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CERAS HIG ANDY" COke eae ear ee oat eeneer 220) OOF. towed 
Application to enforce filed in Circuit Court of Appeals for 
the Eighth Circuit on December 11, 1937. Commission’s 
order affirmed January 20, 1938. 97 F. (2d) 1002. 
CHAR TE Oe NMI L EDR COs een cs seen ee Sh ee Bee o 
Application to enforce filed in Circuit Court of Appeals for 
the First Circuit on January 11, 1938. Commission’s order 
affirmed, after modification, June 10, 1988. 97 F. (2d) 563. 
AMERICA NIOAN DYMO _Sagetres SOT Let ee A yee Nie 
Application to enforce filed in Circuit Court of Appeals for 
the Seventh Circuit on February 21, 1938. Commission’s 
order affirmed June 29, 1938. 97 F. (2d) 1001. 
SHEER MD TSM ERK CO: UN CGalt Meee? cl Balt sesione qe er 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on March 17, 1938, and cross petition to en- 
force filed by Commission. Commission’s order vacated July 
18, 1938. 98 F. (2d) 676 
THE GREAT ATLANTIC & PACIFIC TEA CO_______-------- 
Petition for review filed in Circuit Court of Appeals for the 
Third Circuit on March 18, 1938. Commission’s order 
affirmed September 22, 1939. 
BEEMONT, DABORATORIBDS INC222_ 22 SaOi st a 3t soa 
Petition for review filed in Circuit Court of Appeals for the 
Third Circuit on March 23, 1938. Commission’s order af- 
firmed, after modification, March 29, 1989. 103 F. (2d) 538. 
Petition for rehearing by company denied May 3, 1939. Peti- 
tion for rehearing by Commission denied May 15, 1939. 
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BROWNE GOH Ab Ey eee a 2 ee ee SS ee eee 
CANTERBURY CANDY MAKERS, INC__-__---------------- 
IMPBERTAL GANDYRCO* 3 saaclt See as Po Bo wee se kek 4s 
ROGERS, CARDAWC Osa suerte. BEE ee hE ae bie cert 
Petition for review filed in Circuit Court of Appeals for the 
Ninth Circuit on May 16, 1938. Commission’s orders affirmed, 
after modification, February 14, 1989. 101 F. (2d) 718. 
NATIONAL ICANDNECO rope teueget SB eh Te eet tee 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on May 16, 1938. Commission’s order af- 
firmed June 2, 1939. 104 F. (2d) 999. 
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RALADAM CO) .o22¢ 22232 sete ee en see ee ee ee 
Petition for review filed in Circuit Court of Appeals for the 
Sixth Circuit on May 16, 1938. 
HIORET ISALESHCOS ING MERVAL. See oe eee 
Petition for review filed in Circuit Court of Appeals for the 
Second Cireuit on May 17, 1938. Commission’s order affirmed 
December 5, 1938. 100 F. (2d) 358. 
NATIONATY SEB VIER CO see oe oe ere ee eee ee ee 
Petitions for review of original order and modified order filed 
in Circuit Court of Appeals for the Second Circuit on May 17, 
1938 and September 24, 1938, respectively. Petitions dis- 
missed May 1, 1939. 
HH. N. HEUSNERecuSON Se) see Bee ee ee 
Petition for review filed in Circuit Court of Appeals for the 
Third Circuit on May 18, big Commission’s order affirmed 
August 10, 1939. 
ILLINOIS LUMBER & MATERIAL DEALERS ASS8’N, INC. 
(BUILDING MATERIAL DEALERS ALLIANCE ET AL.)____ 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on May 18, 1938. Dismissed without preju- 
dice June 28, 1938. 97 F. (2d) 1005. 
MARCH OF SEIME CAND EUS), INC. 2a ee eet 2a ee 
DIETZ GUM.CO. BD Al Teg) tees 2 Se ee eee 
Petitions for review filed in Circuit Court of Appeals for the 
Seventh Circuit on May 18, 1938. Commission’s orders 
affirmed June 2, 1939. 104 F. (2d) 999. 
MINTER BROS SAU TAL SeLie Se ee _ eee 
Petition for review filed in Circuit Court of Appeals for the 
Third Circuit on May 18, 1988. Commission’s order affirmed 
February 14, 1939. 102 F. (2d) 69. 
UNITED STATES*STERIM CORP Ale sues aa sree 
Petition for review filed in Circuit Court of Appeals for the 
Third Cireuit on May 18, 1938. 
TENNESSEE COAL, IRON & RAILROAD CO_________---_- 
Petition for review filed in Circuit Court of Appeals for the 
Fifth Circuit on May 18, 1938. 
BOURJOIS, ING: BT AT: 2AM Belt: sais 2 eas ee 
Petition for review filed in Circuit Court of Appeals for the 
Second Circuit on May 19, 1938. Dismissed on stipulation 
December 12, 1938. 
BUNTE* BROS.; INCuencccu cece el ee aD ee 
Petition for review filed in Circuit Court of Appeals for the 
Seventh Circuit on May 19, 1938. Commission’s order affirmed 
May 17, 1939. 104 F. (2a) 996. 
CAPON WATER®COMmBT) Alsi Be Ot al, noes 
Petition for review filed in Circuit Court of Appeals for the 
Third Circuit on May 19, 1938. Commission’s order affirmed 
October 9, 1939. 
SWEET CANDY"'CO <soleiguae2 . gee Ae. vale. a dine 
Petition for review filed in Circuit Court of Appeals for the 
Tenth Circuit on May 19, 1938. 
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CALRTEORNIA RICH INDUSTRY Bi Ale 222. —22-2------= 26 968 
Petition for review filed in Circuit Court of Appeals for the 
Ninth Circuit on May 20, 1938. Commission’s order affirmed 
after modification, March 17, 1939. 102 F. (2d) 716. 
ObPveR BROS. ANC. ET MATCS. 3-22 22226 ot esses 2 26 200 
Petition for review filed in Circuit Court of Appeals for the 
“Fourth Circuit on May 20, 1938, and cross petition to enforce 
filed by Commission. Commission’s order affirmed and en- 
forced March 25, 1939. 102 F. (2d) 763. 
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[Abbreviations: 5. C.=U. S. Supreme Court; C. C. A.=Cireuit Court of Appeals; 8. C. of D. C.=Supreme 
Court of the District of Columbia (changed on June 25, 1936, to District Court of the U. S. for the District 
of Columbia, and identified by abbreviation D. C. of D. C.); C. A. of (or for) D. C.=U. 8. Court of Ap- 
peals for the District of Columbia (prior to June,7, 1934, Court of Appeals of the District of Columbia); 
D. C.=District Court. Hyphenated numbers refer to volume and page of the F. T. C. Reports, the num- 
ber preceeding the hyphen denoting the volume, the numbers following referring to the page] 


Mawancey PANG ACO Hace 7 wots | ey oe (C. C. A.), “Memoranda” 20, 
739. ok 
Algoma Dumber-Go:etialoe: =e ee oe ek (C. C. A.) 16-657, 17-669;, 


56 F. (2d) 774; 64 F. (2d) 618; 291 U.8.67; (8. C.) 18-669. | 
(54 8. Ct. 315). e seas 


Aluminum Co. of America_.._...----------- (C. C. A.) 5-529, 7-618. 
284 Fed. 401; 299 Fed. 361. 
_ Amber-Ita (Ward J. Miller) ..-.- nS eames (C. C. A.) 21-1228. 
A: McLean & Son et al__.-______-- fee aoe (C..C. A.). 22-1149, 26-1501. 
84 F. (2d) 910; 94 F. (2d) 802.” : 
American Army and Navy Stores, Inc_._.-__- (C. A. for D. C.) 23-1392, 
ANRYOTICANESN Ud) Oicse~ fe oh: tn SA eae Bs (C. C. A.) 13-607. 
38 F. (2d) 547. - 
American. Tobacco C0 +... ee 2-2 == == (D. C.) 5-558;, (S. C.) 7-599. 


~ 283 Fed. 999; 264 U. 8. 298; (448. Ct. 336); (C. C. A.) 9-653; (S. C,) 
9 F. (2d) 570; 274 U. S. 543 (47S. Ct. 11-668. 
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663). 
Arkansas Wholesale Grocers, Ass’n___~__..__- (C. C. A.) 11-646. 
18 F. (2d) 866. eens 
ArMand=@0.sINnG- eb aleeasess 2s a oe (C. C. A.) 21-1202, 22-1155. - ry 
78 F. (2a) 707; 84 F..(2d) 973. 
ATHGOUT OR COs Seg = ete SO ie (C. C. A.), “Memoranda” 20" 
745. 
Army and Navy Trading Co SPR (C. A. of D. C.) 24-1601. 
. 88 F. (2d) 776. py 4 noeear 
Aeaclal Stone Co... c03.--- i ha a (C. C. A.) 15-606. mr 
49 F. (2d) 1017. 
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FEDERAL TRADE COMMISSION DECISIONS 


FINDINGS AND ORDERS, DECEMBER 1, 1937, TO MAY 31, 1938 


In THE Matrer oF 


BOURJOIS, INC., AND BARBARA GOULD SALES 
CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2888. Complaint, June 9, 19386—Decision, Dec. 4, 1987 


Where a corporation engaged in manufacture of cosmetics and other toilet 
preparations, and in sale and distribution thereof through its corporate 
subsidiary, and said subsidiary engaged in selling, distributing, and ship- 
ping to purchasers in every State, under corporate name including words 
“Barbara Gould,” products of said manufacturer, including’ so-called “Skin 
Food,” “Skin Cream,” and “Face Powder,” sold under designations includ- 
ing aforesaid words; and, as thus engaged, in substantial competition with 
others likewise engaged in sale of cosmetics and other toilet preparations 
in commerce among the various States and in the District of Columbia— 

(a) Sold their “Evening in Paris Taleum” in glass containers with label dis- 
playing words “Evening in Paris, BOURJOIS, New York—Paris,” and 
enclosed in cardboard containers similarly displaying aforesaid words, 
together with depiction of certain scenes peculiar to Paris, and including 
the Kiffel Tower, notwithstanding fact talcum powder in question was com- 
pounded and processed from separately imported ingredients and assembled 
and packaged for sale and distribution at factory, in this country, of said 
first-named corporation ; 

Represented, in various periodicals, including magazines of Nation-wide 

circulation, and in newspapers of wide interstate circulation, and in adver- 

tising matrices sent for reproduction to retailers throughout the United 

States, that preparation first sold by them under designation ‘Barbara 

Gould Irradiated Skin Food” and thereafter, substantially unchanged, as 

“Barbara Gould Irradiated Skin Cream,” had been irradiated with ultra- 

violet rays, and that, applied to the skin, said “Food” released rays of 

light and sunlight of therapeutic and beneficial value, and that its said 

Similarly designated “Irradiated Face Powder,’ and its said “Irradiated 

Skin Food,’ were beautifying, stimulating, and beneficial in treatment of 

skin, by reason of such ultra-violet irradiation, and that its aforesaid skin 

cream, by reason of such treatment, and as a consequence thereof, released, 
when applied to skin, atomic oxygen, which was absorbed thereby, and 
thus conferred upon users thereof therapeutic and beneficial results, facts 
being processes used in compounding said products did not and do not 
have result of causing them to absorb and retain, and, upon use, emit 
sufficient ultra-violet rays to be beneficial in treatment of skin, and said 


if 


(b 


—— 


(c) 
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“Face Powder,” “Skin Food,” and “Skin Cream” gave out no radiation 
whatever, nor ultra-violet rays or sunlight or light or re-irradiation of 
any kind, and emitted no form of light rays; 

Represented, through inclusion of words “Skin Food” in aforesaid desig- 
nation of their above referred to product, that said “Irradiated Skin Food” 
possessed such properties as to constitute a food for the skin or tissues, 
and that said preparation awakened and restored the youth glands of the 
skin, facts being it did not possess such properties or characteristics as to 
constitute such a food, did not serve to furnish nourishment to skin, body 
has no “youth glands,” and no glands thereof were restored or revived by 
use of its products or preparations externally applied; and 


(ad) Displayed and made use of name “Barbara Gould,” as above indicated, in 


connection with its aforesaid products, and represented that their said 
products were developed or discovered after research or experimentation 
by said Barbara Gould, or that said Barbara Gould collaborated with a 
scientist or scientists in developing or originating such products, through 
such statements as “After extensive research and experiment in her labora- 
tories, Barbara Gould, internationally known Beauty Counsellor, has 
developed this fine face powder. * * *,” “This new Barbara Gould Skin 
Food * * *,” “Barbara Gould Says: ‘My Irradiated Skin Food gently, 
safely, supplies tiny rays of light to your skin’,” ete., and “ ‘If ultra-violet- 
rays should be introduced into a beauty cream how marvelous that would 
be for a woman’s skin!’ thought Barbara Gould. So, in collaboration with 
a scientist in a great Hastern University she developed her new Irradiated 
Skin Food,” ete., facts being name was fictitious and was an alias for an 
otherwise named person who, at one time, was in their employ as beauty 
counsellor, and person referred to did not discover or develop products in 
question, had no scientific degree or degrees, was not skilled in scientific 
preparation of cosmetics, and had no special knowledge regarding thera- 
peutic effect of ultra-violet rays; 


With capacity and tendency to mislead purchasing public into mistakenly believ- 


ing that said “Food” gave nourishment to, and acted as a food for, the 
skin, and to confuse and mislead members of such public into erroneous 
belief that there were glands in the body which would be restored and 
revived through use of such products, variously developed, as above noted, 
by supposed Barbara Gould as a person of special skill and knowledge 
regarding the therapeutic effect of ultra-violet rays on the skin, ete., and 
who, by reason thereof, had incorporated, with beneficial results noted, 
sunlight and ultra-violet rays into aforesaid product, and that users thereof, 
through such emission of ultra-violet rays and release of atomic oxygen, 
would benefit and receive results similar to those obtained from exposure 
to natural sunshine and from ultra-violet rays, and that taleum powder 
above referred to was made in France and imported to the United States, 
and to induce members of purchasing public to buy and use aforesaid 
preparation because of erroneous beliefs thus brought about, and with 
effect, by reason of belief of substantial portion of purchasing public, and 
preference of many thereof, and supposed properties or source or origin, 
as case might be, of aforesaid preparations, of giving added sales value 
thereto, and with capacity and tendency further unfairly to divert trade 
to them from their competitors above referred to, of whom some do not 
in any manner misrepresent the therapeutic value or effect of their said 
preparations, nor place of origin thereof: 
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Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. John W. Norwood, trial examiner. 
Mr, Astor Hogg for the Commission. 
Olwany, Eisner & Donnelly, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Bourjois, 
Inc., a corporation, and Barbara Gould Sales Corp., a corporation, 
hereinafter referred to as respondents, have been and now are using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be to the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacraPH 1. Respondent, Bourjois, Inc., is a corporation organ- 
ized, existing and doing business under and by virtue of the laws of 
the State of New York, with its factory located at Rochester in said 
State and its office and principal place of business located at 35 West 
Thirty-fourth Street, New York, in said State. Respondent, Barbara 
Gould Sales Corp., is a corporation organized, existing, and doing 
business under and by virtue of the laws of the State of New York, 
with its principal place of business located at 35 West Thirty-fourth 
Street, in the city of New York in said State. The stock of respond- 
ent, Barbara Gould Sales Corp. is wholly owned by respondent, Bour- 
jois, Inc., and it, Barbara Gould Sales Corp., is a selling agent of 
respondent, Bourjois, Inc., and is completely dominated and con- 
trolled by respondent, Bourjois, Inc. Respondent, Bourjois, Inc., has 
been for more than one year last past, and now is, engaged in the 
manufacture of cosmetics and other toilet preparations and in the 
sale and distribution of same through its selling agent and subsidiary, 
respondent Barbara Gould Sales Corp., and now causes, and for more 
than one year last past has caused, its said products when sold by it 
and by respondent Barbara Gould Sales Corp. to be shipped from 
said place of business in the State of New York to the purchasers 
thereof, some located in the State of New York and others located in 
various other States of the United States and in the District of 
Columbia. There is now, and has been for more than one year last 
past, a constant current of trade in commerce between and among the 
various States of the United States and in the District of Columbia 
in said products sold by the respondents. 
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Respondents are now, and for more than one year last past have 
been, in substantial competition with other corporations, partner- 
ships, persons, and firms engaged in the sale of similar products in 
commerce between and among the various States of the United States 
and in-the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents adopted and now use, as and for 
their trade names for certain of their products the words “Barbara 
Gould Irradiated Skin Food,” “Barbara Gould Irradiated Skin 
Cream,” “Evening In Paris Talcum,” “Tale Soir de Paris,” and 
“Barbara Gould Irradiated Face Powder,” and cause said trade 
names to appear prominently displayed in their advertisements and 
advertising matter, letterheads, and stationery; on labels affixed to 
the containers in which said products are packed, sold, and dis- 
tributed; and on the wrappers in which said containers are packed. 
The respondents also cause the words “London,” “New York,” 
“Paris,” “Barcelona,” “Buenos Aires,” “Mexico,” and “Havana” to 
appear prominently displayed on such labels. 

Par. 3. For a good many years a substantial portion of the pur- 
chasing public has been led to believe, and does believe, that exposure 
of the human body to the natural sunshine and to ultra-violet rays 
produces beneficial results to the skin. 

Perfumes, cosmetics, and other toilet preparations manufactured 
or compounded in London, Paris, Barcelona, Buenos Aires, Mexico, 
and Havana and imported into the United States have for many 
years enjoyed widespread popularity and goodwill among the trade 
and the consuming public throughout the United States, many of 
whom consider and believe that perfumes, cosmetics and other toilet 
preparations manufactured or compounded in Paris, London, Barce- 
lona, Buenos Aires, Mexico, or Havana and other foreign countries, 
are superior in quality and other desired characteristics to such com- 
modities manufactured in the United States. Many of the consum- 
ing public throughout the United States purchase perfumes, 
cosmetics, and other toilet’ preparations manufactured in foreign 
countries and imported into the United States in preference to per- 
fumes, cosmetics, and other toilet preparations manufactured in the 
United States. 

Par. 4. In and by the use of the words “Evening In Paris Tal- 
cum,” “Tale Soir de Paris,” and other labels of the products sold 
and distributed as aforesaid, respondents impliedly represent that 
the products so labeled, sold and distributed by them have been 
manufactured in Paris, France, and imported into the United States, 
when, as a matter of fact, said products so labeled, sold, and dis- 
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tributed were not manufactured in Paris, France, or any other place 
in France and then imported into the United States but on the 
contrary were manufactured and compounded in the United States. 
In and by the use of the words “London,” “New York,” “Paris,” 
“Barcelona,” “Buenos Aires,” “Mexico,” and “Havana,” respondents 
impliedly represent, that they have factories located at those places 
where the products sold by them bearing such words have been 
manufactured and imported into the United States, when, in truth 
and in fact respondents do not have factories or laboratories at Lon- 
don, or Paris, or Barcelona, or Buenos Aires, or Mexico, or Havana, 
and said products were not manufactured at such places, but on the 
contrary were manufactured in the United States. 

Par. 5. In the course and conduct of their business, as described 
in paragraph 1 hereof, in soliciting the sale of and selling their said 
products, respondents now represent and for more than one year 
last past have represented in various periodicals, including maga- 
zines and newspapers having a wide interstate circulation, the 
following: 

Beautifying, stimulating and beneficial to the skin—Barbara Gould Irradiated 
Face Powder * *2* 

After extensive research and experiment in her laboratories, Barbara Gould, 
internationally known Beauty Counsellor, has developed this fine face powder. 


A most refreshing effect is obtained with this powder which is irradiated with 
ultra-violet rays to be had in your skin tone. 


BARBARA GOULD 


(Pictorial representation of two jars showing labels reading ‘Barbara Gould 
Irradiated Skin Food.”) 


This new Barbara Gould Skin Food, being irradiated with vitalizing health- 
giving ultra-violet rays, performs wonders in the way of improving your skin 
making it finer and even more tempered and causing unsightly blemishes to 
disappear —*—*- * 

Sunshine While You Sleep Without Tanning Your Skin. New Irradiated 
Skin Food By Barbara Gould. 

Barbara Gould’s New Skin Food slowly, gently, safely applies tiny ultra- 
violet rays to your skin all night long but you cannot see them * * * or 
feel them! ‘They do not tan the skin like the ultra-violet rays of the sun, nor do 
they give you a sunburn! So mild are the rays, however, that they give only 
benefits to your skin. 

Directly irradiated with ultra-violet rays. That is why beauty results show 
so quickly so shortly after you have begun to use Barbara Gould Irradiated 
Skin@ hood mca ee 

Barbara Gould Says: 


My Irradiated Skin Food gently, safely, supplies tiny rays of light to your 
skin all night long! You cannot see them or feel them but they reawaken 
the youth glands of your skin! 
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A beauty cream irradiated ,with ultra-violet rays—what marvelous things 
that would do for a woman, said Barbara Gould. 

If ultra-violet rays should be introduced into a beauty cream how marvelous 
that would be for a woman’s skin! thought Barbara Gould. So, in collabora- 
tion with a scientist in a great Hastern University she developed her new Ir- 
radiated Skin Food, into which is introduced just the right amount of ultra- 
violet rays to benefit the skin, without including “tan” or sunburn. 

Barbara Gould Irradiated Skin Food * * * actually contains the health- 
giving rays of sunlight * * * all night long it softly sheds its invisible 
tiny rays into the depths of every pore—gently coaxes tired, sluggish glands to 
normal vigor and health * * * the gentlest, safest of sun treatments. 

All said representations and statements, together with other state- 
ments not herein detailed, purported to be descriptive of respondents’ 
products and of the beneficial results that may reasonably be expected 
to be obtained by the users of said products. 

Par. 6. In truth and in fact the representations made by the 
respondents in aid of the sale of their products are grossly exag- 
gerated, false, misleading and incorrect. The product sold and dis- 
tributed under the trade name of Barbara Gould Irradiated Skin 
Food did not and does not possess such properties or characteristics 
as to be a food for the human skin or tissues. There are no such 
glands in the human body as “youth glands.” The name of Bar- 
bara Gould was and is a fictitious name and an alias for one Ruth 
Frances, who is employed by said respondents as a beauty counsellor, 
and she did not discover or develop such products, and she has no 
scientific degrees and is not skilled in the scientific preparation of 
cosmetics, and has no special knowledge regarding the therapeutic 
effect of ultra-violet rays. The process used in compounding said 
products did not and does not have the result of causing them to 
absorb, retain, and, upon use, emit sufficient ultra-violet rays to be 
beneficial in the treatment of the human skin. 

Par. 7. The use of the trade name “Barbara Gould Irradiated Skin 
Food” has a capacity and tendency to deceive the purchasing public 
into believing that the products sold by respondents give nourishment 
to and acts as a food for the human skin. The representations of 
respondents as hereinabove set forth and other similar represen- 
tations made by the respondents have had and do have the tendency 
and capacity to confuse, mislead, and deceive members of the pur- 
chasing public into the erroneous belief that there are glands in the 
human body known as “youth glands,” which will be restored and 
revived if respondents’ products are used; that the alleged Barbara 
Gould, in the employ of respondents, after extensive research and 
experiments, developed the talcum powder “Barbara Gould Irra- 
diated Face Powder,” and that she has special skill and knowledge 
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regarding the therapeutic effect of ultra-violet rays on the human 
skin and by her skill and knowledge has incorporated natural sun- 
shine and ultra-violet rays into the products sold by respondents, 
which products, if apphed to the skin will produce beneficial results ; 
that the products sold by the respondents contain and, when applied 
to the human skin, emit sufficient violet rays to be beneficial in the 
treatment of the human skin; that the products sold by respondents 
and especially those designated by them as “Evening In Paris Tal- 
eum,” “Tale Soir de Paris,” were manufactured in France and 
imported into the United States, and that the products labeled with 
the words “London,” “Paris,” “Barcelona,” “Buenos Aires,” “Mexico,” 
and “Havana” were all products manufactured in respondents’ fac- 
tories or laboratories in either London, Paris, Barcelona, Buenos 
Aires, Mexico, or Havana, and were products imported into the 
United States from foreign countries; that users of said products will 
receive beneficial results and results similar to those received from 
natural sunshine and from ultra-violet rays. 

The said representations of respondents have had and do have the 
tendency and capacity to induce members of the purchasing public to 
buy and use said preparations because of the erroneous beliefs 
engendered, as above set forth, and as a result thereof to unfairly 
divert trade to respondents from competitors engaged in the sale, in 
interstate commerce, of similar competing preparations who truth- 
fully represent the origin of and the therapeutic value of their 
respective products. Asa further result thereof injury has been and 
is now being done by respondents to competitors in commerce as 
hereinabove set out. 

There are among the competitors of respondents, as mentioned in 
paragraph 1 hereof, many who sell and distribute in commerce 
similar preparations who do not misrepresent the origin or place of 
manufacture of such products or the properties or qualities, or thera- 
peutic virtues or effects of their said competing products. 

Par. 8. The above alleged acts and practices of respondents are 
all to the prejudice of the public and the respondents’ competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, Frnpines 4s To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
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the Federal Trade Commission, on June 9, 1936, issued, and sub- 
sequently served, its complaint in this proceeding upon respondents 
Bourjois, Inc., and Barbara Gould Sales Corporation, charging 
them with the use of unfair methods of competition in commerce In 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Astor Hogg, attorney for the Commission, before 
John W. Norwood, an examiner of the Commission theretofore 
duly designated by it, and in opposition to the allegations of said 
complaint by Mark Eisner, attorney for respondents, and said testi- 
mony and other evidence were duly recorded and filed at the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and the oral arguments of 
counsel aforesaid, and the Commission having duly considered the 
same and being now fully advised in the premises finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Bourjois, Inc., is a corporation organ- 
ized, existing and doing business under the laws of the State of New 
York, with its offices and principal place of business located at 35 
West Thirty-fourth Street, city of New York, in said State. The 
stock of respondent Barbara Gould Sales Corporation is wholly 
owned by respondent Bourjois, Inc. Respondent Bourjois, Inc., has 
been for more than one year last past, and now is, engaged in the 
manufacture of cosmetics and other toilet preparations at its factory 
located at Rochester, N. Y., and in the sale and distribution of said 
products to and through its subsidiary, Barbara Gould Sales Cor- 
poration, and through other subsidiaries. Respondent Barbara 
Gould Sales Corporation is a corporation organized, existing and 
doing business under and by virtue of the laws of the State of New 
York, with its principal place of business located at 35 West Thirty- 
fourth Street in the city of New York, in said State. 

Respondents cause, and for more than one year last past have 
caused, their said products, when sold by them, to be shipped from 
said places of business in the State of New York to the purchasers 
thereof, some located in the State of New York and others located in 
various States of the United States other than the State of New York, 
and in the District of Columbia. 
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There is now, and has been for more than one year last past, a con- 
stant current of trade and commerce between and among the various 
States of the United States and in the District of Columbia in said 
products sold by the respondents. Barbara Gould Sales Corpora- 
tion purchases the products sold by it exclusively from Bourjois, Inc., 
taking deliveries from Rochester, N. Y., to New York city and Chi- 
cago, Ill. From these cities it ships said merchandise to purchasers 
located in every State of the United States. 

Respondents are now, and for more than one year last past have 
been, in substantial competition with other corporations and with 
partnerships, persons, and firms engaged in the sale of cosmetics and 
other toilet preparations in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. During the year 1935 and prior thereto, respondents man- 
ufactured and sold a skin preparation under the trade name and 
brand “Barbara Gould Irradiated Skin Food.” On or about July 1, 
1935, the label on said product was changed and substantially the 
same product was labeled, branded and peered by respondents as 
“Barbara Gould Trmantece Skin Cream.” During the year 1935 and 
prior thereto, respondents manufactured and sold a face powder 
which they labeled and branded as “Barbara Gould Irradiated Face 
Powder.” Respondents have manufactured and sold, and do now 
manufacture and sell, a taleum powder which they brand and label 
as “Evening in Paris Talcum.” 

Par. 38. The talcum powder designated “Evening in Paris Tal- 
cum” is placed in a glass container to which is attached a label that 
reads 

Evening 
in Paris 
BOURJOIS 
New York—Paris 

The said glass container of taleum powder is enclosed in a card- 

hoard container on which appear the words 

Evening 

in Paris 

BOURJOIS 
New York — Paris 

and on which cardboard container appear certain lineal outline scenes 
which may be observed only in Paris, France, including the Eiffel 
Tower located in Paris, France. 

Par. 4. In the course aad conduct of their patna as described 
in paragraph 1 hereof, in soliciting the sale of and selling their prod- 
ucts designated “Barbara Gould Irradiated Face Powder,” “Barbara 
Gould Irradiated Skin Food,” and “Barbara Gould Irradiated Skin 
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Cream,” respondents represented in various periodicals including 
magazines having a nation-wide circulation and in newspapers hav- 
ing a wide interstate circulation, and through advertising matrices 
sent to retailers throughout the United States to be reproduced, as 


follows: 

1. Beautifying, stimulating and beneficial to the skin—Barbara Gould Irra- 
diated Face Powder * * * After extensive research and experiment in her lab- 
oratories, Barbara Gould, internationally known Beauty Counsellor, has 
developed this fine face powder. A most refreshing effect is obtained with this 
powder which is irradiated with ultra-violet rays to be had in your skin tone. 


2 BARBARA GOULD 


(Pictorial representation of two jars showing labels reading “Barbara Gould 
Irradiated Skin Kood.”) This new Barbara Gould Skin Food, being irradiated 
with vitalizing, health-giving ultra-violet rays, performs wonders in the way 
of improving your skin, making it finer and even more tempered and causing 
unsightly blemishes to disappear *** Sunshine While You Sleep Without Tan- 
ning Your Skin. New Irradiated Skin Food by Barbara Gould. 

Barbara Gould’s New Skin Food slowly, gently, safely applies tiny ultra- 
violet rays to your skin all night long but you cannot see them * * * or feel 
them! They do not tan the skin like the ultra-violet rays of the sun, nor do 
they give you a sunburn! So mild are the rays, however, that they give only 
benefits to your skin. 

Directly irradiated with ultra-violet rays. That is why beauty results show 
so quickly so shortly after you have begun to use Barbara Gould Irradiated 
Skinehoog s+ 7is it 


BY, Barbara Gould Says: 


“My Irradiated Skin Food gently, safely, supplies tiny rays of light to your 
skin all night long! You cannot see them or feel them but they reawaken the 
youth glands of your skin! 

“A beauty cream irradiated with ultra-violet rays—what marvelous things 
that would do for a woman,” said Barbara Gould. 

“Tf ultra-violet rays should be introduced into a beauty cream how marvelous 
that would be for a woman’s skin!” thought Barbara Gould. So, in collabora- 
tion with a scientist in a great Hastern University she developed her new Irra- 
diated Skin Ifood, into which is introduced just the right amount of ultra- 
violet rays to benefit the skin, without including “tan” or sunburn. , 

Barbara Gould Irradiated Skin Food * * * actually contains the health- 
giving rays of sunlight * * * all night long it softly sheds its invisible tiny 
rays into the depths of every pore—gently coaxes tired, sluggish glands to 
normal vigor and health * * * the gentlest, safest of sun treatments. 

4. Barbara Gould Irradiated Skin Cream has a normalizing: effect on all 
types of skin. This is brought about through the atomic oxygen element of 
the cream which is imparted to it by the irradiation of ultra-violet rays. 
U. V. R. This cream has a revitalizing rejuvenating and normalizing effect 
on all skins— 

Due to irradiation with ultra-violet rays, this cream literally teems with 
oxygen atoms. They, too, are released to your skin—toning, invigorating and 
generally building up normal health. 
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Par. 5. In the manner and by the means aforesaid, respondents 
represent that their taleum powder designated “Evening in Paris Tal- 
cum” and sold and distributed by them, was, and is, manufactured 
in France and imported into the United States; that their product, 
“Barbara Gould Irradiated Skin Food” was a beauty cream irradi- 
ated with ultra-violet rays, which, when applied to the skin, released 
rays of ight and sunlight to the skin, which were of therapeutic and 
beneficial value; that “Barbara Gould Irradiated Skin Food” pos- 
sessed such properties and characteristics as to be a food for the 
human skin; that “Barbara Gould Irradiated Skin Food” awakened 
and restored the youth glands of the skin; that one Barbara 
Gould, an internationally known beauty counsellor, had developed 
the products “Barbara Gould Irradiated Face Powder” and 
“Barbara Gould Irradiated Skin Food,’ which products were 
beautifying, stimulating and beneficial in the treatment of the 
skin by reason of the fact that they had been irradiated with 
ultra-violet rays; that the product “Barbara Gould . Irradiated 
Skin Cream” had been irradiated with ultra-violet rays and, as a 
consequence, released atomic oxygen, when applied to the skin, which 
was absorbed through the skin and that by reason thereof, therapeutic 
and beneficial results were received by the users of such cream. 

The representations made by the respondents as aforesaid are mis- 
leading, for the following reasons: The taleum powder designated as 
“Evening in Paris Talcum” was not manufactured in France and im- 
ported into the United States, but on the contrary was manufactured 
at Rochester, N. Y. The ingredients of the “Evening in Paris Tal- 
cum” are separately imported into the United States and compounded 
and processed into the completed product, then assembled and 
packaged for sale and distribution at the factory of respondent 
Bourjois, Inc., located at Rochester, N. Y. The product designated 
“Barbara Gould Irradiated Skin Food” does not possess such prop- 
erties or characteristics as to be a food for the human skin or tissues. 
Such product did not serve to furnish nourishment to the skin. 
There are no such glands in the human body as “youth glands.” 
Glands in the human body are not restored or revived by the use of 
respondents’ products or by the use of any preparations applied ex- 
ternally. The processes used in compounding said products did not, 
and do not, have the result of causing them to absorb, retain and, up- 
on use, emit sufficient ultra-violet rays to be beneficial in the treat- 
ment of the human skin. As a matter of fact, it has been conclusively 
shown, and the Commission finds, that “Barbara Gould Irradiated 
Face Powder,” “Barbara Gould Irradiated Skin Food,” and “Bar- 
bara Gould Irradiated Skin Cream” give out no radiation whatever, 
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neither do they give out any ultra-violet rays or sun rays or light 
or re-irradiation of any kind. They emit no form of light rays. 

The name “Barbara Gould” is a fictitious name used by respond- 
ents and the name “Barbara Gould” was an alias for Ruth Frances 
who, at one time, was employed by respondents as a beauty counsellor. 
She did not discover or develop such products and she has no scien- 
tific degree or degrees and is not skilled in the scientific preparation 
of cosmetics and has no special knowledge regarding the therapeutic 
effect of ultra-violet rays. 

Par. 6. For a good many years a substantial portion of the pur- 
chasing public has been led to believe, and does believe, that exposure 
of the human body to the natural sunlight and to ultra-violet rays 
produces beneficial results. To represent a cosmetic as one which 
emits ultra-violet rays or sunshine causes such cosmetic to have an 
added sales value. 

Perfumes, cosmetics and other toilet preparations manufactured 
in France and imported into the United States have for many years 
enjoyed prosperity and good-will among the trade and consuming 
public throughout the United States. Many of the consuming pub- 
lic throughout the United States purchase perfumes, cosmetics and 
other toilet preparations manufactured in France and imported into 
the United States in preference to perfumes, cosmetics and other toilet 
preparations manufactured in the United States. Domestic cosmet- 
ics labelled as of French origin causes such cosmetics to have added 
sales value and enables dealers in the cosmetics so labelled to sell 
same more readily than would otherwise be the case. 

Par. 7. The use of the trade name “Barbara Gould Irradiated 
Skin Food” had the capacity and tendency to mislead the purchasing 
public into mistakenly believing that said product sold by respond- 
ents gave nourishment to and acted as a food for the human skin. 
The representations of respondents as hereinabove set forth have 
had, and do have, the tendency and capacity to confuse and mislead 
members of the purchasing public into the erroneous belief that 
there are glands in the human body known as “Youth glands” which 
will be restored and revived if respondents’ products are used; that 
the alleged Barbara Gould employed by respondents, after extensive 
research and experiments, developed the products “Barbara Gould 
Irradiated Face Powder” and “Barbara Gould Irradiated Skin 
Food,” that she had special, skill and knowledge regarding the thera- 
peutic effect of ultra-violet rays on the human skin and by her skill 
and knowledge had incorporated natural sunlight and ultra-violet 
rays into said products which, if applied to the skin, would produce 
beneficial results; that the products designated “Barbara Gould 
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Irradiated Face Powder,” “Barbara Gould Irradiated Skin Food,” 
and “Barbara Gould Irradiated Skin Cream,” when applied to the 
human skin, would emit ultra-violet rays and release atomic oxygen 
which would be absorbed through the skin, all of which would be 
beneficial in the treatment of the human skin and that users of said 
products would receive beneficial results and results similar to those 
received from exposure to natural sunshine and from ultra-violet 
rays; that the product designated “Evening In Paris Taleum” was 
manufactured in France and imported into the United States. 

The said representations of respondents have had and now have 
the tendency and capacity to induce members of the purchasing 
public to buy and use said preparations because of the erroneous 
beliefs brought about as above set forth. The representations made 
by respondents as aforesaid have the capacity and tendency unfairly 
to divert trade to respondents from competitors herein referred to, 
some of which said competitors do not in any manner misrepresent 
the therapeutic value or effects of said preparations nor the place 
of origin of such products. 


CONCLUSION 


The aforesaid acts and. practices of the respondents Bourjois, Inc., 
and Barbara Gould Sales Corporation are to the prejudice of the 
public and of respondents’ competitors and constitute unfair methods 
of competition in commerce within the intent and meaning of Sec- 
tion 5 of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony and other evidence taken before John W. Norwood, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition there- 
to, briefs filed herein, and cral arguments by Astor Hogg, counsel 
for the Commission, and Mark Eisner, counsel for the respondents, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It ts ordered, That the respondents, Bourjois, Inc., and Barbara 
Gould Sales Corporation, corporations, their respective officers, rep- 
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resentatives, agents, and employees, in connection with the offering 
for sale, sale and distribution of cosmetics and other toilet prepara- 
tions in interstate commerce or in the District of Columbia, do forth- 
with cease and desist from: 

1. Representing, directly or indirectly, that said products con- 
tain any beneficial elements of the natural rays of the sun, or that 
the use of said products will bring the beneficial effects of sunshine 
io the users thereof, or that said products emit or give off ultra- 
violet rays or any other rays which are beneficial in the treatment 
of the human skin; 

2. Representing in any manner that their face creams when ap- 
plied to the skin, release oxygen which is absorbed through the skin 
or that said creams are beneficial in the treatment of the human 
skin by reason thereof; 

3. Representing, through the use of the words “skin foods” or 
any other word or words of similar import to describe or designate 
their products, or in any manner, that the product designated “Bar- 
bara Gould Irradiated Skin Food” or said product under any other 
designation or any other product containing similar ingredients and 
having substantially similar properties, possesses such properties as 
to be a food for the human skin or tissues; 

4, Representing in any manner that any of their said products 
will reawaken or restore so-called “youth glands” or any other glands; 

5. Representing in any manner that their products were developed 
or discovered after research or experimentation by one Barbara 
Gould, or that Barbara Gould collaborated with a scientist, or scien- 
tists, in developing or originating any of such products; 

6. Using the word “Paris” or “France,” or any other word or 
words, or any design, outline, symbol, or illustration suggesting 
Trench origin to advertise, brand, label, designate, or otherwise de- 
scribe talcum powder, cosmetics or toilet preparations compounded, 
bottled, packaged, and assembled in the United States solely from 
imported ingredients without clearly stating in immediate connec- 
tion and conjunction therewith in letters of equal size and conspicu- 
ousness that said products were compounded, bottled, packaged and 
assembled in the United States, 

Tt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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FRIEDA WOLCHIN, INDIVIDUALLY AND TRADING AS 
WRIGHT MANUFACTURERS DISTRIBUTING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3177. Complaint, July 20, 1937—Decision, Dec. 4, 1937 


Where an individual engaged in sale and distribution of clocks, in commerce 
among the various States, and in furnishing her customers and prospective 
customers with push cards for use in sale of her said clocks, in accordance 
with said cards’ explanatory legend, under which amount paid for chance 
was dependent upon number disclosed under card’s discs, receipt of clock 
was dependent upon chance Selection of feminine name corresponding to 
that disclosed under master seal after sale of all discs, and operator of 
ecard was compensated by receipt of one of such articles; in Soliciting 
sale of and in selling and distributing her said products— 

Made use of, and sold same under and through, method and plan involving 
distribution of said clocks to purchasing public by means of lottery scheme 
or gift enterprise, through sale thereof in accordance with push cards 
aforesaid and under scheme or plan, in accordance with explanatory 
legend contained thereon, by which amount paid for chance to receive 
clocks thus sold was dependent on particular number concealed under and 
disclosed by removal of card’s various discs and receipt of clock was con- 
tingent upon selection of name of girl corresponding to that concealed 
under master seal, and operator was Similarly compensated by receipt of 
such an article, and thereby supplied to and placed in hands of others 
means of conductixg lotteries in sale of her merchandise in accordance 
with such plan, in violation of public policy long recognized by the common 
law and in criminal statutes, and contrary to established public policy of 
the United States Government, and in competition with many who are 
unwilling to adopt and use said or any plan involving game of chance or 
sale of a chance to win by chance, or any other method contrary to public 
policy, and refrain therefrom ; 

With result that many persons were attracted by her said method and element 
of chance involved in sale of clocks to purchasing public, and game of 
chance, or sale of a chance to procure such article at price much less 
than normal retail price thereof, and were induced to buy and sell her said 
merchandise in preference to that offered and sold by competitors who did 
not use same or equivalent methods, and of diverting trade and custom to 
her from her said competitors: 

Held, That such acts and practices were to the prejudice of the public and com. 
petitors and constituted unfair methods of competition. 


Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade La 
mission, to Heft its powers and duties, and for other purposes,” 
the F mt al Trade Commission, having reason to believe that Frieda 
Wolchin, individually and trading as Wright Manufacturers Dis- 
tributing Company, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to the said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapy 1. The respondent is an individual, doing business 
under the name and style of Wright Manufacturers Distributing 
Company, with her principal office and place of business located at 
418 South Wells Street, Chicago, Il. She is now, and for some time 
last past has been, engaged in the sale and distribution of clocks in 
commerce between and among the various States of the United 
States. She causes and has caused said products when sold to be 
shipped or transported from her place of business in the State of 
Illinois to purchasers thereof in Illinois and in other States of the 
United States at their respective points of location. There is now, 
and has been for some time last past, a course of trade and com- 
merce by said respondent in such merchandise between and among 
the States of the United States. In the course and conduct of said 
business, respondent is in competition with other individuals and 
with partnerships and corporations engaged in the sale and distri- 
bution of similar or like articles of merchandise in commerce be- 
tween and among the various States of the United States. 

Par. 2. In the course and conduct of her business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said clocks, has furnished her customers 
and prospective customers with a device commonly called a “push 
card,” the use of which in connection with the sale and delivery to 
the purchasing public by the method or plan suggested by respondent 
involves the distribution of said clocks to the purchasing public by 
means of a lottery scheme or gift enterprise. The method or sales 
plan suggested by respondent was and is substantially as follows: 

The said push card has a number of partially perforated discs, and 
concealed within each disc is a number; directly above each ion isa 
girl’s name. The said push card also has a master seal, and con- 
cealed within such master seal is a name corresponding to one of the 
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names on the card. Purchasers select one of the discs and remove the 
same, disclosing the number thereunder. Persons selecting numbers 
from 1 to 29 pay in cents the amount of such number, and persons 
selecting numbers over 29 pay 29¢. The push card bears a legend 
informing purchasers and prospective purchasers of the plan or 
method by which said push card is operated and by which the clocks 
described thereon are to be distributed. When all of the discs have 
been selected and the master seal removed, the person who selected 
the name corresponding to the name under the master seal receives 
one of the clocks heretofore referred to without further charge, and 
the person, salesman, agent, or representative soliciting sales by 
means of said card, as above described, receives one of the clocks here- 
tofore referred to without further charge or additional service. The 
numbers under the names are concealed from purchasers and prospec- 
tive purchasers, and they do not know how much they will have to 
pay for the privilege of selecting a particular name until the selection 
has been made and the disc removed. The name under the master 
seal is concealed from purchasers and prospective purchasers until 
all of the discs have been selected. Thus, customers selecting names 
which do not correspond with the name under the master seal receive 
nothing but the privilege of making a selection for the money they 
pay. The person selecting the name corresponding to the name under 
the master seal receives one of the clocks for a price not exceeding 
29¢, which is less than the normal retail price of such clocks. The 
purchasing public is thus induced and persuaded into purchasing 
pushes from said card in the hope of selecting a prize-winning name 
and thus obtaining a clock for a price of 29¢ or less. The said clocks 
are thus distributed to the purchasing public wholly by lot or chance, 
and the amount which the customer pays for a chance is determined 
wholly by lot or chance. 

Par. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respond- 
ent’s merchandise in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of her merchandise in accord- 
ance with the sales plan hereinabove set forth. The use by respond- 
ent of said method in the sale of her merchandise and the sale of 
such merchandise by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an established public policy of the Government of the 
United States. 
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Par. 4. The sale of clocks to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chuce to 
procure a clock at a price much less than the normal retail price 
thereof. Many persons, firms, and corporations who sell or distribute 
such merchandise in competition with respondent, as above alleged, 
are unwilling to adopt and use said method or any method involving 
a game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy, and such com- 
petitors refrain therefrom. Many persons are attracted by respond- 
ent’s said method and by the element of chance involved in the sale 
thereof in the manner above described, and are thereby induced to 
buy and sell respondent’s merchandise in preference to merchandise 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent, because of said game of chance, has the tendency and 
capacity to, and does, divert trade and custom to respondent from 
her said competitors who do not use the same or an equivalent method. 

Par. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in commerce with- 
in the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on July 20, 1937 issued, and on 
August 23, 1937 served, its complaint in this proceeding upon re- 
spondent, Frieda Wolchin, individually and trading as Wright Man- 
ufacturers Distributing Company, charging her with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said Act. Thereafter on October 27, 1937 respondent 
filed in the office of the Commission her answer dated October 23, 
1937, admitting all the material allegations of the complaint to be 
true, and waiving the taking of further evidence and all other inter- 
vening procedure. After the filing of said answer this proceeding 
regularly came on for final hearing before the Commission on the © 
said complaint and answer thereto, and the Commission having 
duly considered the matter and being now fully advised in the prem- 
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ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there- 
from: 

FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent is an individual and was doing 
business under the name and style of Wright Manufacturers Dis- 
tributing Company, with her principal office and place of business 
located at 418 South Wells Street, Chicago, Il. The respondent is 
now located at 3318 West Marquette Road, Chicago, Ill. Prior to 
June 15, 1937 the respondent was engaged in the sale and distribution 
of clocks in commerce between and among the various States of the 
United States. She caused said products, when sold, to be shipped 
or transported from her place of business in the State of Illinois to 
purchasers thereof in Illinois and in other States of the United 
States at their respective points of location. Prior to June 15, 19387 
there was a course of trade and commerce by said respondent in 
such merchandise between and among the States of the United 
States. In the course and conduct of said business respondent was 
in competition with other individuals and with partnerships and 
corporations engaged in the sale and distribution of similar or like 
articles of merchandise in commerce between and among the various 
States of the United States. 

Par. 2. In the course and conduct of her business as described 
in paragraph 1 hereof respondent, in soliciting the sale of and in 
selling and distributing the said clocks, furnished her customers and 
prospective customers with a device commonly called a “push card,” 
the use of which in connection with the sale and delivery to the pur- 
chasing public by the method or plan suggested by respondent in- 
volved the distribution of said clocks to the purchasing public by 
means of a lottery scheme or gift enterprise. The method or sales 
plan suggested by respondent was substantially as follows: 

The said pushcard had a number of partially perforated discs, and 
concealed in each! disc was a number; directly above each disc was a 
girl’s name. The said push card also had a master seal, and con- 
cealed within such master seal was a name corresponding to one of 
the names on the card. Purchasers selected one of the discs and 
removed the same, disclosing the number thereunder. Persons select- 
ing numbers from 1 to 29 paid in cents the amount of such number, 
and persons selecting numbers over 29 paid 29¢. The push card had 
printed thereon a legend informing purchasers and prospective pur- 
chasers of the plan or method by which said push card was operated 
and by which the clocks described thereon were to be distributed. 
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When all of the discs had been selected and the master seal removed, 
the person who selected the name corresponding to the name under 
the master seal received one of the clocks heretofore referred to with- 
out further charge, and the person, salesman, agent, or representative 
soliciting sales by means of said card, as above described, received 
one of the clocks heretofore referred to without further charge or 
additional service. The numbers under the names were concealed 
from purchasers and prospective purchasers, and they did not know 
how much they would have to pay for the privilege of selecting a 
particular name until the selection had been made and the disc re- 
moved. The name under the master seal was concealed from pur- 
chasers and prospective purchasers until all of the discs had been 
selected. Thus, customers selecting names which did not correspond 
with the name under the master seal received nothing but the privi- 
lege of making a selection for the money they paid. The person 
selecting the name corresponding to the name under the master seal 
received one of the clocks for a price not exceeding 29¢, which was 
less than the normal retail price of such clocks. The purchasing 
public was thus induced and persuaded into purchasing pushes from 
said card in the hope of selecting a prize-winning name and thus 
obtaining a clock for a price of 29¢ or less. The said clocks were 
thus distributed to the purchasing public wholly by lot or chance, 
and the amount which the customer paid for a chance was determined 
wholly by lot or chance. 

Par. 3. The persons to whom respondent furnished the said push 
cards used the same in purchasing, selling and distributing respond- 
ent’s merchandise in accordance with the aforesaid sales plan. 
Respondent thus supplied to and placed in the hands of others the 
means of conducting lotteries in the sale of her merchandise in 
accordance with the sales plan hereinabove set forth. The use by 
respondent of said method in the sale of her merchandise, and the 
sale of such merchandise by and through the use thereof and by the 
aid of said method, was, and is, a practice of the sort which the 
common Jaw and criminal statutes have long deemed contrary to 
public policy, and was, and is, contrary to an established public 
policy of the Government of the United States. 

Par. 4. The sale of clocks to the purchasing public in the manner 
above alleged involved a game of chance or the sale of a chance to 
procure a clock at a price much less than the normal retail price 
thereof. Many persons, firms, and corporations who did and do sell 
or distribute similar merchandise in competition with the respondent 
as above alleged were and are unwilling to adopt and use said method 
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or any method involving a game of chance or the sale of a chance 
to win something by chance, or any other method that was or is 
contrary to public policy, and such competitors have refrained and 
do refrain therefrom. Many persons were attracted by respondent’s 
said method and by the element of chance involved in the sale thereof 
in the manner above described, and were thereby induced to buy and 
sell respondent’s merchandise in preference to merchandise offered 
for sale and sold by said’ competitors of respondent who did not use 
the same or an equivalent method. The use of said method by 
respondent, because of said game of chance, had the tendency and 
capacity to and did divert trade and custom to respondent from her 
said competitors who did not use the same or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of the respondent Frieda Wolchin, 
individually and trading as Wright Manufacturers Distributing 
Company, were, and are, to the prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer filed 
on October 27, 1937 by the respondent admitting all the material 
allegations of the complaint to be true, and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission. having made its findings as to the facts and its conclusion 
that said respondent had violated the provisions of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Frieda Wolchin, individually 
and trading as Wright Manufacturers Distributing Company, her 
agents, representatives, and employes, in connection with the offer- 
ing for sale, sale, and distribution of clocks and other merchandise 
in interstate commerce, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
similar devices for the purpose of enabling such persons to dispose of 
or sell, by the use thereof, clocks or other articles of merchandise; 
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2. Mailing, shipping, or transporting to members of the public 
push cards or similar devices so prepared or printed as to enable said 
persons by the use thereof to sell or distribute clocks or other articles 
of merchandise; and 

3. Selling or otherwise disposing of clocks or other articles of 
merchandise by the use of push cards or similar devices. 

It is further ordered, That the respondent shall, within 30 days 
after service upon her of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
she has complied with the order to cease and desist hereinabove set 
forth. 
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J.C. HICKSON & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2554. Complaint, Sept. 18, 1935—Decision, Dec. 7, 1937 


Where a corporation engaged in the growing and packing of citrus fruits, and 
in the sale thereof to purchasers in other States and in the District of 
Columbia, in substantial competition with others engaged in similar sale 
and shipment— 

(a) Set forth, in advertisements and on labels of crates thereof, words “Indian 
River,” through statements such as “Indian River,” “Indian River Fruit 
Exclusively,” “Groves and packing houses Ft. Pierce, Vero Beach, White 
City, Gifford, Mims, on the Indian River,’ notwithstanding fact fruit in 
question was not that recognized superior quality and preferred fruit 
raised in Indian River Valley, but was grown in area far distant there- 
from, and it owned no groves or packing houses at any point within afore- 
said area and raised no fruit therein; and 

(b) Falsely represented number of pieces of fruit contained in certain cartons 
by placing thereon figure indicating that number of pieces contained therein 
was greater than that of pieces of fruit actually packed therein ; 

With capacity and tendency to mislead purchasing public into erroneous be- 
lief that fruit thus labeled was grown in Indian River Valley area, and 
with effect of misleading and deceiving consuming public as to origin of 
such fruit and number of pieces packed in its said cartons, and of caus- 
ing substantial number of purchasing public to buy its said products be- 
cause of erroneous belief thus engendered, and of unfairly and substan- 
tially diverting trade in commerce involved to it from its competitors; to 
their injury and that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John W. Addison, trial examiner. 
Mr. Alden S. Bradley and Mr. James I. Rooney for the Commis- 


sion, 
Weissbuch & Silverman, of Miami, Fla., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that J. C. 
Hickson and Company, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
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thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapu 1. Said respondent, J. C. Hickson and Company, is a 
corporation existing under and by virtue of the laws of the State of 
Florida, having its principal office and place of business in Miami, 
Fla., and has been since the issuance of its charter in the month of 
July 1929, engaged in the growing, packing, shipping and selling of 
citrus fruits, and in the course of the sale of said citrus fruits has 
caused the same to be transported from the place of business of the 
respondent in the State of Florida to the purchasers thereof located 
in States other than the State of Florida and in the District of 
Columbia, and has maintained a constant current of trade and com- 
merce between and among the various States of the United States. 

Par. 2. During the period of its corporate existence respondent has 
inserted, or caused to be inserted, in advertisements published by it 
the words and phrases— 

Indian River 
Indian River fruit 
exclusively. 
Indian River Fruit 
Groves and packing houses 
Fort Pierce, Vero Beach, 
White City, Gifford, Mims 
on the Indian River. 
and has caused to be imprinted upon the labels and the crates of the 
fruits so sold the words “Indian River.” 

The use of the words “Indian River” in connection with the 
packing, shipping, or selling of fruit indicates to a substantial por- 
tion of the purchasing public that the fruit so packed, shipped, and 
sold was grown in that area along the eastern seaboard of the State 
of Florida drained by the Indian River and which section is widely 
famed for the excellence of the fruit there produced. 

The effect of the use of the words as above indicated is to falsely 
represent to the public that the fruits to be purchased from-the re- 
spondent corporation are what is known as “Indian River” fruit. 

There are among the members of the purchasing public a substan- 
tial number who have an actual preference and desire for fruit 
characterized and known as “Indian River” fruit. 

The designation of fruit as being of that class of fruit known as 
“Indian River” fruit indicates to the minds of a substantial number 
of the purchasing public that the fruit is of a superior quality, and 
among the industry in which respondent is engaged the superior 
quality of such fruit is recognized and asserted. 
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In truth and in fact, the fruits sold and offered for sale by the 
respondent under the above-stated representations are grown in an 
area other than that particular geographical section on the eastern - 
seaboard of the State of Florida drained by the Indian River, and 
are principally, if not wholly, secured from Dade County, Fla. 

Par. 3. During the entire period of its corporate existence the 
respondent has advertised and offered for sale various packages of 
crystallized fruit and other merchandise of the character and ma- 
terial hereinabove described, falsely representing them to have a 
content weight of one pound, two pounds, three pounds, or five 
pounds, according to the various packages, when in truth and in fact 
such packages fall materially short of having the weight represented 
by the respondent. 

Par. 4. During the entire course of its corporate existence, respond- 
ent has falsely represented cartons of fruit to contain twenty pieces 
of fruit, when in truth and in fact there is a substantial deviation 
from such representation, the cartons of fruit so represented often 
containing a number materially less than twenty pieces of fruit, and 
in some instances only twelve pieces of fruit are contained in such 
cartons, 

Par. 5. There are among the competitors of the respondent cor- 
poration a substantial number of persons, partnerships, and corpora- 
tions who do not falsely represent the fruit offered by them for sale 
to be of that class of fruit known as “Indian River” fruit or who do 
in fact seli and offer for sale fruit grown in that territory along 
the eastern seaboard of the State of Florida drained by the Indian 
River, so that the same are truthfully represented or designated as 
“Indian River” fruit. 

There are among the competitors of the respondent various persons, 
partnerships and corporations which offer for sale merchandise of 
a like nature and character with that in which the respondent deals, 
offering the same for sale to members of the purchasing public and 
truthfully representing the proper net weight of the fruit so offered 
for sale, offering the same in cartons similar to those used by the re- 
spondent but truthfully representing the exact and correct weight of 
the merchandise so offered. 

There are among the competitors of the respondent various per- 
sons, partnerships and corporations who represent to a substantial 
number of the purchasing public the number of pieces of fruit to be 
obtained at a given price in a described carton, or otherwise, and 
such representation on the part of such competitors is truthful, and 
the number of pieces of fruit represented as being offered for sale in 
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such packages are the number of pieces of fruit which are actually 
placed in such cartons or packages. 

Par. 6. The above acts and practices done by the respondent are 
all to the injury and prejudice of the public and of the competitors 
of the respondent in interstate commerce, and constitute unfair 
methods of competition in interstate commerce within the intent and 
meaning of Section 5 of the Act of Congress entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on September 18, 1935, issued, and on. 
September 20, 1935, served its complaint in this proceeding upon re- 
spondent, J. C. Hickson & Company, a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint, 
and the filing of respondent’s answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by Alden §. Bradley, attorney for the Commission, before 
John W. Addison, an examiner of the Commission, theretofore duly 
designated by it, no evidence was introduced by the respondent; and 
the said testimony and other evidence were duly recorded and filed 
in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, the answer thereto, 
testimony and other evidence and brief in support of the complaint ; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, J. C. Hickson & Company, is a corpora- 
tion duly organized and existing under and by virtue of the laws of 
the State of Florida, with its principal office and place of business in 
the city of Miami, State of Florida, and since its inception in 1929 has 
been engaged in the business of growing, packing and selling of citrus 
fruits and causing said citrus fruits, when sold, to be transported 
from its place of business in the State of Florida to the purchasers. 


J. ©. HICKSON & CO. 27. 
23 Findings 


thereof located in States other than the State of Florida and in the 
District of Columbia, and has maintained a constant current of trade 
and commerce in said produce between and among the various States 
of the United States and in the District of Columbia. ; 

Par. 2. In the course and conduct of its business, as aforesaid, 
respondent is now, and since its inception in 1929 has been, in sub- 
stantial competition with other corporations, and with partnerships, 
firms, and individuals engaged in the sale and shipment of citrus 
fruits In commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. Respondent in the course and conduct of its business, as 
aforesaid, and in the sale and distribution of citrus fruit, has caused 
to be inserted in advertisements published by it and imprinted on 
labels and crates of fruit so sold by it the following words and 
phrases : Indian River, 

Indian River Fruit Fxclusively, 
Groves and packing houses Ft. Pierce, Vero Beach, White City, 
Gifford, Mims, on the Indian River. 


The use of the words “Indian River” in connection with the sale 
and distribution of citrus fruits indicates to a substantial portion of 
the purchasing public that the fruit so labelled was grown in an area 
known as “Indian River Valley,” which extends from Daytona Beach 
to West Palm Beach in the State of Florida and is between 15 and 
25 miles wide. 

Among the industry in which the respondent is engaged the 
superior quality of citrus fruit raised in the area known as “Indian 
River Valley” is recognized and asserted; and there is a decided 
preference on the part of the purchasing public for citrus fruit 
grown in this area. 

The citrus fruit sold and shipped by the respondent as aforesaid, 
under the aforementioned representation, had not been grown in the 
area known as “Indian River Valley” but had been grown in an area 
known as Dade County, which is far distant from the area known as 
“Indian River Valley.” 

The respondent does not own, nor has it ever owned groves or 
packing houses at any point located within the area known as 
“Indian River Valley,” nor has the respondent raised any fruit in 
said area. 

The use of the words “Indian River” in connection with the sale 
and offering for sale of citrus fruit has the capacity and tendency to 
mislead the purchasing public into the erroneous belief that the said 
fruit so labelled has been grown in the area known as Indian River 
Valley. 
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Par. 4. In the course and conduct of its business, as aforesaid, 
respondent has falsely represented the number of pieces of fruit con- 
tained in certain cartons by placing thereon a number indicating that 
the number of pieces of fruit contained in said cartons was greater 
than the number of pieces of fruit actually packed in said cartons. 

Par. 5. The aforesaid acts and practices of the respondent have 
the tendency and capacity to, and do, mislead and deceive the con- 
suming public as to the origin of said fruit and as to the number of 
pieces of fruit packed in said cartons, and have caused a substantial 
number of the purchasing public to purchase said products because 
of the erroneous belief engendered by the acts and practices of the 
respondent, thereby unfairly substantially diverting trade in said 
commerce to the respondent from its competitors, to their injury and 
to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent, J. C. Hickson 
& Company, a corporation, are to the prejudice of the public and of 
respondent’s competitors and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony and other evidence taken before John W. 
Addison, an examiner of the Commission, theretofore duly desig- 
nated by it, in support of the allegations to said complaint and in 
opposition thereto, and brief filed herein, and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, J. C. Hickson & Company, a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale and distribution of citrus 
fruits, in interstate commerce, or in the District of Columbia, do 
forthwith cease and desist from: 

(a) Representing in advertisements, on labels, or otherwise, that 
citrus fruit is “Indian River Valley” fruit, unless and until said 
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fruit is produced in that section of the State of Florida where the 

fruit produced is known and sold as “Indian River Valley” fruit. 
(6) Representing that it owns or operates fruit groves or ware- 
houses in that section of the State of Florida where the citrus fruit 
produced is known and sold as “Indian River Valley” fruit, unless 
and until it does own or operate a fruit grove or warehouse, as the 
case may be, in that section of the State of Florida. 

(¢) Representing by figures placed on the container, or other- 
wise, that the number of pieces of fruit in such container is greater 
than the number of pieces of fruit in such container. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In tHe MaArtTrTer OF 


CONFECTIONERS TRADING CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION OF 


SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 8195. Complaint, Aug. 5, 1937—Decision, Dec. 9, 1937 


Where a corporation engaged in sale and distribution of candy, including certain 


assortments which were so packed and assembled as to involve use of a 


_lottery scheme when sold and distributed to consumers thereof, and one 


(a) 


of which was composed of a number of penny pieces of uniform size and 
shape, together with number of larger pieces to be given as prizes to those 
purchasers selecting, by chance, one of a relatively few of said penny 
pieces, concealed centers of which were pink and not white— 

Represented, to customers and prospective customers, through salesmen 
and agents, and through its business stationery, billheads, invoices and 
other printed literature, that it was a manufacturing agent of the candy 
dealt in by it, notwithstanding fact it neither owned, controlled, nor oper- 
ated any factory whatsoever, and did not make candy purchased, repacked, 
and sold by it, and was not agent for manufacturer or manufacturers 
thereof ; 


With effect of misleading, and deceiving many of its customers and prospective 


(b) 


customers into erroneous belief that it was a business concern which con- 
trolled and operated factory in which candy sold by it was made, or was 
agent of such business concerns, and that persons dealing with it were 
buying from the manufacturer or agent thereof, and thereby limiting profits 
of middlemen and obtaining various advantages, including those of service, 
delivery and adjustment of account, not obtained by purchasers from mid- 
dlemen, and of diverting business from, and otherwise injuring and prei- 
udicing, competitors, including many who make the candies sold by them 
or are agents of the manufacturers thereof and rightfully represent them- 
selves as such manufacturers or agents, and others who purchase candy 
dealt in by them and resell same at profit to themselves, and in no wise 
represent that they are manufacturers of such product ; 

Sold, to wholesalers, jobbers, and retailers, assortments of candy without 
name thereon of manufacturer thereof and in wrappers displaying names 
and addresses, as case might be, of various concerns other than itself, not- 
withstanding fact candy in question was not made by any one of com- 
panies thus indicated ; 


With effect of misleading and deceiving many of its customers and prospective 


(c) 


customers into the erroneous belief that candy thus sold was made by 
business concern whose name appeared thereon, and of diverting business 
from, and otherwise injuring and prejudicing, competitors, of whom many 
do not misbrand the merchandise sold by them, nor place thereon false and 
misleading labels; and 

Sold, to wholesalers, jobbers, and retailers, lottery assortments above 
described, for display and resale to purchasing public in accordance with 
above set forth sales plan, and thereby supplied to and placed in the hands 
of others the means of conducting lotteries in the sale of its products, in 
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accordance with such plan, and as means of inducing purchasers to buy 
its said products in preference to those offered and sold by competitors, 
contrary to publie policy long recognized by the common Jaw and criminal 
statutes and to an established public policy of the United States Govern- 
ment, and in competition with many who, unwilling to offer or sell candy 
made and sold by them, so packed and assembled or otherwise arranged 
and packed for sale to purchasing public as to involve a game of chance, 

; refrain therefrom ; 

With result that many dealers in and ultimate purchasers of candy were 
attracted by its said method and manner of packing same and by element 
of chance involved in sale thereof as above set forth, and thereby induced 
to purchase its said candy, so packed and sold, in preference to that offered 
by competitors who do not use same or equivalent method, and with tend- 
ency and capacity, because of said game of chance, to divert to it trade and 
custom from its said competitors as aforesaid, exclude from said trade all 
competitors who are unwilling to and do not use same or equivalent method 
as unlawful, lessen competition therein, and tend to create a monopoly 
thereof in it and in such other distributors of candy as use same or equiva- 
lent method, deprive purchasing public of benefit of free competition in 
trade in question, and eliminate from said trade all actual, and exclude 
therefrom all potential, competitors who do not adopt and use such or 
equivalent method: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Myr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Mr. Alexander J. Sparrow, of Brooklyn, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Con- 
fectioners Trading Corporation, a corporation, hereinafter referred 
to as respondent, has been and is using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act of Congress, 
and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

ParagrapH 1. Respondent, Confectioners Trading Corporation, is 
a corporation organized and doing business under the laws of the 
State of New York, with its principal office and place of business 
located at 380 Throop Avenue, in the city of Brooklyn, State of New 
York. It is now, and for several months last past has been, engaged 
in the sale and distribution of candy to wholesale dealers, jobbers, 
and retail dealers located at points in the various States of the 


32 FEDERAL TRADE COMMISSION DECISIONS 
Complaint PASS ited BKC! 


United States. It causes the said products when sold to be trans- 
ported from its principal place of business in Brooklyn, N. Y., to 
purchasers thereof in other States of the United States at their 
respective places of business. There is now, and has been for several 
months last past, a course of trade and commerce by said respondent 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi- 
tion with other corporations and with partnerships and individuals 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its said business, as described 
in paragraph 1 hereof, respondent has caused and causes the repre- 
sentation to be made to its customers and prospective customers by 
its salesmen and agents, and to be set forth on its business stationery, 
billheads, invoices, and other printed literature, that it is a manu- 
facturing agent of the candy in which it deals. By the representa- 
tion that it is the manufacturing agent, respondent represents that it 
is the direct agent of the concern or concerns manufacturing the 
candy which it sells, and also by said representation represents that 
it is agent for certain customers or purchasers and as such manufac- 
tures candy to their order. A substantial portion of the purchasing 
public, including dealers in candy, have expressed and have a pref- 
erence for purchasing products direct from the manufacturer or his 
agents, such persons believing that they secure closer prices, superior 
quality, and other advantages that are not obtained when they pur- 
chase from an independent selling agency or middleman. 

Par. 3. The use by respondent of said representation that it is a 
manufacturer of candy, or the agent of manufacturers of candy, has 
the capacity and tendency to and does mislead and deceive many of 
respondent’s said customers and prospective customers into the er- 
roneous belief that respondent is a business concern which controls 
and operates a factory in which the aforesaid candy sold by respond- 
ent is manufactured, or that it is the agent of such business con- 
cerns, and that persons dealing with the respondent are buying said 
candy from the manufacturer thereof or his agent, thereby eliminat- 
ing the profits of middlemen and obtaining various advantages, in- 
cluding advantages in service, delivery, and adjustment of account, 
that are not obtained by persons purchasing goods from middlemen. 
The truth and fact is that respondent neither owns, controls, nor 
operates any factory whatsoever and does not manufacture said candy 
sold by it and is not the agent for the manufacturer or manufac- 
turers of the candy which it sells, but on the contrary only purchases 
and repacks the candy which it sells. 
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Par. 4. There are among the competitors of respondent, referred to 
in paragraph 1 hereof, many who manufacture the candy which they 
sell or who are agents of such manufacturers and who rightfully rep- 
resent that they are the manufacturers thereof or are the agents of 
such manufacturers. There are others of said competitors who pur- 
chase the candy in which they deal and resell the same at a profit 
to themselves and who in no wise represent that they manufacture 
said candy. The above alleged acts and practices of respondent, as 
set out in paragraphs 2 and 3 hereof, tend to and do divert business 
from and otherwise injure and prejudice said competitors. 

Par. 5. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers and retail dealers assortments of candy which do not and 
did not have thereon its name or the name of the manufacturer of 
the candy contained in said assortment. The candy contained in 
said assortment was contained in wrappers bearing the legends Red 
Hook Chocolate Corporation, Red Hook, N. Y., thereby represent- 
ing that the said candy was manufactured by the Red Hook Chocolate 
Corporation of Red Hook, N. Y., when such was not the fact. The 
candy in other assortments was contained in wrappers bearing the 
name Harwood Candy Corporation. Other assortments contained 
candy in wrappers bearing the name Lincoln Chocolate & Confec- 
tionery Company. Other assortments contained candy in wrappers 
bearing the name Geiger’s Candy Company. Other assortments bore 
the legend Ailan & Allan, Corning, New York, thereby representing 
that the assortments contained candy manufactured by the Harwood 
Candy Corporation, Lincoln Chocolate & Confectionery Company, 
Geiger’s Candy Company, and Allan & Allan, respectively, when in 
fact the candy was not made by any one of the said companies. The 
misbranding of respondent’s merchandise, or the false labeling 
thereof, has the capacity and tendency to and does mislead and de- 
ceive many of respondent’s customers and prospective customers into 
the erroneous belief that the candy so sold was manufactured by the 
business concern whose name appeared on the said wrappers. There 
are among the competitors of respondent, referred to in paragraph 
1 hereof, many who do not misbrand the merchandise which they 
sell and who do not place thereon false and misleading labels. The 
acts and practices of respondent just above described tend to and 
do divert business from and otherwise injure and prejudice said 
competitors. 

Par. 6. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retail dealers assortments of candy so packed and as- 
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sembled as to involve the use of a lottery scheme when sold and dis. 
tributed to the consumers thereof. 

One of said assortments is composed of a number of pieces of candy 
of uniform size and shape, together with a number of larger pieces 
of candy, which larger pieces of candy are to be given as prizes to 
purchasers of said pieces of candy of uniform size and shape in the 
following manner: The majority of the said pieces of candy of uni- 
form size and shape have white centers, but a small number of said 
pieces of candy have pink centers. The said pieces of candy of 
uniform size and shape retail at the price of 1¢, but the purchaser 
who procures one of said candies having a pink center is entitled to 
receive and is to be given free of charge one of the said larger pieces 
of candy contained in said assortment and heretofore referred to. 
The color of the center of said pieces of candy of uniform size and 
shape is effectively concealed from purchasers and prospective pur- 
chasers until a selection has been made and the piece of candy 
selected broken open. The aforesaid purchasers who procure a piece 
of candy having a pink center thus procure one of the said larger 
pieces of candy wholly by lot or chance. 

Respondent packs, assembles and sells various assortments of 
candy involving the above described sales plan or lottery scheme but 
_ varying in detail from the sales plan or lottery scheme just above 
described. 

Par. 7. The jobbers and wholesale dealers to whom respondent 
sells its assortments resell said assortments to retail dealers, and said 
retail dealers and the retail dealers to whom respondent sells direct 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said products in preference to candy offered 
for sale and sold by its competitors. 

Par. 8. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure larger pieces of candy. The use by respondent of 
said method in the sale of candy, and the sale of candy by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondent of said method has the tendency unduly to hinder com- 
petition or create monopoly in this, to wit: that the use thereof has 
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the tendency and capacity to exclude from the candy trade com- 
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. Many persons, firms, and cor- 
porations who make and sell candy in competition with the 
respondent, as above alleged, are unwilling to offer for sale or sell 
candy so packed and assembled as above alleged, or otherwise 
arranged and packed for sale to the purchasing public so as to 
involve a game of chance, and such competitors refrain therefrom. 

Par. 9. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondent and in 
such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by 
respondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors who do not adopt and use the said method or 
an equivalent method. 

Par. 10. The aforementioned methods, acts and practices of 
respondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes as To THE Faers, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” tho 
Federal Trade Commission on August 5, 1937, issued and on August 
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6, 1937, served its complaint in this proceeding upon respondent, 
Confectioners Trading Corporation, charging it with the use of un- 
fair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission by order entered here- 
in, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefore an answer dated November 3, 1937, 
admitting all the material allegations of the complaint to be true 
and waiving the taking of further evidence and all other intervening 
procedure, which answer was duly filed in the office of the Commis- 
sion on November 9, 1937. Thereafter this proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and the substitute answer, and the Commission having duly con- 
sidered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Confectioners Trading Corporation, is ~ 
a corporation organized and doing business under the laws of the 
State of New York, with its principal office and place of business 
located at 380 Throop Avenue, in the city of Brooklyn, State of New 
York. It is now, and for several months last past has been engaged 
in the sale and distribution of candy to wholesale dealers, jobbers 
and retail dealers located at points in the various States of the 
United States. It causes the said products when sold to be trans- 
ported from its principal place of business in Brooklyn, N. Y., to 
purchasers thereof in other States of the United States at their re- 
spective places of business. There is now, and has been for several 
months last past, a course of trade and commerce by said respondent 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondent is in competi- 
tion with other corporations and with partnerships and individuals 
engaged in the sale and distribution of candy in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its said business, as de- 
scribed in paragraph 1 hereof, respondent has caused and causes 
the representation to be made to its customers and prospective cus- 
tomers by its salesmen and agents, and to be set forth on its business 
stationery, billheads, invoices, and other printed literature, that it 
is a manufacturing agent of the candy in which it deals. By the 
representation that it is the manufacturing agent, respondent repre- 
sents that it is the direct agent of the concern or concerns manufac- 
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turing the candy which it sells, and also by said representation 
represents that it is agent for certain customers or purchasers and as 
such manufacturers candy to their order. A substantial portion of 
the purchasing public, including dealers in candy, have expressed and 
have a preference for purchasing products direct from the manu- 
facturer or his agents, such persons believing that they secure closer 
prices, superior quality, and other advantages that are not ob- 
tained when they purchase from an independent selling agency or 
middleman. 

Par. 3. The use by respondent of said representation that it is 
a manufacturer of candy, or the agent of manufacturers of candy, 
has the capacity and tendency to and does mislead and deceive many 
of respondent’s said customers and prospective customers into the 
erroneous belief that respondent is a business concern which controls 
and operates a factory in which the aforesaid candy sold by respond- 
ent is manufactured, or that it is the agent of such business concerns, 
and that persons dealing with the respondent are buying said candy 
from the manufacturer thereof or his agent, thereby eliminating the 
profits of middlemen and obtaining various advantages, including 
advantages in service, delivery, and adjustment of account, that are 
not obtained by persons purchasing goods from middlemen. The 
truth and fact is that respondent neither owns, controls nor operates 
any factory whatsoever and does not manufacture said candy sold 
by it, and is not the agent for the manufacturer or manufacturers 
of the candy which it sells, but on the contrary only purchases and 
repacks the candy which it sells. 

Par. 4. There are among the competitors of respondent, referred 
to in paragraph 1 hereof, many who manufacture the candy which 
they sell or who are agents of such manufacturers and who rightfully 
represent that they are the manufacturers thereof or are the agents 
of such manufacturers. There are others of said competitors who 
purchase the candy in which they deal and resell the same at a 
profit to themselves and who in no wise represent that they manu- 
facture said candy. The above described acts and practices of re- 
spondent, as set out in paragraphs 2 and 3 hereof, tend to and 
do divert business from and otherwise injure and prejudice said 
competitors, 

Par. 5. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers, and retail dealers assortments of candy which do 
not and did not have thereon its name or the name of the manufac- 
turer of the candy contained in said assortment. The candy con- 
tained in said assortment was contained in wrappers bearing the 
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legends Red Hook Chocolate Corporation, Red Hook, N. Y., thereby 
representing that the said candy was manufactured by the Red. 
Hook Chocolate Corporation of Red Hook, N. Y., when such was not 
the fact. The candy in other assortments was contained in wrap- 
pers bearing the name Harwood Candy Corporation. Other assort- 
ments contained candy in wrappers bearing the name Lincoln 
Chocolate & Confectionery Company. Other assortments contained. 
candy in wrappers bearing the name Geiger’s Candy Company. 
Other assortments bore the legend Allan and Allan, Corning, N. Y.,. 
thereby representing that the assortments contained candy manu- 
factured by the Harwood Candy Corporation, Lincoln Chocolate 
& Confectionery Company, Geiger’s Candy Company, and Allan & 
Allan, respectively, when in fact the candy was not made by any 
one of the said companies. The misbranding of respondent’s mer- 
chandise, or the false labeling thereof, has the capacity and tendency 
to and does mislead and deceive many of respondent’s customers 
and prospective customers into the erroneous belief that the candy 
so sold was manufactured by the business concern whose name ap- 
peared on the said wrappers. There are among the competitors of 
respondent, referred to in paragraph 1 hereof, many who do not 
misbrand the merchandise which they sell and who do not place 
thereon false and misleading labels. The acts and practices of re- 
spondent just above described tend to and do divert business from 
and otherwise injure and prejudice said competitors. 

Par. 6. In the course and conduct of its business as described in: 
paragraph 1 hereof, respondent sells and has sold to wholesale 
dealers, jobbers and retail dealers assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. 

One of said assortments is composed of a number of pieces of 
candy of uniform size and shape together with a number of larger 
pieces of candy which larger pieces of candy are to be given as prizes. 
to purchasers of said pieces of candy of uniform size and shape in 
the following manner: The majority of the said pieces of candy 
of uniform size and shape have white centers, but a small number: 
of said pieces of candy have pink centers. The said pieces of candy 
of uniform size and shape retail at the price of 1¢, but the pur- 
chaser who procures one of said candies having a pink center is 
entitled to receive and is to be given free of charge one of the said 
larger pieces of candy contained in said assortment and heretofore 
referred to. The color of the center of said pieces of candy of 
uniform size and shape is effectively concealed from purchasers and 
prospective purchasers until a selection has been made and the 
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piece of candy selected broken open. The aforesaid purchasers who 
procure a piece of candy having a pink center thus procure one of 
the said larger pieces of candy wholly by lot or chance. 

Respondent packs, assembles, and sells various assortments of 
candy involving the above described sales plan or lottery scheme but 
varying in detail from the sales plan or lottery scheme just above 
described. 

Par. 7. The jobbers and wholesale dealers to whom respondent sells 
its assortments resell said assortments to retail dealers, and said retail 
dealers and the retail dealers to whom respondent sells direct. expose 
said assortments for sale and sell said candy to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup- 
plies to and places in the hands of others the means of conducting lot- 
teries in the sale of its products in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said products in preference to candy offered for 
sale and sold by its competitors. 

Par. 8. The sale of said candy to the purchasing public in the man- 
ner above found involves a game of chance or the sale of a chance to 
procure larger pieces of candy. The use by respondent of said 
method in the sale of candy, and the sale of candy by and through 
the use thereof and by the aid of said method, is a practice of the sort 
which the common law and criminal statutes have long deemed con- 
trary to public policy, and is contrary to an established public policy 
of the Government of the United States. The use by respondent of 
said method has the tendency unduly to hinder competition or create 
monopoly in this, to wit: that the use thereof has the tendency and 
capacity to exclude from the candy trade competitors who do not 
adopt and use the same method or an equivalent or similar method 
involving the same or an equivalent or similar element of chance or 
lottery scheme. Many persons, firms, and corporations who make 
and sell candy in competition with the respondent are unwilling to 
offer for sale or sell candy so packed and assembled as above de- 
scribed, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 9. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy offered 
for sale and sold by said competitors of respondent who do not use 
the same or an equivalent method. The use of said method by 
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respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method ; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is unlaw- 
ful; to lessen competition in said candy trade and to tend to create a 
monopoly of said candy trade in respondent and in such other dis- 
tributors of candy as use the same or an equivalent method; and to 
deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by respondent has the 
tendency and capacity to eliminate from said candy trade all actual 
competitors and to exclude therefrom all potential competitors who 
do not adopt and use the said method or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Confectioners 
Trading Corporation, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer dated No- 
vember 3, 1937 and filed herein on November 9, 1937 by the respond- 
ent, admitting all the material allegations of the complaint to be 
true and waiving the taking of further evidence and all other inter- 
vening procedure, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, that the respondent, Confectioners Trading Corpora- 
tion, its officers, representatives, agents, and employes, in connection 
with the offering for sale, sale and distribution in interstate com- 
merce of candy, do forthwith cease and desist from: 

1. Representing, directly or indirectly that it is a manufacturing 
agent of the candy which it sells, or that it is the direct agent of the 
concern or concerns manufacturing the candy which it sells and dis- 
tributes, or that it is the agent for certain customers or purchasers, 
and as such manufactures the candy which it sells to their order; 
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2. Representing, directly or indirectly by labels, wrappers or other- 
wise that the candy which it sells or offers for sale is manufactured 
by any concern other than the actual manufacturer or manufacturers 
thereof ; 

3. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers, or to retail dealers direct, candy so packed and 

-assembled that sales of such candy to the general public are to be 
made or may be made by means of a lottery, gaming device, or 
gift enterprise; 

4. Supplying to or placing in the hands of wholesale dealers and 
iobbers or retail dealers assortments of candy which are used, or 
which may be used, without alteration or rearrangement of the con- 
tents of such assortments, to conduct a lottery, gaming device or gift 
enterprise in the sale or distribution of the candy contained in said 
assortments to the public; and 

5. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of a different color, together with larger 
pieces of candy, which said larger pieces of candy are to be given as 
prizes to the purchaser procuring a piece of candy having a center 
of a particular color. 

It is further ordered, That the respondent, Confectioners Trading 
Corporation, a corporation, shall, within 80 days after service upon 
it of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist hereinabove set forth. 
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FORM MAID COAT COMPANY, INC., AND WALTER-LEWIS 
& COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION OF . 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 82387. Complaint, Oct. 8, 1937—Decision, Dec. 10, 1937 


Where a corporation engaged in manufacture of women’s cloth coats made from 
fabric containing little, if any, of the hair or wool of the camel, and the 
exclusive sales agent of said fabric and seller thereof to said firstnmamed 
eorporate coat manufacturer, respectively engaged in substantial competi- 
tion with others likewise selling and distributing, in commerce among the 
States, women’s coats, and with those engaged in thus selling cloth fabrics 
from which such garments are made— 

Respectively supplied, and made use of, labels for attachment to garments made 
from fabric in question, depicting camel with palm trees and mountains or 
pyramids, and displaying, in large and readable type, statement “Genuine 
Camel’s Hair,” and thereby represented to retailers and purchasing pub- 
lic that garments made, as above set forth, from aforesaid fabric and 
with aforesaid labels thus supplied and attached thereto, were composed in 
whole or in substantial part from the hair or wool of the camel; 

With effect of misleading and deceiving dealers and substantial portion of pur- 
chasing public into erroneous belief that coats in question, made from 
aforesaid fabric and labeled as above described, were made in whole or in 
substantial part from such hair or wool, and with the result, as a conse- 
quence of such erroneous and mistaken belief thus engendered, that some 
dealers and members of purchasing public bought said garments as and for 
camel’s hair or wool, preferred by many retailers and members of pur- 
chasing public as more desirable than those of other materials and as 
lighter, warmer and more desirable than other similar produets not thus 
made in whole or substantial part, and trade was thereby unfairly diverted, 
in commerce in question, to them from their competitors who do not mis- 
represent the nature, character or quality of the materials from which 
their garments are made, and of placing in hands of unscrupulous retailers 
means whereby latter may commit fraud upon members of purchasing 
public by representing thereto that such garments are made in whole or 
substantial part from the hair or wool of the camel; to the substantial 
injury of competition in commerce: 

Held, That such acts, practices and representations were all to the prejudice of 
the public and competitors and constituted unfair methods of competition. 


Mr. Wm. T. Chantland for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reason to believe that Form Maid 
Coat Company, Inc. and Walter-Lewis & Co., Inc., corporations, 
hereinafter referred to as respondents, have been and now are using 
unfair methods of competition in commerce as “commerce” is defined 
_ by said act, and it appearing to the Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

ParacraruH 1. Respondent Form Maid Coat Company, Ince. is a 
New York corporation with its office and principal place of business 
located at 545 Eighth Avenue in New York City, N. Y. Itis engaged 
in manufacturing, selling and distributing women’s cloth coats. 

Respondent Walter-Lewis & Co., Inc. is a New York corporation 
with its office and principal place of business located at 450 Seventh 
Avenue in New York City, N. Y. The said respondent is now, and 
for more than one year last past has been, the exclusive sales agent 
for certain fabrics manufactured by Blackinton Company, Inc. 
These fabrics are used in the manufacture of women’s cloth coats. 
Included in such fabrics made by Blackinton Company, Inc. and 
sold and distributed by its sales agent, respondent Walter-Lewis 
& Co., Inc., to respondent Form Maid Coat Company, Inc., to be used 
by it in manufacturing women’s cloth coats, is one fabric known as 
Style No. 5036 (with various subnumbers to represent different 
shades). 

Par. 2. In the course and conduct of their respective businesses, the 
respondents herein, Walter-Lewis & Co., Inc. and Form Maid Coat 
Company, with the aid, assistance and cooperation of respondent 
Walter-Lewis & Co., Inc., caused, and now cause, said cloth fabric 
and said women’s coats made therefrom, and labelled as hereinafter 
described, when sold, to be transported from their respective places 
of business in the State of New York to the purchasers thereof 
located at various points in the States of the United States other than 
the State of New York. The respondents maintained a constant cur- 
rent of trade in commerce in said cloth fabrics and women’s coats 
made therefrom between and among the various States of the United 
States. 

Par. 3. In the course and conduct of their respective businesses the 
respondents are now, and they have been for more than one year last 
past, engaged in substantial competition with other corporations and 
with firms and individuals likewise engaged in the business of selling 
and distributing women’s coats and cloth fabrics from which said 
coats are manufactured in commerce among and between the various 
States of the United States. 
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Par. 4. In the course and conduct of their businessess and for the 
purpose of inducing the’ purchase of said garments by retailers and 
by members of the purchasing public, the respondents have entered 
into and subsequently carried out, and are now carrying out, a com- 
mon understanding, agreement and conspiracy with the intent and 
for the purpose and with the effect of misleading and deceiving re- 
tail dealers and members of the purchasing public. 

Such agreement, combination, understanding and conspiracy has 
been, and is now being, carried out in part in the following manner. 
The respondent Walter-Lewis & Co., Inc., in selling cloth fabric to 
the respondent Form Maid Coat Company, Inc., also furnishes said 
respondent Form Maid Coat Company, Inc., with a supply of labels 
to be attached to the garments made by it from said cloth fabric. 
These labels depict a camel together with palm trees and mountains 
or pyramids within a diamond shaped border. The labels also bear 
in large and readable type the statement, “Genuine Camel’s Hair.” 
Such labels so furnished by respondent Walter-Lewis & Co., Inc., are 
attached to the coats made by the respondent Form Maid Coat Com- 
pany, Inc., from the cloth fabric purchased from respondent Walter- 
Lewis & Co., Inc. 

Par. 5. The use of such hereinabove described labels and the state- 
ments contained thereon serve as representations, on the part of both 
respondents, that the garments so manufactured by respondent Form 
Maid Coat Company, Inc., from fabrics procured from respondent 
Walter-Lewis & Co., Inc., and so labelled were in fact composed in 
whole, or in substantial part, from hair or wool obtained from 
‘amels. 

In truth and in fact the representations so made are deceptive, 
exaggerated, false and untrue. The garments made from the fabric 
above referred to and labelled in the manner above referred to con- 
tain only a negligible amount of camel’s hair if any at all. The 
principal constituent parts of the fabric from which said garments 
are made consists of rayon, wool and cotton warp. The amount of 
camel’s hair or camel’s wool contained in the fabric from which 
said garments are made is negligible, if there is any such wool present 
at all. 

Par, 6. Garments made from camel’s hair or wool are generally 
believed, by many retail dealers and members of the general purchas- 
ing public, to be more desirable than garments. made from any other 
material. Garments made from genuine camel’s hair or wool are 
light in weight and are warm and possess other qualities which make 
them more desirable than other similar garments not made from 
camel’s wool. Consequently, there is a preference on the part of 
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the purchasing public for purchasing garments that are in truth 
and in fact made up of camel’s hair or wool. 

Par. 7. The aforesaid acts and practices of the respondents have 
the tendency and capacity to, and do, mislead and deceive dealers and 
a substantial portion of the purchasing public into the erroneous and 
mistaken belief that said coats so manufactured by the respondent 
Form Maid Coat Company, Inc., and bearing the Jabels furnished 
by the respondent Walter-Lewis & Co., Inc., with the fabric from 
which said coats are made, are in fact made in whole or substantial 
part from camel’s hair. As a result thereof, such dealers and mem- 
bers of the purchasing public purchase said garments on account 
of the mistaken and erroneous beliefs induced as aforesaid, and 
thereby trade is unfairly diverted to the respondents from their com- 
petitors who do not similarly misrepresent the nature, character, or 
quality of the materials from which their garments are made. 

The aforesaid acts and practices of respondents place in the hands 
of unscrupulous retail dealers a means whereby said dealers may 
commit a fraud upon members of the purchasing public by repre- 
senting that said garments are made in whole or in substantial part 
from camel’s hair. 

The aforesaid acts and practices on the part of the respondents 
therefore cause a substantial injury to competition in commerce 
among and between the various States of the United States. 

Par. 8. The above and foregoing acts, practices, and representa- 
tions of the respondents have been, and are, all to the prejudice of 
the public and respondents’ competitors as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and in- 
tent of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Frnpines 48 To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on Octcber 8, 1937, issued, and on Octo- 
ber 9, 1937, served, its complaint in this proceeding upon respondents 
Form Maid Coat Company, Inc., and Walter-Lewis & Co., Inc., 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance and service of said complaint, respondent Form Maid Coat 
Company, Inc., filed its answer admitting all the material allegations 
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of the complaint to be true, and respondent Walter-Lewis & Co., Inc., 
entered into a stipulation as to the facts in lieu of evidence, which 
was received, accepted and approved by the Commission, and each 
respondent waived hearings on the charges set forth in the complaint 
and consented that, without further evidence, or other intervening 
procedure, the Commission may make its findings as to the facts, and 
order disposing of the case. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on said complaint, 
answer, and stipulation as to the facts, no briefs having been filed 
or oral argument having been made, and the Commission having 
duly considered the same and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent Form Maid Coat Company, Inc., is 
a New York corporation with its office and principal place of business 
located at 545 Eighth Avenue in New York, N. Y., and is engaged in 
manufacturing, selling and distributing women’s cloth coats. 

Respondent Walter-Lewis & Co., Inc., is a New York corporation 
with its office and principal place of business located at 450 Seventh 
Avenue in New York, N. Y., and is now, and for more than one year 
last past has been, the exclusive sales agent for certain fabrics man- 
ufactured by Blackinton Company, Inc., and that said fabrics are used 
in the manufacture of women’s cloth coats. That included in such 
fabrics made by Blackinton Company, Inc., and sold, distributed and 
shipped in interstate commerce by its sales agent, respondent Walter- 
Lewis & Co., Inc., to respondent Form Maid Coat Company, Inc., to 
be used by it in manufacturing women’s cloth coats, is one fabric 
known as Style No. 5036 (with various sub-numbers to represent 
different shades). 

Par. 2. In the course and conduct of its business, the respondent 
Form Maid Coat Company, Inc., with the aid, assistance and cooper- 
ation of respondent Walter-Lewis & Co., Inc., caused, and now causes, 
said cloth fabric and said women’s coats made therefrom, and labeled 
with labels furnished by respondent Walter-Lewis & Co., Inc., as 
hereinafter described, when sold, to be transported from its place of 
business in the State of New York to the purchasers thereof located at 
various points in the States of the United States other than the State 
of New York. Respondent Walter-Lewis & Co., Inc., in the course 
and conduct of its business of selling cloth fabrics from which coats 
are made, is now, and has been for more than one year last past, 
engaged in substantial competition with other corporations, and with 
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firms and individuals engaged in the business of selling and dis- 
tributing in commerce among and between the various States of the 
United States, cloth fabrics from which coats are manufactured. 
The respondents maintained a constant current of trade in commerce 
in said cloth fabrics and women’s coats made therefrom between and 
among the various States of the United States. 

Par. 38. In the course and conduct of its business, the respondent 
Form Maid Coat Company, Inc., is now, and has been for more than 
one year last past, engaged in substantial competition with other 
corporations and with firms and individuals likewise engaged in the 
business of selling and distributing women’s coats in commerce among 
and between the various States of the United States. 

Par. 4. In the course and conduct of their businesses and for the 
purpose of inducing the purchase of said garments by retailers and 
by members of the purchasing public, respondent Walier-Lewis & 
Co., Inc., in selling cloth fabric to the respondent Form Maid Coat 
Company, Inc., also furnished it with a supply of labels to be attached 
to the garments made by it from said cloth fabric, which labels depict 
a camel together with palm trees and mountains or pyramids within 
a diamond shaped border, and said labels also bear in large and 
readable type the statement “Genuine Camel’s Hair,” and such labels 
so furnished by respondent Walter-Lewis & Co., Inc., were intended 
to be and were attached to the coats made by the respondent Form 
Maid Coat Company, Inc., from the cloth fabric purchased from 
respondent Walter-Lewis & Co., Inc. 

Par. 5. By the means and in the manner aforesaid, the respondents 
represent to retailers and to the purchasing public that the garments 
manufactured by the respondent Form Maid Coat Company, Inc., 
from fabrics purchased from the respondent Walter-Lewis & Co., 
Inc., and bearing labels furnished by the respondent Walter-Lewis & 
Co., Inc., were composed in whole, or in substantial part, from hair 
or wool obtained from camels. Garments made in whole, or in sub- 
stantial part, from camel’s hair or wool are generally believed by 
many retail dealers and members of the purchasing public to be 
more desirable than garments made from other materials, as they 
are light in weight, are warm, and possess other qualities which make 
them more desirable than other similar garments not made in whole, 
or in substantial part, from camel’s hair or wool, and there is a pref- 
erence on the part of the purchasing public for garments made 
wholly, or in substantial part, from camel’s hair or wool. 

Par. 6. The representations so made and used by the respondents 
are deceptive, exaggerated and untrue, in that the fabrics, and the 
garments made from the fabrics above referred to and labeled in the 
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manner above described, are not composed in whole, or in substantial 
part, of camel’s hair or wool but, in fact, contain only a negligible 
amount of camel’s hair or wool, ne the soriniitil constituent parts 
of the fabric from which said garnients are made consists of rayon, 
wool, and cotton warp. 

Par. 7. The aforesaid acts and practices of the respondents have 
the tendency and capacity to, and do, mislead and deceive dealers 
and a substantial portion of the purchasing public into the erroneous 
and mistaken belief that said coats so manufactured by the re- 
spondent Form Maid Coat Company, Inc., from the fabric purchased 
from, and bearing labels furnished by the respondent Walter-Lewis & 
Co., Inc., are made in whole, or in substantial part, from camel’s 
hair or wool; as a result of the erroneous and mistaken belief en- 
gendered by the acts and practices of respondents, as aforesaid, some 
dealers and members of the purchasing public purchased said gar- 
ments and thereby trade was unfairly diverted in said commerce to 
the respondents from their competitors who do not misrepresent the 
nature, character, or quality of the materials from which their gar- 
ments are made, and the aforesaid acts and practices of the respond- 
ents place in the hands of unscrupulous retail dealers a means 
whereby said retail dealers may commit a fraud upon members of the 
purchasing public by representing to the purchasing public that said 
garments are made in whole, or in substantial part, from camel’s 
hair or wool, to the substantial injury of competition in commerce 
between and among the various States of the United States, and to 
the injury of the public. 


CONCLUSION 


The above and foregoing acts, practices and representations of the 
respondents have been, and are, all to the prejudice of the public and 
respondents’ competitors, as aforesaid, and have been, and are, unfair 
methods of competition within the meaning and intent of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and on the answer of the 
respondent Form Maid Coat Company, nee filed November 8, 1937, 
admitting all of the material allegations of the complaint to ie true, 
and waiving hearing on the charges set forth in the complaint and 
ull other intervening procedure, and on the stipulation as to the 
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facts executed by the respondent Walter-Lewis & Co., Inc., duly ap- 
proved by the Commission, wherein it waives the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and ‘its conclusion that said 
respondents have violated the provisions of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondents Form Maid Coat Company, 
Inc., and Walter-Lewis & Co., Inc., their officers, representatives, 
agents and employees, in connection with the offering for sale, sale, 
and distribution in interstate commerce of coats and other gar- 
ments, or fabrics from which coats or other garments are to be 
made, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that the coats or the fabrics 
from which coats are made, or are to be made, contain camel’s hair 
or wool, unless such coats or the fabrics do, in fact, contain a substan- 
tial quantity of camel’s hair or wool, and unless, where such fabric 
is made from camel’s hair or wool and other materials, such other 
materials contained in said fabric are aptly and truthfully described 
in equally conspicuous words in connection and in conjunction with 
the word or words used in describing the camel’s hair or wool content 
of said fabric. 

2. Using labels, or furnishing the same for use by others, con- 
taining the words “Genuine Camel’s Hair,” or any word or words of 
similar import and meaning, to designate and describe coats or textile 
fabrics which are not composed wholly of the hair or wool of the 
camel. fs 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In ree MATTER OF 


C. W. BEGGS SONS & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC, 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 2687. Complaint, Jan. 18, 1936—Decision, Dec. 13, 1937 


Where a corporation engaged in sale of its “Marcelle” line of cosmetics, and 
in distribution thereof in commerce among the various States, through 
stores, department stores, and other media, in substantial competition, with 
those engaged in similar sale of preparations recommended or used for 
treatment or relief of allergy, hypersensitiveness, and kindred diseases or 
conditions, and also with those engaged in sale of cosmetics in commerce 
among the various States and in the District of Columbia; in extensively 
advertising its aforesaid assertedly nonallergic line of cosmetics in various 
periodicals in interstate circulation and through radio broadcast of inter- 
state transmission and reception, and through booklets and circulars— 

Represented that its said ‘“Non-Allergic” cosmetics and formulas therefor had 
been accepted or approved by the American Medical Association, or had 
passed rigorous requirements of that organization with regard to ingredi- 
ents, claims and purity, and that said association, after finding, on inves- 
tigation, said line “100% pure,” “passed an approval note on to every 
physician in the United States advising them” that said cosmetics were 
“pure in every sense of the word,” facts being that, while its said cosmetic 
advertisements were accepted for publication by the Journal American 
Medical Association, said association had no councils for accepting or 
approving cosmetics and had never accepted or approved any cosmetics 
from it or anyone else, nor had it declared its products 100% pure or sent 
approval notices to such effect, as above claimed; 

With capacity and tendency to mislead and deceive public into the erroneous 
and mistaken belief that its said products had in truth and in fact been 
accepted or approved by said association, and to induce purchasing public 
to buy its said products in preference to other cosmetics and other prepara- 
tions compounded and used for avoidance or relief of allergy and kindred 
diseases or conditions, and with effect of unfairly diverting trade to it, by 
reason of such deceptive and misleading representations, from competitors 
above named and cosmetic manufacturers, dealers, and distributors who do 
not misrepresent the character and quality of their respective products or 
the results to be obtained from the use thereof: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John W. Addison, Mr. Robert 8. Hall and Mr. John J. 
Keenan, trial examiners. 

Mr. T. H. Kennedy for the Commission. 

Matthews, Harmon, Karr & Springer, of Chicago, IIL, for 
respondent. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral ‘Trade Commission having reason to believe that C. W. Beggs 
Sons & Company, a corporation, has been or is using unfair methods 
of competition in commerce as “commerce” is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, the Commission hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrarH 1. Respondent, C. W. Beggs Sons & Co., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of Illinois, with its principal place of business at 
Chicago in said State. It is now and for more two years last past, 
has been engaged in the preparation and manufacture of cosmetics 
which it sells under the trade name “Marcella” and in the selling 
thereof between and among the various States of the United States 
and in the District of Columbia; and has caused and still causes such 
products when sold by it to be transported from its place of business 
in Lhnois, or other place within the United States, to purchasers 
(chiefly retailers) thereof, some located in the State of Illinois and 
others located in various other States of the United States and in the 
District of Columbia; and there has been for more two years last past 
and still is, a constant current of trade and commerce in cosmetics 
manufactured by respondent between respondent and respondent’s 
customers, between and among the various States of the United 
States and in the District of Columbia. In the course and conduct of 
its business, respondent is now and for more two years last past has 
been in constant competition with other corporations and with per- 
sons, firms, and partnerships engaged in the sale of cosmetics among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business described in para- 
graph 1 hereof, respondent for more than two years last past has, by 
means of catalogs, advertising matter, and by other means, represent- 
ed and still represents that the products manufactured and sold by it 
were and are submitted to and accepted by the American Medical 
Association before they were or are distributed to the purchasers 
thereof, and that before each preparation manufactured by said re- 
spondent is distributed to the purchasers thereof it must pass the 
rigorous requirements of the American Medical Association with re- 
gard to the ingredients of said product and the claims of respond- 
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ent for said product, and as to the purity of said product; and that 
the formulas for the compounding of said products were and are ac- 
cepted by the American Medical Association and that the formulas 
for the compounding and the claims of respondent with regard to 
said products are approved by the American Medical Association 
when in truth and in fact, such representations by respondents with 
reference to the submission to, the acceptance by, and the approval of 
said products by the American Medical Association have been and are 
untrue. There is a preference on the part of a substantial number of 
retailer dealers in cosmetics and on the part of a substantial part of 
the purchasing public for cosmetics represented to have been sub- 
mitted to, accepted or approved by the American Medical Associa- 
tion. The aforesaid representations by respondent that the products 
sold by it are submitted to, accepted or approved by the American 
Medical Association, have had and still have a capacity and tendency 
to mislead and deceive, and has misled and deceived and still misleads 
and deceives retailers and the purchasing public into the erroneous 
belief that the products of respondent have been and are submitted to, 
approved and accepted by the American Medical Association and 
causes them to purchase respondent’s products in such erroneous be- 
lief. The aforesaid representations by respondent have placed and 
still place in the hands of retailers of cosmetics, the means of mis- 
leading and deceiving the purchasing public. 

Par. 8. In the course and conduct of its business described herein- 
above, respondent for more than two years last past, has, by means 
of catalogs, advertising matter, display cards, and otherwise, repre- 
sented and still represents as follows: 

MARCHLLE 
NON-ALLERGIC 
COSMETICS 
Advertising 
ACCEPTED BY 
AMERICAN 
MEDICAL ASSOCIATION 


In said representation, the word “advertising” has been and is printed 
in comparatively small and inconspicuous type and the other words 
in large and conspicuous type, and said representation has the ten- 
dency and capacity to cause the readers thereof to believe that the 
products of the respondent have been and are accepted by the Amer- 
ican Medical Association, when in truth and in fact the products of 
the respondent have not been and are not now accepted by the Amer- 
ican Medical Association. There is a preference on the part of a sub- 
stantial number of retail dealers in cosmetics and on the part of a 
substantial part of the purchasing public for cosmetics represented to 
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have been accepted by the American Medical Association. The afore- 
said representation by respondent that the products sold by it are 
accepted by the American Medical Association has had, and still has 
a capacity and tendency to mislead and deceive, and has misled and 
deceived, and still misleads and deceives retailers and the purchasing 
public into the erroneous belief that the products of respondent have 
been accepted by the American Medical Association, and to purchase 
respondent’s products in such erroneous belief. The aforesaid repre- 
sentations by respondent has placed and still places in the hands of 
retailers of cosmetics, the means of misleading and deceiving the pur- 
chasing public. 

Par. 4. There are among the competitors of respondent hereinabove 
mentioned, manufacturers of cosmetics who truthfully represent the 
acceptance and approval of their said products. There are also 
among such competitors, manufacturers who do not submit or request 
the acceptance or approval of their products by the American Medi- 
cal Association, who do not represent that such products have 
been submitted to, accepted or approved by the American Medical 
Association. 

By the representations made by the respondent as set out herein- 
above, trade has been and still is diverted to the respondent from 
such competitors. Thereby substantial injury has been done and 
still is being done by respondent to substantial competition in inter- 
state commerce. 

Par. 5. The above acts and things done by respondent are all to the 
injury and prejudice of the public and competitors of respondent in 
interstate commerce within the intent and meaning of Section 5 of an 
Act. of Congress, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Fruxprnes as to THE Facrs, anp Orprr 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on the 18th day of January 1936, issued 
and on January 22, 1936, served its complaint in this proceeding upon 
the respondent, C. W. Beggs Sons & Company, charging said 
respondent with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of the respondent’s answer thereto, 
testimony and other evidence in support of the allegations of said 
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complaint were introduced by Thomas H. Kennedy, attorney for the 
Commission, before John W. Addison, Robert S. Hall, and John J. 
Keenan, examiners of the Commission theretofore duly designated 
by it, and in opposition to the allegations of the complaint by 
Clement: F. Springer and Joseph R. Harmon, attorneys for the 
respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceedings regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony and 
other evidence, and briefs in support of the complaint and in 
opposition thereto (no oral argument having been requested) and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapPH 1. The respondent, C. W. Beggs Sons & Company, is a 
corporation, organized and existing under and by virtue of the laws 
of the State of Illinois, with its principal office and place of business 
located at 1741 N. Western Avenue, in the city of Chicago, within the 
State of Illinois. Said respondent is now, and has been since 1923, 
engaged in the sale of cosmetics, including face powders, creams, 
lotions, lipsticks and rouges of various kinds, under the trade names 
or designations “Marcelle Laboratories” or “Marcelle,” and in the 
distribution thereof in commerce between and among the various 
States of the United States. It causes said cosmetic products, when 
sold by it, to be transported from its aforesaid place of business in 
Illinois to purchasers thereof located in various States of the United 
States other than the State of Illinois. There is now, and has been 
for more than three years last past, a course of trade and commerce 
by respondent in said cosmetic products between and among the 
various States of the United States. In the course and conduct of 
its said business, respondent is now, and since 1923 has been, in sub- 
stantial competition with sundry other corporations, and with part- 
nerships, firms, and individuals engaged in the sale and distribution 
of other preparations recommended or -used for the treatment or 
relief of allergy, hypersensitiveness and kindred diseases or con- 
ditions, in commerce between and among the various States of the 
United States, and in substantial competition with persons, firms and 
partnerships engaged in the sale of cosmetics in commerce among the 
various States of the United States and in the District of Columbia. 
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Par. 2. The cosmetic preparations sold and distributed under the 
trade name “Marcelle” are sold and distributed by said respondent 
through drug stores, department stores, and other media of dis- 
tribution located in the various States of the United States. 

Par. 3. The respondent, in the course and conduct of its said busi- 
ness, has been and now is engaged in extensive advertising as a means 
of furthering and aiding in the interstate sale and distribution of 
said “Marcelle” cosmetic preparations, and as media of such adver- 
tising it has been and now is using various magazines of interstate 
circulation and broadcasts over radio stations having interstate 
transmission and reception. Said respondent also issues and dis- 
tributes booklets and circulars describing the said “Marcelle” cos- 
metic preparations. 

Par. 4. The respondent, in its said advertisements of “Marcelle” 
cosmetic preparations sold and distributed by it, has made various 
statements regarding the merits and qualities of said preparations 
in the treatment or relief of hypersensitiveness, allergy and kindred 
diseases or conditions. Among the statements which said respondent 
has used in its sales devices, advertisements In magazines and over 
the radio, and in its booklets and circulars, are the following: 


MARCELLE COSMETICS 
NON-ALLERGIC 
Accepted by 
The American Medical 
Association 

a Medical Women’s National 
Association 
Good Housekeeping Bureau 
U. S. P. Pure Ingredients 
MARCELLE COSMETICS 
NON-ALLERGIGC 
Formulas Accepted By 
The American Medical 
Association 
Wndorsed by 
Medical Women’s National 
Association 
Good Housekeeping Bureau 
U. S. P. Pure Ingredients 


MARCELLE NON-ALLERGIC COSMETICS comply with the ethical de- 
mands of the American Medical Association with regard to formulas, claims 
and purity. 

WH SUBMIT MARCELLE NON-ALLERGIC formulas to the American 
Medical Association. Before each preparation is distributed it must pass the 
rigorous requirements of that organization with regard to ingredients, claims 
and purity. We do this in order to meet conscientiously the standards of the 
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medical profession. Materials worth many thousands of dollars have been 
discarded because they did not in the strictest sense meet every non-allergic 
requirement. 

This is the Face Powder recommended by physicians because of its purity 
and high quality. It has been tested and approved by the Good Housekeep- 
ing Bureau; formulas and claims are approved by the American Medical 
Association and endorsed by the Medical Women’s National Association. 

Marcelle Cosmetics, approved by the American Medical Association as being 
100% pure, endorsed by the Medical Women’s National Association on the 
same score and because they are beneficial. 

Marcelle Cosmetics will pass the test of your own physician. They have 
been approved by the American Medical Association and endorsed by the 
Medical Women’s National Association. 

When the American Medical Association investigated the field of cosmetics 
they found Marcelle Cosmetics were 100% pure, and they passed an approval 
note on to every physician in the United States advising them that Marcelle 
Cosmetics are pure in every sense of the word. 

Par. 5. The respondent, in the course and conduct of its business, 
has, by the means aforesaid, and in catalogs and other advertising 
matter, represented that: 

1. The cosmetic preparations sold and distributed by it under 
the name “Marcelle” were and are submitted to and accepted and 
approved by the American Medical Association before they are dis- 
tributed and sold to the purchasers thereof ; 

2. Before each of respondent’s preparations sold under the name 
“Marcelle” is distributed and sold to the purchasers thereof they 
must pass the rigorous requirements of the American Medical Asso- 
ciation with regard to the ingredients and purity of said product 
and with regard to respondent’s claims for said product; 

3. The formulas for the compounding of said products were and 
are accepted by the American Medical Association, and that the 
formulas for the compounding and the.claims of respondent with 
regard to said products are approved by the American Medical 
Association. 

Par. 6. So-called non-allergic cosmetics are only relatively non- 
allergic, depending upon the reaction of each individual user. Orris 
root, rice starch, and other ingredients generally used in the com- 
pounding of cosmetics frequently react against certain individual 
users, and the omission of such ingredients from so-called non-allergic 
cosmetics frequently averts allergic reactions in hypersensitive in- 
dividual users. Usually it is necessary for each individual to sub- 
mit to so-called medical “patch tests” to determine the identity of the 
allergic agent involved in his own case and the allergic agent can be 
other than the above-named products. Respondent’s products do not 
contain orris root, rice starch or other ingredients, which frequently 
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react against individual users, but the exclusion of such ingredients 
does not insure respondent’s products against being allergic to other 
individual users. 

Par. 7. Respondent’s cosmetics have never been “accepted” or 
“approved” by the American Medical Association, nor has that Asso- 
ciation declared respondent’s products 100% pure or sent approval 
notices to like effect to all physicians throughout the country. Re- 
spondent’s cosmetic advertisements are accepted only for publica- 
tion by the Journal American Medical Association. “Acceptance” 
by the American Medical Association is different from acceptance 
for advertising by the Journal American Medical Association. The 
American Medical Association has no councils for “accepting” or 
“approving” cosmetics and, therefore, has never “accepted” nor “ap- 
proved” any cosmetics from respondent or anyone else. Proper offi- 
cials of the American Medical Association have denied that such Asso- 
ciation has prescribed or promulgated requirements with regard to 
ingredients, claims, and purity of cosmetics, whether for the treat- 
ment or relief of allergy, or for general use. 

Par. 8. The advertisements and representations made to the pur- 
chasing public by the respondent, as hereinbefore set out in para- 
graph 4, are misleading. Such representations have had the capacity 
and tendency to mislead and deceive the public into the errone- 
ous and mistaken belief that respondent’s products have, in truth 
and in fact, been “accepted” or “approved” by the American Medi- 
eal Association, and to induce such purchasing public to purchase re- 
spondent’s products in preference to other cosmetics and other prepa- 
rations compounded and used for the avoidance or relief of allergy 
and kindred diseases or conditions. The result of such deceptive and 
misleading representations on the part of said respondent is to un- 
fairly divert trade to said respondent from such competitors above 
named and cosmetic manufacturers, dealers and distributors who do 
not misrepresent the character and quality of their respective prod- 
ucts or the results to be obtained from the use thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent, C. W. Beggs 
Sons & Company, are to the prejudice of the public and of competi- 
tors of the respondent and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before John W. 
Addison, Robert S. Hall and John J. Keenan, examiners of the Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint and in opposition thereto and briefs filed 
herein, no oral arguments having been heard, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent, C. W. Beggs Sons & Company, has violated the pro- 
visions of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, That the respondent, C. W. Beggs Sons & Company, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of the cosmetic prepara- 
tions now known as and sold under the name of “Marcelle,” or any 
preparations, under whatever name sold, composed of the same or 
similar ingredients and possessing similar properties, in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from representing in any manner that— 

Said preparations, including the formulas therefor, have been 
“accepted” or “approved” by, or have passed rigorous requirements 
as to purity of ingredients and therapeutic claims established by, the 
American Medical Association. 

It is further ordered, That the respondent, C. W. Beggs Sons & 
Company, shall within 60 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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COMPLAINT, FINDINGS, AND ORDHR IN REGARD TO THE ALLHGED VIOLATION OF 
SEC..5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 2690. Complaint, Jan. 24, 1936—-Decision, Dec. 13, 1937 


Where a corporation engaged as distributor of its “Drury Lane Hnglish 
Lavender” line of cosmetics and toilet preparations, including soaps, per- 
fumes, toilet water, face powder, rouge, lipstick, and other similar products, 
ordinarily compounded or manufactured and packed and labeled for it by 
the manufacturers thereof and sold and distributed by it to drug stores 
and other retail outlets, principally, at points in the various States and 
in the District of Columbia, in competition with those engaged in manu- 
facture, distribution, and sale, or in distribution and sale, of similar toilet 
preparations and cosmétics in commerce among the various States and in 
the District .of Columbia— 

Caused products thus dealt in and sold by it to be packed, wrapped, assembled, 
and labeled by the respective manufacturers with packages and, labels con- 
ceived, designed, printed, and prepared and furnished by it to said com- 
pounders or manufacturers, and bearing legend, as attached by them, 
“Drury Lane Hnglish Lavender,” along with name of individual prepara- 
tion, and “Distributed by Worthall, Ltd., London, Montreal and New York,” 
and also, at bottom of the various containers and entirely detached from 
aforesaid labels, small and inconspicuous and readily removable paper 
stickers containing words “Made in U. 8. A.,” facts being products in ques- 
tion were made for it at domestic plants of aforesaid domestic manufac- 
turers and were not compounded or made in England, and contained no 
English materials or ingredients, and were not in any sense products of 
Pnglish manufacture or Hnglish in origin, and it had no branch or office 
in London, England, or Montreal, Canada ; 

With effect of misleading and deceiving members of the purchasing public into 
the mistaken and erroneous belief that said toilet preparations, distributed 
as aforesaid under name ‘“‘Drury Lane English Lavender,” were genuine 
English products prepared and compounded in England of English ingredi- 
ents by an English concern, and subsequently imported from Hngland into 
the United States, as preferred by substantial portion of purchasing public 
to Similar domestic toilet preparations, and as implied from such terms as 
“Wnglish,” “Made in England,” ete., and of inducing members of purchasing 
public, acting in such mistaken and erroneous beliefs thus engendered, to 
buy its said toilet preparations, and thereby unfairly divert trade to it 
from its competitors who do not misrepresent the materials and place of 
origin of their respective products, or the ingredients thereof, and from 
competitors who actually sell and distribute toilet preparations of English 
origin and manufacture and truthfully represent the same: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. John W. Bennett, trial examiner. 
Mr. Allen C. Phelps for the Commission. 
Boyd & Holbrook, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Worthall, 
Ltd., a corporation hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to the said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that re- 
spect as follows: 

Paracrapy 1. Worthall, Ltd., is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York, with its office and principal place of business at 160 Fifth 
Avenue, in the city of New York, N. Y. The officers of said respond- 
ent, Worthall, Ltd., are: H. A. Woods, president; Philip F. Cohen, 
executive vice president; C. C. Payne, first vice president; EK. R. Al- 
bright, second vice president; Max Rosenwald, secretary and 
treasurer, and Joseph Rosenwald, assistant secretary and treasurer. 
The directors of said respondent corperation are: H. A. Woods, 
Philip F. Cohen, C. C. Payne, E. R. Albright, and Max Rosenwald. 

Par. 2. Respondent, Worthall, Ltd., since prior to September 1934, 
has been and now is engaged in the business of causing to be com- 
pounded and manufactured, of offering for sale, selling and distribut- 
ing a line of toilet preparations and cosmetics, including soaps, per- 
fumes, toilet water, face powder, rouge, lipstick, and other similar 
products, to purchasers in the various States of the United States. 
Said respondent ordinarily causes said products to be compounded or 
manufactured, packed and labeled in the State of New York, and sells 
and distributes the same to various retail outlets, principally drug 
stores, located in the different States of the United States, including 
the District of Columbia, said products being in turn sold by said 
retail outlets to the public. In the course and conduct of its said 
business, said respondent causes its said products to be transported 
from the State of New York through and into other States of the 
United States, including the District of Columbia, and in the con- 
duct of said business said respondent was and is in competition with 
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other individuals, firms, partnerships, and corporations likewise en- 
gaged in the manufacture and compounding, sale and distribution in 
interstate commerce of similar products. 

Par. 3. During the time above mentioned, respondent Worthall, 
Ltd., in the course and conduct of its said business, caused and now 
causes to be manufactured, compounded, wrapped, packed, offered for 
sale, and sold and distributed a line of toilet preparations which were 
and now are so sold and distributed in interstate commerce under the 
trade name or brand of “Drury Lane English Lavender.” The labels 
attached to the containers and packages in which said toilet prepara- 
tions were and are packed, sold, and distributed were and are con- 
ceived, designed, printed, and prepared by said respondent and fur- 
nished by respondent to the manufacturer or compounder of said 
products, who attaches said labels to the packages and containers of 
said products at the request of the respondent. 

Par. 4. For a long period of time the terms “English,” “Made in 
England,” “Imported from England,” and similar terms, when used 
in connection with toilet preparations such as perfumes, soaps, toilet 
water, face powder, rouge, and similar articles have had and still do 
have a definite significance in the minds of wholesalers and retailers 
and the ultimate purchasing public, to wit: Such toilet preparations 
and products have for some years been compounded, blended, and 
manufactured in England, by English companies, of English mate- 
rials, and imported into the United States, and which products so 
compounded and imported have been appropriately labeled and 
branded for sale and distribution in various States of the United 
States. 

Such terms as the above, when applied to toilet preparations not 
made of English materials or manufactured by an English com- 
pany, or imported from England, are false and misleading, and a sub- 
stantial portion of the purchasing public prefers to buy genuine 
English toilet preparations produced as aforesaid, rather than imita- 
tions thereof which are not of English origin or manufacture. 

Par. 5. In the course and conduct of its said business as aforesaid, 
respondent has caused and does cause its products so manufactured, 
sold and distributed in interstate commerce to be labeled and 
branded with the words, “Drury Lane,” “English Lavender,” “Dis- 
tributed by Worthall, Ltd., London, Montreal, New York,” when, in 
truth and in fact, the said Worthall, Ltd., is not a limited corporation, 
nor is it an English company, nor does it have, nor has it had, any 
branch or office in London or Montreal which has any connection with 
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the manufacture, compounding, labeling, or packaging of said prod- 
ucts, nor are or have been any of said products so sold and dis- 
tributed in interstate commerce manufactured or compounded in 
London, or in England, nor are or have been the same imported from 
England or made from English material or ingredients. On the 
contrary, Worthall, Ltd., is a New York corporation; all of said 
products have been and are manufactured and compounded in the 
United States, principally of materials produced in this country, and 
the same were not and are not in any sense products of English 
manufacture, or English in origin. 

Par. 6. The representations so made and being made by respond- 
ent, as above set forth, and the use of the word “Limited,” or the 
abbreviation “Ltd.,” instead of “Incorporated” or “Inc.” by said cor- 
poration, in combination with the words “London Montreal New 
York” and the trade name “Drury Lane” together with the words 
“English Lavender” are calculated and intended to, and do, have the 
capacity and tendency to, and did and do mislead and deceive dealers 
and the purchasing public into the belief that the toilet preparations 
so caused to be manufactured and compounded, and so sold and dis- 
tributed by respondent, are genuine English products, and that 
respondent is an English corporation with manufacturing branches 
or offices in London and Montreal, and that said products are pre- 
pared and compounded in England and are of English origin and 
imported from England into the United States, when such is not the 
fact. Said representations have the capacity and tendency to, and 
did and do induce dealers and the purchasing public, acting on such 
beliefs, to purchase the said imitation toilet preparations, thereby 
diverting trade to respondent from its competitors who do not, by 
their corporate trade names or by false and misleading labels and 
advertising, or in any other manner, misrepresent the nature and 
character of their products, and from competitors who actually do 
sell and distribute toilet preparations of English origin and manu- 
facture, and thereby, respondent does substantial injury to competi- 
tors and to the purchasing public, in interstate commerce. 

Par. 7. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 24, 1936, issued and served its 
complaint in this proceeding upon respondent Worthall, Ltd., a cor- 
poration, charging it with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Allen C. Phelps, attorney of 
the Commission, before John W. Bennett, an examiner of the Com- 
mission theretofore duly designated by it, and in opposition to the 
allegations of the complaint by Boyd and Holbrook, attorneys for 
respondent, and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answers thereto, testimony and other evidence, 
and brief in support of the complaint (no brief having been filed by 
respondent and no oral argument having been applied for), and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paragrapy 1. Respondent, Worthall, Ltd., is a corporation, organ- 
ized in 1932 and existing and doing business under and by virtue of 
the laws of the State of New York with its office and principal place 
of business at 160 Fifth Avenue, in the city of New York, State of 
New York. Since prior to September 1934, respondent, Worthall, 
Ltd., has been engaged in business as a distributor of cosmetics and 
toilet preparations, including soaps, perfumes, toilet water, face 
powder, rouge, lipstick, and other similar products, all of which are 
distributed under the name “Drury Lane English Lavender.” 
Worthall, Ltd. ordinarily causes said toilet preparations and cos- 
metics to be compounded or manufactured, and packed and labeled 
by the manufacturer thereof. Respondent’s soap sold under the 
name “Drury Lane English Lavender” is manufactured by Light- 
foot Schultz Company and the other preparations above named are 
manufactured by B. H. Krueger, Inc., both of which manufacturers 
have their plants located in the State of New York. Respondent 
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sells and distributes said toilet preparations and cosmetics to its 
customers, principally drug stores and other retail outlets, which are 
located at points in the various States of the United States and in 
the District of Columbia. Said products are in turn sold by said 
retail outlets to individual members of the purchasing public. In 
the course and conduct of its business, said respondent causes said 
toilet preparations and cosmetics, when sold, to be transported from 
the State of New York, where said products are compounded, manu- 
factured, and labeled, to the purchasers thereof located in various 
States of the United States other than the State of New York and 
in the District of Columbia. 

in the course and conduct of its business, respondent was, and is, 
in competition with other corporations and with individuals, firms, 
and partnerships likewise engaged in the manufacture, distribution, 
and sale, or in the distribution and sale, of similar toilet prepara- 
tions and cosmetics, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. Since September 1934, the respondent, Worthall, Ltd., in 
the course and conduct of its business, has caused Lightfoot Schultz 
Company and B. H. Krueger, Inc. to compound or manufacture, and 
to label, pack, wrap, and assemble said toilet preparations which are 
sold and distributed by respondent, in commerce as herein described, 
and which are designated and described with the name “Drury Lane 
English Lavender.” The labels attached to the containers and pack- 
ages in which said toilet preparations are packed for distribution 
and sale were conceived, designed, printed and prepared by said 
Worthall, Ltd. and by it furnished to the compounders or manu- 
facturers of said products which attached said labels to the packages 
and containers thereof at the direction of the respondent. 

Par. 3. The labels and packages furnished to the manufacturers by 
the respondent and used by them in preparing said toilet prepara- 
tions and cosmetics for distribution and sale by the respondent herein 
bear statements such as the following: “Drury Lane English Laven- 
der,” together with the name of the individual preparation such as 
toilet water, astringent lotion, and the words “Distributed by Worth- 
all, Ltd., London, Montreal, and New York.” On the bottom of the 
containers of the various toilet preparations, herein referred to, 
sometime appear small paper stickers containing the words “Made 
in U. S. A.” These stickers are inconspicuously placed on the bot- 
tom of the container and are not in close conjunction to, or equal 
prominence with, the other phraseology hereinabove set out, and are 
not readily discernible. Said stickers bear no relation whatever to 
the principal labels appearing on said products and may be readily 
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removed from the containers of said products by retail dealers or 
others without in any way affecting the appearance of the labels, 
or the salability of the products. 

For a long period of time, the terms “English,” “Made in England,” 
“Imported from England,” and similar terms suggesting English 
origin, when used in connection with toilet preparations such as per- 
fumes, soaps, toilet water, face powder, rouge and similar articles, 
have had, and still do have, a definite significance in the minds of 
retail dealers in, and ultimate purchasers of, said products; and the 
use of such terms signify to them that the toilet preparations and 
other products so branded and labeled have been actually com- 
pounded or manufactured in England and have been compounded, 
blended or manufactured from English materials by English com- 
panies and subsequently imported into the United States for sale 
and distribution. A substantial portion of the purchasing public 
prefers to buy such genuine English toilet preparations produced as 
aforesaid rather than similar toilet preparations which are of domes- 
tic origin and are not of English origin or manufacture. 

Par. 4. In truth and in fact, Worthall, Ltd. is a New York cor- 
poration and is not an English concern. It has never maintained 
any branch or offices in London, England or Montreal, Canada. 
None of said toilet preparations or similar products are compounded 
or manufactured in England and none of said products are made * 
from English materials or ingredients. All of said toilet prepara- 
tions are compounded and manufactured in the United States, prin- 
cipally from materials produced in this country. Said toilet prepara- 
tions are not in any sense products of English manufacture and are 
not English in origin. 

Par. 5. The use of such terms as “English,” and “Drury Lane 
English Lavender,” particularly when accompanied with the repre- 
sentation that the distributor of said preparations maintains offices 
and places of business in Montreal and London, serves as represen- 
tations to the purchasing public that said toilet preparations were 
made of English materials and ingredients and were manufactured 
by an English company in England and subsequently imported into 
the United States. 

Par. 6. The aforesaid misrepresentations made by the respond- 
ent through the use of the term “Drury Lane English Lavender,” as 
descriptive of, or as a designation for, its toilet preparations, and 
through the use of the words “London” and “Montreal,” were calcu- 
lated and intended to have, and do have, the capacity and tendency 
to, and do, mislead and deceive members of the purchasing public 
into the mistaken and erroneous belief that said toilet preparations 
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distributed by the respondent under the name “Drury Lane English 
Lavender” are genuine English products prepared and compounded 
in England of English ingredients by an English concern, and sub- 
sequently imported from England into the United States. The re- 
spondent’s aforesaid representations also have the capacity and tend- 
ency to, and do, induce members of the purchasing public, acting in 
said mistaken and erroneous beliefs induced as aforesaid, to purchase 
respondent’s said toilet preparations thereby unfairly diverting traae 
to the respondent from its competitors who do not misrepresent the 
materials and place of origin of their respective products, or the in- 
gredients thereof, and also from competitors who actually sell and 
distribute toilet preparations of English origin and manufacture and 
who truthfully represent said preparations. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Worthall, Ltd., 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ent, testimony and other evidence taken before John W. Bennett, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, and brief on behalf of the Commission filed herein, and the 
Commission having made its findings as to the facts and its conclusion 
that respondent Worthall, Ltd., a corporation, has violated the pro- 
visions of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, That the respondent Worthall, Ltd., a corporation, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution, in interstate commerce or 
in the District of Columbia, of toilet preparations and cosmetics 
compounded and manufactured in the United States, including per- 
fumes, soaps, toilet water, face powder, and similar articles, do forth- 
with cease and desist from: 

1. Representing, through the use of the term “Drury Lane English 
Lavender,” or any other term or words as a designation or brand name 
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for its various toilet preparations and cosmetics, or through any 
other means or device, or in any other manner, that said products 
are of English manufacture or origin, or are imported from England; 

2. Representing that said products contain ingredients of English 
origin when such is not the fact; 

3. Representing, through the use of the words “Montreal” and 
“London,” or through the use of any other name of a foreign city or 
country, that it maintains branches and places of business in England, 
Canada, or any other foreign country. 

It is further ordered, That the respondent, Worthall, Ltd., a cor- 
poration, shall within 60 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with this order. 
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In rue MATTER OF 


ENGLANDER SPRING BED COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 


SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2602. Complaint, Oct. 30, 1935—Decision, Dec. 14, 1937 


Where a corporation engaged in manufacture, sale, and distribution of bed 


(a) 


(d) 


(c) 


mattresses to purchasers in other States and in the District of Columbia, 
in substantial competition with those similarly engaged, including those 
who do not misrepresent the regular and customary retail price of their 
respective products and do not use the below set forth methods in sale 
and distribution thereof in commerce; in pursuance of so-called “sales 
stimulator plan” adopted by it— 

Furnished retailers, for their use in running advertisements in local news- 
papers, mats bearing such statements as “Englander’s Famous Regular 
$39.50 PROPEREST Mattresses 14 off sale! $19.75. We are able to buy 
these nationally advertised $39.50 damask covered mattresses and bed 
springs at a drastic price concession,” with, in some cases, figure $29.75 
as supposed regular price, and urged use of such advertisements upon 
retailers in connection with offer for sale of its said products; 

Attached to mattresses, to which reference was made as aforesaid, label 
bearing such words as “Finest Quality Since 1895. PROPEREST reg. 
U.S. Pat. Off. $39.50, manufactured by ENGLANDER SPRING BED CO., 
INC. New York, Brooklyn,” or figure $29.75 in those cases in which such 
figure had been made use of in aforesaid mats; and 

Supplied to retailers, in further connection with its aforesaid “sales stimu- 
lator plan” and for use in their showrooms in connection with offer and 
sale of its aforesaid mattresses, variously labeled as above set forth, 
embossed advertising cards displaying illustrations of its said products, 
together with dealer’s name, and statement in regard to regular price, as 
aforesaid, of such mattresses, and including, as typical, some such state- 
ment as “Never before sold for Less than $39.50. $22.50 All Sizes” and 
“Nationally advertised at $29.75 NOW $19.75”; 


Notwithstanding fact aforesaid supposed retail prices of $39.50 or $29.75, as 


above displayed in advertisements and on labels and in display advertis- 
ing cards, were not the regular and customary retail prices of the mat- 
tresses thus advertised, labeled and mentioned, nor those at which it was 
contemplated by it that said merchandise would be sold, but were greatly 
in excess of retail price at which sale by retailers involved was contem- 
plated and intended by it, such retail price was wholly fictitious, mat- 
tresses thus advertised and labeled were greatly inferior in quality and 
workmanship to those which regularly and customarily retail for $39.50 
and $29.75, and regular and customary retail price at which products in 
question were offered and sold was $22.50 or $19.75, depending upon 
quality of particular mattress; 


With result that prospective purchasers were led to believe that mattresses thus 


advertised and branded were products of kind and quality that regularly 
and customarily sell at retail for prices indicated, and that, when offered 
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and sold at their aforesaid regular prices or other sum substantially less 
than price indicated by such fictitious price markings, contrary to the fact, 
they were securing a bargain, in that products in question were made to sell 
for a sum greatly in excess of that at which they were offered and sold, and 
with effect of misleading and deceiving substantial portion of purchasing 
public as to value, grade, quality, and price of aforesaid mattresses and caus- 
ing them erroneously to believe that regular and customary retail prices 
thereof were greatly in excess of those at which said mattresses were regu- 
larly and customarily offered and sold, and, as a consequence of such errone- 
ous belief, of causing substantial portion of such public to buy its said 
mattresses, and of thereby unfairly diverting trade in commerce involved 
to it from its competitors who do not misrepresent the value, grade, quality, 
and price of their products; to their substantial injury and to that of the 
public: 
Held, That such acts and practices were to the prejudice of the public and com- 

petitors and constituted unfair methods of competition. 

Before Mr. John L. Hornor, trial examiner. 

Mr. Alden S. Bradley for the Commission. 

Lewis, Marks & Kanter, of Brooklyn, N. Y., for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its power and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Englander 
Spring Bed Company, Inc., hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent, Englander Spring Bed Company, Inc., 
is a corporation existing under and by virtue of the laws of the State 
of New York, but having its principal office and place of business at 
3961 Lowe Avenue, Chicago, Ill., and has been and now is engaged in 
the manufacture of bed mattresses and the sale and distribution there- 
of; and in the course and conduct of its said business, has sold and 
distributed such bed mattresses and caused the same to be transported 
from the various places of business of the respondent, to wit: Chi- 
cago, Ill., Boston, Mass., and Brooklyn, N. Y.—to purchasers of such 
bed mattresses located in the various States of the United States 
other than the State or States of of origin of such shipments and in 
the District of Columbia and has maintained a constant current of 
trade and commerce between and among the various States of the 
United States and in the District of Columbia, 
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Par. 2. During the course and conduct of its business the respond- 
ent, in soliciting the sale of and in selling its products in interstate 
commerce, has suggested and urged upon its retailer-customers the 
adoption of what is called a “sales stimulator” plan which consists 
and consisted essentially of statements and representations in adver- 
tisements that such retailers were offering the products of said 
respondent at greatly reduced prices; and said respondent has written 
and does write, in connection with the sales and distribution of its 
products in interstate commerce, letters in which the following state- 
ments and representations are used : 

I am not offering you an untried scheme, bit a definite, approved, worked-out 
plan that is selling thousands of mattresses for many of the country’s leading 
dealers. I am confident that it will do for you what it is doing for others and 
that you will find it just the productive, yet dignified, sales stimulator you 
need under present conditions. 

Accompanying such letter and similar letters the respondent has 
offered to supply and has in fact supplied and now does supply its 
retailer-customers with embossed advertising cards upon which ap- 
pear illustrated advertisements of its products, together with the 
dealer’s name and a statement, or statements substantially as follows: 

Never before sold for 
Less than $39.50 


$22.50 
All sizes 


and the further statement or a statement similar thereto: 


Nationally advertised 
at $29.75 NOW 
$19.75 
A further custom and practice of the respondent is to manufacture, 
sell, and distribute in interstate commerce bed mattresses to which 
is attached labels bearing the following words or words similar 
thereto: 


Finest Quality Since 1895 
ENGLANDER 
Properest 
Reg. U. S. Pat. Off. 


PRODUCTS 
INNER SPRING $29.75 MATTRESS 
New York—Brooklyn—Boston— 
Chicago 


or 
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Finest Quality Since 1895 
PRINCETONIAN 
Reg. U. S. Pat. Off. 
INNER SPRING MATTRESS 

Price $39.50 


ENGLANDER SPRING BED CO. 
New York, Brooklyn, Boston, Chicago 


Par. 3. The products of the respondent, the retail selling price of 
which is stated to be variously $29.75 and $39.50, are in truth and in 
fact offered and intended to be offered to the purchasing public by 
the retailers thereof at $19.75 and $22.50 respectively. 

Respondent has initiated and encouraged such so-called “cut” retail 
selling price among its retail customers by advising them substan- 
tially as follows: 

The mattress carried a $39.50 resale price. You can feature it at any price 
you see fit from $19.75 up. 

Par. 4. In truth and in fact the mattresses so advertised are 
greatly inferior in quality and workmanship to those mattresses 
generally available on the market at the price of $39.50 and such 
mattresses of the respondent are manufactured at an average cost of 
$8.53 each and are offered by the respondent to retailers for $14.00 
each. The mattresses so manufactured are actually made with the 
intention and the purpose of being sold at varying prices from $19.75 
up and are made in such a manner and of such material as to warrant 
the offering of the same at such prices to the consuming or pur- 
chasing public. 

Par. 5. The labels as above set forth remain displayed upon the 
mattresses as affixed thereto by the respondent. throughout the 
channels of trade and distribution to the consuming public and are 
used pursuant to an intention and purpose on the part of the 
respondent to mislead and deceive the purchasing and consuming 
public as to the true value of the same or as to the regular, usual, or 
customary retail selling price of such mattresses. 

Par. 6. There are among the competitors of the respondent in 
interstate commerce various individuals, partnerships, firms, and cor- 
porations engaged in the manufacture, sale, and distribution of bed 
mattresses and who do not, by the affixation of labels or the cir- 
cularization of letters as hereinabove set forth represent their said 
products to be of a value in excess of the actual value thereof, and 
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competitors who do not suggest to their retailer-customers fictitious 
and grossly marked-up prices for the purpose of deceiving the pur- 
chasing public as to the real value of said mattresses. 

Par. 7. Respondent’s practice of affixing such false, fictitious, and 
inflated price marks to be labeled upon said mattresses has a capacity 
to mislead and deceive and has misled and deceived the purchasing 
and consuming public as to the value, grade, quality, and price of 
such mattresses and has the capacity and tendency to aid, enable, or 
cause dealers to sell such mattresses to the consuming public at prices 
purporting to constitute a substantial reduction in such dealers’ 
prices, which reductions are in fact false and fictitious. 

Par. 8. Such practices have the further capacity to and do mislead 
and deceive members of the purchasing or consuming public into the 
erroneous belief that the prices at which said products are offered 
for sale to the consuming or purchasing public are in fact prices 
reduced from those set forth as the original price of such mer- 
chandise and that such purported reduction is a genuine, bona fide 
reduction in price by which purchasers have saved sums of money 
equivalent to the amount of such reduction and further that the 
higher price mark as contained in the labels so affixed to the mat- 
tresses represent the current, regular, or retail prices for mattresses 
of the particular grade and qualities offered for sale and that such 
mattresses so offered are higher priced mattresses being offered for 
‘sale or sold at actually greatly reduced or lowered prices. 

Par. 9. The use by respondent of such false, fictitious, and inflated 
price marks is unfair and tends to and does prejudice and injure the 
public, unfairly divert trade from, and otherwise prejudice and 
injure, respondent’s competitors, and to that extent constitutes a 
substantial diversion of trade and a loss to substantial competition in 
interstate commerce and constitutes unfair methods of competition 
in commerce in violation of Section 5 of the Act of Congress en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on October 30, 1935, issued, and on 
November 6, 1935, served its complaint in this proceeding upon the 
respondent Englander Spring Bed Co., Inc., a corporation, charging 
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it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondent’s answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Alden S. Bradley, attorney for the Commission, 
before John L. Hornor, an examiner of the Commission, theretofore 
duly designated by it, no testimony or other evidence in opposition 
to the allegations of the complaint having been introduced by the 
respondent, that said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other: 
evidence, briefs in support of the complaint and in opposition thereto,, 
and the oral arguments of counsel for the Commission and L. B. 
Kanter, counsel for the respondent; and the Commission having duly 
considered the same, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParagraryH 1. The respondent Englander Spring Bed Co., Inc., is a 
corporation, organized and existing under and by virtue of the 
laws of the State of New York, and has its principal office and place 
of business at Stewart and Johnson Avenues, in the city of Brooklyn, 
State of New York. The respondent is engaged in the manufacture, 
sale, and distribution of bed mattresses. It causes said mattresses, 
when sold, to be shipped from its place of business in the State of 
New York to the purchasers thereof located in various States of the 
United States, other than the State of New York, and in the District 
of Columbia, and it has for several years last past maintained a con- 
stant current of trade and commerce between and among the various 
States of the United States and in the District of Columbia. 

Respondent is in substantial competition in said commerce with 
other corporations, and with firms, partnerships and individuals who 
are engaged in the manufacture and in the sale and distribution of 
bed mattresses in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. Respondent in offering for sale and selling its said mat- 
tresses to retailers for resale to the ultimate users thereof, has adopted 
what it describes as a “sales stimulator plan.” Under this so-called 
“sales stimulator plan” the respondent furnishes retailers with mats 
for use in running advertisements in local newspapers, upon which 
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appear the following statement, and others of similar import and 
meaning : 

Englander’s Famous Regular $39.50 PROPEREST 

Mattresses 1% off sale! $19.75 
We are able to buy these nationally advertised $39.50 damask covered mat- 
tresses and bed springs at a drastic price concession. 
Retailers are urged to use these advertisements in connection with 
the retail offer for sale of respondent’s said products. To the mat- 
tresses, to which reference is made in said advertisements, is attached 
a label upon which appear the following words, or words of Soper 
import and meaning: 
Finest Quality Since 1895 
PROPEREST reg. U.S. Pat. Off. $39.50 
manufactured by 
ENGLANDER SPRING BED CO., INC. 

New York Brooklyn 
In some instances, the regular retail price of the mattresses is shown 
in the mats supplied retailers for use in placing advertisements in 
local newspapers as $29.75. In such instances, the labels affixed to the 
mattresses have printed thereon a price of $29.75. 

In connection with this “sales stimulator plan,” the respondent sup- 
plies to retailers embossed advertising cards upon which appear 
illustrated advertisements of its products, together with the dealer’s 
name, and a statement in regard to the regular price of respondent’s 
said mattresses. The following statements are typical of those ap- 
pearing on such cards: 

Never before sold for 
Less than $39.50 
$22.50 
All sizes 
Nationally advertised 
at $29.75 NOW 
$19.75 
These cards are supplied to retail dealers for use in their show rooms 
in connection with the offering for sale and sale of respondent’s said 
mattresses, upon the labels of which is marked a price of $39.50 or 
$29.75, as the case may be. 

The mats supplied by the respondent to the retailers, as above 
stated, were used by various retailers located throughout the United 
Statens in placing advertisements in local newspapers advertising mat- 
tresses purchased from the respondent, bearing the labels with the 
price marks placed thereon, as stated. 
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Par. 3. The retail price of $39.50 or $29.75, as the case may be, as 
stated in the advertisements, on the labels, and in the display adver- 
tising cards by the respondent, is not the regular and customary 
retail price of the mattresses advertised, labeled and mentioned in the 
display cards, nor the retail price at which the respondent contem- 
plated said merchandise would be sold, but is, in truth and in fact, 
greatly in excess of the retail price at which the respondent contem- 
plated and intended that said mattresses would be, and were, sold by 
retailers. The regular and customary retail price at which said mat- 
tresses are offered for sale and sold is $22.50 or $19.75, depending 
upon the quality of the mattress. The retail price so indicated by 
the respondent, as aforesaid, in said advertisements, on said labels, 
and display cards is wholly fictitious and bears no relation to the 
true retail price. The mattresses so advertised and labeled are 
greatly inferior in quality and workmanship to mattresses which 
regularly and customarily retail for $39.50 and $29.75. 

Par. 4. The use by the respondent, as aforesaid, of said fictitious 
price markings in said advertisements and on said labels, and the 
statements made in connection therewith, leads prospective pur- 
chasers to believe that the mattresses so advertised and branded are 
mattresses of the kind and quality that regularly and customarily sell 
at retail for the prices indicated, and to believe that, when said mat- 
tresses are offered for sale and sold for $22.50 or $19.75, or some other 
sum substantially less than the retail price indicated by such fictitious 
price markings, they are securing a bargain in that the mattresses 
were manufactured to sell for a sum greatly in excess of the sum at 
which they are offered for sale and sold. In truth and in fact, the 
_ sums paid by purchasers, in such instances, are the regular and 
customary retail prices, and purchasers do not secure mattresses 
manufactured to sell for much greater sums. 

Par. 5. There are among the competitors of respondent other cor- 
porations, firms, and individuals engaged in the sale and distribution 
of mattresses in interstate commerce who do not misrepresent the 
regular and customary retail price of their said products and who do 
not use the methods used by the respondent, as hereinabove set out, in 
the sale and distribution of their said products in said commerce. 

Par. 6. The acts and practices of the respondent, as hereinabove, 
set out, have had, and do have, the tendency and capacity to, and do, 
mislead and deceive a substantial portion of the purchasing public 
as to the value, grade, quality and price of said mattresses and cause 
them erroneously to believe that the regular and customary retail 
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prices of said mattresses are greatly in excess of those at which said 
mattresses are regularly and customarily offered for sale and sold, 
and as a result of said erroneous belief cause a substantial portion of 
the purchasing public to purchase respondent’s said mattresses, thereby 
unfairly diverting trade in said commerce to the respondent from 
its competitors who do not misrepresent the value, grade, quality, and 
price of their products, to the substantial injury of said competitors 
and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent Englander 
Spring Bed Co., Inc., are to the prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John L. Hornor, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, briefs filed herein, and 
oral arguments by Alden S. Bradley, counsel for the Commission, 
and by L. B. Kanter, counsel for the respondent, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent Englander Spring Bed Co., Inc. 
and its successor, or successors, their respective officers, representa: 
tives, agents, and employees, in connection with the offering for sale 
sale and distribution of bed mattresses in interstate commerce or 
the District of Columbia, do forthwith cease and desist from: 

1. Representing, directly or indirectly, that said mattresses retail, 
or were manufactured to retail, at prices in excess of the prices at 
which said mattresses are regularly and customarily offered for sale 
and sold by retailers. 

2. Placing on said mattresses labels indicating retail prices in 


excess of the prices at which said mattresses are regularly and cus- 
tomarily sold by retailers. 
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3. Furnishing retailers with “mats” for newspaper advertise- 
ments, display placards, or other advertising matter, containing 
figures or words indicating or implying that the retail prices of said 
mattresses are in excess of the prices at which retailers regularly 
~ and customarily sell said mattresses. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
it has complied with this order. 
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EARL E. MAY SEED COMPANY AND EARL E. MAY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3063. Complaint, Feb. 16, 1937—Decision, Dec. 14, 1937 


Where a corporation engaged in transportation, sale and distribution of nursery 
stock, in commerce among the various States, and an individual whose name 
it bore and who was principal stockholder and director and controller of 
its sales policies and operations— 

Represented that they actually grew or propagated the nursery products sold 
and distributed by them, and owned, operated, or controlled nurseries, 
farms, or properties in or on which such products were grown, through 
eatalogs depicting views including signs placed by them by roads, walks, 
and driveways in near-by nurseries and identified by said signs as said 
individual’s ‘Visitors Drive” or “Flower Garden,’ as case might be, and 
fruit trees, flowers, shrubs, ete, and through language featuring and 
emphasizing the quality and extent and abundance of the nursery products 
displayed along said individual’s “Nursery Drive’; facts being said cor- 
poration and individual did not actually grow or propagate nursery prod- 
ucts sold by them, said signs were placed beside roads, walks, and drive- 
ways in many near-by nurseries containing many acres of land on which 
nursery stock was being propagated and grown, and stock sold and dis- 
tributed by them was actually grown and propagated by others on their 
own nursery farms and properties, and thereafter sold to them in wholesale 
lots ; 

With effect of confusing and misleading members of the purchasing public into 
erroneous and mistaken beliefs that they actually grew or propagated 
products sold by them and actually owned, operated, and controlled nursery 
farms or other properties on which such stock was grown or propagated 
for sale, and with result, as a direct consequence of such mistaken and 
erroneous beliefs induced by their aforesaid advertisements and represen- 
tations, that a substantial portion of purchasing public bought a substantial 
amount of their said stock, and trade was unfairly diverted to them from 
competitors who do not misrepresent the source of their respective prod- 
ucts; to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner, 
Myr. Floyd O. Collins for the Commission. 
Mr. Varro EF’. Tyler, of Nebraska City, Nebr., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reasons to believe that the Earl 
E. May Seed Company, a corporation, and Earl E. May, hereinafter 
referred to as respondents, have been and are using unfair methods 
of competition in commerce, as “commerce” is defined in said act, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapu 1. The Karl E. May Seed Company is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Iowa, with its principal place of business located 
in the city of Shenandoah, State of Iowa. Respondent, Earl E. May 
Seed Company, is now and has been for a number of years last past 
engaged in the transportation, sale and distribution of nursery stock 
in commerce between and among various States of the United States. 
Respondent, Earl E. May, is the principal stockholder of the Earl 
E. May Seed Company, and directs and controls its sales policies and 
business operations. ‘The respondents cause said nursery stock, when 
sold, to be shipped and transported in commerce from the respond- 
ents’ place of business in Shenandoah, Iowa, to purchasers thereof 
at various points in States of the United States other than the State 
of Iowa. The respondents maintain a constant current of trade and 
commerce among and between the various States of the United States 
in the nursery stock which they sell and distribute. 

Par. 2. The respondents, in the course and conduct of said busi- 
ness, are now, and at all times herein referred to have been, in sub- 
stantial competition with other corporations, individuals, firms, and 
partnerships likewise engaged in the sale and distribution of nursery 
stock in commerce among and between the various States of the 
United States, and who do not in any way misrepresent the quality 
or source of their product, or resort to unfair practices in offering 
for sale and selling their product. 

Par. 3. The respondents, in the course and conduct of the business 
as aforesaid, and for the purpose of inducing individuals to purchase 
said nursery stock, have distributed through the United States mail, 
and otherwise, to the purchasing public throughout the several States 
of the United States, circulars and catalogues, in all of which the 
respondents have caused the firm name, and a purported description 
of the product, to be prominently and conspicuously displayed. 

There are located in and around the City of Shenandoah, Iowa, 
many nurseries containing many acres of land on which nursery 
stock has been, and is being propagated and grown, and in and 
around which are roads, walks, and driveways. The respondents 
have made and placed and/or have caused to be made and placed 
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along and on the side of said roads, walks, and driveways, many large 
signs on which are written, in large and conspicuous letters, the fol- 
lowing: 

Earl May’s Visitors Drive. 

Earl E. May’s Flower Garden. 


In the aforesaid catalogues the respondents have inserted and/or 
have caused to be inserted and made a part thereof, certain photo- 
graphs of different views along said roads, walks and driveways, and 
in which are depicted fruit trees, flowers, shrubs, etc., and the signs. 
as before described. On the side of said photographs and in direct 
connection therewith, the respondents represent : 


Come take a trip with me through the nursery. 

Follow the arrow through Harl H. May’s Nursery Drive. 

Acres of hardy phlox plants in bloom along Harl May’s Nursery Drive. You 
will get these colorful, thrifty plants when you order them from me. 

Look for this arrow. It shows the way through Har] May’s Nursery Drive. 
These Morheim Blue Spruce are beautiful trees, too. 

These pictures on this page will give you an idea of just a few of the things 
you will see when you take a tour through Earl May’s Nursery Drive. 

Along our Nursery Drive you will see more than 1,200 acres of growing 
nursery stock. 

Even with this soil we must use this big, extra deep tree digger in order to 
get all the roots and send them out to you right along with the trees. 


In describing the different species of nursery stock advertised, the 
respondents represent : 

The Special Rose Stock De-eyeing Process developed by our rose growers, 
make it almost impossible for our roses to sucker from the roots. 

Our planting of this variety at the seed house have been blooming profusels 
all summer long. 

We usually grow too many of some plants, so I make up the surplus inte 
collections. 

‘We have growers who have been growing and selecting the best of clean, 
pure-bred, high-yielding strains. 

We had a good growing season last year and I don’t believe I have ever seen 
a finer lot of good, plump, bright, shiny seeds. 

Par. 4. The manner and form in which the aforesaid photographs 
were made, and were, and are being displayed, and the represen- 
tations in connection with the publication of said pictures, and 
otherwise, are grossly exaggerated, false and misleading. Said 
statements and picturizations herein referred to, and others similar 
thereto not specifically set out, serve as representations on the part 
of the respondents that the said Earl E. May Seed Company actually 
grows or propagates the nursery products sold and distributed by it; 
and that it owns, operates and controls nurseries, farms, or properties 
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in, or on which the said nursery products sold and distributed by 
it are grown. 

Par. 5. In truth and in fact, neither of the respondents actually 
grows or propagates the nursery products sold by them. Neither of 
the respondents owns, operates, or controls nurseries, farms, or 
properties in or on which nursery stock is grown or propagated. 
The nursery stock sold and distributed by them as described herein 
is actually grown and propagated by others on their own nursery 
farms or properties, and are sold to respondents in wholesale lots 
after being grown. 

Par. 6. Said representations on the part of the respondents had, 
and now have, the tendency and capacity to, and did and do, mislead 
a substantial portion of the purchasing public into the erroneous 
belief that when they purchase nursery stock from the respondents 
they were buying direct from the grower and would, thereby, be the 
recipient of the advantages to be had by buying direct from the 
growth. 

Par. 7. Each and all of the false and misleading statements made 
by the respondents wherein they represent that they grow and 
propagate the nursery stock sold by them was, and is, calculated to, 
and had, and now has, the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing’ public into the 
erroneous belief that all of the said representations are true. Said 
representations have tended to induce and have induced the purchase 
of respondents’ nursery stock by the public in reliance upon such 
erroneous belief. As a result thereof trade has been unfairly 
diverted to respondents from competitors who do not engage in 
similar false and misleading representations and practices all to the 
injury of competition in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 8. The above acts and practices engaged in by respondents, 
as aforesaid, are all to the prejudice of the public and of respondents’ 
competitors, and constitute unfair methods of competition in inter- 
state commerce, within the intent and meaning of Section 5, of an 
Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Frnprnes as To THE Facts, AND Orprr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission on February 16, 1937, issued and served 
its complaint in this proceeding upon the respondents herein, charg- 
ing them with the use of unfair methods of competition in commerce 
in violation of the provisions of the said act. On April 12, 1987, 
the respondents filed their answer in this proceeding. Thereafter, 
on October 1, 1937, a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts signed and executed 
by respondent’s counsel, Varro E, Tyler, and W. T. Kelley, chief 
counsel for the Federal Trade Commission, subject to the approval of 
the Commission, may be taken as facts in this proceeding and in lieu 
of testimony in support of the charges stated in the complaint or in 
opposition thereto; and that the Commission may proceed upon said 
statement of facts to make its report as to the findings of facts 
(including inferences which it may draw from the said stipulated 
facts) and its conclusion based thereon and enter its order dis- 
posing of the proceeding without the presentation of argument or 
the filing of briefs. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on said complaint, answer 
and stipulation, said stipulation having been approved and accepted, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The Earl E. May Seed Company is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of Iowa, with its principal place of business located in 
the city of Shenandoah, State of Iowa. Respondent, Earl E. May 
Seed Company, is now and has been for a number of years last past 
engaged in the transportation, sale and distribution of nursery stock 
in commerce between and among various States of the United States. 
Respondent, Earl E. May, is the principal stockholder of the Earl E. 
May Seed Company, and directs and controls its sales policies and 
business operations. The respondents cause said nursery stock, when 
sold, to be shipped and transported in commerce from the respond- 
ents’ place of business in Shenandoah, Iowa, to purchasers thereof at 
various points in States of the United States other than the State of 
Iowa. The respondents maintain a course of trade in commerce 
among and between the various States of the United States in the 
nursery stock which they sell and distribute. 

Par. 2. The respondents, in the course and conduct of said business, 
are now, and at all times herein referred to have been, in substantial 
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competition with other corporations, individuals, firms, and partner- 
ships likewise engaged in the sale and distribution of nursery stock 
in commerce among and between the various States of the United 
States, and who truthfully represent the quality or source of their 
products. 

Par. 3. The respondents, in the course and conduct of the business 
as aforesaid, and for the purpose of inducing individuals to purchase 
said nursery stock, have distributed through the United States mail, 
and otherwise, to the purchasing public throughout the several States 
of the United States, circulars and catalogues, in all of which the 
respondents have caused the firm name, and a purported description 
of the product, to be prominently and conspicuously displayed. 

There are located in and around the city of Shenandoah, Iowa, 
many nurseries containing many acres of land on which nursery stock 
has been, and is being propagated and grown, and in and around 
which are roads, walks and driveways. ‘The respondents have made 
and placed and/or have caused to be made and placed along and on 
the side of said roads, walks and driveways, many large signs on 
which are written, in large and conspicuous letters, the following: 

Harl May’s Visitors Drive. 
Earl E. May’s Flower Garden. 

The tract of ground designated on said signs as “Karl E. May’s 
Flower Garden” was, and is, a display garden on ground leased by 
the respondents, in the exclusive possession and control of respond- 
ents, and planted and cultivated by them, and used by them for the 
display of trees, shrubs, and plants taken from the stock offered for 
sale and sold by the respondents. 

In the 1986 Spring Catalogue, the respondents have inserted 
and/or have caused to be inserted and made a part thereof, certain 
photographs of different views along said roads, walks and drive- 
ways, and in which are depicted fruit trees, flowers, shrubs, etc., and 
the signs as before described. On the side of said photographs and 
in direct connection therewith, the respondents represent : 

Come take a trip with me through the nursery. 

Follow the arrow through Earl H. May’s Nursery Drive. 

Acres of hardy phlox plants in bloom along Earl E. May’s Nursery Drive. 
You will get these colorful, thrifty plants when you order them from me. 

Look for this arrow. It shows the way through Harl May’s Nursery Drive. 
These Morheim Blue Spruce are beautiful trees, too. 

These pictures on this page will give you an idea of just a few of the things 
you will see when you take a tour through Harl May’s Nursery Drive. 

Along our Nursery Drive you will see more than 1200 acres of growing 
nursery stock. 
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Even with this soil we must use this big, axtra deep three digger in order 
to get all the roots and send them out to you right along with the trees. 

In describing the different species of nursery stock advertised, the 
respondents represent : 

The Special Rose Stock De-eyeing Process developed by our rose growers, 
make it almost impossible for our roses to sucker from the roots. 

Our planting of this variety at the seed house have been blooming profusely 
all summer long. 

We usually grow too many of some plants so I make up the surplus into 
collections. 

We have growers who have been growing and selecting the best of clean, 
pure-bred, high-yielding strains. 

We had a good growing season last year and I don’t believe I have ever seen 
a finer lot of good, plump, bright, shiny seeds. 

The words “Our planting of this variety at the seed house have 
been blooming profusely all summer long,” above quoted from said 
catalogue, referred to a variety of roses named “Red Ideal.” The 
respondents conduct their business at Shehandoah, Iowa, in a build- 
ing known as “The Seed House,” and in front of said building is an 
area owned by the respondent, Earl E. May Seed Company, and cul- 
tivated as a display garden by the respondents. During the summer 
of 1935, the respondents had a planting of “Red Ideal” roses in said 
display garden, and said roses bloomed profusely through the said 
summer. The summer of 1935 was, in fact, a good growing season 
for garden seeds, and respondents state that the seeds offered for sale 
by respondent, Earl E. May Seed Company, were good, plump, 
bright and shiny. 

Par. 4. The manner and form in which the aforesaid photographs 
were made and displayed in said catalogue and the representations in 
connection with the publication of said pictures, as above set forth, 
are susceptible of meaning, and therefore serve as representations, 
that the said respondents actually grow or propagate the nursery 
products sold and distributed by them, and also serve as a represen- 
tation that the respondents own, operate, or control nurseries, farms, 
or properties in, or on which, the said nursery products sold and dis- 
tributed by them are grown. The respondents have, since the said 
seed catalogue was published, recognized their obligation to elimi- 
nate the said objectionable features from future catalogues, and have 
embodied in the 1937 catalogue published by them many changes in- 
tended to correct the objectionable features of the said 1936 

catalogue. 

Par. 5. In truth and in fact, neither of the respondents actually 
grows or propagates the nursery products sold by them. Neither of 
the respondents owns, operates or controls nurseries, farms or prop- 
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erties in or on which nursery stock is grown or propagated for sale. 
The nursery stock sold and distributed by them as described herein 
is actually grown and propagated by others on their own nursery 
farms or properties, and is sold to respondents in wholesale lots after 
being grown. 

Par. 6. The use by the respondents of the advertisements and rep- 
resentations herein set out has the tendency and capacity to, and 
does, confuse and mislead members of the purchasing public into 
the erroneous and mistaken beliefs that respondents actually grow 
or propagate the nursery products sold by them and actually own, 
operate and control nurseries, farms or other properties on which 
nursery stock is grown or propagated for sale. As a direct. conse- 
quence of such mistaken and erroneous beliefs induced by the ad- 
vertisements and representations of respondents as hereinabove enu- 
merated, a substantial portion of the purchasing public has purchased 
a substantial amount of respondents’ products with the result that 
trade has been unfairly diverted to respondents from respondents’ 
competitors who do not misrepresent the source of their respective 
products. As a result thereof, injury has been done to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents have been and 
are to the prejudice and injury of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 


purposes.” 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, and the agreed stipulation of facts entered into between 
the respondents herein, Earl E. May Seed Company, a corporation, 
and Earl E. May, and W. T. Kelley, chief counsel for the Commis- 
sion, which provides among other things that, without further evi- 
dence or other intervening procedure, the Commission may; issue and 
serve upon the respondents herein findings as to the facts and con- 
clusions based thereon and an order disposing of the proceeding, and 
the Commission having made its findings as to the facts and conclu- 
sion that said respondents have violated the provisions of an Act 
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of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondents, Karl E, May Seed Company, 
a corporation, and its officers, representatives, agents, and employees, 
and the respondent Earl E. May, individually, and his agents and 
representatives, in connection with the advertising, offering for sale, 
and sale and distribution of nursery stock in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from rep- 
resenting, directly or indirectly : 

1. That the respondents, or either of them, grow or propagate the 
nursery stock sold by them; 

2. That the respondents, or either of them, own, operate, or control 
lands, farms, or properties in or on which nursery stock is grown for 
sale unless and until they own or directly and absolutely operate and 
control lands, farms or other properties in or on which they grow 
nursery stock. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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FOX-WEIS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 


SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3236. Complaint, Oct. 4, 198?7—Decision, Dec. 22, 1937 


Where a corporation engaged in distribution and sale of furs and fur coats to 


(a) 


{d) 


members of purchasing public in other States and in the District of Colum- 
bia, in substantial competition with others similarly engaged in distribu- 
tion and sale of such products, and including those who, in selling and dis- 
tributing furs and fur coats made from skins of rabbit or muskrat, truth- 
fully designate said garments as actually thus made, by use of such words 
as “Dyed Coney” or “Dyed Muskrat” in equally prominent type and in 
close proximity and hyphenated to other designations used by them in 
describing such garments, those engaged in sale of such products actually 
made from the skins of seal and so designated, and those who do not in 
any manner misrepresent their business status and, falsely, that they are 
manufacturers, for the direct purchase of the products of which there is 
preference on the part of substantial portion of purchasing public as secur- 
ing, in their opinion, better prices, superior merchandise and other advan- 
tages not to be had after product has passed through hands of number 
of middlemen— 

Made use of designations “Sealine,” “Black Seal,’ “Hudson Seal,” and 
“French Seal” in describing, in its advertisements in newspapers of inter- 
state circulation and in other advertising media, its furs and fur coats, to- 
gether with qualification, in not easily readable type and widely separated 
from aforesaid designations, ‘Dyed Coney” or “Dyed Muskrat,” and with- 
out qualification in other cases, notwithstanding fact products thus de- 
seribed and represented were not made from the furs and skins of the seal, 
but, in a number of cases, from rabbit skins so dressed and dyed as to 
resemble, in appearance only, the more costly seal, with its superior 
pliability, durability, wearing quality, and luster, and number thereof were 
made from muskrat skins likewise so dressed and dyed as to resemble 
garments made from seal, to which they were inferior in aforesaid respects 
and for which there was a preference on the part of a substantial number 
of purchasing public; and 

Represented itself as a “manufacturing furrier,” through use of such 
statements on letterheads and other advertising media, and through state- 
ment “it makes a difference when you buy from the maker,” notwithstanding 
fact it was not the manufacturer of all the furs and fur coats sold by it, 
but purchased a substantial majority of such products ready-made for 
sale to ultimate purchaser ; 


With effect of misleading and deceiving substantial portion of purchasing public 


into erroneous beliefs that garments in question were actually made from 
the furs and skins of seal, and that it was the manufacturer of all such 
products sold by it, and with result that substantial portion of such public, 
by reason of such mistaken and erroneous beliefs, were induced to buy such 
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garments thus designated and described, and trade was thereby diverted 
to it from its competitors as aforesaid: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Mr. J. T. Welch for the Commission. 
Hartman, Sheridan & Tekulsky, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Fox- 
Weis Company, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent, Fox-Weis Company, is a corporation, 
organized, existing, and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal place of busi- 
ness located at 1130 Chestnut Street, in the city of Philadelphia, 
State of Pennsylvania. It is now, and has been for some time here- 
tofore, engaged in the business of distributing and selling to mem- 
bers of the purchasing public, among other items of merchandise, 
furs and fur coats. 

The respondent causes said furs and fur coats, when sold, to be 
transported from its aforesaid principal place of business to the pur- 
chasers thereof located at points in States of the United States other 
than the State of Pennsylvania. It maintains, and for a period of more 
than one year last past has maintained, a constant current of trade 
and commerce in said furs and fur coats, between and among the 
various States of the United States and in the District of Columbia. 

Par. 2. Respondent is engaged in substantial competition in the 
distribution and sale of said furs and fur coats with other corpora- 
tions and with firms and individuals likewise engaged in the business 
of distributing and selling furs and fur coats, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 38. Fur coats and other garments made from the furs and 
skins of seal have, over a period of many years, acquired a wide 
popularity among that portion of the public purchasing garments 
made from fur on account of their superior quality, including pli-— 
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ability and durability, of the leather and wearing quality and luster 
of the fur. Garments made from furs and skins of seal demand 
prices substantially greater than the prices of garments made from 
rabbit or muskrat furs and skins and there is a preference on the 
part of a substantial number of the purchasing public for garments 
made from furs and skins of seal. Garments made from the furs 
and skins of seal are commonly designated as “seal,” or some deriva- 
tion of said word, including the word “seal” and said designation is 
well-known and recognized both by the trade and the purchasing 
public generally. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its furs and fur coats by members of 
the purchasing public, respondent has, from time to time, inserted 
advertisements in newspapers having an interstate circulation and 
has made use of other advertising media designed and intended to 
influence purchasers of said furs and fur coats. In said advertise- 
ments, respondent has caused certain of its furs and fur coats to be 
variously represented or designated as “sealine,” “black seal,” “Hud- 
son seal,” and “French seal.” In certain of said advertisements, 
the designations above set out are made without qualification of any 
kind. In other of said advertisements, the words “dyed coney” or 
“dyed muskrat” appear in substantially smaller type so as to not be 
easily readable and are not in close proximity to said designations 
above set. out, but are, in fact, widely separated therefrom. 

Said designations purport to be descriptive of respondent’s furs 
and fur coats and serve as representations that said garments are 
made from furs and skins of seal. 

Par. 5. In truth and in fact, the garments offered for sale and sold 
by the respondent, bearing the designations above set out, are made 
from furs and skins other than furs and skins from the seal. A 
number of said garments are made from rabbit skins so dressed and 
dyed as to resemble garments made from furs and skins of the seal 
in appearance only. Said rabbit skins are inferior to the skins of 
seal in pliability and durability of the leather and in wearing quality 
and luster of the fur. A number of said garments are made from 
muskrat skins so dressed and dyed as to resemble garments made 
from furs and skins of the seal. Said muskrat skins are inferior to 
the skins of the seal in pliability and durability of the leather and 
in wearing quality and luster of the fur. 

Par. 6. There are now, and have been, competitors of respondent 
selling and distributing furs and fur coats made from skins of rab- 
bit or muskrat, in commerce among and between the various States 
of the United States, who truthfully designate said garments as ac- 
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tually being made from the skins of rabbit or muskrat by use of 
such words as “dyed coney” or “dyed muskrat” in type equally 
prominent to, and in close proximity and hyphenated to, the other 
designations used by said competitors in describing said garments. 
There are also other competitors of respondent selling furs and 
fur coats which are actually made from the skins of seal and are 
so designated, in commerce among and between the various States 
of the United States. There are also among respondent’s competi- 
tors those who do not in any manner misrepresent their business 
status and represent that they are manufacturing furriers when such 
is not the case. 

Par. 7. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its furs and fur coats by members 
of the purchasing public, respondent has represented itself to be a 
manufacturing furrier. On its letterheads and its other advertising 
matter, the respondent has made use of such statements as “Fox- 
Weis Company, Manufacturing Furriers,” and “it makes a difference 
when you buy from the maker.” Such statements serve as represen- 
tations that the respondent is the maker of the furs and fur coats 
which it sells to members of the purchasing public. In truth and in 
fact the respondent is not the manufacturer of such furs and fur 
coats that it sells, but purchases the same already made up and ready 
for sale to .the ultimate purchaser. The respondent is not a manu- 
facturer or a manufacturing furrier as that term is known and under- 
stood among the purchasing public generally. 

There is a preference on the part of a substantial portion of the 
purchasing public for dealing direct with the manufacturer. Such 
preference is brought about by the belief on the part of said mem- 
bers of the purchasing public that in dealing direct with the manu- 
facturer they secure better prices, superior merchandise, and other 
advantages which cannot be secured when merchandise is purchased 
after having gone through the hands of a number of middlemen. 

Par. 8. The false and misleading representations used by the re- 
spondent in the offering for sale and sale of its furs and fur coats, 
as hereinabove set out, have the capacity and tendency to, and do, 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous beliefs that said garments are actually made from 
the furs and skins of seal and that the respondent is the manufac- 
turer thereof. On account of such mistaken and erroneous beliefs, 
a substantial portion of the purchasing public has been induced to 
purchase garments so designated by the respondent and thereby 
trade has been unfairly diverted to the respondent from competitors 
named in paragraph 6 hereof. As a result thereof, substantial injury 
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has been, and is now being, done by respondent to competition in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 9. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and constitute 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


Report, FInDINGs 4S TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on the 4th day of October, 1937 
issued and served its complaint in this proceeding upon said respond- 
ent, Fox-Weis Company, charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. Thereafter, a stipulation was entered into whereby it was 
stipulated and agreed that a statement of facts signed and executed 
by the respondent and its counsel, and W. T. Kelley, Chief Counsel 
for the Federal Trade Commission, subject to the approval of the 
Commission, may be taken as the facts in this proceeding and in 
leu of testimony in support of the charges stated in the complaint, 
or in opposition thereto, and that the said Commission may pro- 
ceed upon said statement of facts to make its report, stating its 
findings as to the facts and its conclusion based thereon and enter its 
order disposing of the proceeding without the presentation of argu- 
ment or the filing of briefs. Thereafter this proceeding regularly 
came on for final hearing before the Commission on said complaint 
and stipulation, said stipulation having been approved and accepted, 
and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Respondent, Fox-Weis Company, is a corporation, 
organized, existing and doing business under and by virtue of the 
laws of the State of Pennsylvania, with its principal place of busi- 
ness located at 1130 Chestnut Street, in the city of Philadelphia, 
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State of Pennsylvania. It is now, and has been for some time here- 
tofore, engaged in the business of distributing and selling to mem- 
bers of the purchasing public, among other items of merchandise, 
furs and fur coats. 

The respondent causes said furs and fur coats, when sold, to be 
transported from its aforesaid principal place of business to the 
purchasers thereof located at points in States of the United States 
other than the State of Pennsylvania. It maintains, and for a period 
of more than one year last past has maintained, a constant current of 
trade and commerce in said furs and fur coats, between and among 
the various States of the United States and in the District of Co- 
lumbia. 

Par. 2. Respondent is engaged in substantial competition in the 
distribution and sale of said furs and fur coats with other corpora- 
tions and with firms and individuals likewise engaged in the business 
of distributing and selling furs and fur coats, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

Par. 3. Fur coats and other garments made from the furs and 
skins of seal have, over a period of many years, acquired a wide 
popularity among that portion of the public purchasing garments 
made from fur on account of their superior quality, including pliabil- 
ity and durability of the leather and wearing quality and luster of 
the fur. Garments made from furs and skins of seal: demand prices 
substantially greater than the prices of garments made from rabbit 
or muskrat furs and skins and there is a preference on the part 
of a substantial number of the purchasing public for garments made 
from furs and skins of seal. Garments made from the furs and 
skins of seal are commonly designated as “Seal,” or some derivation 
of said word, including the word “Seal” and said designation is 
well known and recognized, both by the trade and the purchasing 
public generally. 

Par. 4. In the course and conduct of its business, and for the pur- 
pose of inducing the purchase of its furs and fur coats by members 
of the purchasing public, respondent has, from time to time, inserted 
advertisements in newspapers having an interstate circulation and 
has made use of other advertising media designed and intended to 
influence purchasers of said furs and fur coats. In said advertise- 
ments, respondent has caused certain of its furs and fur coats to be 
variously represented or designated as “Sealine,” “Black Seal,” 
“Hudson Seal,” and “French Seal.” In certain of said advertise- 
ments, the designations above set out are made without qualification 
of any kind. In other of said advertisements, the words “Dyed 
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Coney” or “Dyed Muskrat” appear in substantially smaller type so 
as to not be easily readable and are not in close proximity to said 
designations above set out, but are, in fact, widely separated there- 
from. Said designations purport to be descriptive of respondent’s 
furs and fur coats and serve as representations that said garments 
are made from furs and skins of seal. 

Par. 5. In truth and in fact, the garments offered for sale and 
sold by the respondent, bearing the designations above set out, are 
made from furs and skins other than furs and skins from, the seal. 
A number of said garments are made from rabbit skins so dressed 
and dyed as to resemble garments made from furs and skins of the 
seal in appearance only. Said rabbit skins are inferior to the skins 
of seal in pliability and durability of the leather and in wearing 
quality and luster of the fur. A number of said garments are made 
from muskrat skins so dressed and dyed as to resemble garments made 
from furs and skins of seal. Said muskrat skins are inferior to the 
skins of the seal in pliability and durability of the leather and in 
wearing quality and luster of the fur. 

Par. 6. Prior to July 1, 1937, the respondent changed its adver- 
tising literature in the following respects: Furs and fur coats made 
from furs and skins of rabbit and muskrat which have been dyed so as 
to resemble furs and skins of seal, or of any other animal, are now 
designated and described by use of the words “Seal,” “Hudson Seal,” 
“French Seal,” “Black Seal,” “Sealine,” “Beaver,” and “Beaverette,” 
preceding and hypenated to words which state that the furs and 
skins used in the garment are dyed and are rabbit or muskrat skins. 
All of such words appear in equal size type and are in close proximity 
and hyphenated in respondents present advertising. Such garments 
as have heretofore been described and represented in the manner set 
forth in paragraph 4 of the complaint are now described and repre- 
sented as follows: “Seal-Dyed Coney,” “Hudson Seal-Dyed Musk- 
rat,” “Beaver-Dyed Coney,” “French Seal-Dyed Coney,” “Beaverette- 
Dyed Coney,” “Black Seal-Dyed Coney.” 

Par. 7. There are now, and have been, competitors of respondent 
selling and distributing furs and fur coats made from skins of rabbit 
or muskrat, in commerce among and between the various States of 
the United States, who truthfully designate said garments as actually 
being made from the skins of rabbit or muskrat by use of such words 
as “Dyed Coney,” or “Dyed Muskrat” in type equally prominent to, 
and in close proximity and hyphenated to, the other designations 
used by said competitors in describing said garments. There are 
also other competitors of respondent selling furs and fur coats which 
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are actually made from the skins of seal and are so designated, in 
commerce among and between the various States of the United States. 
There are also among respondent’s competitors those who do not in 
any manner misrepresent their business status and represent that 
they are manufacturing furriers when such is not the case. 

Par. 8. In the course and conduct of its business and for the pur- 
pose of inducing the purchase of its furs and fur coats by members. 
of the purchasing public, the respondent has represented itself to be 
a manufacturing furrier. On its letterheads and other advertising 
matter, the respondent has made use of such statements as “Fox- 
Weis Company, Manufacturing Furriers,” and “it makes a differ- 
ence when you buy from the maker.” Such statements serve as rep- 
resentations that the respondent is the maker of all the furs and fur 
coats which it sells to members of the purchasing public. In truth 
and in fact, the respondent is not the manufacturer of all the furs 
and fur coats which it sells. A substantial majority of the furs and 
fur coats sold by the respondent are purchased by it ready-made for 
sale to the ultimate purchaser, but the respondent does actually con- 
trol and operate a plant wherein it maintains facilities for making 
fur garments and fur coats. In such plant, respondent employs 
approximately twenty-three people in the following capacities: 


1 Manager 2 Cutters 
15 Finishers 1 Ironer 
1 Nailer 1 Cleaner 


2 Operators 


In said plant, it maintains certain machinery and equipment for mak- 
ing fur garments and fur coats as follows: 


2 Fur sewing machines 83 Ironing and glazing tables 
5 Fur cutting tables 2 Nailing tables 

1 Fur lining and finishing table 2 Fur drums 

1 Fur staying machine 5 Fur knives 

1 Machine for sewing lining 4 Sets of nailing pinchers 


1 Fancy stitch machine 


From the period October 1, 1935 to September 30, 1936, respondent 
manufactured in its plant three hundred twenty-seven (327) coats 
and thirty-one (31) jackets. From October 1, 1936 to September 30, 
1937, it made in its plant three hundred ninety-two (392) coats and 
ten (10) jackets. It does not sell any of its products to any other 
retail furrier but sells said products in its retail place of business. 

There is a preference on the part of a substantial portion of the 
purchasing public for dealing direct with the manufacturer. Such 
preference is brought about the belief on the part of said mem- 
bers of the purchasing public that in dealing direct with the manu- 
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facturer they secure better prices, superior merchandise, and other 
advantages which cannot. be secured when merchandise is purchased 
after having gone through the hands of a number of middlemen. 
Par. 9. The aforesaid representations used by the respondent prior 
to July 1, 1937, as set out hereinabove, in the offering for sale and 
sale of its furs and fur coats, have had the capacity and tendency to, 
and did, mislead and deceive a substantial portion of the purchasing 
public into the erroneous beliefs that said garments were actually 
made from the furs and skins of seal, and that the respondent was 
the manufacturer of all the fur garments and fur coats which it sold. 
On account of such mistaken and erroneous beliefs, a substantial por- 
tion of the purchasing public has been induced to purchase garments 
so designated and described, and thereby trade has been diverted to 
the respondent from competitors referred to in paragraph 7 hereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Fox-Weis Com- 
pany, are to the prejudice of the public and of respondent’s compet- 
itors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, and the agreed stipula- 
tion of facts entered into between the respondent herein, Fox-Weis 
Company, and W. T. Kelley, Chief Counsel for the Commission, 
which provides, among other things, that without further evidence 
or other intervening procedure, the Commission may issue and serve 
upon the respondent herein findings as to the facts and conclusion 
based thereon and an order disposing of the proceeding, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other pur- 
poses.” 

It is ordered, That respondent, Fox-Weis Company, a corporation, 
its officers, agents, representatives, and employees, in connection with 
the advertising, offering for sale, and sale of furs and fur garments 
inade from dyed muskrat or dyed coney (rabbit) fur,'in interstate 
commerce and in the District of Columbia, cease and desist from: 
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1. Describing furs or fur garments in any other way than by the 
use of the correct name of the fur as the last word of the description 
or designation thereof. 

2. Describing furs or fur garments wherein the fur has been dyed 
to simulate another fur without using the correct name of the fur as 
the last word of the description or designation thereof immediately 
preceded by the word “Dyed” compounded with the name of the 
simulated fur. 

8. Using the words “Seal,” “Hudson Seal,” “French Seal,” Sea- 
line,” “Black Seal,” as descriptive of furs and fur garments made 
from muskrat or coney (rabbit), alone or in connection, combination, 
or conjunction with any other word or words, unless and until the 
word “Seal,” or the words “Hudson Seal,” “French Seal,” “Black 
Seal,” “Sealine,” are compounded with the word “Dyed,” and such 
words so compounded are immediately followed by the true name of 
the fur as “Hudson Seal-Dyed Muskrat,” or “Seal-Dyed Coney.” 

4. Representing that it is a manufacturing furrier or that it manu- 
factures the garments which it sells, except as to such garments as are 
actually manufactured by it. 

It is further ordered, That the respondent shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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PENNSYLVANIA WHISKEY DISTRIBUTING 
CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 


SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2576. Complaint, Oct. 11, 1935—Decision, Dec. 28, 1937 


Where a corporation engaged, as wholesale distributor and rectifier of alcoholic 


liquors, in purchasing and bottling whiskies and other distilled spirits and 
in selling its aforesaid various products to wholesaler and retailer pur- 
ehasers in other States and in the District of Columbia, in substantial 
competition with those engaged in the manufacture by distillation of 
whiskies and other distilled spirits and in selling same in trade and com- 
merece among the various States and in said District, and with those 
engaged in purchasing, rectifying, blending, and bottling such various 
distilled spirits and similarly selling same, and including among said com- 
petitors those who, as manufacturers and distillers from mash, wort, or 
wash of the whiskies and other distilled spirits sold by them, truthfully 
use words “distillery,” “distilleries,” “distillers,” “distilling,” or “distilled 
products” as a part of their corporate or trade names and on their sta- 
tionery, cartons and labels of the bottles in which they sell and ship their 
said products, those who, engaged in purchasing, rectifying, blending, and 
bottling such various products, do not use aforesaid words as above set 
forth, and those who, engaged in sale of whiskies and other distilled spirits, 
do not, aS a means of furthering and promoting sale of their said products, 


, misrepresent as official Internal Revenue Bonded Warehouse Receipts 


(a 


~~ 


their own unofficial paper receipts or paper writings— 

Represented, through use of abbreviation “Dist.” in its corporate name, as 
printed on its stationery, cartons, labels, contracts, and advertising, and 
warehouse receipts, used by it in soliciting and obtaining sale of its 
products, to its customers, and furnished same with means of representing 
to their vendees, both retailers and ultimate consuming public, that it was 


_a distilling company and that the whiskies and other distilled spirits by it 


(b) 


sold were by it made through process of distillation from mash, wort, or 
wash, notwithstanding fact it did not thus distill said various spirits, as 
long definitely understood from word “distilling” used in connection with 
liquor industry and products thereof, in the trade and by the ultimate pur- 
chasing public, did not own, operate, or control any place or places where 
such spirits are made by such process, and was not a distiller, for the pur- 
chase of the bottled whiskey and other spirits of which there is a preference 
on the part of a substantial portion of the purchasing public; and 

Falsely designated as “United States Internal Revenue Bonded Warehouse 
Receipts” certain paper writings or receipts delivered to its customers and 
covering distilled spirits stored in bonded warehouses in other States, as 
means of furthering and promoting sale of its said products, facts being 
said writings or receipts were contracts between it and customer whereby 
it was obligated to sell, and customer was obligated to buy, quantity of 
distilled spirits located in aforesaid warehouses under bond, and for which 
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it had and retained the genuine United States Internal Revenue Bonded 
Warehouse Receipts, and pursuant to which contracts, and upon request 
of purchasers, it caused such spirits to be released and delivered to it for 
rectification or bottling and labeling, and then shipped to such various 
purchasers, and said receipts or writings were not, as thus falsely repre- 
sented, the official United States Internal Revenue Bonded Warehouse 
Receipts sufficient to release bonded spirits covered thereby upon payment 
by purchasers of storage charges, insurance, State and Federal taxes; 

With effect of misleading and deceiving dealers and purchasing public into the 
belief that said whiskies and other distilled spirits sold by it were by it 
made or distilled from mash, wort, or wash, and of misleading and deceiv- 
ing dealers into belief that, upon presentation to bonded warehouse of 
aforesaid unofficial warehouse receipts by them obtained from it, the 
whiskies and distilled spirits thus purchased would be released from bond 
for delivery to a duly authorized rectifier for rectifying or rebottling, or 
both, as desired, upon payment by said dealers of storage charges, insurance 
and State and Federal taxes, and of inducing dealers and purchasing public, 
acting in such beliefs, to buy its said whiskies and other distilled spirits, 
and of thereby diverting trade to it from its competitors who do not make 
the same or similar representations; to the substantial injury of substantial 
competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. John W. Addison, trial examiner. 

Mr. PGad B. Morehouse for the Commission. 

Mr. Irving H. Goldin, of New York City, and Mr. Harold N. 
Reinitz, of Brooklyn, N. Y., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Pennsyl- 
vania Whiskey Distributing Corporation, hereinafter referred to as 
respondent, has been and now is using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to the said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

ParacrarH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of New York, with its 
office and principal place of business in the city of Brooklyn in said 
State. It is now and for more than one year last past has been 
engaged in the business of a wholesale distributor and rectifier of 
alcoholic liquors, purchasing and bottling whiskies and other dis- 
tilled spirits and selling the same in constant course of trade and 
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commerce between and among the various States of the United States 
and in the District of Columbia. In the course and conduct of its 
business, it causes its said products when sold to be transported from 
its place of business as aforesaid into and through various States of 
the United States to the purchasers thereof, consisting of whole- 
salers and retailers located in other States of the United States and 
in the District of Columbia. In the course and conduct of its busi- 
ness as aforesaid, respondent is now and for more than one year last 
past has been in substantial competition with other corporations and 
with other individuals, partnerships, and firms engaged in the manu- 
facture by distillation of whiskies and other distilled spirits and in 
the sale thereof in trade and commerce between and among the vari- 
ous States of the United States and in the District of Columbia; and 
in the course and conduct of its business as aforesaid, respondent. is 
now, and has been for more than one year last past, in substantial 
competition with other corporations and with individuals, firms, 
and partnerships engaged in the business of purchasing, rectifying, 
blending, and bottling whiskies and other distilled spirits and in the 
sale thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. For a long period of time the word “distilling,” when used 
in connection with the liquor industry, has had and still has a defi- 
nite significance and meaning in the minds of the wholesalers and 
retailers in such industry and to the ultimate purchasing public, to 
wit, the manufacturing of whiskey and other distilled spirits by a 
process of original distillation from mash, wort, or wash; and a 
substantial portion of the purchasing public prefers to buy whiskey 
and other distilled spirits prepared or bottled by the actual distillers 
thereof. 

Par: 3. In the course and conduct of its business as aforesaid, by 
an abbreviation of the word “Distributing” to “Dist.” in its corpo- 
rate name as printed on stationery, cartons, labels, contracts, adver- 
tising, and warehouse receipts used by it in soliciting and obtaining 
the sale of its products as aforesaid, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti- 
mate consuming public, that it is a distillmg company and that. the 
whiskies and other distilled spirits by it sold were by it manufac- 
tured through the process of distillation from mash, wort, or wash 
as aforesaid, when, as a matter of fact, respondent is not a distiller, 
does not distill the said whiskies or other distilled spirits by it so 
sold and transported, and does not own, operate, or control any place 
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or places where such spirits are manufactured by the process of 
distillation from mash, wort, or wash. 

Par. 4. In the course and conduct of its business as aforesaid, and 
as a means or method of furthering and promoting the sale of its 
said products, respondent delivers to its customers certain paper 
writings or receipts by it falsely designated as “United States In- 
ternal Revenue Bonded Warehouse Receipts,” covering distilled spir- 
its stored in bonded warehouses located in States other than the 
State of New York, which said paper writings or receipts are con- 
tracts between respondent and the customer whereby the respondent 
is obligated to sell and the customer to buy a quantity of distilled 
spirits located in the aforesaid warehouses under bond, and for 
which distilled spirits respondent has and retains the genuine United 
States Internal Revenue Bonded Warehouse Receipts. Pursuant to 
such contracts, and upon the requests of the purchasers, respondent 
causes such bonded spirits to be released and delivered to it for. 
rectification or bottling and labelling as aforesaid and then causes 
the said distilled spirits so released, delivered, bottled, and labelled 
to be shipped from its place of busimess as aforesaid to the pur- 
chasers thereof located in the State of New York and in various other 
States of the United States and in the District of Columbia. In the 
aforesaid manner, respondent falsely represents that its own ware- 
house receipts and contracts for the bonded liquor as aforesaid are 
official United States Internal Revenue Bonded Warehouse Receipts, 
sufficient to release the bonded spirits covered thereby, upon payment 
by the purchaser of the storage charges, insurance, State, and 
Federal taxes. 

Par. 5. There are, among the competitors of respondent engaged in 
the sale of whiskies and distilled spirits as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who manu- 
facture and distill from mash, wort or wash as aforesaid the whiskies 
and other distilled spirits sold by them, and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” “distilling,” or “dis- 
tilled products” as a part of their corporate or trade names and on 
their stationery, cartons, and labels of the bottles in which they sell 
and ship such products. There are also among such competitors, 
corporations, firms, partnerships, and individuals engaged in the busi- 
ness of purchasing, rectifying, blending, and bottling whiskies and 
other distilled spirits who do not use the words “distillery,” “distill- 
eries,” “distillers,” “distilling,” or “distilled products” as a part of 
their corporate or trade names nor on the stationery, cartons, and 
labels of the bottles in which they sell and ship their said products. 
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There are also, among such competitors, corporations, firms, partner- 
ships, and individuals engaged in the sale of whiskies and other dis- 
tilled spirits who, as a means or method of furthering and promoting 
the sale of said products do not misrepresent as official United States 
Internal Revenue Bonded Warehouse Receipts their own unofiicial 
receipts or paper writings as an inducement to the sale of their said 
products. . 

Par. 6. The representations by respondent as set forth in para- 
graphs 3 and 4 hereof are calculated to and have the capacity and 
tendency to and do mislead and deceive dealers and the purchasing 
public intg the belief that the whiskies and other distilled spirits 
sold by respondent are manufactured and distilled by it from mash, 
wort, or wash; and do mislead and deceive dealers into the belief that 
upon presentation to the bonded warehouse of the aforesaid unofficial 
warehouse receipt by them obtained from respondent, the whiskies 
or distilled spirits so purchased will be released from bond for deliv- 
ery to a duly authorized rectifier and bottler of their selection for 
rectification or rebottling or both, as desired, upon payment by the 
said dealers of the storage charges, insurance, and State and Federal 
taxes; and such representations are calculated to, have the capacity 
and tendency to, and do induce dealers and the purchasing public, 
acting in such beliefs, to purchase the whiskies and other distilled 
spirits sold by the respondent, thereby diverting trade to the respond- 
ent from its competitors who do not make the same or similar mis- 
representations, and thereby respondent does substantial injury to 
substantial competition in interstate commerce. 

Par. 7. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent, 
and constitute unfair methods of competition in commerce within 
the meaning and intent of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpings As To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on October 11, 1935 issued, and later 
served its complaint in this proceeding upon the respondent, Pennsyl- 
vania Whiskey Distributing Corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
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provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered here- 
in, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the mate- 
rial allegations of the complaint to be true, and waiving the taking 
of further evidence and all other intervening procedure, which sub- 
stitute answer was duly filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and the substitute answer, briefs 
and oral arguments of counsel having been waived, and the Commis- 
sion having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


ParacraPy 1. This respondent is a corporation organized, exist- 
ing and doing business under and by virtue of the laws of the State 
of New York. Its office and principal place of business is located at 
135 Johnson Street in the Borough of Brooklyn, in the city of New 
York, in said State. For more than one year last past, it has been 
engaged in the business of a wholesale distributor and rectifier of al- 
coholic liquors, purchasing and bottling whiskies and other distilled 
spirits and selling the same in constant course of trade and commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of its business, 
it causes its said products when sold to be transported from its place 
of business as aforesaid into and through various States of the United 
States to the purchasers thereof, consisting of wholesalers and retail- 
ers located in other States of the United States and in the District of 
Columbia. In the course and conduct of its business as aforesaid, 
respondent is now and for more than one year last past has been in 
substantial competition with other corporations and with other in- 
dividuals, partnerships, and firms engaged in the manufacture by dis- 
tillation of whiskies and other distilled spirits and in the sale there- 
of in trade and commerce between and among the various States of 
the United States and in the District of Columbia; and in the course 
and conduct of its business as aforesaid, respondent is now, and has 
been for more than one year last past, in substantial competition with 
other corporations and with individual firms, and partnerships en- 
gaged in the business of purchasing, rectifying, blending, and bot- 
tling whiskies and other distilled spirits and in the sale thereof in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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Par. 2. For a long period of time the word “distilling,” when 
used in connection with the liquor industry, has had and still has a 
definite significance and meaning in the minds of the wholesalers 
and retailers in such industry and to the ultimate purchasing public, 
to wit, the manufacturing of whiskey and other distilled spirits by 
a process of original distillation from mash, wort, or wash; and a 
substantial portion of the purchasing public prefers to buy whiskey 
and other distilled spirits prepared or bottled by the actual dis- 
tillers thereof. 

Par. 3. In the course and conduct of its business as aforesaid, 
respondent has abbreviated the word “Distributing” to “Dist.” in 
its corporate name, as printed on its stationery, cartons, labels, con- 
tracts, advertising, and warehouse receipts used by it in soliciting 
and obtaining the sale of its products as aforesaid. In this way and 
in various other ways respondent has represented to its customers and 
furnished them with the means of representing to their vendees, both 
retailers and the ultimate consuming public, that it is a distilling 
company and that the whiskies and other distilled spirits by it sold 
were by it manufactured through the process of distillation from 
mash, wort or wash as aforesaid, when, as a matter of fact, respond- 
ent is not a distiller, does not distill the said whiskies or other dis- 
tilled spirits by it so sold and transported, and does not own, operate, 
or control any place or places where such spirits are manufactured by 
the proeess of distillation from mash, wort, or wash. 

Par. 4. Also in the course and conduct of its business as foresaid, 
and as a means or method of furthering and promoting the sale of 
its said products, respondent delivers to its customers certain paper 
writings or receipts by it falsely designated as “United States In- 
ternal Revenue Bonded Warehouse Receipts,” covering distilled 
spirits stored in bonded warehouses located in States other than the 
State of New York, which said paper writings or receipts are con- 
tracts between respondent and the customer whereby the respondent 
is obligated to sell and the customer to buy a quantity of distilled 
spirits located in the aforesaid warehouses under bond, and for which 
distilled spirits respondent has and retains the genuine United States 
Internal Revenue Bonded Warehouse Receipts. Pursuant to such 
contracts, and upon the requests of the purchasers, respondent causes 
such bonded spirits to be released and delivered to it for rectifica- 
tion or bottling and labelling as aforesaid and then causes the said 
distilled spirits so released, delivered, bottled, and labelled to be 
shipped from its place of business as aforesaid to the purchasers 
thereof located in the State of New York and in various other States 
of the United States and in the District of Columbia. In the 
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aforesaid manner, respondent falsely represents that its own ware- 
house receipts and contracts for the bonded liquor as aforesaid are 
official United States Internal Revenue Bonded Warehouse Receipts, 
sufficient to release the bonded spirits covered thereby, upon pay- 
ment by the purchaser of the storage charges, insurance, State and 
Federal taxes. 

Par. 5. There are, among the competitors of respondent engaged 
in the sale of whiskies and distilled spirits as mentioned in paragraph 
1 hereof, corporations, firms, partnerships, and individuals who 
manufacture and distill from mash, wort, or wash as aforesaid the 
whiskies and other distilled spirits sold by them, and who truthfully 
use the words “distillery,” “distilleries,” “distillers,” “distilling,” or 
“distilled products” as a part of their corporate or trade names and 
on their stationery, cartons, and labels of the bottles im which they 
sell and ship such products. There are also among such competitors, 
corporations, firms, partnerships, and individuals engaged in the 
business of purchasing, rectifying, blending, and bottling whiskies 
and other distilled spirits, who do not use the words “distillery,” “dis- 
tilleries,” “distillers,” “distilling,” or “distilled products” as a part 
of their corporate or trade names nor on the stationery, cartons, and 
labels of the bottles in which they sell and ship their-said products. 
There are also, among such competitors, corporations, firms, part- 
nerships, and individuals engaged in the sale of whiskies and other 
distilled spirits who, as a means or method of furthering and pro- 
moting the sale of said products do not misrepresent as official United 
States Internal Revenue Bonded Warehouse Receipts their own un- 
official receipts or paper writings as an inducement to the sale of 
their said products. 

Par. 6. The representations by respondent as set forth in para- 
graphs 3 and 4 hereof are calculated to and have the capacity and 
tendency to and do mislead and deceive dealers and the purchasing 
public into the belief that the whiskies and other distilled spirits 
sold by respondent are manufactured and distilled by it from mash, 
wort or wash; and do mislead and deceive dealers into the belief 
that upon presentation to the bonded warehouse of the aforesaid un- 
official warehouse receipt by them obtained from respondent, the 
whiskies or distilled spirits so purchased will be released from bond 
for delivery to a duly authorized rectifier and bottler of their selec- 
tion for rectification or rebottling or both, as desired, upon payment 
by the said dealers of the storage charges, insurance and State ‘and 
Federal taxes, and such representations are calculated to, have the 
capacity and tendency to, and do induce dealers and the purchasing 
public, acting in such beliefs, to purchase the whiskies and other dis- 
tilled spirits sold by the respondent, thereby diverting trade to the 
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respondent from its competitors who do not make the same or 
similar misrepresentations, and thereby respondent does substantial 
injury to substantial competition in interstate commerce. 


CONCLUSION 


~The aforesaid acts and practices of the respondent, Pennsylvania 

Whiskey Distributing Corporation, are to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


‘This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on the 21st day of December 1937, by respondent, admitting 
all the material allegations of the complaint to be true, waiving hear- 
ing on the charges set forth in the said complaint, and consenting 
that without further evidence or other intervening procedure the 
Commission may issue and serve upon it findings as to the facts and 
conclusion drawn therefrom and an order to cease and desist from 
the violations of law charged in the complaint, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Pennsylvania Whiskey Distrib- 
uting Corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of 
whiskies and other distilled spirits in interstate commerce or in the 
District of Cotumbia, do forthwith cease and desist from: 

1. Representing by the use of the abbreviation “Dist.” in its cor- 
porate name, as printed on stationery, cartons, labels, contracts, 
advertising, and all other paper writings used by it in soliciting and 
obtaining the sale of its products, or in any other way by word or 
words of like import representing (a) that it is a distiller of whis- 
kies, gins, and other alcoholic beverages; or (b) that the said 
whiskies, gins, and other alcoholic beverages were by it manufac- 
tured through the process of distillation; or (c) that it owns, oper- 
ates or controls a place or places where such beverages are 
manufactured by the process of distillation unless and until the said 
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respondent shall own, operate, or control a place or places where 
such whiskies, gins, and other alcoholic beverages are by it manu- 
factured through a process of original and continuous distillation 
from mash, wort, or wash through continuous closed pipes and ves- 
sels until the manufacture thereof is completed. 

2. Representing that its own warehouse receipts or contracts for 
the sale of liquors by it to its customers are United States Internal 
Revenue bonded warehouse receipts sufficient to release the. bonded 
spirits covered thereby upon payment by the purchaser of the stor- 
age charges, insurance, State and Federal taxes, or in any other 
manner representing that the purchaser is buying an official ware- 
house receipt for liquors stored in bonded warehouses when such is 
not the fact. 

It is further ordered, That the said respondent within 60 days 
from and after the date of the service upon it of this order, shall 
file with the Commission a report or reports in writing setting forth 


in detail the manner and form in which it is complying and has 


complied with the order to cease and desist hereinabove set forth. 
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LAWTON V. CROCKER AND HENRY F. CROCKER, TRAD- 
ING AS THE NATIONAL SURVEY COMPANY, THE 
NATIONAL SURVEY, AND NATIONAL SURVEY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


‘Docket 3103. Complaint, Apr. 10, 1937—Decision, Dec. 23, 19387 


Where a firm engaged, as “The National Survey Company” and “The National 
Survey,” in publication of maps and sale and shipment thereof in interstate 
commerce, in competition with others similarly engaged— 

Made use of such designations, in advertising and conspicuously labeling their 
various maps, as “The National Survey Map of,” etc., “The Official National 
Survey Map of,” etc., together with imprint facsimile, in certain cases, of 
coat of arms of States involved, and together with legend in small type 
“Compiled from U. S. Government Surveys, Official State Surveys, and 
original sources,” and “Published by The National Survey Co.,” etec., not- 
withstanding fact that while some of said maps were purchased and used 
by certain State departments and organizations, none of them had been 
published by, or upon the order of, or with the sanction of, any authority 
of any Federal, State, or other political entity ; 

With tendency to deceive and mislead public into erroneous belief that said 
maps were Official, national survey maps and Federal or State Government 
publications, and unfairly to divert trade to them from competitors simi- 
larly engaged in business of distributing and selling maps, and who do not 
use such false and deceptive labels and designations; to their substantial 
injury: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Wm. T. Chantland for the Commission. 
Mr. Joseph Fairbanks, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Lawton V. Crocker 
and Henry F. Crocker, copartners doing business under the firm 
names of The National Survey Co., The National Survey, and Na- 
tional Survey, hereinafter referred to as “respondents,” have been, 
and are now, using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the Commis- 
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sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that re- 
spect as follows: 

Parscraru 1. Respondents, Lawton V. Crocker and Henry F. 
Crocker, copartners doing business under the firm names of The Na- 
tional Survey Co., The National Survey, and National Survey, have 
their principal office and place of business in the city of Chester, 
State of Vermont. Respondents are now, and for many years last 
past have been, engaged in the business of publishing, distributing, 
and selling, in commerce as herein set out, certain advertising folders 
and maps. 

Par. 2. Said respondents, being engaged in business as aforesaid, 
cause said products, when sold, to be transported from their office and 
place of business in the State of Vermont to purchasers thereof 
located at various points in States of the United States other than 
the State from which said shipments were made. Respondents now 
maintain a constant current of trade in commerce, in said products 
distributed and sold by them, between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their said business, re- 
spondents are now, and have been in substantial competition with 
other individuals and with firms and corporations likewise engaged 
in the business of distributing and selling advertising folders and 
maps in commerce among and between the various States of the 
United States and in the District of Columbia. ewes 

In the course and operation of said business, and for the purpose of 
inducing the purchase of their said maps, resonates in their ad- 
vertising folders and on their maps transmitted in commerce, repre- 
sented, designated and labelled their maps as “official.” Some of these 
were as follows: 

Official Map of the World 

Official Map of the United States 

Official Map of New England 

Official Map of New York 

Official Map of Maine 

In the course of the operation of said business, and for the purpose 
of inducing the purchase of their maps, respondents have caused. 
and now cause, one or another of their several trade names, The Na- 
tional Survey Co., National Survey and The National Survey, to 
appear on their advertising folders and maps together with such 
designations and labels, among others, as “Official National Survey 
Maps,” “Official Map of the World,” “Official Map of the United 
States,” “Official Map of New Englna ” “Official Map of New York,” 
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and “Official Map of Maine.” On some of said maps respondents 
also make use of an imprint of a State seal together with statements 
such as “The Official Map of Maine.” Through use of such state- 
ments as herein set out, and others similar thereto, respondents repre- 
sent, directly and by implication, that their maps have been prepared 
by, or under the direction of, or authorized, adopted or recognized 
by proper or duly authorized State or Federal officials. 

Par. 4. The representations, designations and labellings made by 
respondents as above set out, are deceptive, misleading, and untrue, 
in that none of said maps had been prepared by, or under the direc- 
tion of, or authorized, adopted, or recognized by any proper or duly 
authorized officials of any State or of the Federal Government, and 
no authority or permission had been so granted to respondents to 
represent, designate or label any of their maps as official. 

The designation and labelling of some of their maps by respondents 
as “Official ‘National Survey Maps” are misleading and deceptive, in 
that said maps are not prepared or made or authorized to be made 
from any “Official National Survey,” although many maps are in 
fact so made and issued by various departments of the United States 
Government. Such representations, designations, and labelling have 
a tendency to confuse and mislead purchasers and prospective pur- 
chasers into the belief that respondents’ maps are some of such offi- 
cial maps. 

Par. 5. There are among respondents’ competitors many who dis- 
tribute and sell maps who do not thus or in any way misrepresent: 
their respective products. 

Par. 6. Each and all of the false and misleading statements and 
representations made by the respondents as to their maps, as herein- 
above set out, in the course of distributing their products, were and 
are calculated to, and had, and now have a tendency and capacity to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that all of said representations are true, and 
that their maps are official State or Federal Government publica- 
tions. Further, as a true consequence of the mistaken and erroneous 
beliefs induced by the acts, advertisements and representations of re- 
spondents as hereinbefore set out, a substantial number of the con- 
suming public has purchased a substantial volume of respondents’ 
maps with the result that trade has been unfairly diverted to the re- 
spondents from individuals, firms, and corporations likewise engaged 
in the business of distributing and selling maps, who truthfully ad- 
vertise their respective products. As a result. thereof, substantial 
injury has been and is now being done by respondents to competition 
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in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 7. The above and foregoing acts, practices and representa- 
tions of the respondents have been and are, all to the prejudice of the 
public and respondents’ competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent 
of Section 5 of an Act of Congress, approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Fryprnes as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on April 10, 1937, issued, and on April 
12, 1937 served, its complaint in this proceeding upon respondents, 
Lawton V. Crocker and Henry F. Crocker, copartners doing busi- 
ness under the firm names of The National Survey Co., The National 
Survey, and National Survey, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance and service of said complaint and 
the filing of respondents’ answer, a stipulation as to the facts, in lieu 
of testimony and documentary evidence, which waived further and 
all other intervening procedure, was entered into between the chief 
counsel for the Commission and counsel for respondent, and was duly 
accepted and approved by the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint, answer, and stipulation, briefs and oral argu- 
ments of counsel having been waived, and the Commission having 
duly considered the same and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Lawton V. Crocker and Henry 
F. Crocker, are copartners doing business under the firm name and 
style of “The National Survey Company” and “The National Sur- 
vey,” having their principal place of business at Chester, Vt., and 
part of their business has been and is the publication and sale of 
maps and the sale and shipment of some of said maps in interstate 
commerce in competition with others similarly engaged. 
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Par. 2. Of maps so sold and shipped by respondents, during five 
years last past, maps to the average annual aggregate sales price 
of $2,069, were labeled or designated “Official Map” or “Official 
National Survey Map,” followed by the name of the States, State, 
Territory or region shown by such maps, and for the purpose of 
promoting the sale of these maps, certain advertising material has 
been circulated in interstate commerce by the respondents, describ- 
ing these maps by the aforesaid designations. 

Par. 3. Of such maps so labeled, designated, advertised, and sold: 


None of “The Official Map of the World” has been sold during the last four 
years, and said item has been abandoned; 

Of “The Official Map of the United States” the annual sales during the four 
years last past have not exceeded $25, and its publication has been dis- 
continued ; 

Of New England, since 1926, respondents have advertised, published and 
sold as aforesaid, maps, in various forms and sizes, and variously labeled and 
designated. Among such designations were: 

1, The National Survey Map of New England. 

2. The Official National Survey Map of New England. 

8. Official National Survey Maps of New England. 

4. Official National Survey Map—New England. 

Within the latter, which is in book form, appears designations as follows: 

(a) “The Official Map of Maine,” with an imprint facsimile of the coat of 
arms of Maine within such large type wording. 

(b) Official National Survey “Bookform” Maps of Vermont and New Hamp- 
shire. 

.(e) Official National Survey ‘“Bookform’” Maps of Southern New England. 

Following such designations which are in large type, appears the following 
in small type: 

Compiled from U. S. Government Surveys, Official State Surveys, and original 
sources. 
and the following: 

Published by 
The National Survey Co. 
Chester, Vermont. 
L. V. Crocker, Topographer. 


Of the State of Maine, in addition to the one aforementioned, respondents 
have: advertised, published and sold as aforestated, a certain large map desig- 
nated in large type “The Official Map of Maine”, with an imprint facsimile of 
the coat of arms of Maine within such wording. 

Of the State of New York, respondents have advertised, published and sold as 
aforestated, maps labeled and designated in large type—“The Official National 
Survey Map of New York”, with a facsimile imprint of the coat of arms of New 
York within said lettering. 

Following the foregoing designations on said maps of Maine and New York 
appears the same wording as appears in the various New England maps, as 
above set out. 
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Par. 4. No one of the aforementioned maps were in fact “Official,” 
or “National,” or “National Survey” maps, as having been either pub- 
lished by, or upon the order of, or with the sanction of, any authority 
of any federal, state, or other political entity, although certain of said 
maps were purchased and used by certain State departments and 
organizations. 

Par. 5. Certain Federal agencies publish maps using the words 
“National” and “Survey” as a part of their designation of source. 

Par. 6. The use of the words “Official,” “National,” and “National 
Survey” in labels and designations by respondents in the manner 
hereinbefore described, signifies to some of the public that such maps 
were in fact issued by, or with the authorization or sanction and 
approval of, properly constituted national, Federal, or State authori- 
ties, as the case might be, and such labeling and designation consti- 
tute, and are, false representations that such maps have been issued 
or sanctioned by such proper authorities, and such advertising, label- 
ing, and designation have the tendency to deceive and mislead the 
public into the erroneous belief that said maps are official, national 
survey maps, and Federal or State government publications, 

Par. 7. The foregoing actual and implied misrepresentations and 
erroneous beliefs induced thereby have a tendency unfairly to divert 
trade to respondents from individuals, firms, and corporations sim- 
ilarly engaged and competing in the business of distributing and 
selling maps who do not use such false and deceptive labels and desig- 
nations, to the substantial injury of said competitors engaged in inter- 
state commerce among and between the various States of the United 
States and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents Lawton VY 
Crocker and Henry F. Crocker, copartners doing business under the 
firm names of The National Survey Co., and The National Survey, 
are to the prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
respondents and the stipulation as to the facts in lieu of evidence, 
and the Commission having made its findings as to the facts and its 
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conclusion that said respondents have violated the provisions of an 
Act of Congress approved September 26, 1914, entitled, “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondents, Lawton V. Crocker and Henry 
F. Crocker, copartners doing business under the firm names of The 
National Survey Co. and The National Survey, their representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of maps in interstate commerce or in the District of 
Columbia, do forthwith cease and desist, directly or indirectly, either 
personally or through any corporate or other device, from: 
Representing, directly or by implication, by or through use of the 
word “Official,” either alone or in conjunction or connection with the 
words “National” or “National Survey” printed on their maps, or in 
any other manner, that said maps are “Official” publications of, or 
are authorized or sanctioned by federal or state authorities, unless 
said maps are in fact official publications of Federal or State authori- 
ties and have been authorized and sanctioned by such authorities; 
provided, however, that whenever the respondents print, issue, and 
distribute maps sanctioned, adopted and used by any organization, 
they are not hereby prohibited from using the word “official” in con- 
junction, and connection with the name of such organization actually 
sanctioning, adopting and authorizing the issuance of said maps 
when the name of said organization appears in close connection and 
conjunction with the word “official” in letters of equal prominence. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In ror Marrer or 


ANTHONY J. HILDRETH AND JOSEPH FISCHLER, TRAD- 
ING AS SANITAS FUNDOSHI COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2797. Complaint, May 5, 1936—Decision, Dec. 28, 1937 


Where a firm engaged, as “Sanitas Fundoshi Company,” in selling and dis- 
tributing combination loin cloth and suspensory to purchasers in other 
States, in substantial competition with those engaged in sale and distri- 
bution of undergarments and other articles designed for the same general 
uses and purposes; in advertising their said product in various periodicals 
of nation-wide circulation and in folders mailed to customers and pro- 
spective customers in the various States— 

Represented that the same was a builder and restorer of health and was’ sci- 
entifically designed to preserve, and would preserve, the strength, vigor, 
vitality and nervous energy of the wearer and relieve him of fatigue, 
through such statements, among others, as “* * * of specially treated 
hand-woven Oriental fabric * * * Conserves vitality,” ete, “* * * 
new, scientific article of clothing, for men * * * American adaptation 
of a garment centuries old in the Orient,” ete, “* * * every thread 
* * * has been treated by a secret, scientific and sanitary process,” etc., 
“x * * preserves strength and vigor to a marked degree,” ete., “HEALTH 
BUILDER—HEALTH RESTORER,” facts being cloth was not specially 
treated, etc., or unlike other cloths on the market with respect to its func- 
tions and properties, other similar articles had same functional char- 
acteristics, said article would not restore or correct anatomical conditions, 
was not a builder or restorer of health, or constructed to fill particular 
requirements, developed as result of scientific investigation, or scientifically 
designed to preserve the strength, vigor, ete., of the wearer, and was inca- 
pable of so doing, and belonged to a class not required by normal persons; 

With capacity and tendency to mislead and deceive members of purchasing 
public into erroneous belief that their said product, thus advertised, offered 
and sold, would build health and restore lost health, and that it was sci- 
entifically designed to and would accomplish the various results claimed 
therefor, and to induce members of buying public to purchase said article 
because of such erroneous beliefs thus engendered, and to unfairly divert 
trade to them from competitors engaged in sale of garments with such 
features or other articles designed for same general usage and purposes; to: 
the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. Edward M. Averill and Mr. W. W. Sheppard, trial 
examiners. 
Mr. Astor Hogg for the Commission. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Anthony 
J. Hildreth and Joseph Fischler, hereinafter referred to as respond- 
ents, have been and now are using unfair methods of competition in 
commerce as “commerce” is defined in said act, and it appearing to 
the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacraPH 1. Respondents, Anthony J. Hildreth and Joseph 
Fischler are copartners trading under the name and style of Sanitas 
Fundoshi Company, with their office and principal place of business 
located at 7508 Linwood Avenue, Cleveland, Ohio, and are now and 
have been for more than one year last past engaged in the business 
of manufacturing from cloth made in and imported from Japan a 
combination loin cloth and suspensory for the use of men, and in the 
sale and distribution thereof to members of the purchasing public as 
herein set out. 

Par. 2. The respondents, being engaged in business, as aforesaid, 
cause said loin cloth and suspensory, when sold by them, to be trans- 
ported from their office and principal place of business in the State 
of Ohio to purchasers thereof located in the various States of the 
United States other than the State of Ohio, and in the District of 
Columbia. There is now, and has been at all times since the respond- 
ents have been in business as aforesaid, a constant current of trade 
and commerce in said loin cloth and suspensory so distributed and 
sold by the respondents between and among the various States of the 
United States and in the District of Columbia. 

Par. 3. Respondents, in the course and conduct of their business, 
are now, and have been at all times mentioned herein, engaged in 
substantial competition with other partnerships and with corpora- 
tions, firms, and individuals engaged in commerce among the vari- 
ous States of the United States and in the District of Columbia in 
the sale and distribution of similar products. 

Par. 4. In the course and conduct of their business, as hereinabove 
set out, respondents, Anthony J. Hildreth and Joseph Fischler, trad- 
ing as Sanitas Fundoshi Company, in offering for sale and selling 
their said products in interstate commerce, cause advertisements 
thereof to be inserted in various periodicals having a wide circulation 
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in the various States of the United States, and also in advertising 
folders mailed by respondents to customers and prospective customers 
in the various States of the United States. In such advertisements 
and advertising matter, the following statements and representations 
have been and are made: 

A one-piece garment of specially treated hand-woven Oriental fabric * * *. 
Conserves vitality. Absorbs body moisture * * *. 

Absorbs moisture like a blotter. Simple Sanitary Scientific * * by The 
SANITAS FUNDOSHI is a new, scientific article of clothing for men * * *. 
The SANITAS FUNDOSHI is the American adaptation of a garment cen- 
turies old in the Orient. It is made from a specially hand-woven fabric, 
every thread of which has been treated by a secret, scientific and sanitary proc- 
ess which imparts wonderfully soft, absorbent and resilient qualities * * =; 
It * * * allows free circulation and instantly absorbs prespiration and other 
body moisture * * *, It preserves strength and vigor to a marked degree. 
It is a boon to men who are much on their feet. To those inclined to weakness 
or debility, the Sanitas Fundoshi will prove a definite preserver of vitality and 
nervous energy. It has been worn in the Orient for centuries. Japanese 
soldiers, noted for their physical endurance, always wear the FUNDOSHI— 
not only because it is clean and healthful, but because it conserves energy and 
relieves fatigue. 

The following appears on the outside of the containers in which 
said product is packed and sold: 


HEALTH BUILDER—HEALTH RESTORER. 


All of said statements, together with many similar statements 
appearing in respondents’ advertising literature, purport to be 
descriptive of respondents’ product. In all of their advertising 
literature, respondents represent through statements and representa- 
tions herein set out and other statements of similar import and 
effect that: 

1. Their product is a builder of health and a restorer of health; 

2. Their product is a scientific article of clothing for men and was 
scientifically designed to preserve and had the properties of preserv- 
ing and did preserve the strength, vigor, vitality, and nervous energy 
of the wearer and relieved the fatigue of the wearer; 

3. Their product contained greater absorbent qualities than other 
similar products. 

In truth and in fact, the product so described and referred to was 
not, and is not, a health builder or a health restorer, nor is it a sci- 
entific article of clothing for men; it was not scientifically designed to 
preserve, nor has it properties of preserving, and it does not preserve 
the strength, vigor, vitality or nervous energy of the wearer and it 
does not relieve the fatigue of the wearer; it contains no greater 
absorbent or resilient qualities than other similar garments made of 
cloth. 
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Par. 5. Representations of respondents, as hereinabove set out, 
and other similar representations, have had and do have the tendency 
and capacity to confuse, mislead, and deceive members of the public 
into the false and erroneous belief that respondents’ said product 
will build health and restore lost health; that the product is a sci- 
entific article of clothing and is scientifically designed to preserve 
and does preserve the strength, vigor, vitality and nervous energy 
of the wearer and relieves fatigue; that, it contains greater absorbent 
qualities than other similar products. The said representations of 
the respondents have had, and do have, the capacity and tendency to 
induce members of the public to buy and use said product because 
of the erroneous beliefs engendered as above set out. Further, said 
representations have the capacity and tendency to unfairly divert 
trade from competitors of respondent engaged in the sale, in inter- 
state commerce, of similar products, which said competitors truth- 
fully and rightfully advertise and represent their said products, and 
in no wise misrepresent the properties, functions, uses or effects of 
their said competing products. As the result thereof, substantial in- 
jury has been and is now being done by respondent to substantial 
competition in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 6. The acts and practices of respondents are to the injury 
and prejudice of the public and to the competitors of respondent in 
interstate commerce within the intent and meaning of Section 5 of 
an Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” ap- 
proved September 26, 1914. 


Report, Frnprnes As TO THE Facts, AND OrprrR 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on May 5, 1986, issued and served its 
complaint in this proceeding upon respondents Anthony J. Hildreth 
and Joseph Fischler, individuals trading as Sanitas Fundoshi Com- 
pany, charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Astor Hogg, attorney for the 
Commission, before Edward M. Averill and W. W. Sheppard, ex- ° 
aminers of the Commission, theretofore duly designated by it, and 
in opposition to the allegations of the complaint by Joseph Fischler, 
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one of the respondents; and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint and in opposition 
thereto; and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondents, Anthony J. Hildreth and Joseph 
Fischler are individuals trading and doing business under the name 
of Sanitas Fundoshi Company with their office and principal place 
of business located at 7508 Linwood Avenue, Cleveland, Ohio. For 
several years last past they have been engaged in advertising, selling, 
and distributing a combination loin cloth and suspensory. Respond- 
ents sell and distribute said article in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia. They cause said article when sold to be shipped from their 
place of business in the State of Ohio to the purchasers thereof lo- 
cated in the various States of the United States other than the State 
of Ohio. In the conduct of their business they are, and at all times 
herein mentioned have been, in substantial competition with other 
partnerships and with persons, firms and corporations engaged in 
the business of selling and distributing undergarments with suspens- 
ory features, and suspensories and other article designed for the same 
general uses and purposes in commerce between and among the vari- 
ous States of the United States. 

Par. 2. In the course and conduct of their business, in offering for 
sale and selling their said product in interstate commerce, respond- 
ents have represented in various periodicals having a nation-wide 
circulation and in advertising folders mailed by respondents to their 
customers and prospective customers in the various States of the 
United States that their product is a builder of health and a restorer 
of health; that their product is a scientific article of clothing for men 
and is scientifically designed to preserve and has such properties as 
to preserve the strength, vigor, vitality, and nervous energy of the 
wearer and relieve the fatigue of the wearer. Among the represen- 

tations and claims made by respondents are: 


A one-piece garment of specially treated hand-woven Oriental fabric * * * 
Conserves vitality, absorbs body moisture * * * 
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Absorbs moisture like a blotter. Simple Sanitary Scientific * * * The 
SANITAS FUNDOSHI is a new, scientific article of clothing, for men * * * 
The SANITAS FUNDOSHI is the American adaptation of a garment centuries 
old in the Orient. It is made from a specially hand-woven fabric, every thread 
of which has been treated by a secret, scientific and sanitary process which 
imparts wonderfully soft, absorbent and resilient qualities * * * It 
* * * allows free circulation and instantly absorbs perspiration and other 
body moisture * * * It preserves strength and vigor to a marked degree. 
It is a boon to men who are much on their feet. To those inclined to weakness 
or debility, the SANITAS FUNDOSHI will prove a definite preserver of vitality 
‘and nervous energy. It has been worn in the Orient for centuries. Japanese 
soldiers, noted for their physical endurance, always wear the FUNDOSHI— 
not only because it is clean and healthful, but because it conserves energy and 


relieves fatigue. 
HEALTH BUILDER—HEALTH RESTORER 


Par. 3, The article advertised and sold by respondents is hand- 
loomed and made from cotton cloth on sewing machines. The edge 
of the cloth is woven so as to prevent the garment from raveling. 
Attached to the cloth is a tape, referred to by respondents as a belt, 
that is used by the wearer in fastening the garment to the body. 
The garment is wrapped about the body, and the loose end is pulled 
up through the tape or belt. In that way it acts as a support for the 
genital organs. The garment can also be used as an undergarment 
as well as a suspensory. 

Par. 4. The Commission finds that the elath from which the gar- 
ment is made is not specially treated with any secret chemical proper- 
ties and is not unlike other cloths on the market with respect to its 
functions and properties. There are other athletic supporters that 
have the same supporting characteristics as respondents’ article. 
‘The article will not restore or correct anatomical conditions of the 
human body and such article when worn is not a builder of health 
or a restorer of health. The article involved is not constructed to 
fill particular requirements that have been developed as the result 
of scientific investigations. The article is not scientifically designed 
to preserve the strength, vigor, vitality, or nervous energy of the 
wearer, nor to relieve the fatigue of the wearer. Normal persons do 
not generally have any need for or benefit from the use of suspen- 
sories except when engaged in some strenuous sport or when spe- 
cifically prescribed by a physician to relieve some particular physical 
ailment. The article is incapable of and it does not preserve the 
strength, vigor, vitality, or nervous energy of the wearer and it does 
not relieve the fatigue of the wearer. 

Par. 5. The representations made by respondents, as hereinbefore 
set out, have the capacity and tendency to mislead and deceive mem- 
bers of the purchasing public into the erroneous belief that respond- 
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ents’ product so advertised, offered for sale and sold, will build health 
and restore lost health; that the product is scientifically designed to, 
and does, preserve the strength, vigor, vitality, and nervous energy of 
the wearer and that by the use of said article the wearer will be 
relieved of fatigue. Said representations of respondents have the 
capacity and tendency to induce members of the buying public into 
buying said article because of such erroneous beliefs engendered as 
above set forth, and to unfairly divert trade to respondents from 
competitors engaged in the sale of undergarments with suspensory 
features, and in the sale of suspensories and other articles designed 
for the same general uses and purposes in commerce among and 
between the various States of the United States. Thereby, sub- 
stantial injury has been done, and is being done, to competition in 
commerce as herein set out. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Anthony J. 
Hildreth and Joseph Fischler, individuals, trading as Sanitas Fun- 
doshi Company, are to the prejudice of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before Edward W. 
Averill and W. W. Sheppard, examiners of the Federal Trade Com- 
mission theretofore duly designated by it, in support of the allega- 
tions of said complaint and in opposition thereto, and briefs filed 
herein, and the Commission having made its findings as to the facts 
and its conclusion, that said respondents have violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondents Anthony J. Hildreth and 
Joseph Fischler, individuals, trading as Sanitas Fundoshi Company, 
their representatives, agents, servants and employees in connection 
with the offering for sale, sale and distribution of a combination loin 
cloth and suspensory in interstate commerce or the District of 
Columbia, do forthwith cease and desist from: 
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1. Representing in any manner, directly or indirectly, that said 
product is a builder of health or a restorer of health. 

2. Representing in any manner, that the product is scientifically 
designed to preserve, or that when worn, it will preserve the strength, 
vigor, vitality, or nervous energy of the wearer or that it will relieve 
the fatigue of the wearer. 

It is further ordered, That the respondents shall within 60 days 
after service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


RALEIGH CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2707. Complaint, Jan. 31, 1936—Decision, Dec. 29, 1937 


Where a corporation engaged in manufacture and sale of packages or assort- 
ments of candy, so packed and assembled as to involve use of a lottery 
scheme when sold and distributed to consumers thereof, or so-called “draw” 
or “deal” assortments, sale and distribution of which type candy, affording, 
in connection with sale thereof to public, means or opportunity of obtaining 
a prize or becoming a winner by lot or chance, teaches and encourages 
gambling among children, who constitute substantial number of purchasers 
and consumers of such type of candy, and particularly where prize is such 
as to them is attractive, and appearance of which “draw” or “deal” assort- 
ments in the markets of many manufacturers selling their “straight” 
merchandise only, in competition with the other, has been followed by 
marked decrease in sales of such “straight” goods, due to gambling or 
lottery feature connected with so-called “draw” or “deal” candy— 

Sold, to wholesalers and jobbers, their aforesaid lottery assortments, including, 

among others, those composed of— 

(a) Large candy doll, together with push card, for sale and distribution 
to purchasing public under a plan by which person paid for chance amount 
ranging from 1¢ to 15¢, in accordance with dise selected and number dis- 
closed, and secured, or failed to secure, such doll and anything other than 
privilege of selection for money paid, in accordance with success of par- 
ticular purchaser in selecting feminine name corresponding to that con- 
cealed under card’s large disc; 

(b) Number of one-pound boxes of assorted candies and other articles of 
merchandise, with push card, for sale and distribution to purchasing public 
under plan, in accordance with which purchaser received, for 5¢ paid, one 
of said boxes, in accordance with success or failure in securing certain 
specified numbers, and purchaser found to have obtained, after sale of all 
chances, number corresponding to that under large seal, received, without 
further charge, aforesaid other article of merchandise included with such 
assortment, value of which, as of the one-pound boxes, exceeded 5¢ paid, 
and under which purchasers not thus qualifying received nothing for their 
money other than privilege of making such chance selection; and of 

(c) Number of boxes of candy, together with punch board, for sale and 
distribution to purchasing public under plan in accordance with which per- 
son received, for penny paid, one of such boxes, in accordance with success 
or failure in selecting one of certain specified numbers, and purchasers of 
last punches in each of the sections into which said board was divided 
received one of such boxes likewise, value of which was in excess of the 
penny paid, and purchasers failing to make one of aforesaid selections 
received nothing for their money other than privilege of making punch; 
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So assembled and packed that they were designed to be, and were, exposed and 
used by numerous retail dealer purchasers thereof for distribution to pur- 
chasing public by lot or chance, without alteration or rearrangement, and 
with knowledge and intent that such candy should thus be resold to publie 
by lot or chance by said retail dealers, in violation of public policy, and in 
competition with many who regard such sale and distribution as morally 
bad and as encouraging gambling, and especially among children, and as 
injurious to the candy industry through resulting in the merchandising of 
a chance or lottery instead of candy, and as providing retail merchants with 
a means of violating the laws of the several States, and some of whom, for 
such reasons, refuse to sell candy so packed that it can be resold to public 
by lot or chance; 

With result that such competitors were put to a competitive disadvantage and 
retailers, finding that they could dispose of more candy by “draw” or “deal” 
method, bought from it and others employing similar methods of sale, and 
trade was thereby diverted from such competitors to it and others using 
such methods: 

Held, That such acts and practices were to the prejudice of the public and com- 

petitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 


Mr. P. C. Kolinski and Mr. Henry C. Lank for the Commission. 
Leahy, Walther, Hecker & Ely, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Raleigh 
Candy Company, a corporation, hereinafter referred to as respond- 
ent, has been and is using unfair methods of competition in commerce 
as “commerce” is defined in said act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent is a corporation, organized under the 
laws of Missouri with its principal office and place of business in the 
city of St. Louis, State of Missouri. Respondent is now, and for 
several years last past, has been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale and retail 
dealers located at points in the various States of the United States, 
and causes said products, when so sold, to be transported from its 
place of business in the city of St. Louis, State of Missouri, to pur- 
chasers thereof in other States of the United States at their respec- 
tive places of business, and there is now, and has been for several 
years last past, a course of trade and commerce by said respondent 
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in such candy, between and among the States of the United States. 
In the course and conduct of the said business, respondent is in 
competition with other corporations and with individuals and part- 
nerships engaged in the sale and distribution of candy and candy 
products in commerce between and among the various States of 
the United States. 

Par. 2. In the course and conduct of its business, as described 
in paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
are hereinafter described for the purpose of showing the methods 
used by respondent, but this list is not all inclusive of the various 
packages, nor does it include all the details of the several sales plans 
which respondent has been or is using in the distribution of candy 
by lot or chance: 

(a) One of said assortments is composed of a large candy doll 
baby, together with a device commonly called a push card. The 
candy doll baby in said assortment is distributed to purchasers in the 
following manner: 

The push card has fifteen partially perforated discs, and when a 
push is made and the disc separated from the card, a price is dis- 
closed. The prices on said discs run from 1¢ to 15¢, but are not 
arranged in numerical sequence. The price on said disc is the 
amount which the customer pays. Above each disc is a girl’s name 
and all the names are different. There is on said card one large par- 
tially perforated disc, and when the fifteen pushes on said card have 
all been punched, this large disc is to be removed and a name is then 
disclosed. The customer having selected the disc bearing the name 
corresponding to the name under this large disc, is entitled to receive, 
and is to be given without further charge, the large candy doll baby. 
Purchasers who do not qualify by selecting the name shown under the 
large disc receive nothing for their money other than the privilege of 
pushing said disc from the card. The amount of money which the 
customer pays is determined wholly by lot or chance, and the fact 
as to whether a customer receives the candy doll or receives nothing 
for his money is also determined wholly by lot or chance. 

The respondent manufactures and distributes numerous variations 
of the above described assortment where the details are different but 
where the principle involved is similar. 

(5) Another assortment manufactured and distributed by the re- 
spondent is composed of a number of one-pound boxes of assorted 
candies and another article of merchandise, together with a device 
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commonly called a push card or punchboard. The candy contained 
in said assortment is distributed to purchasers in the following 
manner: | 

Sales from said push card or punchboard are 5¢ each, and when a 
push is made, a number is disclosed. The numbers run from one 
to the number of pushes or punches there are on the board but are 
not arranged consecutively. The numbers are effectively concealed 
from customers and prospective customers until a push or punch has 
been made and the numbers separated from the card or board. The 
purchasers obtaining certain specified numbers are entitled to receive, 
and are to be given without additional cost one of the one- pound 
boxes of assorted candies. The board also contains a seal, under 
which a number is concealed. The number under this seal is effec- 
tively concealed until all the sales have been made from said board 
and the seal removed. The purchaser who obtains the number shown 
under the large seal, is entitled to receive without additional cost the 
other article of merchandise contained in said assortment. | The one- 
pound boxes of assorted candies and the other article of merchandise 
ive each worth more than 5¢. The purchaser who obtains one of the 
numbers calling for one of the boxes of candy receives the same, and 
purchasers not qualifying by receiving one of said numbers, receive 
nothing for their money other than the privilege of pushing a num- 
ber from the card or board. The fact as to whether a purchaser 
receives nothing for his money, or receives one of the one-pound 
boxes of candy for the price of 5¢, or the other article of merchandise 
for the price of 5¢ is thus determined wholly by lot or chance. 

The respondent manufactures and distributes numerous assortments 

involving the same principle but differing in details. 
. (ce) Respondent also manufacturers and distributes an assortment 
consisting of a number of boxes of candy, together with a device 
commonly called a punchboard. The candy in said assortment is 
distributed in the following manner: 

The board has a number of partially perforated holes, and in each 
hole is inserted a slip of paper bearing a number. The holes on 
said board are arranged in sections. Sales are 1¢ each, and the board 
bears a statement informing customers and prospective customers 
that certain specified numbers entitle the purchaser to one of the 
boxes of candy, and that the purchaser punching the last punch in 
each section, is entitled to receive one of the boxes of candy. The 
numbers on said slips are effectively concealed from purchasers and 
prospective purchasers until a punch has been made, and the slip 
separated from the board. Purchasers who do not qualify by ob- 
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taining one of the numbers specified, or by punching the last punch 
in one of the sections, receive nothing for their money other than 
the privilege of making a punch from the board. Those qualifying 
by receiving one of the numbers specified or by punching the last 
punch in one of the sections receive one of the boxes of candy. The 
boxes of candy are each worth more than 1¢. The fact as to whether 
a purchaser receives one of the boxes of candy or nothing for his 
money is determined wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail deal- 
ers, and the retail dealers to whom respondent sells direct, expose 
said assortments for sale, and sel] said candy to the purchasing pub- 
lic in accordance with the aforesaid sales plans. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plans 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said products in preference to candy offered 
for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure candy or an article of merchandise of a value i in 
excess of the amount paid. 

The use by respondent of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid 
of said method is a practice of the sort. which the common.law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan- 
gerous tendency unduly to hinder competition or create monopoly 
in this, to wit; that the use thereof has the tendency and -eapacity 
to exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same method or an 
eduivalétit or similar method involving the same or an. equivalent 
or similar element of chance or lottery peas, 

~ Wherefore, many persons, firms, and corporations who unk and 
sell candy in competition with ihe respondent, as above alleged, are 
unwilling to offer for or sell eandy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the, purchas- 
ing public so as to involve a game of chance, and such senpRettons 
refrain therefrom. ; 

Par. 5. Many dealers in and ultimate purchasers. of pe ea are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 


RALEIGH CANDY CO. 127 
722" * Findings ‘ 


the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method, 
Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by jeeyire or any other 
method that is contrary to public policy. 
_ Par. 7. The aforementioned methods, acts, and erate of the 
respondent are all to the prejudice of the snare and of respondent’s 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods “of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act. to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Rerort, Finprncs as To THE Facts, AND Orper 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on January 31, 1936, issued and 
served its complaint upon the respondent, Raleigh Candy Company, 
charging it with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, testi- 
mony and other evidence in support of the allegations Bt said 
complaint were introduced by P. C. Kolinski; attorney for the 
Commission, and in opposition thereto by John S. Leahy, Herbert E. 
Barnard, and Leroy R. Krein, attorneys for the respondent, before 
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Miles J. Furnas, an examiner of the Commission theretofore duly 
designated by it. The said testimony and other evidence were duly 
~ yecorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto 
and the oral arguments of counsel aforesaid; and the Commission, 
having duly considered the matter and being now fully advised: im 
the premises, finds that this proceeding is in the interest of the pub- 
lic, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 
FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Raleigh Candy Company is a 
corporation, organized under the laws of the State of Missouri, with 
its principal office and place of business located in the city of St. 
Louis, Mo. Respondent is now, and for several years last past has 
been, engaged in the manufacture of candies and in the sale and 
distribution thereof to wholesale dealers and jobbers located in 
twenty-four States of the United States, and causes its products, 
when so sold, to be transported from its principal place of business 
in. the city of St. Louis, Mo., to purchasers thereof in the State of 
Missouri and in twenty-three of the other States of the United 
States, at. their respective places of business. There is now, and has 
been for several years last past, a course of trade and commerce by 
said respondent in such candy between and among the States of the 
United States. In so carrying on said business, respondent. is, and 
has been, engaged in active competition with other corporations, and 
with partnerships and individuals engaged in the manufacture of 
candy, and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 above, the respondent has sold in commerce between and 
among the States of the United States, to wholesale dealers and job- 
bers, various packages or assortments of candy so packed and assem- 
bled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. The said assortments were 
described by an officer; of the respondent, called as a witness on 
behalf of the Commission, and are shown in the catalog of the 
respondent which was offered as an exhibit. Certain of said assort- 
ments are hereafter described for the purpose of showing the meth- 
ods used by the respondent, but these descriptions do not. include all 
of the assortments nor the details of the several sales plans which 


RALEIGH CANDY CO. 129 


122 | Findings 


respondent has been, or is, using in the distribution of candy by lot 
or chance; 

(a) One of said assortments is composed of a large candy doll 
baby, together with a device commonly called a push card. The 
candy doll baby in said assortment is distributed to purchasers in 
the following manner: . 

The push card has fifteen partially perforated discs, and when a 
push is made and the disc separated from the card, a price is dis- 
closed. The prices on said discs run from 1¢ to 15¢, but. are not 
arranged in numerical sequence. The price on said disc is the 
amount which the customer pays. Above each disc is a girl’s name 
and all the names are different. There is on said card one large 
partially perforated disc, and when the fifteen pushes on said card 
have all been punched, this large disc is to be removed and a name 
is then disclosed. The customer having selected the disc bearing the 
name corresponding to the name under this large disc, is entitled to 
receive, and is to be given without further charge, the large candy 
doll baby. Purchasers who do not qualify by selecting the name 
shown under the large disc receive nothing for their money other 
than the privilege of pushing said disc from the card. The amount 
of money which the customer pays is determined wholly by lot or 
chance, and the fact as to whether a customer receives the candy doll 
or receives nothing for his money is also determined wholly by lot 
or chance. 

(6) Another assortment manufactured and distributed by the 
respondent is composed of a number of one-pound boxes of assorted 
candies and another article of merchandise, together with a device 
commonly called a push card or punchboard. The candy contained 
in said assortment is distributed to purchasers in the following 
manner ; 

_ Sales from said push card or punchboard are 5¢ each, and when a 
push is made, a number is disclosed. The numbers run from one 
to the number of pushes or punches there are on the board but are 
not arranged consecutively. The numbers are effectively concealed 
from customers and prospective customers until a push or punch 
has been made and the numbers separated from the card or board. 
The purchasers obtaining certain specified numbers are entitled to 
receive, and are to be given without additional cost one of the one- 
pound boxes of assorted candies. The board also contains a seal, 
under which a number is concealed. The number under this seal is 
effectively concealed until all the sales have been made from said 
board and the seal removed. The purchaser who obtains the number 
shown under the large seal is entitled to receive, without additional 
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cost, the other article of merchandise contained in said assortment. 
The one-pound boxes of assorted candies and the other article of mer- 
chandise are each worth more than 5¢. The purchaser who obtains 
one of the numbers calling for one of the boxes of candy receives 
the same, and purchasers not qualifying by receiving one of said 
numbers, receive nothing for their money other than the privilege 
of pushing a number from the card or board. The fact as to whether 
a purchaser receives nothing for his money, or receives one of the 
one-pound boxes of candy for the price of 5¢, or the other article 
of merchandise for the price of 5¢ is thus determined wholly bogus Jot 
or chance. 

(c) Respondent also manufactures and distributes an assortment 
consisting of a number of boxes of candy, together with a device 
commonly called a punchboard. The candy in said assortment is 
distributed in the following manner: 

The board has a number of partially perforated holes, and in each 
hole is inserted a slip of paper bearing a number. The holes on said 
board are arranged in sections. Sales are 1¢ each, and the board 
bears a statement informing customers and prospective customers 
that certain specified numbers entitled the purchaser to one of the 
boxes of candy, and that the purchaser punching the last punch in 
each section, is entitled to receive one of the boxes of candy. The 
numbers on said slips are effectively concealed from purchasers and 
prospective purchasers until a punch has been made, and the slip 
separated from the board. Purchasers who do not qualify by 
obtaining one of the numbers specified, or by punching the last 
punch in one of the sections, receive nothing for their money other 
than the privilege of making a punch from the board. Those quali- 
fying by receiving one of the numbers specified or by punching the 
last punch in one of the sections receive one of the boxes of candy. 
The boxes of candy are each worth more than 1¢. The fact as to 
whether a purchaser receives one of the boxes of candy or anes 
for his money is determined wholly by lot or chance. 

Par. 8. Candy assortments involving the lot or chance feature as 
described in paragraph 2 above are generally referred to in the candy 
trade or industry as “draw” or “deal” assortments. Assortments of 
candy without any lot or chance feature in connection with their 
resale to the public are generally referred to in the candy trade or 
industry as “straight” merchandise. These terms will be used here- 
after in these findings to distinguish the various types of assortments. 

Par. 4. The wholesale dealers or jobbers, to whom respondent 
sells its assortments, resell the same to retail dealers. Numerous re- 
tail dealers purchase the said assortments from said wholesale dealers 
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and jobbers, and such retail dealers display said assortments for sale 
to the public as packed by the respondent, and the candy contained 
in the majority of said assortments is sold and distributed to the 
consuming public by means of said push cards or punch boards in 
the manner hereinbefore described. 

Par. 5. All sales made by respondent to wholesale dealers and 
jobbers are absolute sales and respondent retains no control over 
said assortments after they are delivered to the wholesale dealer or 
jobber. The assortments are assembled and packed in such manner 
that they are, and have been, used, and may be used, by retail dealers 
for distribution to the purchasing public by lot or chance without 
alteration or rearrangement. 

‘In the sale and distribution to wholesale dealers and jobbers of the 
assortments of candy hereinbefore described, respondent has knowl- 
edge that the said candy is to be resold to the purchasing public by 
retail dealers by lot or chance, and it packs such candy in the way 
and manner described so that, without alteration, addition, or re- 
arrangement thereof, it will be, and may be resold to the public by 
lot or chance by said retail dealers. Such packing and distribu- 
tion is contrary to public policy. 

Par. 6. There are in the United States many manufacturers of 
candy: who do not manufacture and sell “draw” or “deal” assort- 
ments of candy and who sell their “straight” merchandise in inter- 
state commerce in competition with the “draw” or “deal” candy, 
and manufacturers of “straight” merchandise have noted a marked 
decrease in the sales of their products whenever or wherever the 
“draw” or “deal” assortments have appeared in their market. This 
decrease in the sale of “straight” merchandise is due to the gambling 
or lottery feature connected with the “draw” or “deal” candy. 

Witnesses from several branches of the candy industry testified 
in this proceeding to the effect that consumers preferred to purchase 
“draw” or “deal” candy because of the gambling feature connected 
with its sale. The sale and distribution of “draw” or “deal” assort- 
ments of candy, or of candy which has connected with its sale to the 
public the means or opportunity of obtaining a prize or becoming a 
winner by lot or chance, teaches and encourages gambling among 
children who comprise a substantial number of the purchasers and 
consumers of this type of candy. Particularly is this true where 
the prize is attractive to children; for instance, where the prize is a 
candy doll baby or is a child’s wagon. 

Par. 7. The sale and distribution of candy by the methods de- 
scribed herein is the sale and distribution of candy by lot or chance, 
and constitutes a lottery, gaming device or gift enterprise. Com- 
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petitors of respondent appeared as witnesses in this proceeding and 
testified, and the Commission finds that many competitors regard 
such sale and distribution as morally bad and as encouraging 
gambling, especially among children, and as injurious to the candy 
industry paentise it results in the merchandising of a chance or lot- 
tery instead of candy and has provided retail merchants with a 
means of violating the laws of the several States. Because of these 
reasons, some competitors of respondent refuse to sell candy so 
packed that it can be resold to the public by lot or chance. These 
competitors are thereby put to a competitive disadvantage.. The re- 
tailers, finding that they can dispose of more candy by the “draw” or 
“deal” method, buy from respondent and others employing the same 
methods of sale, and thereby trade is diverted from said competitors 
to respondent and others using similar methods. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Raleigh Candy 
Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com, 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to. create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and other evidence, taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, 
in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by P. C. Kolinski, 
counsel for the Commission, and John §. Leahy, counsel for the re- 
spondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of an Act of Congress approved September 26, 1914, entitled» 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, That the respondent, Raleigh Candy Company, a cor- 
poration, its ao agents, representatives, and employees, in the 
offering for sale, sale and distribution of candy and candy products 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 
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1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers packages or 
assortments of candy which are used or may be used, without altera- 
tion or rearrangement of the contents of such packages or assort- 
ments, to conduct a lottery, gaming device, or gift enterprise in the 
sale or distribution of the candy contained in the said assortment to 
the public; . 

3. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a 
device commonly called a punchboard, for use or which may be 
used in distributing or selling the said candy to the public at retail; 

4, Furnishing to dealers a device commonly called a push card, 
or a device commonly called a punchboard, either with packages or 
assortments of candy or separately, which push card or punchboard 
is to be used or may be used in distributing or selling said candy to 
the public. 

lt is further ordered, That the respondent, Raleigh Candy Com- 
pany shall, within 30 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
manner and form in which it has complied with this order. 
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Iw THE Marrer OF 


JOHNSON & JOHNSON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3029. Complaint, Jan. 8, 1937—Decision, Dec. 29, 1937 


Where a corporation engaged in manufacture of absorbent cotton, gauze, band- 
age, and other first-aid and surgical-dressing products, and in sale and 
distribution thereof to purchasers in other States, in substantial compe- 
tition with those engaged in manufacture, sale, and distribution of similar 
products in commerce among the various States and in the District of 
Columbia, and including manufacturers, sellers, and distributors of like 
and similar products, who truthfully advertise and represent nature, 
merit, therapeutic, and remedial value thereof, and those who do not 
falsely advertise and otherwise represent that their products have merits 
and values not possessed by competitive goods or articles not so well- 
known or extensively advertised, and do not unwarrantedly disparage pro- 
ducts of competitors; in advertising certain of its said products in news- 

/ papers, magazines, and other publications circulated among the various 
_ States and in aforesaid District— 

Unfairly disparaged competitors or competitors’ produets through statements 
inferring that, because such competitors did not extensively advertise their 
respective goods and products and they were not widely known, such goods 
subjected users thereof to dangers of infection, and were not safe and in 
sanitary condition when opened for use, through such statements as 
“x * * this young mother is wrapping around her son’s wrist a bandage 
that may invite infection. It is a ‘first-aid’ dressing of unknown make which 
can betray the trust imposed in it,” and that while probably “sterilized at 
some period,” as in the “original bleaching process,’ “in subsequent eut- 
ting and packing, it may have been handled by dirty hands * * * hands 
that couldn’t help but rob this dressing of its cleanliness—and safety,” and 
accompanying depiction of crutches, and under caption “Monuments to a 
Misplaced Trust,” among others, “You just can’t take chances with germs 
of infection,” “The ‘sterilized’ dressings that you use must be sterilized in 
fact as well as in name,” and “You can’t afford to gamble with any ‘first-aid’ 
product that is merely marked ‘sterilized’,’ and “* * * some ‘first-aid’ 
dressings of unknown make, which may be sterilized only in an early process 
of manufacture and subsequently be exposed to germ-laden dirt,” ete.,- facts 
being there is no necessary relationship between antiseptic properties or 
safety of any of products in question and fact that manufacturer is known 
or unknown ; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers of first-aid and surgical-dressing goods or articles into purchase 
of its said products in erroneous belief that its aforesaid representations 
were true, and with result that a number of the consuming public, as a 
direct consequence of such mistaken and erroneous beliefs, purchased sub- 
stantial volume thereof, and trade was unfairly diverted to it from those 
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likewise engaged in manufacture, sale and distribution of similar goods and 
_ articles; to the substantial injury of competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 
Before Mr. Edward EF. Reardon, trial examiner. 
Mr. Joseph C. Fehr for the Commission. 
Mr. Kenneth Perry, of New Brunswick, N. J., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Johnson 
& Johnson, a corporation, has been and now is using unfair methods 
of. competition in commerce, as “commerce” is defined in said act of 
Congress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Johnson & Johnson, is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of New Jersey, with its principal place of business 
located in the city of New Brunswick, in the State of New Jersey. 
It is now, and has been for more than one year last past, engaged in 
the business of manufacturing, selling and distributing absorbent 
cotton, gauze, bandage, and other first-aid and surgical-dressing 
products. It ships said products, or causes them to be shipped, when 
sold, to purchasers located at various points in States of the United 
States other than New Jersey. It maintains, and has at all times 
maintained, a constant current of trade and commerce in the, products 
distributed and sold by it among and between the various States of 
the United States and in the District of Columbia. In ‘the course 
and conduct of its business, respondent has been, at all times, referred 
to, herein, in substantial competition with other corporations, firms, 
partnerships, and individuals likewise engaged in the manufacture, 
sale, and distribution of similar products in commerce between and 
among the various States of the United States and in the District of 
Columbia. fhe 

Par. 2. In the course and conduct. of its business, as feconhedia in 
paragraph 1 hereof, and for the purpose of Seren a demand for 
its products on the part of the purchasing public, the respondent has 
caused advertisements and advertising matter pertaining to certain 
of its products to be inserted in newspapers and magazines, and other 
publications having a circulation between and among the various 
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States of the United States and in the District of Columbia. In said 
ways and by said means, the respondent has caused and now causes 
its said products to be advertised and represented as follows: Fol- 
lowing the picture of a young woman binding the wrist of a child 


are the statements: 


In alt ‘imnocence, this young mother is wrapping around her son’s wrist a 
bandage that may invite infection. 

It is a “first-aid” dressing of unknown make which can betray the trust im- 
posed in it. 

True, it probably was sterilized at some period of its manufacture 
as in the original bleaching process. 

But in subsequent cutting and packing, it may have been handled by dirty 
hands * * * hands that couldn’t help but rob this dressing of its cleanli- 
ness—and safety. ' 


* * * 


Following the picture of a pair of crutches and as part of an adver- 
tisement entitled “Monuments to a Misplaced Trust” appear the 
following representations: 

You just can’t take chances with germs of infection. 

No matter how small the cut, the greatest care must be exercised in dressing 
the wound—or something serious * * * tragic may happen. 

The “sterilized” dressings that you use must be sterilized in fact as well as 
ingnamel My *ae*, 

You can’t afford to gamble with any “first-aid” product that is merely 
marked “sterilized.” 

*« * * some “first-aid” dressings of unknown make, which may be sterilized 
only in an early process of manufacture and Subsequently be exposed to germ- 
laden dirt \* o* )*, 

Par. 8. In truth and in fact, the statements and representations 
thus made by respondent as set out in paragraph 2 hereof, and others 
similar thereto, are misleading and deceptive in that they represent, 
directly or by inuendo, that users of first-aid and surgical-dressing 
products of unknown make, or which are manufactured by other 
than well-known and extensively advertised organizations, run grave 
risk of infecting wounds or cuts upon which such dressings are used. 
Further, respondent’s said statements and representations constitute 
an unwarranted disparagement of the products of those competitors 
who, although they do not advertise their products extensively and 
may not be as well known, manufacture first-aid and surgical-dressing 
products that are equal in antiseptic properties and are as safe for 
use and in as sanitary condition when opened for use as are the 
products manufactured and sold by the respondent. 

Par. 4. There are, among the competitors of the respondent in 
commerce, as herein set out, manufacturers, sellers, and distributors 
of like and similar products who truthfully advertise and represent 
the nature, merit, therapeutic and remedial value of their respective 
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products. There are also among such competitors of the respondent, 
manufacturers, sellers, and distributors of like and similar products 
who do not advertise and otherwise represent that their products 
have merits and values not possessed by competing products that 
are not so well known or as extensively advertised, when such is not 
the case, and who do not unwarrantedly disparage the products of 
competitors. 

Par. 5. The above-alleged acts and practices of respondent have 
and have had the capacity and tendency to mislead and deceive pur- 
chasers and prospective purchasers: of first-aid and surgical-dressing 
products into the purchase of respondent’s products in the erroneous 
beliefs that respondent’s representations, as aforesaid, are true. Fur- 
ther, as a direct consequence of the mistaken and erroneous beliefs. 
aforesaid, a number of the consuming public purchase and have pur-. 
chased a substantial volume of respondent’s products with the result 
that trade has been unfairly diverted to respondent from corpora- 
tions, firms, and individuals likewise engaged in the business of 
manufacturing, selling and distributing similar products, and 
thereby substantial injury has been done, and is now being done, by 
respondent to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par: 6. The aforesaid methods, acts, and practices of the respond-_ 
ent are all to the prejudice of the public and of respondent’s com- 
petitors, as hereinabove alleged, and said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Rerort, Finptnes As ro THE Facts, AND OrpEr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to aehine its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 8th day of January 19387, issued 
and served its complaint in this proceeding upon respondent, John- 
son & Johnson, a corporation, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
said respondent’s answer and amended answer thereto a stipulation 
as''to the facts was entered into by and between the respondent and 
W.’T. Kelley, Chief Counsel for the Commission, by which it was 
agreed that, subject to the approval of the Cie the statement 
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of facté so agreed upon should be taken as the facts in this proceeding 
and in lieu of testimony in’ support of the charges stated in the com- 
plaint or in opposition thereto; and by which stipulation it was 
further agreed that the Commission might proceed upon said state: 
ment of facts to issue its report stating its findings as to the facts 
(including inferences which it might draw from the said stipulated 
facts) and its conclusion based thereon and enter its order disposing 
of the proceeding without the presentation of arguments or the filing 
of briefs. Said stipulation as to the facts has been duly filed in the 
office of the Commission and approved by it. Thereafter the pro- 
ceeding ‘came on for final hearing before the Commission on said 
complaint, the answer thereto and the statement of facts as agreed 
upon in lieu of testimony, briefs and argument having been waived 
and the Commission having duly considered the same and being fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, Johnson & Johnson, is a corporation 
organized, existing, and doing business under and by virtue of the 
Jaws of the State of New Jersey, with its principal place of business 
located in the city of New Brunswick, in the State of New Jersey. 
It is now, and has been for more than one year last past, engaged in 
the business of manufacturing, selling, and distributing absorbent 
cotton, gauze, bandage, and other first-aid and surgical-dressing 
rode It ships said products, or causes them to be shipped, 
when sold, to purchasers located at various points in States of the 
United Biates other than New Jersey. It maintains, and has at all 
times maintained, a constant current of trade and commerce in the 
products distributed and sold by it among and between the various 
States of the United States and in the District of Columbia. In the 
course and conduct of its business, respondent has been, at all times 
referred to herein, in substantial competition with other corpora- 
tions, firms, partnerships and individuals likewise engaged in the 
manufacture, sale, and distribution of similar products in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of its business, as described 
in paragraph 1 hereof, and for the purpose of creating a demand 
for its products on the part of the purchasing public, the respondent 
has caused advertisements and advertising matter pertaining to cer-, _ 
tain of its products to be inserted in newspapers and magazines, and 
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other publications having a circulation between and among. the 
various States of the United States and in the District of Columbia. 
In said ways and by said means, the respondent has caused its said 
products to be advertised and represented as follows: Following 
the picture of a young woman binding the wrist of a child are the 
statements : 

In all innocence, this young mother is wrapping around her son’s wrist a 
bandage that may invite infection. 

It is a “first-aid” dressing of unknown make which can betray the trust im- 
posed in it. - 

True, it probably was sterilized at some period of its manufacture * * * 
as in the original bleaching process. : 

But in subsequent cutting and packing, it may have been handled by dirty 
hands * * * hands that couldn’t help but rob this dressing of its cleanli- 
ness—and safety. 

Following the picture of a pair of crutches and as part of an‘ad- 
vertisement entitled “Monuments to a Misplaced Trust” appear the 
following: representations: 

You just ean’t take chances with germs of infection. 

No matter’ how small the cut, the greatest care must be exercised in dressing 
the wound—or something serious * * * tragic may happen. 

The “sterilized” dressings that you use must be sterilized in fact as well 
as int name * * *, : ; 

You ean’t afford to gamble with any “first-aid” product that is merely 
marked “sterilized.” 

* * * some “first-aid” dressings of unknown make, which may be sterilized 
only in an early process of manufacture and subsequently be exposed to germ- 
ladentdirt) ** *. 

Respondent’s advertisements as above set out were discontinued in 
or about the month of February, 1987. 

Par. 3. The statements and representations made by respondent 
as set.out in paragraph 2 hereof, and others similar thereto have a 
capacity and tendency to deceive a mislead the public in that they 
represent indirectly, that users of first-aid and surgical products of 
unknown make, or those manufactured by other than well-known 
manufacturers, run grave risk of infecting wounds or cuts upon 
which such dressings are used. Further, respondent’s said state- 
ments and representations have the capacity and tendency to dis- 
parage the products of those competitors, if any, who, although 
their products may not be well-known, manufacture first aid and 
surgical dressing products that are safe for use and sanitary when 
opened for use. There is no necessary relationship between the an- 
tiseptic properties or safety of any of the products in question and 
the facet that the manufacturer is known or unknown. 
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Par. 4. There are, among the competitors of the respondent im 
commerce, as herein set out, manufacturers, sellers, and distributors 
of. like and similar products who truthfully advertise and represent 
the nature, merit, therapeutic and remedial value of their respective 
products, Theré: are also among such competitors of the respondent, 
manufacturers, sellers, and distributors of like and similar products 
who, do not advertise and otherwise represent that their products 
have merits and values not possessed by competing products that 
are not so well known or as extensively advertised, when such is 
not the case, and who do not unwarrantedly disparage the products 
of competitors. 

_ Par. 5. The above-alleged acts and practices of respondent have 
had the capacity and tendency to mislead and deceive purchasers 
and prospective purchasers of first-aid and surgical-dressing prod- 
ucts into the purchase of respondent’s products in the erroneous 
beliefs that respondent’s representations, as aforesaid, are true. 
Further, as a direct consequence of the mistaken and erroneous be- 
liefs aforesaid, a number of the consuming public have purchased a 
substantial volume of respondent’s products with the result that 
trade has been unfairly diverted to respondent from corporations, 
firms, and individuals likewise engaged in the business of manu- 
facturing, selling, and Gaia similar products, and thereby 
substantial injury has been done by respondent to competition in 
commerce among and between the various States of the United 
States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, Johnson & John- 
son, a corporation, are to the prejudice of the public and of respond - = 
dni’ competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914 entitled “An Act to create a 
Federal Trade Soins to dafitle its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer and 
amended answer of the respondent, and the ng stipulation of 
facts enter ed into between the respondent herein, Johnson & Johnson 
a corporation, and W. T. Kelley, Chief Comer for the Commission, 
which provides, among other things, that without further pridenee 


> 
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or other intervening procedure, the Commission may issue and serve 
upon the respondent herein findings as to the facts and conclusion 
based thereon and an order disposing of the proceeding, and the Com- 
mission having made its findings as to the facts and conclusion that 
said respondent has violated the provisions of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

‘It is ordered, That the respondent, Johnson & Johnson, a corpora- 
tion, its representatives, agents, and employees, in connection with 
the advertising, offering for sale, sale, distribution and manufacture 
of absorbent cotton, gauze, bandages and other first-aid and surgical 
dressing products in interstate commerce or in the District of Colum- 
bia, do forthwith cease and desist: 

“From unfairly disparaging competitors or their products through 
use of statements which, directly or indirectly, infer that because 
said competitors do not extensively advertise their respective prod- 
ucts and are not widely known such competitive products subject the 
users thereof to the dangers of infection and are not safe and in a 
sanitary condition when opened for use, or through any other such 
means or device or in any similar manner. 

And it is hereby further ordered, That the said respondent shall, 
within 60 days from the date of the service upon it of this order, file 
with this Commission a report, in writing, setting forth the manner 
and form in which it shall have complied with this order. 
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BUILDING MATERIAL DEALERS ALLIANCE, ET AL, 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION or 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT, 26, 1914 


Docket 2191. Complaint, Oct. 18, 1935*—Decision, Dec. 30, 1957 


Where a trade association which included in its membership over 150 dealers 
in building materials and builders’ supplies in the Cleveland- Pittsburgh 
Trade Area, and organized local or sectional associations of such dealers; 
and certain local or sectional organizations of such dealers, affiliated with 
said trade association as members or through common membership or com- 
mon officers and representation on its council, and active cooperators with 
it in furthering their common basic object and purpose or program of con- 
trolling and confining retail distribution of building materials and builders’ 
supplies exclusively through “recognized” dealers as established by them, 
and preventing direct sale of such materials to consumers, non-recognized 
dealers, vendors, contractors, and State Governments and other political 
sub-divisions, and of requiring all such purchasers to buy their materials 
and supplies through recognized dealer channels affording a commission 
or profit to recognized dealers, and with further objectives of (1) limiting 
distribution of such materials to carload quantities by railroad only, with 
participation in pool car shipments denied to other than recognized dealers, 

» (2) preventing manufacturers of cement blocks from purchasing their raw 
materials direct from manufacturers and producers, (3) requiring sale and 
distribution of all cement requirements for all buildings and private con- 
struction, and for highway, bridge, and culvert maintenance, and ‘for 
cities, counties, and other political sub-divisions, to be made through the 
medium of the members and recognized dealers, and at prices affording 
them a profit, (4) facilitating price fixing among such dealers in their 
respective communities, and (5) eliminating brokers in distribution of such 
materials and supplies; and the officers, counsellors and members of such 
associations and organizations: and— 

Where a national federation which included 41 federated local and seetional. 
associations of dealers in such materials and supplies in 32 States, and 
which was formed to succeed to, and apply on a national scale and under 
same leadership, principles, and programs of aforesaid trade .associations ; 
and certain local or sectional affiliated or member organizations of said 
national federation, acting in cooperation with one another and with it and 
the active officers thereof, as the case might be; and officers, ete., of said 
various organizations. 

In concertedly pursuing their common objectives and purposes, as above indi- 
cated, and as the case might be, and representing, in the aggregate, pre- 
dominant interests in the fields and sections concerned— 

(a) Prepared, published, and cireulated among manufacturers and producers 
of building materials and builders’ supplies, lists, or directories containing 
names of recognized dealers, with intent and effect of indicating that per- 
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{b) 


(ey 


(d) 


(e) 


(f) 


(9) 
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sons 6r concerns thus specified were entitled to buy direct from such manu+ 


-facturers and producers, and that others were not thus entitled; 


Solicited, accepted, and acted upon reports from their various officers or 
members concerning the arrival, delivery, or origin of shipments made to 
persons or concerns not recognized by them as entitled to buy direct from 
manufacturers or producers, for the purpose of preventing further deal- 
ings between such buyers and former, and made use of boycott and threats 
thereof to persuade. induce or compel manufacturers and producers ‘to 
refrain from selling materials and supplies concerned to so-called “irregu- 
lar” dealers or others, or to refrain from so selling, except on unfairly 
discriminatory or prohibitive terms and conditions fixed by them; 

Made and circulated among manufacturers and producers reports concern- 
ing status, equipment, and business methods of dealer-competitors to induce 
former ‘not to sell such competitors, and stated or intimated to former 
that so-called “regular” or recognized dealers would withhold or with- 
draw their patronage if manufacturers and producers sold them, and 
eooperated with other dealer organizations and manufacturers and ‘pro- 
ducers to confine sale and distribution of materials and supplies involved 
to so-called regular channels, and prevent sale and distribution otherwise, 
and intimidated representatives or agents of manufacturers and pro- 
ducers from having or continuing business relations with buyers or pro- 
spective buyers not recognized by them as entitled to buy direct ; 

Prepared, published, and circulated among the members, lists, bulletins, 
extracts of minutes, ete., conveying information to them concerning sales 
or prospective sales by manufacturers and producers to irregular or non- 
recognized dealers or prospective buyers, for the purpose of having such 
members withdraw or withhold their patronage from manufacturers and 
producers concerned ; 

Took concerted and cooperative action to prevent manufacturers and pro- 
ducers of materials and supplies involved from selling freely to consumers, 


‘contractors, United States Government, State governments or political 


sub-divisions thereof, or other irregular dealers or retailers, and to pre- 
vent such consumers, contractors, United States Government, ete., from 
purchasing freely from manufacturers and producers involved; 

Fixed and established uniform prices at which members and others should 
sell their materials and supplies in particular communities; and 

Held meetings of their officers, directors, counselors, and members for 
discussion and interchange of information and adoption of plans. and 
measures for executing and carrying out programs and policies as afore- 
said indicated ; 


With results that— 


(a) 


(b) 


Interstate commerce in sale and distribution of materials and supplies 
involved was restrained by elimination or attempted elimination there- 
from of so-called irregular dealers and manufacturers and producers 
selling thereto, and by restriction or attempted restriction of said commerce 
to such manufacturers, producers and dealers as would and did abide by 
and support aforesaid program and plan, and there was tendency other- 
wise to restrain and obstruct natural flow of commerce in channels of 
trade; 

Competition in sale and distribution of such materials and supplies was 
substantially lessened, hindered, and suppressed in territories served by 
members of organizations and associations involved ; 
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(c) Manufacturers and producers of materials and supplies involved in the 
various States, who sold and distributed their products in markets in which 
dealers concerned had their places of business quite generally confined such 

sale and distribution to recognized dealers; 
(d) Members withdrew and withheld their patronage from manufacturers and 
producers reported and published as selling through so-called irregular 
channels and not through recognized dealers; 
Manufacturers and producers frequently refused to sell and discontinued 
selling to those not on membership lists of aforesaid organizations, etc., or 
reported to them, as aforesaid, as not entitled to buy direct, and members’ 
competitors in retail sale and distribution of materials and supplies involved 
frequently were unable to obtain interstate shipments of their requirements 
because not recognized ; 

Manufacturers and producers were injured in their business by restriction 

of demand for their products and of freedom to sell same direct, by con- 

fining their sales to lists of dealers published and distributed by aforesaid 
organizations, etc., and would not sell to many to whom they wished to sell 
and considered as dealers, nor direct to consumers, contractors, vendors, 

Government and political sub-divisions, but limited their sales through 

. “reeognized dealer distribution” ; : 

(g) Competition was further substantially interfered with and lessened by 
activities of such organizations, etc., in preventing dealer competitors from 
obtaining from manufacturers and producers small quantities of supplies 
for transportation by truck; and 

(ht) Costs to consuming public were increased by issuance and observance of 
price lists by aforesaid associations and organizations, etc., in certain: com- 
munities, and by their policy of exclusive dealer distribution, through 
thereby denying consuming public advantages in price which it otherwise 
would have obtained from natural flow of commerce under conditions of 

free competition: 

Heid, That such practices constituted combination and conspiracy to engage in 
and further unfair methods of competition in and affecting interstate com- 
merce, within intent and meaning of Section 5. 


~— 


(é 


(f 


— 


Before Mr. William C. Reeves, trial examiner. 
_ Mr. Walter B. Wooden and Mr. Daniel J. Murphy for the Com- 
mission. 
Mr. Lawrence I, MacQueen, of Pittsburgh, Pa., for building Ma- 
terial Dealers Alliance, Pittsburgh Builders Supply Club, Building 
Material Institute, Western Pennsylvania Builders Supply Alliance, 
Allied Construction Industries of Cleveland, Ohio, Inc., National 
Federation of Builders Supply Associations, and various officers, 
councillors, and members of said organizations and associations, and 
also as below set forth. | 

“Mr. Webster C. Tall and Hoen & Hughes, of Baltimore, Md., for 
Lime & Cement Exchange of Baltimore City, Maryland Builders 
Supply Association, and various officers and members thereof, and 
M. B. Segall & Sons, Ine. 

Mr. M. D. Wedner, of Pittsburgh, Pa., for Lawrence I. MacQueen. 
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Mr, Charies A. Wolfe, of Philadelphia, Pa., for Joseph M. Pusey. 

Mr. John H, Kapp, of Cleveland, Ohio, with Mr. MacQueen, for 
Cleveland Builders Supply Co. 

Simon & Simon, of Cleveland, Ohio, with Mr. MacQueen, for E. E. 
Ehas Co. 

Henninger & Ehrman, of Butler, Pa., with Mr. MacQueen, for 
¥. A. W. Green and Shufflin & Green. 

Catharine Pauline Reed Templeton, Executrix, Estate of C. C. 
Reed, of Houston, Pa., with Mr. MacQueen, for C. C. Reed. 

Mr. Hdward A. Ferrari, of Baltimore, Md., with Mr. Webster C. 
Tall and Hoen & Hughes, for Geo. Sack & Sons, Inc. 

Brewster & Steiwer, of Washington, D. C., for Alabama Lumber 
& Building Material Ass’n, Carolina Retail Lumber & Building 
Supply Dealers Ass’n, Mississippi Retail Lumber Dealers Ass’n, 
Building Material Men’s Ass’n of Westchester County, L. R. Stewart, 
Harris Mitchell, J. A. Hagan, Colman Lumber Co., James 8S. Gib- 
son, Paul J. Haight & Co., Joseph S. Keating, J. B. Reed & Son, 
Van Voorhis Bros., Inc., Anthony L. Wathley, Willson & Eaton Co., 
Inc., and, along with Wr. MacQueen, for Virginia Lumber & Build- 
ing Supply Dealers Ass’n, Inc., Florida Lumber & Millwork Ass’n, 
Kentucky Builders Supply <Ass’n, and West Virginia Lumber & 
Builders Supply Ass’n. 

Miller, Gorham, Wescott & Adams, of Chicago, IL, for Tlinois 
Lumber & Material Dealers Ass’n, Inc. 

Dey, Hampson & Nelson, of Portland, Ore., for Building Supply 
Dealers Ass’n of Oregon. 

Mr. Samuel Saffron, of Passaic, N. J., for Campbell, Morrell & Co. 

Snyder, Seagrave, Roudebush & Adrion, of Cleveland, Ohio, for 
Turner Lumber & Supply Co. 

Mr. Herman A. Harper, of Coraopolis, Pa., for George W. Blank 
Supply Co. 

Mr. Robert M. Gilkey, of Greenville, Pa., for Greenville Coal & 
Ice Co. 

Hanna & Morton, of Los Angeles, Calif., for A. E. Crowell. 

Fitesimmons & Keefe, of Albany, N. Y., for Albany Builders 
Supply Co. . 

Raines & Raines, of Rochester, N. Y., for Whitmore, Rauber & 
Vicinus, 

Sturman & Rothblatt, of Liberty, N. Y., for Gerow & Francisco. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
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mission, to define its powers and duties, and for other purposes,” the 
medenal Trade Commission, having reason to believe that said 
respondents hereinabove decimated have been and are using unfair 
methods of competition in commerce as “commerce” is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
amended and supplemental complaint stating its charges in that 
respect as follows: 

Paracrary 1. Said respondent Building Material Dealers Alliance, 
also known as Building Material Dealers Alliance of the Cleveland- 
Pittsburgh Trade Area, is an unincorporated trade organization or 
association of members, respondents herein, which membership is 
composed (a) of various dealers in and vendors of building materials 
and builders’ supplies having their principal places of business within, 
or doing business in, an area embracing the States of Pennsylvania, 
West Virginia, and Ohio and the States or counties adjacent or con- 
tiguous thereto, which area is known in such trade and industry, and 
hereinafter referred to, as The Cleveland-Pittsburgh trade area; and 
(b) of organized local associations of such dealers and vendors. 
Said dealers and vendors, members of said Alliance and of said 
organized local associations are persons, partnerships, and corpora- 
tions who, as such dealers and vendors, are engaged in the business 
of buying, selling, and distributing, to contractors, builders, dealers, 
consumers, and other purchasers, building materials and builders’ sup- 
plies, which embrace such materials and supplies as cement, brick, 
tile, clay products, sewer pipe, plaster, sand, gravel, stone, lime, mor- 
tar, and products thereof, lumber, lath, roofing, and other builders’ 
supplies and building aye used in the building and construc- 
tion industry. Said hp cnden Alliance was organized under articles 
of organization in the year 1931. Its affairs are and have been man- 
aged and executed by executive officers including a chairman, a vice 
chairman, and a secretary-treasurer, and by an executive. board: or 
committee designated by said Alliance as its Council or Board of 
Councillors, also known as the Board of Trustees and “hereinafter 
referred to as the Council. Such council, board or committee func- 
tions as or in the nature of a board of directors of said organization, 
meeting from time to time for the transaction of business of the Alli- 
ance. The several members of said Council are known in said 
respondent organization as councillors, and they are delegated: or 
elected to membership in said Council as representatives of the 
members of said Alliance and of various groups or subdivisions of 
such members. For the more effective operation of the Alliance, the 
membership thereof is divided or organized into local associations, 
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groups, divisions, or districts, each constituting a branch or sub- 
division of said Alliance. The membership of each such subdivision 
or branch is composed principally of dealers in building materials 
and builders’ supplies who are members of said Alliance and do busi- 
ness in Cleveland-Pittsburgh trade area. The principal or head 
offices of said Alliance are and have been maintained at the office 
of the chairman in the city of Youngstown, Ohio, and at the office of 
the secretary-treasurer in the city of Pittsburgh, Pa. Respondents 
E. J. Holway and Lawrence I. MacQueen are such chairman and 
secretary-treasurer, respectively, and are also members of said Coun- 
cil; and they have actively engaged in organizing said Alliance, in 
promoting and managing its affairs, in organizing affiliated associa- 
tions or groups of building materials and builders’ supplies dealers 
and in securing their support and active cooperation in carrying out 
or enforcing the purposes, policies and aims of said Alliance and its 
members. Certain persons who are members of said Council and as 
such have served as councillors of said Alliance, and the respective 
companies or organizations by or with which such persons are 
employed or connected, which companies and organizations are 
members of said Alliance, are as follows: 


Name of Concern With Which Respective Councillor Is Connected 
as Officer or Employee, Such Concerns Being Members of Said 


Name of Councillor Alliance 
(Cp s hjal bv Aah Ae ae ee tas Geo. H. Lanz & Sons, Pittsburgh, Pa. 
How ectolways 22 ete. oe Youngstown Ice Co., Youngstown, Ohio. 
Lawrence I. MacQueen__-__ Pittsburgh Builders Supply Club, Pittsburgh, Pa. 
J. A. Thomas___......-... W. E. Wright Co., Akron, Ohio. 
Wats JON CRS. sa iay- face a Alliance Builders Supply Co., Alliance, Ohio. 
M,-C.; Robinson__...-_=--- M. C. Robinson & Co., Ashtabula, Ohio. 
TERE ROVED. a eee ee Ohio Builders & Milling, Inc., Canton, Ohio. 
Howard Tolerton-__-___-__- The Tolerton Company, Alliance, Ohio. 
CcoRMBoydl T9326 GAs H. C. Boyd Lumber Co., Coraopolis, Pa. 
E. C. Holloway_--.------- The Kensington Supply Co., Kensington, Ohio. 
Chas. H. McAlister__------ Allied Construction Industries of Cleveland, Ohio, 
. Ine., Cleveland, Ohio. 
DLOehonds.- == 222s Collingwood Shale Brick & Supply Co., Cleveland, 
Ohio. 
HarryeDubroy.s25 a oe Lakeshore Builders Supply Co., Cleveland, Ohio. 
dea McCoy... = i925 Seo Inter-City Coal & Supply Co., Elyria, Ohio. 
JASwIN Ge LiwyeCraaaeo ek O. C. Thayer & Son, Erie, Pa. 
13-2 2 65 85 ce pp a ea Bye & Bye, Lisbon, Ohio. 
He WeiBattisonte: £24 _— Penn Coal & Supply Co., New Castle, Pa. 
RalphyW tight sseee- 226. 2 D. W. Challis & Sons, Inc., Sewickley, Pa. 
iB: Nedamiltones-2.2--<e Hamilton & Meigs, Warren, Ohio. 
Josephs Alcomusese 25s se Alcorn-Hahn Supply Co., Youngstown, Obio. 


i Ba Schorvyacs_o3e26 3-2 = Hursh & Schory Coal Co., Canton, Ohio. 


/ 
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The above named councillors and members of said Alliance do not 
constitute the entire membership of said council or Alliance but are 
representative members thereof, respectively. . 
Par. 2. Respondent Pittsburgh Builders Supply Club is an asso- 

ciation of members organized and existing as a corporation under 
the laws of the State of Pennsylvania, having its headquarters or 
executive office in the city of Pittsburgh in said State. Said mem- 
bers are certain persons, partnerships, and corporations doing busi- 
ness in the trade area in and about Pittsburgh, Pa., and embracing 
the near-by sections of the States of Ohio, West Virginia, and Penn- 
sylvania. Said corporation is organized, without shares of capital 
or capital stock, as an instrument for promoting the business interest 
of its members. The business of said members is the purchase, sale 
and distribution of building materials and builders’ supplies inclad- 
ing such items of building materials and builders’ supplies mentioned 
in paragraph 1 hereof. Said respondent Pittsburgh Builders Supply 
Club constitutes a member and a branch or subdivision of respondent 
Building Material Dealers Alliance, and said Club and Alliance and 
their members actively cooperate with each other in carrying out 
the program, purposes, policies and aims of respondent organizations 
and associations. Respondent Lawrence I. MacQueen is the secretary 
and manager of said Pittsburgh Builders Supply Club; respondent 
George Lanz is president and respondent Elliott Keller is vice-presi- 
dent of said Club. Said officers are also representatives of said Club 
_ on the Council of respondent Building Material Dealers Alliance 
and they are and have been actively engaged in organizing said Club, 
managing its affairs, securing its support of, and cooperation with 
said Building Material Dealers Alliance and the program, policies, 
purposes and aims thereof. The members of said Pittsburgh Build- 
ers Supply Club are also members of said Building Material Dealers 
Alliance. The following persons and concerns are building material 
and builders’ supplies dealers who are representative members of said 
Club and are also members of said Alliance, but do not constitute the 
entire membership of said Club or Alliance. | 

Nathan Bilder Co., Pittsburgh, Pa. 

Wm. H. Brant Sons, West View, Pa. 

Frank Bryan, McKees Rocks, Pa. 

H. G. Dettling Co., Pittsburgh, Pa. 

Duncan & Porter Co., Pittsburgh, Pa. 

Heppenstall & Marquis, Pittsburgh, Pa. 

Hillside Stone & Supply Co., Aspinwall, Pa. 

Houston-Starr Co., Pittsburgh, Pa. 


Iron City Sand & Gravel Co., Pittsburgh, Pa. 
Keller Brothers, Pittsburgh, Pa. 
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D. J. Kennedy Co., Pittsburgh, Pa. 

Knox Strouss & Bragdon Co., Pittsburgh, Pa. 

Geo. Lanz & Sons, Pittsburgh, Pa. 

W. T. Leggett Co., Pittsburgh, Pa. 

MeCrady-Rodgers Co., Pittsburgh, Pa. 

Morrison Bros., Emsworth, Pa. 

Pittsburgh Plaster & Supply Co., McKees Rocks, Pa. 
Ed. Vero Company, Millvale, Pa. 

Par. 3. Said respondent Building Material Institute formerly 
named Building Material Men’s Welfare Association, is an unin- 
corporated trade association or organization of certain persons, part- 
nerships, and corporations engaged in business as dealers or vendors 
of building materials or builders’ supplies, at, or in the trade area sur- 
rounding, Cleveland, Ohio. The headquarters or principal office of 
said Building Material Institute are maintained in the Builders Ex- 
change Building in the city of Cleveland, Ohio. Respondent George 
W. Dennison (an officer or employee of the Ohio Clay Company, 
Cleveland, Ohio) is president and respondent B. E. Reid is secretary 
of said Institute. The said Dennison and Reid are and have been, 
individually and as such executive officers, actively engaged in pro- 
moting and executing the affairs and purposes of said Institute. Said 
Institute is affiliated with and is one of the members and subdivisions 
of said respondent Building Material Dealers Alliance, and is and 
has been actively engaged in carrying out the program, purposes, 
policies and aims of the said Building Material Dealers Alliance. 
Respondents Lawrence I. MacQueen, E. J. Holway, and Chas. H. 
McAlister have actively engaged in promoting the organization of 
said Institute and in securing its affiliation with said Building Ma- 
terial Dealers Alliance and its active support and cooperation in 
carrying out the program, purposes, policies and aims thereof. The 
members of said Institute are also members of said Building Ma- 
terial Dealers Alliance and are represented on the Council of said 
Alliance by one or more councillors or representatives elected or ap- 
pointed by or for the members of said Institute. Respondents Don 
Fonda‘and H. A. DuBroy are and have been representing said In- 
stitute as councillors on the Council of said Building Material Dealers 
Alliance. The following concerns, among others, are and have been 
such members of said Institute and also of said Alliance: 

City Material & Coal, Inc., Cleveland, Ohio. 

The Tom George Co., Cleveland, Ohio. 

St. Clair Coal & Supply Co., Cleveland, Ohio. 
Vanis Builders Supply & Lbr. Co., Cleveland, Ohio. 
Collingwood Shale B & S Co., Cleveland, Ohio. 


Geist Kemper Material Co., Cleveland, Ohio. 
Ideal Builders Supply & Fuel Co., Cleveland, Ohio. 
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Lake Shore Builders Supply Company, Cleveland, Ohio. i 
Medal Brick & Tile, Cleveland, Ohio. } 
Ohio Building Material Co., Cleveland, Ohio. gj 
Ohio Clay Co., Cleveland, Ohio. 

Bagley Road Lumber Co., Berea, Ohio. 

Quincey Coal & Supply Co., Cleveland, Ohio. 

Geo. D. Barriball Co., Cleveland, Ohio, 

Zone Coal & Supply Co., Cleveland, Ohio. 

Bennett Concrete Stone Co., Cleveland, Ohio. 

The Clinton Co., Cleveland, Ohio. 

Pompei Coal & Supply Co., Cleveland, Ohio. 

Mayfield Builders Supply Co., Cleveland, Ohio. 

Cleveland Builders Supply Co., Cleveland, Ohio. 

Builders Supply & Fuel Co., Cleveland, Ohio. 

City Material & Coal, Inc., Cleveland, Ohio. 

E. E. Elias Company, Cleveland, Ohio. 

Herot Builders Supply Co., Cleveland, Ohio. 
Neff Coal & Supply Co., Cleveland, Ohio. fists 
Chas. E. Phipps Company, Cleveland, Ohio. 

Quiney Cement Block & Coal Co., Cleveland, Ohio. 

Scheuer Bros. Builders Supply Co., Cleveland, Ohio. 

Vanis Builders Supply Co., Cleveland, Ohio. 


Par. 4. Respondent Western Pennsylvania Building Material 
Dealers Alliance, also named Western Pennsylvania Builders Supply 
Alliance of Recognized Dealers and hereinafter referred to as. the 
Western Pennsylvania association, is an unincorporated association or 
organization having its headquarters or principal office in the city of 
Pittsburgh, State of Pennsylvania, and a membership composed of 
certain persons, partnerships, and corporations engaged in the busi- 
ness of buying, selling, and distributing building materials and build- 
ers’ supplies of all kinds, as specified in paragraph 1 hereof, which 
members are generally known as building materials and builders’ sup- 
plies dealers. The said members of such association are concerns 
which operate or do business in the western half of Pennsylvania and 
in trade area adjacent thereto which territory is part of the aforesaid 
Cleveland-Pittsburgh trade area. Said Western Pennsylvania associ- 
ation has executive officers and a Board of Councillors representative 
of the membership of said association and functioning as a board of 
directors or executive committee of such association. Such officers 
and board manage and execute the affairs of said association. The 
following persons are and have been such officers and councillors of 
the association, | . 

8. D. Ritchey, Ambridge, Pa., president and councillor ; 
W. H. Shafer, Kittanning, Pa., vice-president and councillor ; 
W. R. McFarland, Greensburg, Pa., treasurer and councillor ; 


Lawrence I. MacQueen, Pittsburgh, Pa., executive secretary and councillor ; 
F. A. W. Green, Butler, Pa., councillor ; 
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Richard Fullington, Clearfield, Pa., councillor ; 
J. V. Scowden, Meadville, Pa., councillor; 

B. W. Schafer, Erie, Pa., councillor; 

O. C. Thayer, Erie, Pa., councillor; 

QO. C. Cluss, Uniontown, Pa., councillor; 

W. W. Campbell, New Wilmington, Pa., councillor ; 
John T. White, Bradford, Pa., councillor; 
Albert Bali, McKeesport, Pa., councillor; 

C. H. Wilsen, Grove City, Pa., councillor; 

Bli Hatfield, West Brownsville, Pa., councillor ; 
R. H. Adams, Cheswick, Pa., councillor ; 
‘Ralph Wright, Sewickley, Pa., councillor ; 
Geo. H. Lanz, Pittsburgh, Pa., councillor; 

C. H. Russell, Washington, Pa., councillor ; 

C. C. Reed, Houston, Pa., councillor; 

¥. H. Hudson, Greensburg, Pa., councillor. 


Said Western Pennsylvania association is affiliated with and is one 
of the members and subdivisions of respondents Building Material 
Dealers Alliance, and the National Federation of Builders Supply 
Associations, and it has been and is actively engaged in cooperating 
with said Alliance and Federation and in carrying out the purposes, 
program, policies and aims of the said Building Material Dealers 
Alliance, and said National Federation of Builders Supply Associa- 
tions. The members of said Western Pennsylvania association are 
also members of respondent Building Material Dealers Alliance. 
Respondent Lawrence I. MacQueen, individually and as such execu- 
tive secretary and councillor of the Western Pennsylvania association 
has actively engaged in promoting the affairs of said association and 
in securing the cooperation of such association and its members in 
actively carrying out and effecting the purposes, programs, policies 
and aims of said Building Material Dealers Alliance and said Na- 
tional Federation of Builders Supply Associations. Although not 
comprising the entire membership, the following concerns are mem- 
bers of said Western Pennsylvania association and also members of 
said respondent, Building Material Dealers Alliance: 


Kittanning Limestone Supply Co., Kittanning, Pa. 
Shufflin & Green, Butler, Pa. 
E. M, Fullington’s Sons, Clearfield, Pa. 
F. B. Scowden & Son, Meadville, Pa. 
- Boyd, & Schafer, Erie, Pa. 
0. C. Thayer & Son, Hrie, Pa. 
O. ©. Cluss Lumber Co., Uniontown, Pa. 
Campbell Co., New Wilmington, Pa. 
_E. W. Bissett & Son, Bradford, Pa. 
Builders Supply Co., McKeesport, Pa. 
King Company, Grove City, Pa. 
Colbert Supply Co., West Brownsville, Pa. 
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River Sand & Supply Co., Cheswick, Pa. 

D. W. Challis Co., Sewickley, Pa. 

Geo. Lanz & Sons, Pittsburgh, Pa. 

Russell Bros., Washington, Pa. 

C. L. Reed Lumber Co., Houston, Pa. 
Greensburg Builders Supply. Co., Greensburg, Pa. 
Clinton Coal & Supply Co., Meadville, Pa. 
Keystone Supply Co., Foxburg, Pa, 

T. R. Bolton, Cochranton, Pa. 

City Coal & Supply Co., Meadville, Pa. 

Peoples Coal & Builders Supply Co., Sharon, Pa. 
J. A. Walker, W. Middlesex, Pa. 

B. Seott McFarland, Ambridge, Pa. 

Hornbake Bros., Coal Center, Pa. 

Patterson Supply Co., Monongahela, Pa. 
Monessen Sand & Gravel Co., Monessen, Pa. 
Dunbar & Wallace Lumber Co., Washington, Pa. 
State Construction Co., New Kensington, Pa. 
Clarion Lumber Co., Inc., Clarion, Pa. 
Woodwork Supply Co., Reynoldsville, Pa. 
Taylor Supply Co., Inc., Sharon, Pa. 

Par. 5. Respondent Allied Construction Industries of Cleveland, 
Inc., is an association of persons, partnerships, and corporations en- 
gaged in various lines of business related to the building and con- 
struction industry and including among its members certain build- 
ing materials and builders’ supplies dealers in and about Cleveland, 
Ohio. Such association is organized as a corporation under the 
laws of the State of Ohio, and has its headquarters and principal 
office in the city of Cleveland, Ohio. The said corporation is organ- 
ized without shares of capital stock to promote the business interests 
of its members, to enhance their volume of trade and profit and to 
cooperate with and carry out the purposes, program, policies, and 
aims of respondent Building Material Dealers Alliance, of which 
said corporation is a member and a subdivision or branch. Respond- 
ent Charles H. McAlister is an executive officer and the manager of 
said respondent Allied Construction Industries and is and has been 
actively engaged in directing the affairs of said Allied Construction 
Industries and in securing and maintaining the active cooperation 
of said corporation and members thereof in carrying out the pur- 
poses, program, policies and aims of the respondent Building Mate- 
rial Dealers Alliance and of its affiliated organizations. The said 
Allied Construction Industries is represented upon the Council of 
said Building Material Dealers Alliance by one or more councillors. 
Respondent McAlister is and has been one of such councillors and 
representatives. 
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Par. 6. Respondent Lime & Cement Exchange of Baltimore City 
is an association of members organized and existing as a corporation 
under the laws of the State of Maryland, having its office and prin-, 
cipal place of business in the city of Baltimore, in said State. Said 
members are certain persons, partnerships and corporations having 
places of business in the trade area in and about said Baltimore and 
towns adjacent thereto, engaged in the sale and distribution in 
Maryland and adjoining States of building materials and builders’ 
supplies enumerated in paragraph 1 hereof. Said respondent Ex- . 
change constitutes a member or subdivision of respondents National 
Federation of Builders Supply Associations and Middle Atlantic 
Council Builders Supply Associations and said respondents Ex- 
change, Federation and Council and their members actively cooper- 
ate with each other in carrying out the program, purposes, policies, 
and aims of respondent organizations and associations. 

(a) Respondent H. C. Thompson is the executive secretary of said 
Lime & Cement Exchange of Baltimore City; respondent H, W. 
Classen. is president, and respondent Clarence EK. Wheeler is vice- 
president of the said Exchange; and they are and, have been actively 
engaged in organizing said respondent Exchange; managing its af- 
fairs, securing its support and cooperation with said Middle Atlantic 
Council of Builders Supplies Associations and National Federation 
of Builders Supply Associations and the program, policies, and aims 
thereof, 

' (6) The following persons and concerns are building material and 
builders’ supplies dealers who are representative members of said 
Exchange and are also members of respondent Maryland Builders 
Supply Association but do not constitute the entire membership of 
said Exchange : 


Abbott Bros., Inc., Havre de Grace, Md. 


Baltimore Clay Products Co., Balti- 
more, Md. 

Alan BE). Barton, Baltimore, Md. 

Belair Road Supply Co., Baltimore, 
Md. 

Buchanan Lumber Co., Cumberland, 
Md. 


Builders Paint & Supply Co., Cumber- 
land, Md. 

Central Buiiding Supply, Inc., Balti- 
more, Md. 

Cessna Lumber Corporation, Cumber- 
land, Md. 

Clark Inmber Co., Havre de Grace, 
Ma. 


D. Edgar Coale, Churchville, Md. 

Cumberland Cement & Supply 
Cumberland, Md. 

Cumberland Lumber Co., Cumberland, 
Ma. 

VY. Cushwa & Sons, Williamsport, Md. 

T. ©. Davis Bldg. Supply Co., Balti- 
more, Md. 

J. S. Devore & Sons, Ellerslie, Md. 

Fred Hlenbrok, Baltimore, Md. 

Harry Exline, Hancock, Md. 

Frederick Brick Works, The, 
erick, Md. 

Fullerton Supply Co., Raspeburg, Md. 

John H. Geis & Co., Inc., Baltimore, 
Md. 


Co., 


¥red- 
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©. C. Gnegy, Mountain Lake Park, Md. 

Grant Lumber & Supply Co., Cumber- 
land, Md. 

Green Brier Quarry Co., Cumberland, 
Md. 

Robert S. Green, Inc., Baltimore, Md. 

Harrison Bros. Cont. Co., Inc., Western- 
port, Md. 

Harting Supply Co., Lansdowne, Md. 

Hudson Building Supply Co., Balti- 
more, Md. 

J. Scott Hunter, Inc., Baltimore, Md. 

Ideal Concrete Stone Co., Yellow 
Springs, Md. 

C. S. Jeffries Lumber Co., Frostburg, 
Md. 

J. F. Johnson Lumber Co., Glen Burnie, 
Mad. 

J. F. Johnson Lumber Co., Annapolis, 
‘Md. 

King Coal & Supply Co., Ine, Balti- 
more, Md. 

Lee Lumber & Supply Co., Inc., Spar- 
rows Pt., Md. 

Lutherville Lumber Co., 
Md. 

McComas Bros., Belair, Md. 

Robert S. Marshall Lumber Co., Lona- 
coning, Md. 

Maryland Lime & Cement Co., Inc., 
Baltimore, Md. 

Robert S. Mead & Bro., North Beach, 
. Md. 


Lutherville, 
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Meredith Supply Co., Annapolis, Md. 

Metger Bros., Inc., Cumberland, Md. 

W. V. Miller, Cheltenham, Md. 

Monumental Brick & Supply Co., Balti- 
more, Md. 

H. J. Mueller & Sons, Essex, Md. 

National Bldg. Supply Co., Inc., Balti- 
more, Md. 

Northeastern Supply Co., 
Md. 

Pen Mar Co., Ine., Baltimore, Md. 

The Prichard Corp., Frostburg, Md. 

The Reisterstown Lumber Co., Reisters- 
town, Md. 

Geo. Sack & Sons, Ine., Baltimore, Md. 

F. G. Shepperd & Son, Upper Falls, Md. 

Wm. T. Sigler Co., Inc., Luke, Md. 

Sleeman Bros., Inc., Frostburg, Md. 

South Cumberland Planing: Mill Co., 
Cumberland, Md. 

Stebbins-Anderson Co., Towson, Md. 

Steffey & Findlay, Ine., Hagerstown, 
Ma. 

A. J. Twiford, Marbury, Md. 

F. O. Vielo & Co., Aberdeen, Md. 

James H. Warthen, Baltimore, Md. 

Wheeler Supply Co., The, Glyndon, Md. 

Willison Bros., Frostburg, Md. 

John S. Wilson Co., Catonsville, Md. 

United Clay & Sup. Co., Baltimore, Md. 

Quincy L. Morrow Co., Towson, Md. 


Baltimore, 


Par. 7. Said respondent Middle Atlantic Council of Builders 
Supply Associations is an unincorporated trade association or organ- 
ization of several builders’ supply associations whose members are 
engaged in business as dealers of building materials and builders’ 
supplies in the middle Atlantic States, including Pennsylvania, Dela- 
ware, Maryland, New Jersey, Virginia, and also in the District of 
Columbia. 

(a) The headquarters or principal office of said respondent are 
maintained at Baltimore, inethe State of Maryland. Respondent 
H. C. Thompson is secretary and treasurer, and respondent Joseph 
M. Pusey, who is also treasurer of respondent National’ Federation 
of Builders Supply Associations, is chairman of said respondent 
Council. The said Thompson and Pusey are and have been indi- 
vidually and as such executive officers actively engaged in promoting 
and executing affairs and purposes of said respondent. 
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(6) The respondents Lime & Cement Exchange of Baltimore City 
and Maryland Builders Supply Association are members of respond- 
ent Council. The members of both said Exchange and said Associa- 
tion actively cooperate with respondent Council and its other 
affiliated organizations and members thereof in the execution and 
promotion of the program, purposes, policies, and aims of respondent 
organizations and associations, 

(c) Membership in respondent Council includes the following: 
Builders Supply Dealers Association of Hastern Pennsylvania, Easton, Pa. ; 
Del-Mar, Virginia, Builders Supply Association, Wilmington, Del.; 
Greater Washington Builders Supply Association, Washington, D. C.; 
Maryland Builders Supply Association, Baltimore, Md. ; 

Philadelphia Builders Supply Association, Philadelphia, Pa.; 
Lime and Cement Exchange of Baltimore City, Baltimore, Md. ; 
New Jersey Mason Material Dealers Association, Newark, N. J., and the 
' Virginia Lumber and Building Supply Dealers Association, Inc., Richmond, 
Va. 

Par. 8. The respondent Maryland Builders Supply Association is 
an unincorporated trade association or organization of certain per- 
sons, firms, partnerships, and corporations having places of business 
in the State of Maryland and engaged in the purchase, sale, and dis- 
tribution in Maryland and adjoining States of building materials and 
builders’ supplies. 

(a) The headquarters or principal office of said Maryland Build- 
ers Supply Association are maintained in the city of Baltimore, in 
the State of Maryland, at the same address as the principal pines of 
respondents Lime & Cement Exchange of Baltimore City and Middle 
Atlantic Council of Builders Supply @ tosis 

(6) The respondent H. C. Thompson, who is also executive secre- 
tary of the respondent Lime & Cement Exchange of Baltimore City 
and secretary and treasurer of Middle Atlantic Council of Builders 
Supply Associations, is also secretary and treasurer of said respondent 
Maryland Builders’ Supply Association; that said Thompson is and 
has been individually and as such executive officer actively engaged in 
promoting and executing the affairs and purposes of said Association. 
Said Association is affiliated with and is one of the members or sub- 
divisions of said respondent Middle Atlantic Council of Builders 
Supply Associations and is and has been actively engaged in carry- 
ing out the program, purposes, policies and aims of said Middle 
Atlantic Council of Builioe Supply Associations. 

(c) The concerns, among others who are or have been members of 
said Association are as enumerated in paragraph 6 hereof as members 
of the Lime & Cement Exchange of Baltimore City. 
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Par. 9. Respondent National Federation of Builders Supply Asso- 


ciations is a corporation under the laws of the State of New Jersey, 


having its headquarters or executive office in the city of Pittsburgh, 
in the State of Pennsylvania. The members of said Federation are 
certain associations of dealers engaged in the several States of the. 
United States in the sale and distribution of buildmg materials and 
builders’ supplies and federated together for the purpose of pro- 
moting the business interests of the members. The affairs of said 
Federation are and have been managed and executed by executive 
officers including a president, vice-presidents, treasurer, secretary and 
an executive committee. Said executive committee functions as or 
in the nature of a board of directors meeting from time to time for 
the transaction of business of the Federation. 

(a) Respondent John M. Stoner is the president and L. I. Mac- 
Queen, who is also executive secretary of the respondent Building 
Material Dealers’ Alliance, is the secretary of said respondent Fed- 
eration, and they have actively engaged in organizing said Federa- 
tion and promoting and managing its affairs, in organizing affiliated 
associations of building materials and builders’ supply dealers and 
in securing their support and active cooperation in carrying out or 
enforcing the purposes, aims and policies of said Federation and its 
members. The followimg persons are other such officers and, members: 
of the executive committee of said Federation : a SEP 


Vice-Presidents : 
Harry B. Finnegan 
W. N. Hagerman 
L. ¥F. LeHane 
E. S. Spencer 
Charles Thompson 
Treasurer: Joseph M. Pusey 
Executive Committee: 
E. H. Norblom 
Thomas G. Bradshaw 
C. Claude Cooke 
Lawrence F. Kramer 
John M. Stoner 


(0) Although not comprising the entire membership the following 
associations are members of said Federation : 


Alabama Lumber & Building Material Association, Birmingham, Ala. 

Builders Supplies Dealers Association of Northern California, Hayward, 
Calif. _ 

Building Material Dealers Association of San Diego, San Diego, Calif. 
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Los Angeles County Building Material Dealers Association, Los Angeles, 
Calif. 

Carolina Retail Lumber & Building Supply Dealers Association, Charlotte, 
Ne: 

Colorado Association of Builders Supply Dealers, Denver, Colo. 

Mason Material Dealers Association of New Castle County, Del., Wilming- 
ton, Del. 

Greater Washington Builders Supply Association, Washington, D. ©. 

Florida Lumber & Millwork Association, Orlando, Fla. 

Georgia Retail Lumber & Building Supply Association, Inc., Atlanta, Ga. 

Building Material Merchants of Chicago District, Chicago, Ill. 

Illinois Lumber & Material Dealers Association, Inc., Springfield, Il. 

Indiana Builders Supply Association, Indianapolis, Ind. 

Iowa State Builders Supply Association, Cedar Rapids, Iowa. 

Kentucky Builders Supply Association, Lexington, Ky. 

Southern Builders Supply Association, New Orleans, La. 

Lime & Cement Exchange of Baltimore City, Inc., Baltimore, Md. 

New England Builders’ Supply Association, Boston, Mass. 

Michigan Builders Supply Association, Ypsilanti, Mich. 

Tri-County Division of Michigan Builders Supply Dealers Assn., Detroit, 
Mich. 

Minnesota Building Supply Dealers Association, Minneapolis, Minn. 

Mississippi Retail Lumber Dealers Association, Jackson, Miss. 

Missouri Valley Builders Supply Association, Kansas City, Kans. 

Building Material Dealers Assn. of Greater St. Louis, St. Louis, Mo. 

New Jersey Mason Material Dealers Association, Newark, N. J. 

Building Material Men’s Assn. of Westchester County, Scarsdale, N. Y. 

New York State Builders Supply Association, Utica, N. Y. 

New York Builders Supply Trade Area Association, Inc., New York, N. Y. 

Building Material] Institute, Cleveland, Ohio. 

Ohio Builders Supply Association, Columbus, Ohio. 

Building Material Credit Association, Inc., Cincinnati, Ohio. 

Building Supply Dealers Association of Oregon, Portland, Oreg. 

Builders Supply Dealers Association of Hastern Pennsylvania, Easton, Pa. 

Philadelphia Builders Supply Association, Philadelphia, Pa. 

Western Pennsylvania Builders Supply Alliance, Pittsburgh, Pa. 

Mason Material Dealers Association, Inc., Memphis, Tenn. 

Texas Builders Supply Dealers Association, Houston, Tex. 

Virginia Lumber & Building Supply Dealers Association, Richmond, Va. 

Building Material Dealers Assn. of Western Washington, Seattle, Wash. 

West Virginia Lumber & Builders Supply Association, Fairmont, W. Va. 

Builders Supply Dealers Association of Wisconsin, Milwaukee, Wis. 


Par. 10. Those hereinabove specifically named as members, officers, 
or councillors of respondent associations and organizations do not 
embrace the entire list or number of such members, officers, or coun- 
cillors. The building materials and builders’ supphes dealers and 
the affiliated associations or organizations which are members of the 
associations and organizations hereinabove specifically named parties 
respondent, and the officers and councillors thereof, number several 
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thousand persons, partnerships, corporations, and associations. 
Such memberships constitute a class so numerous and changing as to 
make it impracticable to specifically name them all as parties 
respondent herein. Those specifically named herein are fairly repre- 
sentative of the whole. All members of aforesaid respondent, asso- 
ciations and organizations and all their officers and councillors are 
also made parties respondent herein as a class of which those 
specifically named are representative of the whole. 

Par. 11. Said building materials and builders’ supplies dealers,, 
members of said associations and organizations and respondents 
herein, purchase their materials and supplies in the course and con- 
duct of their business from manufacturers, producers, and distribu- 
tors in various States and cause such materials and supplies to be 
shipped and transported to the warehouses, places of business and to 
customers of such purchasing respondents from points in States. 
other than the States in which such respective points of destination 
are located. In the course of the sale and distribution of their mer- 
chandise said respondent members of said organizations and associ- 
ations cause materials and supplies when sold to be shipped and 
transported pursuant to purchase orders from their warehouses, 
places of business or direct from their suppliers to their customers 
at points in States other than the State in which such respective ship- 
ments originate. In the course and conduct of the business of 
respondents as hereinabove described, all respondents are and have 
been engaged in commerce among the several States and in trade, 
business, and commerce having a direct effect upon interstate com- 
merce in building materials and builders’ supplies. Except insofar 
as competition has been restrained, stifled, lessened, suppressed, elim- 
inated, or destroyed by the respondents as hereinafter alleged, each 
of the said dealers in building materials and builders’ supplies, mem- 
bers of respondent associations and organizations, is and has been 
engaged in the course of such business in actual and potential com- 
petition with other respondent members and “recognized” dealers 
and with non-members and other dealers and vendors who market or 
desire to market building materials and builders’ supplies. 

Par. 12. The respective members of the respondent associations 
and organizations hereinabove described constitute a large and im- 
portant part of the dealers in building materials and builders’ sup- 
plies in the several States of the United States in which the mem- 
bers of respondent organizations and associations are engaged in 
business; and such members constitute a group so large and influen- 
tial in the trade as to be able to control and influence the flow of 
trade and commerce in building materials and builders’ supplies 
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within, to and from the several trade areas. Said members as allied 
and banded together in said associations and organizations are en- 
abled thereby to more effectively exercise control and influence over 
such trade and commerce for the promotion and enhancement of 
their own volume of trade and profits. The volume of consumption 
of building materials and builders’ supplies in the several trade 
areas and the volume of trade and commerce in such materials and 
supplies in, to and from said areas constitute a large and important 
part of the trade and commerce of the United States in the building 
and construction materials and supplies industry. Said trade areas 
are large and important outlets and markets for the sale of building 
materials and builders’ supplies by manufacturers, producers, and 
distributors within said several trade areas in the several States of 
the United States. 

Par. 13. Respondents are banded and allied together in aforesaid 
associations and organizations to carry into effect the program and 
practices hereinbelow described and to enhance and promote the 
volume of trade, business and profits of said respondent members 
and “recognized” dealers. And the respondents, namely said as- 
sociations and organizations, their members, officers and councillors, 
parties respondent herein, during and in the period of more than 
three years last past have agreed, conspired, combined, and con- 
federated together and with others, and have united in and pursued 
a common and concerted course of action and undertaking among 
themselves and with others, to adopt, follow, carry out, enforce and 
maintain, in the said several trade areas, a program, to wit: 

1. To establish the respondent members and building materials 
and builders’ supplies dealers approved by respondent associations 
and organizations as a class of “recognized” building materials and 
builders’ supplies dealers in such trade and industry in the said sev- 
eral trade areas; and to confine and require the sale and distribution 
of such materials and supplies by manufacturers and producers 
thereof to or through the medium of such respondent members and 
“recognized” dealers exclusively. 

2. To induce, require or compel manufacturers and producers of 
building materials and builders’ supplies to refrain and to cease or 
desist from selling or distributing such materials or supplies to non- 
recognized competitors of respondent members or to dealers, vendors, 
contractors, consumers, or other purchasers who are not members of 
respondent associations and organizations and are not such “recog- 
nized” dealers; to prevent such non-recognized or non-member com- 
petitors, dealers, contractors, vendors, consumers, and other pur- 
chasers from purchasing or securing such materials and supplies di- 
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rect from manufacturers or producers, and to compel them to pur- 
chase their requirements ‘of such materials and supplies from or 
through the medium of respondent members and such “recognized” 
dealers exclusively and upon terms or conditions of sale which af- 
ford a commission, profit, or allowance to such “recognized” dealers 
and respondent members. 

3. To induce, require or compel manufacturers and producers of 


building materials and builders’ supplies to refrain and desist from 


soliciting trade or business from, or quoting prices to, non-recognized 
competitors or respondent members or to dealers, vendors, contrac- 
tors, and other purchasers who are not such “recognized” dealers, ex- 
cept upon terms and conditions of sale which include or afford an 
allowance, commission or profit to a respondent member and 
“recognized” dealer; and to induce, require, or compel such manu- 
facturers and producers to solicit their direct trade or business from, 
and to quote manufacturer’s or producer’s prices to, such “recognized” 
dealers exclusively. 

4. To prevent competing dealers, vendors, contractors and other 
purchasers of building materials and builders’ supplies from partici- 
pating with said respondent members and “recognized” dealers in 
pool car shipments of such materials and supplies; to induce, require 
or compel manufacturers and producers of building materials and 
builders’ supplies to confine and limit their distribution thereof to 
carload quantities and to shipments by railroad only; and to induce, 
require, or compel such manufacturers and producers to refrain from 
and to refuse to permit such distribution of their materials and sup- 
plies to be made by motortruck or motor vehicle; and to eliminate, 
prevent, or lessen and restrain the use of motortrucks or motor ve- 
hicles for such transportation as well as the actual and potential com- 
petition afforded respondent members and such “recognized” dealers 
by contractors, dealers, vendors, consumers, and other purchasers who 
because of economy of operation, lack of railroad, storage, or other 
facilities, or for other good and sufficient reasons on the part of the 
seller or purchaser, desire to have their requirements of building 
materials and builders’ supplies distributed and delivered by motor- 
truck or motor vehicle from the plants, warehouses, or distributing 
points of the manufacturers or producers. 

5. To interfere with the business and trade in: building materials 
and builders’ supplies of dealers, vendors, and other sellers who are 
not members of respondent organizations or associations who are not 
such “recognized” dealers, for the purpose of enabling or assisting 
said respondent members and “recognized” dealers to appropriate and 
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acquire the patronage or trade and obstruct the competition of such 
non-member or non-recognized dealers, vendors and other sellers. 

6. To prevent manufacturers of cement blocks and building mate- 
rials of similar type from purchasing or continuing to purchase their 
raw materials and supplies direct from manufacturers and produc- 
ers of such raw materials and supplies, and to require such manufac- 
turers of cement blocks and building materials of similar type to 
purchase their raw materials and other supplies exclusively from 
said respondent members and “recognized” dealers and at prices 
which include or afford such dealers and members an allowance, 
commission or profit upon such purchases. 

7. To require and compel the sale and distribution of all cement 
requirements for all buildings and other private construction as well 
as for highway, bridge, and culvert construction and maintenance, 
and the cement requirements for cities, counties, and all other politi- 
cal subdivisions, to be made through the medium of said respondent 
members and “recognized” dealers and at prices or conditions of 
sale which include or afford such members and “recognized” dealers 
an allowance, commission, or profit on such cement purchases; and 
to induce, require or compel, manufacturers and producers of cement 
to cease or desist from making any sales of cement for such purposes 
direct to the contractors, States, counties, political subdivisions, and 
non-recognized dealers or purchasers, and to cease and desist from 
making sales in any way which does not afford such “recognized” 
dealers or respondent members a commission, allowance, or profit on 
the purchase of such cement. 

8. To exclusively warehouse, promote, advertise, and advance the 
sale and use of the brands of building materials and builders’ sup- 
plies of the respective manufacturers and producers who (@) confine 
and limit the marketing and distribution of their products to or 
through the medium of respondent members and said “recognized” 
dealers, and (6) who refrain or desist from selling or distributing 
their products direct to competitors of respondents or to contractors, 
dealers, vendors, consumers, and other purchasers which are not 
included among such “recognized” dealers or members of respondent 
organizations and associations; to urge contractors, builders, con- 
sumers, and other purchasers to buy or use the brands or products of 
such manufacturers and producers to the exclusion of the brands and 
products of manufacturers or producers who do not so confine or 
limit the sale and distribution of their products to or through the 
medium of said respondent members and “recognized” dealers or who 
do not otherwise conform to the foregoing program of respondents; 
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and to refuse to warehouse or deal in, or to promote, advertise, ad- 
vance, or urge the sale and use of, the products and brands of building 
materials and builders’ supplies of those manufacturers or producers 
who fail or refuse to so confine the marketing and distribution of their 
products to or through the medium of said respondent members and 
“recognized” dealers or who make any sales of their products direct 
to competitors of respondents or to non-recognized dealers, vendors, 
contractors, builders, consumers, or other purchasers. 

9. To prevent dealers, vendors, distributors, and other sellers of 
building materials and builders’ supplies who are not such “recog- 
nized” dealers from selling any building materials or building sup- 
plies for new construction or new work to contractors, builders, 
consumers, or other purchasers; to monopolize such trade and busi- 
ness in respondent members and such “recognized” dealers, and to 
destroy all such business enjoyed by non-recognized dealers, vendors, 
contractors, or other sellers. 

10. To eliminate, lessen, and destroy the business and competition 
of those engaged or desiring to engage in said building materials 
and builders’ supplies trade and industry as jobbers or brokers. 

11. To prohibit, prevent, and restrain the sale or distribution of 
building materials and builders’ supplies by manufacturers or pro- 
ducers to ultimate purchasers or users through the medium of job- 
bers or brokers, and to thereby secure for such “recognized” dealers 
and reopnntient members the trade and business ordinarily enjoyed 
or conducted by such jobbers and brokers. 

12. To accord and limit said “recognition” to concerns who are or 
become members in good standing of respondent associations and 
organizations. 

13. To eliminate, lessen, restrain, and control actual and potential 
competition among or with such respondent members and “recog- 
nized” dealers (a) by denying such “recognition” and membership 
in respondent organizations and associations to persons, partner- 
ships, and corporations who are engaged, or desire to engage, in the 
business of dealing in, selling or vending building materials and 
builders’ supplies in competition with such members or “recognized” 
dealers, or who desire to do business in communities served by such 
members or “recognized” dealers; and (b) by hindering, obstructing, 
and hampering such persons, partnerships, and corporations in the 
conduct of their business; and (¢c) by driving or attempting to drive 
such concerns out of business; and (d) by denying membership in 
respondent organizations and associations and such “recognition” 
to any dealer, vendor, or other seller of building materials and 
builders’ supplies who fails or refuses to support, agree to, and abide 
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by the said program, conspiracy, and undertaking of respondents 
as herein described, and (e) by other united, cooperative, or con- 
certed action on the part of respondents. 

14. To acquire and maintain a monopoly in such respondent mem- 
bers and “recognized” dealers of the trade and business of dealing 
in or distributing building materials and builders’ supplies. 

15. To fix and establish, by agreement, schedules of uniform prices 
for the sale of building materials, and builders’ supplies. The prices 
thus established were enhanced beyond the price which would pre- 
vail under natural and normal competition, in the absence of said 
price agreements and the other agreements herein alleged. 

16. ‘To require all members of respondent organizations and associ- 
ations and all “recognized” dealers to carry out, and to agree and 
pledge themselves to support and carry out, the foregoing program; 
and to enhance and increase the volume of business and profits of 
said respondent members and “recognized” dealers by effecting and 
maintaining the foregoing program and by other united and con- 
certed action. 

Par. 14. The parties respondent herein have agreed, combined, 
confederated and conspired together for the purpose and with the 
intent of carrying out the aforesaid program; and they have been and 
are now engaged in carrying into effect and maintaining said pro- 
gram and the said agreement, combination, confederation, conspiracy 
and undertaking as set forth in paragraph 13 hereof. Pursuant to 
and for the purpose of effecting and carrying out the said program 
and said agreement,. combination, confederation, conspiracy, and 
undertaking, the respondents have, among other things done the 
following: 

(a) Exacted and procured written pledges and other promises and 
agreements from each such “recognized” dealer, from each member 
of respondent associations and organizations, and from manufactur- 
ers and producers of building materials and builders’ supplies to the 
effect that such dealers, members, manufacturers, and producers will 
support, adhere to and enforce the foregoing program of respondents 
set forth in paragraph 13 hereof. 

(6) Used and continued to use, in concert and agreement among 
themselves and with others, coercive and concerted action, boycott, 
threats of boycott, and other united action against manufacturers, 
dealers, and others to induce and require them, and to attempt so to 
induce and require them, to agree and conform to and to support and 
enforce the said program of respondents. 

(c) Held meetings of respondent associations and organizations, 
their members, officers, and councillors, to devise means of exerting 
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influence, pressure, coercion, or other means of inducing, coercing, 
and requiring manufacturers, producers, distributors, and others en- 
gaged in said building materials and builders’ supplies trade and in- 
dustry to abide by and adhere to said program. 

(d) For the purpose and with the effect of inducing or compelling 
manufacturers and producers to conform to said program, informed 
and advised such manufacturers and producers of the names of said 
“recognized” dealers in the several trade areas and of respondent’s 
purpose and determination to insist upon and require such manu- 
facturers and producers to distribute their products through the 
medium of said “recognized” dealers exclusively, and in conformity 
with aforesaid program of respondents; and also advised such manu- 
facturers and producers that their sale and distribution of building 
materials or builders’ supplies direct to certain non-recognized deal- 
ers and purchasers, or their failure to conform to aforesaid program 
in the distribution of their materials and supplies, would be consid- 
ered by respondents and such “recognized” dealers as “unfriendly” 
acts against respondents and such “recognized” dealers. 

(e) Denied and revoked membership in respondent associations 
and organizations and such “recognition” of dealers who failed te 
support, abide by or carry out said program of respondents, and 
otherwise disciplined such members and dealers. 

(f) Used and engaged in other acts, cooperative, and concerted 
action and coercive methods and practices in promoting, establish- 
ing and carrying out the foregoing program and agreement, combina- 
tions, conspiracy, confederation, and undertaking set forth in para- 
graph 13 hereof. 

Par. 15. The capacity, tendency, and effect of said agreement, 
combination, conspiracy, confederation, and undertaking, and the 
said acts and practices of respondents, set forth in paragraphs 13 
and 14 hereof, are and have been in various trade areas and other re- 
lated or connected territory, frequently comprising more than one 
State or portions of more than one State. 

(a) 'To monopolize, in said respondent members and “recognized” 
dealers, the business of dealing in and distributing building mate- 
rials and builders’ supplies. 

(6) To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in said building materials and builders’ supplies 
trade and industry, and to deprive the purchasing and consuming 
public of advantages in price, service, and other consideration which 
they would receive and enjoy under conditions of normal and unob- 
structed, or free and fair, competition in said trade and industry; 
and to otherwise operate as a restraint upon and a detriment to 
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the freedom of fair and legitimate competition in such trade and 
industry. 

(c) To substantially increase the cost to purchasers of such build- 
ing materials and builders’ supplies and consequently to increase 
the cost of construction, repair, maintenance, and remodeling of 
homes, dwellings, buildings, highways, and all kinds of construction 
and building works. 

(d) To oppress, eliminate, and discriminate against small business 
enterprises which are or have been engaged in selling, distributing, 
manufacturing, or using building materials and builders’ supplies. 

(e) To restrain or restrict employment in the construction and 
building industry and trade and to reduce the purchasing power or 
capacity of purchasers and users of such building materials and 
builders’ supplies. 

(7) To restrain, restrict, hamper, and lessen employment in, and 
the business of, the manufacture, sale, and use of motortrucks and 
motor vehicles for the distribution of building materials and build- 
ers’ supplies, 

(g) To obstruct, hamper, and interfere with the normal and natu- 
ral flow of trade and commerce in building materials and builders’ 
supplies in, to and from various trade areas; and to injure respond- 
ent’s competitors in unfairly diverting business and trade from 
them, depriving them thereof, and otherwise oppressing or driving 
them out of business. 

(h) To prejudice and injure the public and manufacturers, pro- 
ducers, dealers, distributors, and others who do not conform to 
respondent’s program or who do not desire, but are compelled, to 
conform to said program. 

Par. 16. The above alleged acts and things done by respondent 
as set forth in paragraphs 13, 14, and 15 hereof are monopolistic prac- 
tices and are methods of competition which are unfair, and they 
constitute unfair methods of competition in commerce within the 
intent and meaning, and in violation, of Section 5 of said Act ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Frnpines 4s TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on October 18, 1935, issued and served 
its amended and supplemental complaint in this proceeding upon 
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respondents Building Material Dealers Alliance, et al., charging them 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint, and the filing of respondents’ answers thereto, testimony and 
other evidence! in support of the allegations of said complaint were 
introduced by Daniel J. Murphy, attorney for the Commission, be- 
fore William C. Reeves, an examiner of the Commission theretofore 
duly designated by it, and respondents did not introduce any testi- 
mony in opposition to the allegations of the complaint; and said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answers thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and oral arguments of 
counsel for the Commission and for the respondents; and the Com- 
mission having duly considered the same, and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. The respondent Building Material Dealers Alliance, 
hereinafter referred to as the Alliance, was organized in 1931 as a 
voluntary unincorporated trade association. Its membership con- 
sisted of (a) over 150 dealers in building materials and builders’ sup- 
plies, having their principal places of business within, and doing 
business in, an area known in the trade as The Cleveland-Pittsburgh 
Trade Area; and (6) organized local associations or units of such 
dealers. Said dealer members of said Alliance and of said organized 
local units are persons, partnerships, and corporations engaged in 
the business of buying, selling, and distributing building materials 
and builders’ supplies, which embrace such materials and supplies 
as cement, brick, tile, clay products, sewer pipe, plaster, sand, gravel, 
stone, lime, mortar, and products thereof, lumber, lath, roofing, and 
other builders’ supplies and building materials used in the building 
and construction industry. The Cleveland-Pittsburgh Trade Area 
consists of all that portion of the States of Ohio and Pennsylvania 
included in a line from Cleveland to Massillon to Pittsburgh to 
Erie, and is one of the largest markets in the country for the sale 
of building materials and builders’ supplies; and the business of the 
dealer members of said Alliance represents the preponderance of 
business in said materials and supplies in said market. The affairs of 
said Alliance were managed and conducted by executive officers, in- 
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cluding a chairman, a vice-chairman, and a secretary-treasurer, and 
by an Executive Board of Councillors, hereinafter referred to as the 
Council. The said Council met at frequent intervals for the transac- 
tion of business of the Alliance. The members of said Council are 
known in said respondent organization as councillors, and they are 
delegated or elected to membership in said Council as representa- 
tives of the members of said Alliance and of various groups or sub- 
divisions of such members. For the more effective operation of the 
Alliance, the membership thereof was divided or organized into local 
associations, or districts, each constituting a branch or sub-division 
of said Alliance. The principal offices of said Alliance were main- 
tained at the office of the chairman in the city of Youngstown, Ohio, 
and at the office of the secretary-treasurer in the city of Pittsburgh, 
Pa. Respondents E. J. Holway and Lawrence I. MacQueen were 
such chairman and secretary-treasurer, respectively. 

Certain persons who are members of said council and as such have 
served as councillors of said Alliance, and the respective companies 
or organizations by or with which such persons are employed or con- 
nected, which companies and organizations are representative mem- 
bers of said Alliance, are as follows: 


Name of Concern With Which Respective Councillor Is Connected 
as Officer or Employee, Such Concerns Being Members of Said 


Name of Councillor Alliance 

Crap lena hate ae one Geo. H. Lanz & Sons, Pittsburgh, Pa. 

eee lOlWwaAyn =. ao oe Youngstown Ice Co., Youngstown, Ohio. 

Lawrence I. MacQueen_-_-_-_-_ Pittsburgh Builders Supply Club, Pittsburgh, Pa. 

Seeks Dhomds = 5 Biota Selene W. E. Wright Co., Akron, Ohio. 

Wim JONCS ose. 2a ee Alliance Builders Supply Co., Alliance, Ohio. 

Wie Cz ObINSON= 5 o> = M. C. Robinson & Co., Ashtabula, Ohio. 

WER WAPIOVCIs 2 oe ne Ohio Builders & Milling, Inc., Canton, Ohio. 

Howard Tolerton--____---- The Tolerton Co., Alliance, Ohio. 

ORB OVC ene oe eo H. C. Boyd Lumber Co., Coraopolis, Pa. 

Bee emtoloway-=--4- 2. — The Kensington Supply Co., Kensington, Ohio. 

Chaswtea WiC Alister= 22 == Allied Construction Industries of Cleveland, Ohio, 
Inc., Cleveland, Ohio. 

DROHONdg sat ne cee ae Collingwood Shale Brick & Supply Co., Cleveland, 
Ohio. 

arnyeOubroy 2 0.2 eee Lakeshore Builders Supply Co., Cleveland, Ohio. 

He OViC@ Oy 2 ta. ee a Inter-City Coal & Supply Co., Elyria, Ohio. 

JasaN wv ebeayer——=— 8. 2. O. C. Thayer & Son, Erie, Pa. 

LBL ee Bes ae eee ee Bye & Bye, Lisbon, Ohio. 

ee Vera CUISOM ae = 226 == jae Penn Coal & Supply Co., New Castle, Pa. 

halphwWreghtusses* 2202 D. W. Challis & Sons, Inc., Sewickley, Pa. 

Bee Neetami) tones =e Hamilton & Meigs, Warren, Ohio. 

JosephyAlicotn_ Sear eases Alcorn-Hahn Supply Co., Youngstown, Ohio. 


Be Ei SChony 24. -ceh sor ere Hursh & Schory Coal Co., Canton, Ohio. 
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Par. 2. The respondent Pittsburgh Builders Supply Club is a 
corporation organized under the laws of the State of Pennsylvania, 
having its executive headquarters in the city of Pittsburgh, in said 
State of Pennsylvania at the office of its secretary and manager, to 
wit: respondent Lawrence I. MacQueen. The members of said 
respondent Club consisted of dealers in building materials and 
builders’ supplies having places of business in the trade area in and 
about Pittsburgh, Pa. Respondents George Lanz and Elhot Keller 
were the president and vice-president, respectively, of said Club, and 
were its representatives on the Council of the respondent Alliance. 
The said respondent George Lanz also served as a councillor of the 
respondent Western Pennsylvania Builders Supply Alliance. The 
members of said Club, with a few exceptions, were also members of 
the respondent Alliance, and said Club and Alliance, and their officers 
and members, actively cooperated with each other in carrying out 
the program and policies of the respondent organizations and 
associations. The members of the Club were the largest business 
firms in the building and material industry in Pittsburgh, and they 
sold over 75% of the builders’ supplies sold in Pittsburgh and the 
metropolitan area. 

The following persons and concerns are building material and 
builders’ supplies dealers who are representative members of said 
Club and are also members of said Alliance, but do not constitute the 
entire membership of said Club or Alliance: 

Nathan Bilder Co., Pittsburgh, Pa. 

Wm. H. Brant Sons, West View, Pa. 

Frank Bryan, McKees Rocks, Pa. 

H. G. Dettling Co., Pittsburgh, Pa. 

Duncan & Porter Co., Pittsburgh, Pa. 
Heppenstall & Marquis, Pittsburgh, Pa. 
Hillside Stone & Supply Co., Aspinwall, Pa. 
Houston-Starr Co., Pittsburgh, Pa. 

Iron City Sand & Gravel Co., Pittsburgh, Pa. 
Keller Brothers, Pittsburgh, Pa. 

D. J. Kennedy Co., Pittsburgh, Pa. 

Knox Strouss & Bragdon Co., Pittsburgh, Pa. 
Geo. Lanz & Sons, Pittsburgh, Pa. 

W. T. Leggett Co., Pittsburgh, Pa. 
McCrady-Rodgers Co., Pittsburgh, Pa. 
Morrison Bros., Emsworth, Pa. 

Pittsburgh Plaster & Supply Co., McKees Rocks, Pa. 
Eid. Vero Company, Millvale, Pa. 

Par. 8. The respondent Building Material Institute is an unincor- 
porated trade association of dealers in building materials and build- 
ers’ supplies, having a place of business in the trade area surrounding 
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Cleveland, Ohio, where its headquarters or principal offices are 
maintained. The respondents George W. Denison and B. E. Reid 
were the president and secretary, respectively, of said Institute. The 
said Institute was affiliated with and cooperated with, the respondent 
Alliance in carrying out its program and policies, and contributed to 
its support. The members of said Institute, with a few exceptions, 
were also members of said Alliance, and were represented on the 
Council of said Alliance by respondents D. A. Fonda and Harry 
DuBroy. The following concerns, among others, are and have been 
members of said institute: 


City Material & Coal, Inc., Cleveland, O. 

The Tom George Co., Cleveland, O. 

St. Clair Coal & Supply Co., Cleveland, O. 

Vanis Builders Supply & Lbr. Co., Cleveland, O. 
Collingwood Shale B & S Co., Cleveland, O. 
Geist Kemper Material Co., Cleveland, O. 

Ideal Builders Supply & Fuel Co., Cleveland, O. 
Lake Shore Builders Supply Co., Cleveland, O. 
Medal Brick & Tile, Cleveland, O. 

Ohio Building Material Co., Cleveland, O. 

Ohio Clay Co., Cleveland, O. 

Bagley Road Lumber Co., Berea, O. 

Quincy Coal & Supply Co., Cleveland, O. 

Geo. D. Barriball Co., Cleveland, O. 

Zone Coal & Supply Co., Cleveland, O. 

Bennett Concrete Stone Co., Cleveland, O. 

The Clinton Co., Cleveland, O. 

Pompei Coal & Supply Co., Cleveland, O. 
Mayfield Builders Supply Co., Cleveland, O. 
Cleveland Builders Supply Co., Cleveland, O. 
Builders Supply & Fuel Co., Cleveland, O. 

City Material & Coal, Inec., Cleveland, O. 

EB. E. Elias Company, Cleveland, O. 

Herot Builders Supply Co., Cleveland, O. 

Neff Coal & Supply Co., Cleveland, O. 

Chas. E. Phipps Company, Cleveland, O. 

Quincy Cement Block & Coal Co., Cleveland, O. 
Scheuer Bros. Builders Supply Co., Cleveland, O. 
Vanis Builders Supply Co., Cleveland, O. 


Par. 4. The respondent Western Pennsylvania Builders Supply 
Alliance is an unincorporated association formed in the early part 
of 1932, and was a reorganization of the Western Pennsylvania 
Building Supply Dealers Association. Its membership consisted of 
dealers in building materials and builders’ supplies doing business 
in the western half of Pennsylvania and in the trade area adjacent 
thereto, which territory is part of the aforesaid Cleveland-Pittsburgh 
Trade Area. The said Western Pennsylvania Building Material 
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Dealers Alliance had executive officers and a board of councillors 
representative of its membership, which functioned as a board of di- 
rectors of said association. The said Western Pennsylvania Build- 
ing Material Dealers Alliance was affiliated with, and actively co- 
operated with, respondents Building Material Dealers Alliance and 
the National Federation of Builders Supply Association, and its 
officers and members cooperated in carrying out the program and 
policies of said respondent organizations and associations. The of- 
ficers and councillors of the said Western Pennsylvania Alliance held 
joint meetings with its “sister” respondent Alliance, to wit: the 
' Building Material Dealers Alliance, and said Alliances issued joint 
letters or bulletins. The members of said Western Pennsylvania Al- 
liance included all the members of respondent Alliance who had a 
place of business in Pennsylvania, and said members were the out- 
standing dealers in Western Pennsylvania and sold the preponder- 
ance of building materials and builders’ supplies sold in that mar- 
ket. The headquarters of said Western Pennsylvania Alliance were 
in the city of Pittsburgh, Pa., at the office of its executive secretary, 
to wit: respondent Lawrence I. MacQueen. 

Although not comprising the entire membership, the following 
concerns are members of said Western Pennsylvania association and 
also members of respondent Alliance: 


Kittanning Limestone Supply Co., Kittanning, Pa. 
Shuffin & Green, Butler, Pa. : 

BH. M. Fullington’s Sons, Clearfield, Pa. 

F. B. Scowden & Son, Meadville, Pa. 

Boyd & Schafer, Erie, Pa. 

O. C. Thayer & Son, Erie, Pa. 

O. C. Cluss Lumber Co., Uniontown, Pa. 
Campbell Co., New Wilmington, Pa. 

K. W. Bissett & Son, Bradford, Pa. 

Builders Supply Co., McKeesport, Pa. 

King Company, Grove City, Pa. 

Colbert Supply Co., West Brownsville, Pa. 
River Sand & Supply Co., Cheswick, Pa. 

D. W. Challis ‘Co., Sewickley, Pa. 

Geo. Lanz & Sons, Pittsburgh, Pa. 

Russell Bros., Washington, Pa. 

C. L. Reed Lumber Co., Houston, Pa. 
Greensburg Builders Supply Co., Greensburg, Pa. 
Clinton Coal & Supply Co., Meadville, Pa. 
Keystone Supply Co., Foxburg, Pa. 

T. R. Bolton, Cochranton, Pa. 

City Coal & Supply Co., Meadville, Pa. 

Peoples Coal & Builders Supply Co., Sharon, Pa. 
J. A. Walker, W. Middlesex, Pa. 

B. Scott McFarland, Ambridge, Pa. 
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Hornbake Bros., Coal Center, Pa. 

Patterson Supply Co., Monongahela, Pa. 
Monessen Sand & Gravel Co., Monessen, Pa. 
Dunbar & Wallace Lumber Co., Washington, Pa. 
State Construction Co., New Kensington, Pa. 
Clarion Lumber Co., Inc., Clarion, Pa. 
Woodwork Supply Co., Reynoldsville, Pa. 
Taylor Supply Co., Inc., Sharon, Pa. 

Par. 5. The respondent Allied Construction Industries of Cleve- 
land, Inc., is a corporation organized under the laws of the State of 
Ohio, having its principal headquarters in the city of Cleveland, in 
said State of Ohio. Its membership consisted of firms engaged in 
various lines of business related to the building and construction 
industry, and included among its members certain building materials 
and builders’ supplies dealers in and about Cleveland. Respondent 
Charles H. McAlister was the manager of said respondent Allied 
Construction Industries of Cleveland, Inc., and was at the same 
time a councillor of the respondent Building Material Dealers Alli- 
ance, and said respondent McAlister was active in organizing said 
Alliance and in securing the cooperation of the respondent Allied 
Construction Industries with the Alliance program. Of the twelve 
concerns listed as members of the respondent Allied Construction 
Industries, five are classified as builders’ supplies dealers and are 
listed as members of the said respondent Building Material Dealers 
Alliance. 

Par. 6. The Lime and Cement Exchange of Baltimore City is an 
association of members organized and existing as a corporation 
formed in 1898 under the laws of the State of Maryland, having its 
office and principal place of business in the city of Baltimore, in said 
State. Said members were certain persons, partnerships, and cor- 
porations having places of business in the trade area in and about 
said Baltimore and towns adjacent thereto engaged in the sale and 
distribution of building materials and builders’ supplies. The said 
respondent Lime and Cement Exchange of Baltimore City is an 
affiliated unit, or a sub-division, of respondents National Federation 
of Builders Supply Associations and Middle Atlantic Council of 
Builders Supply Associations, and the officers and members of said 
respondents Exchange, Federation, and Council actively cooperated 
with each other in carrying out the program and policies of respond- 
ent organizations and associations. Respondent H. C. Thompson 
was the executive secretary of the Exchange and was also the secre- 
tary and treasurer of respondent Middle Atlantic Council of Builders 
Supply Associations and also secretary and treasurer of the respond- 
ent Maryland Builders Supply Association. The said respondent 
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Thompson conducted the business of each of the three said respond- 
ent organizations from the same address in Baltimore, Maryland, 
and over the same telephone. Respondent H. W. Classen was presi- 
dent of the said Exchange in 1934, and was also president of the 
respondent Middle Atlantic Council of Builders Supply Associations. 
The following persons and concerns are building material and build- 
ers’ supplies dealers who are representative members of said Exchange 
and are also representative members of respondent Maryland Build- 
ers Supply Association, but do not constitute the entire member- 
ship of said exchange or Association : 

Baltimore Clay Product Company, 

Alan EH. Barton 

Belair Road Supply Company, Inc. 

Central Building Supply, Inc. 

T. C. Davis Building Supply Company 

Fred Elenbrok 

Fullerton Supply Company 

Robert 8. Green, Inc. 

Hudson Building Supply Company 

J. Scott Hunter 

King Coal & Supply Company 

Maryland Lime & Cement Co., Ine. 

Monumental Brick & Supply Company 

National Building Supply Co., Ine. 

Northeastern Supply Company 

The Patapsco Supply Co. (Lee Lumber and Supply Co., Inc.) 

Pen-Mar Company, Inc. 

Geo. Sack and Sons, Incorporated 

M. B. Segall and Sons, Incorporated 

Stebbins-Anderson Co., 

James H. Warthen 

United Clay and Supply Company 

Quincy L. Morrow Company 


Par. 7. The respondent Middle Atlantic Council of Builders 
Supply Associations was an unincorporated trade association or or- 
ganization, formed about October 1934, consisting of eight builders’ 
supply associations whose members were engaged in business as 
dealers of building materials and builders’ supplies in the Middle 
Atlantic States, including Pennsylvania, Delaware, Maryland, New 
Jersey, Virginia, and also the District of Columbia. The respond- 
ents Lime and Cement Exchange and Maryland Builders Supply 
Association were units of said respondent Council, and were also 
units of respondent National Federation of Builders Supply Asso- 
ciations, and of the other six associated units of said respondent 
Council, five others were also federated units of the National Federa- 
tion. The headquarters of said respondent Council were located in 
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Baltimore, in the State of Maryland, at the office of its secretary 
and treasurer, to wit: respondent H. C. Thompson, who also, as 
above stated, was the executive secretary of the respondent Lime and 
Cement Exchange of Baltimore City and secretary and treasurer 
of the respondent Maryland Builders Supply Association, all having 
their principal office at the same location in said city of Baltimore. 
Respondent Joseph M. Pusey was the chairman of said Council, and 
was also the treasurer of respondent National Federation. 

Par. 8. The respondent Maryland Builders Supply Association 
was an unincorporated trade association organized in 1934, and its 
membership consisted of dealers in building materials and builders’ 
supplies having places of business in that part of the State of Mary- 
land which is west of Chesapeake Bay and west and south of the Sus- 
quehanna River. Said respondent association was a unit of the 
respondents Middle Atlantic Council and National Federation, and 
the officers and members of said respondent Association actively co- 
operated in carrying out the program and policies of the respondent 
organizations and associations. Respondent H. C. Thompson, who 
was also the executive secretary of the respondent Lime and Cement 
Exchange, and secretary and treasurer of the respondent Middle At- 
lantic Council of Builders Supply Associations, was also the secre- 
tary and treasurer of the said respondent Maryland Builders Sup- 
ply. Association, and conducted the affairs of all three organizations 
from the same office in the city of Baltimore, in said State of Mary- 
land. Respondent H. W. Classen, who was the president of the re- 
spondent Exchange, was also president of the respondent Mary- 
land Builders Supply Association. The members of the respondent 
Lime and Cement Exchange were also members of the respondent 
Maryland Builders Supply Association. 

Par. 9. The respondent National Federation of Builders Supply 
Associations is a corporation organized under the laws of the State 
of New Jersey in 1933, comprising certain associations of dealers 
engaged in the several States of the United States in the sale and 
distribution of building materials and builders’ supplies and fed- 
erated together for the purpose of promoting the business interest 
of the dealer members of said associations. ‘The membership of said 
respondent Federation consisted of forty-one federated units located 
in approximately thirty-two States throughout the United States. 
The said federated units were as follows: the respondents Building 
Material Institute of Cleveland, the Western Pennsylvania Builders 
Supply Alliance, Lime and Cement Exchange of Baltimore City, 
Maryland Builders Supply Association, New Jersey Mason Material 
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Dealers Association, New York State Builders Supply Association, 
Ohio Builders Supply Association, the Building Material Merchants 
of Chicago District, Michigan Builders Supply Association, Builders 
Supply Dealers Association of Eastern Pennsylvania, Greater Wash- 
ington Builders Supply Association, Philadelphia Builders Supply 
Association, Virginia Lumber and Building Supply Dealers Associa- 
tion, Inc., Alabama Lumber and Building Material Association, 
Builders Supply Dealers Association of Wisconsin, Building Material 
Credit Association, Inc., Building Material Dealers Association of 
Greater St. Louis, Building Material Dealers Association of San 
Diego, California, Building Material Dealers Association of Western 
Washington, Building Material Men’s Association of Westchester 
County, Building Supply Dealers Association of Northern Cali- 
fornia, Building Supply Dealers Association of Oregon, Carolina 
Retail Lumber and Building Supply Dealers Association, Colorado 
Association of Builders Supply Dealers, Florida Lumber and Mill- 
work Association, Georgia Retail Lumber and Building Supply 
Association, Inc., Tllinois Lumber and Material Dealers Association, 
Indiana Builders Supply Association, Iowa State Builders Supply 
Association, Kentucky Builders Supply Association, Los Angeles 
County Building Material Dealers Association, Mason Material 
Dealers Association, Inc., Mason Material Dealers Association of 
New Castle County, Delaware, Minnesota Building Supply Dealers 
Association, Missouri Valley Builders Supply Association, Inc., New 
England Builders Supply Association, Southern Builders Supply 
Association, Texas Builders Supply Dealers Association, Tri-County 
Division of Michigan Builders Supply Association, West Virginia 
Lumber and Builders’ Supply Association, New York Builders Sup- 
ply Trade Area Association, Inc., and Mississippi Retail Lumber 
Dealers Associdtion. The affairs of said respondent Federation were 
managed by executive officers, including a president, vice-presidents, 
treasurer, secretary, and an executive committee which functioned in 
the nature of a board of directors, meeting from time to time for the 
transaction of business of the Federation. Respondent John M. 
Stoner was the president of said respondent Federation, and respond- 
ent Lawrence I. MacQueen, who was also the executive secretary of 
the respondent Building Material Dealers Alliance, manager of the 
respondent Pittsburgh Builders Supply Club, and executive secre- 
tary of respondent Western Pennsylvania Builders Supply Alliance, 
was also the secretary of the said respondent Federation, and the 
headquarters of said respondent Federation were maintained in the 
office of its secretary in Pittsburgh, Pa. The officers and executive 
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committee of said respondent Federation were actively engaged in 
securing the cooperation of all its affiliated units in maintaining the 
respondents’ program and policies. 

Par. 10. The respondent members of respondent organizations and 
associations purchase building materials and builders’ supplies from 
manufacturers and producers located in various States of the United 
States other than the States in which the respective members have 
their places of business, and cause said materials and supplies to be 
transported from the various States in which they are manufactured 
and produced to respondents at their respective places of business, 
Respondent members sometimes cause materials and supplies to be 
shipped and delivered to their customers from the respective places 
of manufacture of such materials and supplies in States other than 
those in which the respective customers are located. The activities 
of the respondent organizations and associations and the members 
thereof, have affected interstate commerce to the extent and in the 
manner hereinafter set forth. In the course of their respective busi- 
nesses, the members of the respective respondent organizations and 
associations, but for the matters and things hereinafter set out, would 
be naturally and normally in competition with each other, and are in 
competition with other individuals, partnerships and corporations 
also engaged in the sale and distribution of building materials and 
builders’ supplies. 


I. Paragraphs 11 to 15, inclusive, refer primarily to the 
following respondent organizations, their officers, and their mem- 
bers, to wit: Building Material Dealers Alliance, Pittsburgh 
Builders Supply Club, Building Material Institute, Western 
Pennsylvania Builders Supply Alliance, Allied Construction In- 
dustries of Cleveland, Ohio, Inc., and to their cooperation in 
maintaining and enforcing the said respondents’ program known 
as the Alliance program. 


Par. 11. The respondent organizations as aforesaid established a 
class of dealers in building materials and builders’ supphes known 
as “recognized” dealers. These recognized dealers were the members 
of the respondent organizations and associations and building ma- 
terials and builders’ supplies dealers approved by the respondents. 
The articles of organization of the respondent Alliance provided as 
follows: 

The recognized dealers in the Cleveland-Pittsburgh Trade Area shall be 


construed as those holding membership in, cooperating with, an organized 
dealer group within this territory, or who hold membership in the Alliance. 
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Membership in the respondent organizations was restricted, theoret- 
ically, to the ability of a dealer seeking recognition to establish an 
economic necessity for his business in the community which he served 
or proposed to serve, but, practically, it was the arbitrary decision 
of the officers and leaders representing the respondent members, com- 
petitors, or prospective competitors of the said dealer seeking recog- 
nition, in determining whether the said dealer should be classed as 
“recognized.” 

Par. 12. The basic object and purpose of the Alliance program 
which all the respondents actively cooperated in maintaining was to 
control and confine the retail distribution of building materials and 
builders’ supplies exclusively through such recognized dealers, and to 
prevent the direct sale of such materials and supplies by manufac- 
turers to all others, to wit : consumers, non-recognized dealers, vendors, 
contractors, and State Governments and other political sub-divisions ; 
and to require all such purchasers to purchase their materials and 
supplies through recognized dealer channels upon terms or condi- 
tions of sale which afforded a commission or profit to such recognized 
dealers. 

Par. 13. Further objectives of the respondents’ Alliance program 
were (a) to limit the distribution of building materials and builders’ 
supplies to carload quantities by railroad only, and thus eliminate dis- 
tribution by motor truck or motor vehicles, so preventing competing 
dealers, vendors, contractors, and other purchasers from obtaining 
their requirements in truckload quantities; only recognized dealers 
could participate in pool car shipments, and all others were to be pre- 
vented from so participating with the recognized dealers; (6) to 
prevent manufacturers of cement blocks from purchasing their raw 
materials direct from manufacturers and producers, and to require 
such manufacturers to purchase their raw materials exclusively from 
the respondent members and recognized dealers at prices which 
afforded a profit to such dealers and members; (c) to require the sale 
and distribution of all cement requirements for all buildings and 
other private construction, as well as for highway, bridge, and cul- 
vert construction and maintenance, and the cement requirements for 
cities, counties, and all other political sub-divisions of states to be 
made through the medium of said respondent members and recog- 
nized dealers and at prices affording a profit to said members and 
dealers; (d) to facilitate price fixing among recognized dealers in 
their respective communities; and (e) to eliminate brokers in the dis- 
tribution of building materials and builders’ supplies. 
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Par. 14. For the accomplishment of the aforesaid objects and pur- 
poses of the respondents’ Alliance program, the respondent organiza- 
tions, their officers and members, under the leadership of respondent 
Lawrence I. MacQueen, have used the following methods and prac- 
tices: 

(a) They have exacted and procured written pledges and other 
promises and agreements from each respondent member and from 
manufacturers and producers of building materials and builders’ sup- 
plies to the effect that such members and manufacturers will support 
and adhere to the respondents’ Alliance program. The articles of 
the Alliance organization provided: “A member of the Alliance shall 
be required to pledge support to such principles and policies as may at 
that time represent the mind of the Alliance, and to such later pol- 
icies as may be duly and properly adopted.” The Alliance member- 
ship pledge is as follows: 


BUILDING MATERIAL DEALERS ALLIANCE 


In recognition of the value and importance of a closer relationship and co- 
operation between those dealers in building material who have an obvious com- 
munity of interest, we do hereby accept membership in the Building Material 
Dealers Alliance and do pledge ourselves to the observance and maintenance, in 
so far as it is within our power, of the following principles: 

1. It is the sole right and prerogative of the organized dealers in Building 
Material serving any community to determine who shall be qualified as a recog- 
nized dealer in that community and when such recognition shall be accorded. 

2. The interests of the building industry are conserved and protected when 
producers of Building Material distribute their products exclusively through 
recognized dealers in such material. 

3. Our mutual interests are best served and the welfare of the industry is 
advanced when the solicitation of business and the quotation of prices by pro- 
ducer’s representatives and salesmen are confined to recognized dealers. 

4. The maintenance both by ourselves and by our sources of supply of definite 
terms of sale and proper credit practices is a fundamental necessity for the 
continuity of our business. 

5. Where equitable practice and market stability requires, the shipment of all 
building material shall be made in carload quantities by rail. 

6. The use of jobbers and brokers as a medium for the distribution of building 
material in an area served by recognized dealers is unnecessary and uneconomic. 


(6) For the purpose of inducing and compelling manufacturers 
and producers to conform to said program, membership lists of the 
respondent organizers were mailed to large numbers of such manu- 
facturers and producers in the various States of the United States, 
together with statements of policy and letters which implied boycott, 
or contained threats of boycott, against the materials of manufac- 
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turers and producers who failed to cooperate. For example, secretary 
MacQueen addressed the following form letter: 


To all manufacturers of Building Material serving the Cleveland-Pittsburgh 
Area: 
GENTLEMEN : 

By direction of the councilors of the Building Material Alliance representing 
the recognized dealers in the Cleveland-Pittsburgh Trade Area, I am sending 
to you certain statements which represent the basic policy of each member of the 
ZANT anGegeeae ans 

It would be very pleasing to this group of more than 150 recognized dealers 
in this area, if you would inform your salesmen or sales representatives of 
these statements of policy, and it’s our earnest hope that you may see your 
way clear to insist that they give to these recognized dealers their sincere and 
wholehearted support. * * * 

Naturally, a statement from any manufacturer of his desire and willingness 
to cooperate with the Alliance—will be appreciated and all members will be 
fully informed of such evidence of understanding helpfulness. 

You will find enclosed a list of the membership of the Building Material 
Alliance of the Clevelanu-Pittsburgh Trade Area, representing the recognized 
dealers in this territory of March 1, 1933. This is Sent you in the expectation 
that it will be helpful to you in the proper distribution of your product in this 
district. 

Very sincerely yours, 
(S) L. I. MacQueen, 
Secretary. 


The following statements of policy were enclosed with the above 
letter : 
STATEMENT OF POLICY 


NUMBER THREE 


It is the fixed policy of each member of the Building Material Dealers Alliance 
of the Cleveland-Pittsburgh Trade Area that they will only warehouse and push 
the sale of those brands of commodities which are marketed exclusively 
through the recognized dealers in this trade area. 


NUMBER FOUR 


The members of the Building Material Dealerg Alliance will construe as an 
unfriendly act the sale of any type of building material, usually and customa- 
rily sold through building supply dealers, directly to contractor or consumer at 
any point within the Cleveland-Pittsburgh trade area where recognized dealer 
distribution is available. Further, it is held by the members of the Alliance 
that on new business, on and after March 1st, the shipment by manufacturers 
of any building material within this trade area other than in ear lots by rail 
will be detrimental to the interests of the recognized building material dealers 
and subversive to the dealer structure. 


(c) Consistent and combined pressure of the respondent dealers 
was exerted on manufacturers and producers to accept and cooperate 
with the respondents’ program. This pressure took the form of 
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official letters, personal contacts, telephone calls, and telegrams con- 
taining implied threats that if a manufacturer did not so abide the 
members of the respondent organizations would not do further bus- 
iness with him. 

(dq) The respondent officers and members conducted a system of 
espionage upon the business of manufacturers, members, non-recog- 
nized dealers, and others; complaints against manufacturers for vio- 
lations of the respondents’ program were made directly to secretary 
MacQueen, or indirectly through a councillor, and said complaints 
were brought to the attention of the respondent members and discus- 
sed at the meetings of the respondent organizations; letters to secre- 
tary MacQueen from manufacturers and producers indicating cooper- 
ation with respondents’ program were also brought to the notice of 
respondent members at their meetings; secretary MacQueen, through 
various sources of information, particularly through members, 
received reports relative to the conduct of other members and the 
observance or nonobservance of their pledges. 

(e) In conformity to secretary MacQueen’s advocacy of “publicity 
for the facts” to insure an effective working unit, the officers of 
_ respondent organizations transmitted information, either orally or by 
official bulletins and communications, to respondent dealer members 
in regard to manufacturers who were not abiding by the respondents’ 
program, the obvious inference being that the members should not 
further do business with these non-conforming manufacturers. 

(7) Official letters and resolutions of respondents were addressed 
to, and oral conferences were had with manufacturers and railroad 
officials in order to promote and enforce the respondents’ policy of 
“shipments of carload lots by rail only” and to eliminate the trucking 
of building materials and builders’ supplies. 

(g) Price-lists were issued from the office of Lawrence I. Mac- 
Queen as an official of respondent organizations, to which lists the 
dealers in the Pittsburgh and Western Pennsylvania markets were 
supposed to adhere. Changes of prices were furnished from Mr. 
MacQueen’s office by supplemental pages forwarded or handed to the 
members to insert in their “price books.” If a dealer failed to adhere 
to said prices, pressure was brought to bear by the respondents on the 
source of supply of that dealer, and other respondent dealers would 
not purchase materials from a manufacturer who insisted upon sell- 
ing to a dealer who was not adhering to the price-list. 

Par. 15. The respondent organizations and associations actively 
cooperated in the enforcement and maintenance of the Alliance pro- 
gram. Lawrence I. MacQueen was the executive secretary in two of 
the organizations, to wit: Building Material Dealers Alliance and 
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Western Pennsylvania Builders Supply Alliance, and manager of 
the Pittsburgh Builders Supply Club, and operated as the official of 
these three organizations from the same office in Pittsburgh; and the 
president and manager, respectively, of the other two organizations, 
to wit: Building Material Institute, and Allied Construction Indus- 
tries were councillors of Building Material Dealers Alliance. 
Reports, bulletins, pamphlets, letters, extracts from meetings, rosters 
of membership, and other data were mailed by Mr. MacQueen to the 
members of the respondent organizations, most of whom were listed 
as members of the respondent Alliance. The officers of said respond- 
ent organizations cooperated in reporting and disseminating infor- 
mation identifying the manufacturers who violated the Alliance 
program. 


II. Paragraphs 16 to 33 refer primarily to the activities of 
the other named respondent organizations and associations, their 
officers, and their members, to wit: Lime and Cement Exchange 
of Baltimore City, Middle Atlantic Council of Builders Supply 
Associations, Maryland Builders Supply Association, and the 
National Federation of Builders Supply Associations and its 
federated units and members thereof. 


Par. 16. On May 19, 1933, secretary L. I. MacQueen sent a form 
letter, entitled “A Call to Action,” over the entire country to secre- 
taries and presidents of organized groups and to various dealers in 
the building supply industry. The letter is in part as follows: 

To the responsible executives of organized groups within the construction 
industry : 


At the regular meeting of the councillors of the Building Material Dealers 
Alliance in the Cleveland-Pittsburgh area, it was directed that a general call be 
issued to all organized groups of dealers in builders supplies—requesting that 
they delegate representatives to a conference to be held in Cleveland, on Mon- 
day, June 5. 

The said meeting on June 5, 1933, is the last recorded meeting of 
the Building Material Dealers Alliance as such. The meeting 
resulted in the formation of the respondent National Federation of 
Builders Supply Associations, which was to apply on a national 
scale the principles and programs of the Alliance under the same 
leadership, with its headquarters at Pittsburgh, Pa., at the office of 
its secretary, respondent L. I. MacQueen, who was the author of the 
booklet entitled “Alliance Program,” which contained the principles 
and policies of the Alliance movement. 

Par. 17. The directors of the respondent National Federation, in 
convention assembled in December 1934, adopted a “Resolution of 
Dealer Definition,” which set forth the qualifications necessary for 


BUILDING MATERIAL DEALERS ALLIANCE, ET AL. 181 
142 Findings 


recognition as a dealer in builders’ supplies. This dealer definition 
was mailed to the officers of the affiliated units of the National Fed- 
eration for distribution among its members. At about the same time, 
the respondent National Federation issued “A Declaration of Busi- 
ness Policy,” which was widely distributed among the dealer members 
of the units of said respondent National Federation. Many of the 
dealer members signed said declaration on perforated coupons 
attached to the bottom of said declarations, and mailed the said 
signed coupons to secretary MacQueen’s office, indicating their 
acceptance thereof. The members were requested to hang said 
declarations in their offices. Said declaration is in part as follows: 

We resolve, therefore, that whenever possible, we will hereafter purchase 
builders supplies from those manufacturers or producers of builders supplies who 
merchandise their products to dealers in builders supplies, when sold for use 
within a recognized marketing area which is constantly and regularly served 
by dealers or from those manufacturers who comply with the provisions of the 
Code of Fair Competition for the Builders Supply Trade. 

The purpose and intention of the above resolution was to keep the 
sale and distribution of building materials and builders’ supplies 
within clearly circumscribed limits, to wit: To the qualified recog- 
nized dealers under the respondent Federation’s definition, as repre- 
sented by the members of its affiliated units; and to have said dealer 
members limit their patronage to those manufacturers and producers 
who sold exclusively to those dealers so recognized by the Federation. 

Par. 18. The directors of the National Federation, at a meeting 
in Kansas City, Mo., on June 3 and 4, 1935, voted the following: 
“Executive Committee goes on record as definitely opposed to the 
practice of receiving builders’ supplies in any other way than by rail, 
preferably in carload quantities.” 

Par. 19. Secretary MacQueen of the respondent National Federa- 
tion issued a form letter dated August 30, 1935, to officers and direc- 
tors of federated units. Said letter is in part as follows: “Local 
markets must be stabilized. In some way we must control those 
dealers or alleged dealers who * * * are destroying the stability of 
our markets.” 

Par. 20. Harloe S. Chaffee, a director of the National Federation, 
and the president of the New York State Builders Supply Associa- 
tion, an affiliated unit of the National Federation, was the chairman 
of a cement committee, consisting of twelve other dealer members 
located in various States of the United States, representing the said 
National Federation, which met with representatives of the cement 
industry, and as a result of negotiations, a large number of cement 
companies, in April 1935, announced a “Revised Distribution Policy.” 
This revised policy contained a definition of an “equipped cement 
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dealer” to whom the cement companies were to confine all sales of 
cement, with certain specific exceptions stated in said policy. Secre- 
tary MacQueen, in a circular letter mailed to all the secretaries of 
the federated units, stated “a most important element in this revised 
distribution policy is the definition of an equipped cement dealer.” 
Secretary MacQueen, in an official communication to the federated 
units on June 19, 1935, stated: “The splendid service to the industry 
rendered by the Federation in connection with the sales policy gen- 
erally announced by cement companies is illustrative of the necessity 
of the Federation and of its value to all federated groups. Without 
a doubt this recently announced cement policy will turn not less than 
$25,000,000 worth, of business into dealer channels * * *.” 

Par. 21. At the meeting of the respondent National Federation in 
June 1935, secretary MacQueen stated: 

First, the responsibility devolved upon every dealer in builders’ supplies to 
ascertain whether or not the cement manufacturer from whom he purchased 
cement has issued a statement of policy as to distribution * * *. 

It was suggested therefore that unless the dealer had received notice from 
his cement manufacturer of the adoption of this policy that he communicate 
with the manufacturer, inquiring whether such policy had been issued, and if 
not, why not. Unquestionably dealers should give their patronage to those 
manufacturers who had indicated in writing their policy of distribution. 

Second, since the policy was to distribute through “equipped cement dealers” 
the speaker outlined a definite program which he recommended to all markets 
as the procedure to be followed in developing accurate lists of equipped dealers 
in every market. 

Third, all markets were urged to maintain as a fixed mark-up the addition 

of 15¢ per barrel for Portland cement f. o. b. cars. 
Secretary MacQueen’s plan was that a committee be appointed 
within each federated unit to prepare a list of “equipped cement 
dealers,” and that the list be presented personally to each cement 
manufacturer who sells within a given market. The secretary of each 
federated unit would then send his list to the secretary of the Na- 
tional Federation, and master lists would then be compiled which 
would include all the selected “equipped cement dealers” within the 
territories of all the federated units. 

Par. 22. The respondent National Federation, in calling its con- 
vention to be held January 9, 10, and 11, 1936, issued, on November 
29, 1935, “A Callto Arms * * * to the 500 odd dealers throughout 
the United States who have always sold more than one-half of all 
hard material distributed through dealer channels in this country.” 
The National Federation appointed major commodity committees 
to work in conjunction with the commodity committees of the fed- 
erated units. The object of these commodity committees was to assist 
in the maintenance of a policy of dealer distribution for the par- 
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ticular major commodities of the building supply industry. The 
major commodity committees included committees on cement, clay 
products, metal lath, lime, gypsum products, metal sash, mineral 
aggregates, ready mixed concrete, brick, roofing, and sewer pipe. At 
said convention the Federation adopted the recommendations of the 
cement committee, which were in brief: 

1. That cement manufacturers should not ship to dealers outside 
their particular dealer territory. 

2. That the organized units, with the assistance of their dealer 
members, determine the selling territory of each dealer. 

3. That the cement manufacturers desist from all warehouse opera- 
tions. 

4. That all trucking of cement be stopped. 

5. That the dealers maintain a minimum differential of 15¢ per 
barrel on all sales of Portland cement in carload quantities. 

6. That the federated units make revised lists of established deal- 
ers, these to be furnished to all cement manufacturers shipping into 
their territory. 

7. That all ethical manufacturers of cement be given recognition in 
all metropolitan markets, even at some possible inconvenience to 
dealers in that market. 


Chairman Chaffee of the said cement committee was appointed 
by the Federation as Special Liaison Officer to receive complaints 
from dealer members in regard to cement sales by cement com- 
panies throughout the country which the secretaries of the federated 
units of the Federation were unable “to effect a satisfactory settle- 
ment.” Mr. Chaffee received a large number of these complain‘s 
which were “regularly destroyed as soon as they were cleaned up,” 
and a large number of said complaints were made and handled en- 
tirely by long distance telephone. Mr. Chaffee testified, “I can assure 
you that I put nothing on paper.” In response to complaints made 
by a dealer in Harrisonburg, Va., Mr. Chaffee, as chairman of the 
National Cement Committee, wrote to the Keystone Portland Ce- 
ment Company of Philadelphia, Pa., because of a direct sale made 
by said cement company to the Nielsen Construction Company for 
delivery at Shenandoah, Va., and in regard to other prospective de- 
liveries at Staunton, Va., for the same firm; Chairman Chaffee also 
wrote to the Superior Cement Company of Portsmouth, Ohio, in 
regard to a direct sale by that company to J. I. Barnes of Logans- 
port, Ind., for use on the United States post office building at Orange, 
Va. The said Nielsen Construction Company and J. I. Barnes were 
not considered “equipped cement dealers” by the respondents. 
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+, Chaffee wrote, “The Dealers represented at this coming meet- 
ing js (Gentine mestitig of the National Federation) are vitally in- 
terested in knowing the policy and position of the various manu- 
facturers of cement throughout the country. Your cooperation will 
be keenly appreciated.” 

Par. 23. In 1935, the United States Government, through the 
Procurement Division for the Relief Administration, announced a 
policy of buying directly from manufacturers. Secretary MacQueen 
of the respondent Federation announced that this policy “must be 
stopped” in a form letter dated July 8, 1935. 

The United States Government, in connection with F. E. R. A., 
sent out an inquiry “for 100,000 barrels of cement to manufacturers 
within the State of Ohio.” The following excerpt is taken from a 
report on Federation activities, signed by Lawrence I. MacQueen, 
Secretary, dated August 22, 1935: 


As a result of the prompt action on the part of the State organization (Ohio 
Builders Supply Association, an affiliated unit of the National Federation), and 
with the leadership of the president of the Federation, no cement company 
quoted. This same inquiry was then issued to manufacturers outside of the 
State, and again no direct bids were made. A committee headed by the 
president of the Federation met with the purchasing agent for relief work 
in the State of Ohio, and negotiated for a recognition of the rights and privi- 
leges of dealers. This work in Ohio unquestionably served to assist in bring- 
ing the Government to see the position of the dealer in connection with Goy- 
ernment bidding. 

The National Federation was successful in having the United 
States Government change its announced policy of direct purchase 
of materials for relief purposes, and Secretary MacQueen, on August 
28, 1935, addressed a form letter to the units of the Federation which 
refers to said activity of the Federation as “one of the finest pieces 
of cooperative work this industry ever engaged in” in “bucking a de- 
partment of the Government” and eee secured for “dealer dis- 
tribution $50,000,000 worth of business” which the Government “was 
determined to buy direct.” 

Par. 24. The respondents Lime and Cement Exchange of Balti- 
more City and the Maryland Builders Supply Association, affiliated 
units of the respondent National Federation, and the Middle Atlantic 
Council of Builders Supply Associations, which included in its 
membership of eight associations seven affiliated units of the said 
National Federation, actively cooperated with the said National 
Federation in enforcing and maintaining the principles and program 
of the said National Federation, as above set forth. Respondent. H. 
C. Thompson was the secretary of each of the three above named 
respondent organizations, as heretofore stated. Secretary Thompson 
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received from Secretary MacQueen of the National Federation copies 
of the “Resolution of Dealer Definition” above referred to, and 
adopted said definition in determining who was a dealer in building 
materials. Secretary Thompson also received from Secretary Mac- 
Queen at least 100 copies of “Declarations of Business Policy” re- 
ferred to above, and he distributed at least 50 of the same. It was 
the duty of respondent Thompson, as secretary of these organiza- 
tions, which he fulfilled, to notify members of the names of manufac- 
turers who made direct sales to those whom the respondents did 
not consider as dealers in builders’ supplies. 

Par. 25. Secretary Thompson of the Lime and Cement Exchange 
sent membership lists of said Exchange, together with the names 
of a few other approved dealers, to several manufacturers located 
in various States, to wit: New York, Pennsylvania, New Jersey, 
Illinois, Ohio, and Maryland, who shipped, sold, and distributed 
their products in the markets where the dealer members of said Ex- 
change have their places of business, with the imphed suggestion 
that sales be confined to said list. Replies from several manufac- 
turers were received indicating cooperation. The respondent Ex- 
change adopted a resolution stating that the Lehigh Portland Cement 
Company had accepted a contract in Baltimore without a dealer being 
a party thereto, and said resolution condemned the action of any 
cement manufacturer or any other manufacturer of building mate- 
rials in selling direct to the United States Government, the State, 
or any political sub-division, concrete block manufacturers, ready- 
mix plants, or any other purchaser of building materials for manu- 
facturing and/or construction. In accordance with the said resolu- 
tion, copies were sent to all members and to all manufacturers sell- 
ing to the dealers in the Baltimore area. 

Secretary Thompson forwarded a copy of said resolution to the 
secretary of the National Federation, with the suggestion that a 
copy of this resolution be broadcast from the National Federation 
office among all of its units, “as this will be direct evidence that at 
least one cement company has already started to sell direct rather 
than through a building supply dealer.” 

Par. 26. The respondent L. H. Thompson, as secretary of the 
Maryland Builders Supply Association, mailed a “Special Notice 
to all Members,” calling attention to a direct sale to a contractor by 
the Lehigh Portland Cement Company. The Maryland Builders 
Supply Association included in. its membership the members of the 
respondent Lime and Cement Exchange. 

Par. 27. The Baltimore Lumber Company, a competitor of the 
members of said Exchange, was unable to purchase cement in car- 
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load lots from several manufacturers because of the interference 
of the said Exchange and its unwillingness to classify the firm as 
a dealer. The said firm, in 1935, did about $340,000 worth of business 
in lumber and building materials, both within and outside the State 
of Maryland; the said firm applied for membership in said Exchange, 
and it was refused membership. 

Par. 28. The Middle Atlantic Council of Builders’ Supply Asso- 
ciations was formed “for the sole purpose of getting representation 
from adjoining trade areas of the builders’ supply industry; thereby 
having a council to solve problems in the different overlapping areas 
which are more or less of the same character.” The Council, at a 
meeting on January 18, 1935, adopted the following resolution : 

First. “That manufacturers should distribute builders supplies through estab- 
lished and recognized builders supply dealers.” 

Second. “That a new dealer account * * * should not be opened by any 
manufacturer * * * until after such manufacturer had communicated * * * to 
ascertain if the contemplated account is a builders supply dealer in the 
trade area.” 

These resolutions, as adopted, are being mailed to manufacturers of the 
principal commodities sold by builders supply dealers in the territory in order 
that all manufacturers may know the distribution policies acceptable to the 
members of these associations. 

Respondent Thompson, as secretary of said Council, sent the above 
resolution to several manufacturers located in various States of the 
United States who service the markets of the members of its associa- 
tions, and several responses were received from said manufacturers 
indicating cooperation. The following reply is typical: 

We are pleased to advise you that we are taking steps to give you complete 
cooperation by advising our sales representatives to conform with the distribu- 
tion policies which are acceptable to the members of your association * * * 

Par. 29. The New Jersey Mason Material Dealers Association is a 
New Jersey corporation, with its principal headquarters in Newark 
in said State. The said Association was a member of the respond- 
ent Middle Atlantic Council of Builders Supply Associations, and is 
an affiliated unit of the respondent National Federation, and actively 
cooperated with said Federation in maintaining and enforcing the 
policies and program of said Federation as hereinabove set forth. 
The membership of said Association consists of: (a) Active mem- 
bers who are dealers in building materials with places of business in 
New Jersey, and (6) associate members who are manufacturers 
located in various States of the United States, who service the build- 
ing material markets in New Jersey. W. M. Staubus was secretary 
of said association during the years 1929-1933, and Edward J. Kerna- 
han is now its secretary and manager. The said Association and its 
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officers were active in maintaining the principle that all building 
materials should be distributed through recognized dealers as repre- 
sented by the members of said Association. Manufacturers were 
warned not to sell direct to those not recognized, and the dealer mem- 
bers were requested to buy only from those manufacturers who sold 
through the recognized dealers, and said dealer members were 
requested to consult the directories of the associate members of the 
Association, which were distributed to dealer members, when needing 
their supplies. The qualification of the associate members, who paid 
$25.00 a year dues, is that they abide by the policies of the said 
Association. The dues of the active members were determined by 
the volume of their business. The active members of said Associa- 
tion comprised approximately 100 out of approximately 300 dealers 
in New Jersey, and the sales of the dealer members represented the 
preponderance of sales of building materials in the New Jersey mar- 
ket. The following concerns are representative members of said 
Association but do not constitute the entire membership of said 
Association : 


Tidewater Stone & Supply Co., 
Hackensack, N. J. 

Campbell, Morreli & Co,, Passaic, 
ING Ae 

Hill City Coal & Lumber Co., Sum- 
mit, N. J. 

Rovegno-Hall Co., Jersey City, 
ING ds 


Perry & Ruck, Inc., Newark, N. J. 

Comfort Coal-Lumber Co., Hacken- 
sack, N. J. 

Ogden & Cadmus, Bloomfield, N. J. 

Osborne & Marsellis Co., Upper 
Montclair, N. J. 

Phillipsburg Supply Co., Phillips- 
burg, N. J. 


The Association was active in the elimination of trucking to the deal- 
ers’ jobs. 

The Greenburg Sash, Door, and Supply Company, a New Jersey 
corporation, organized in 1926, with its principal place of business in 
Newark, in said State, was engaged in the building material supply 
business, selling its products both within and outside the said State 
of New Jersey. The average business of the corporation is about 
$200,000 a year, of which about $75,000 represented its mason ma- 
terial business. The said corporation is in competition with mem- 
pers of said Association. Several manufacturers of cement and 
building materials who shipped their products from outside the State 
of New Jersey into the markets of said State, stopped selling the said 
corporation because of the activity of said Association. The cor- 
poration applied for membership in the said Association on three 
different occasions, but its applications for membership were refused. 

The Rockland Concrete Sales Company, Inc., is a New Jersey cor- 
poration engaged in the mason material supplies business. Several 
manufacturers of cement and building materials refused to sell said 
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company because it was not a member of the New Jersey Mason Ma- 
terial Dealers Association. The company made application for 
membership in the said Association, and was advised by Secretary 
Kernahan that it was not qualified to be a member. The said com- 
pany had a large warehouse and garage, which is sufficiently stocked 
with mason and building materials, and necessary delivery facil- 
ities to supply the ordinary business demands of the community 
where its business was located. The said company is in competition 
with members of said Association. 

James Ricigliano, another competitor of some of the members of 
said Association, experienced similar difficulty in obtaining his re- 
quirements due to the activity of said Association. 

Par. 30. The New York State Builders Supply Association is a 
corporation organized in 1917, under the laws of the State of New 
York, having its headquarters in Utica, N. Y. Its membership con- 
sisted of approximately 400 dealers in the building material business 
whose places of business were located in the State of New York, but 
outside the city of New York. The following concerns are repre- 
sentative members of said association but do not constitute the entire 
membership of said association : 


Globe Plaster Co., Kenmore Builders Supply Co., Inc., 
Buffalo, N. Y. Buffalo, N. Y. 

Acme Builders Supply Co., Inc., Paragon Plaster Co., 
Buffalo, N. Y. Syracuse, N. Y. 

Bison Builders Supply Co., Inc., I. W. Miller & Son, 
Buffalo, N. Y. . Olean, N. Y. 


The said Association is an affiliated unit of the respondent National 
Federation. H. 8. Chaffee was president of the said New York 
Association during 1933, 1934 and 1935, and represented the said 
Association as a director of the said National Federation during the 
years 1933 to 1936. He also served as chairman of the National 
Cement Committee, and as Special Liaison Officer, as hereinabove 
noted. The said New York Association, and its officers, actively 
cooperated with the National Federation and its officers, directors, 
and members, in the enforcement and maintenance of the Federation 
program and policies, as above set forth. 

The said New York Association endorsed and adopted the recom- 
mendations of the National Cement Committee as adopted by the 
National Federation which recommendations are set forth in para- 
graph 22 above. Members of said New York Association, acting on 
the instruction of their authorized officers, forwarded notices and 
copies of all public bids for cement in their particular localities to 
the office of the secretary of said Association, where the bids were 
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tabulated and published, with the name of the bidder, amount bid, 
and the date, in news letters and other official documents which 
were distributed throughout the State to dealers. Said publica- 
tions contained the “violations” of the dealers who failed to adhere 
to the 15¢ differential on Portland cement. President Chaffee com- 
municated with, and criticized, a number of these bidders who did 
not adhere to the fifteen cents per barrel mark-up. Complaints were 
made to cement companies for selling dealers who were not adhering 
to the fifteen cents per barrel mark-up. The Alpha Portland Cement 
Company sells and distributes about 60,000 barrels a year in Buffalo, 
N. Y., and the surrounding counties; about one-half of this amount 
is shipped into the said Buffalo area from the plant of the company 
located in Pennsylvania; the other half is shipped from its plant 
located within the State of New York. Said company sold sub- 
stantial amounts of cement to the Ark Builders Supply Company, 
Inc., of Buffalo, N. Y. Respondent Chaffee complained to a repre- 
sentative of said cement company for selling to the said Ark Builders 
Supply Company, Inc., because he was a price-cutter, and said Chaf- 
fee threatened the cement company with a loss of tonnage from other 
dealers if sales to the said Ark Builders Supply Company, Inc., 
were not discontinued. According to the program of said Asso- 
ciation, only those dealers who were members, or who qualified 
under the definition of a dealer, as contained in the constitution and 
by-laws, of said Association should be able to buy direct from manu- 
facturers and producers. Complaints were made by Mr. Chaffee to 
certain manufacturers for selling to dealers whom he did not con- 
sider qualified to be dealers. The Globe Plaster Company of Buf- 
falo, New York, of which H. S. Chaffee was the vice-president, and 
the Acme Builders Supply & Fuel Co., of Buffalo, N. Y., are two of 
the largest dealers in building materials in the Buffalo area, and 
both are members of the said New York Association. The Globe 
Plaster Company and the Acme Builders Supply & Fuel Co., at 
separate intervals, issued price-lists which the dealer members of the 
said New York Association in the Buffalo area were supposed to 
adhere to. The Buffalo dealers, members of the New York Asso- 
ciation, met at frequent intervals and discussed said prices. August 
Neuman, president of the Ark Builders Supply Company, Inc., which 
was having difficulty in obtaining its requirements, was “called 
down” by president Chaffee for selling below the prices as listed by 
the Globe Plaster Company. 

Par. 31. The Building Material Merchants of Chicago District is 
a voluntary trade association with its headquarters in Chicago, II1.; 
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its membership consisted of retail dealers in building supplies having 
places of business in Cook County, Il., which composed the territorial 
jurisdiction of said Association. The said Cook County is one of 
the largest building supplies markets in the United States. The 
business of the members of said Association, in September 1935, 
represented about 92.2% of the building supplies sold in that area. 
The members of said Association purchase large quantities of their 
requirements from outside the State of Illinois, and some of said 
members sell and distribute their products outside the State of Mh- 
nois. The said Association was a unit of the National Federation 
and cooperated with the officials of said Federation in the Federa- 
tion program as above set forth; said Association was active in 
securing dealer distribution of cement, plaster, and other building 
materials exclusively through the medium of its members; in accord- 
ance with a written request from the secretary of the said National 
Federation, the directors of the said Association, at its meeting on 
April 23, 1935, ordered the secretary of the said Association to 
prepare a list of “equipped cement dealers” for submission to cement 
manufacturers; that within certain territories within the jurisdiction 
of said Association, lists of “equipped cement dealers” were prepared; 
in at least one instance, the secretary of the said Association com- 
plained to a manufacturer for making a direct sale to a concern 
which was not a member of said Association and which concern said 
Association did not consider to be a dealer; letters forwarded to said 
manufacturer from the secretary contained a veiled threat that the 
members of the Association might not purchase the product of said 
manufacturer. The officers of said Association attempted to main- 
tain retail prices on building materials by distributing composite 
price-lists, made up from prices filed by the various members, to 
which the members were expected to adhere. The following con- 
cerns are representative members of said association but do not con- 
stitute the entire membership of said association : 


Consumers Company, Consolidated Company, 
Chicago, II. Chicago, Il. 

Chicago Fire Brick Company, Calumet Coal Co., 
Chicago, Ill. : Chicago, Il. 

Moulding Brownell Corp., Ideal Building Material Co., 
Chicago, Ill. Chicago, Ill. 


Par. 32. The Michigan Builders Supply Association is an unincor- 
porated voluntary trade association organized in 1927 and having 
its headquarters in Ypsilanti in said State of Michigan; its member- 
ship consists of approximately 235 retail dealers in building materials 
and builders’ supplies with places of business in said State of Michi- 


BUILDING MATERIAL DEALERS ALLIANCE, ET AL. 191 
142 Findings 


gan, not including the city of Detroit, and numbering in said mem- 
bership many of the largest dealers in said area; as a federated unit 
of the respondent National Federation, the said Association con- 
tributed to the support of said Federation, and cooperated with it 
and its officers and members in the maintenance of the Federation 
program as above set forth. The basic policy of said Association 
calls for the “100% distribution” of all building materials and 
builders’ supplies through dealers who qualify under the definition of 
a “legitimate and qualified retail builders’ supply dealer” as set forth 
in the articles of said Association; the said legitimate and qualified 
dealers are the members of said Association and such other dealers 
as are recognized by the officers of said Association; a special bulletin 
issued by said Association, and distributed to its members, stated: 

We work at all times to prevent the manufacturer selling direct to the con- 
tractor or customer, any kind of construction materials used by the mason con- 
tractor, the plaster contractor, or the sewer builder—DISTRIBUTION OF 
BUILDERS’ SUPPLIES THROUGH THE DEALER— * * * 

We believe that dealers should stand together against the encroachments of 

direct selling by the manufacturer—whether these sales are made to private 
industry or to the UNITED STATES GOVERNMENT. 
Manufacturers and producers servicing the markets within the ter- 
ritorial jurisdiction of said Association were notified of said dealer 
distribution policy; complaints were made to such manufacturers 
and producers who violated said policy in selling to others who were 
not recognized by the officers of said Association as legitimate and 
qualified dealers; the secretary of said Association sent letters to 
manufacturers “insisting” that they abide by said policy, and these 
letters contained the implied threats that members would not pur- 
chase the products of those manufacturers and producers who did 
not abide by the said dealer distribution policy; the secretary of said 
' Association complained to the American Vitrified Products Company 
of Cleveland, Ohio, for violating the said dealer distribution policy 
and said letter is in part as follows: “before reaching a conclusion 
unfavorable to your company’s policy, it is necessary to have an 
answer * * *”: another letter forwarded to a manufacturer by 
the secretary complained of a violation of said dealer policy, and said 
letter is in part as follows: “For your information, W. H. Knapp 
Company are contractors and are not, and never have been, recog- 
nized as dealers. Your quotations in that city (Monroe) should be 
made through one of the following: * * *” The names of four 
members of said Association are then set out in said letter. 

In cooperation with the said National Federation, the secretary of 
said Association prepared a list of “equipped cement dealers” in 
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Michigan which included, not only the members of said Association, 
but other dealers recognized by the officers of said Association as 
“equipped cement dealers ;” said lists were forwarded to cement com- 
panies and to the office of the secretary of the National Federation ; 
complaints were made by the secretary of said Association to the 
Aetna Portland Cement Company for selling to dealers not considered 
by the officers of said Association as “equipped cement dealers ;” in 
cooperation with the Indiana Lumber and Builders Supply Associa- 
tion, the secretary of said respondent Association complained to the 
said Aetna Portland Cement Company about sales made in Indiana 
to the Farm Bureau Cooperative Association, Inc.; the said respond- 
ent Association actively cooperated with the National Federation in 
the policies calling for the elimination of trucking, as heretofore 
described, and the maintenance of the 15¢ dealers’ differential per bar- 
rel on sales of Portland cement. The following concerns are repre- 
sentative members of said association but do not constitute the entire 
membership of said association : 


Martin Dawson Company, Ypsilanti, Ann Arbor Fuel and Supply, Ann 


Mich. Arbor, Mich. 
Van Poppelen Bros., Bay City, Mich. J. P. Burroughs & Son, Flint, Mich. 
S. A. Wilder & Son, Albion, Mich. S. A. Morman & Co., Grand Rapids, 
Mich. 


Par. 33. The said National Federation, was a national combination 
of effort and in the interest primarily of the dealers in builders’ 
supplies who were members of its affiliated units; each member of 
each of the affiliated units of said National Federation, by virtue of 
such affiliation, joined and allied himself with all other builders’ 
supphes dealers who were members of the other affiliated units 
located throughout the United States in concertedly pursuing com- 
mon objects, purposes, and methods of said National Federation and 
its affiliated units. The activities of the said National Federation, 
as above set forth, were conducted primarily for the individual and 
mutual interests and advantages of the dealer members of all its 
federated units, and the results of said activities inured to the benefit 
of said dealer members. Respondents Lawrence I. MacQueen, as 
secretary of the said Federation, and H. C. Chaffee, as chairman of 
the National Cement Committee, and Special Liaison Officer, in their 
official duties and labors in behalf of the dealer members throughout 
the country of the federated units, were in frequent communication 
with the officers of said federated units. Said respondents also rep- 
resented, and were in direct communication with, the dealer members 
thereof for the purpose, and with the effect, of assisting said dealer 
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members by effectuating the objects of the respondent organizations, 
with which said dealer members were respectively affiliated. 

The dealer members of the affiliated units of the National Federa- 
tion were at the time of the issuance and filing of the complaint 
herein so numerous and so widely scattered, to wit: several thousand 
dealer members of forty-one affiliated units located in thirty-two 
States of the United States, that all of the said dealer members of 
said affiliated units of said Federation could not, without manifest 
inconvenience and oppressive delay, be made parties respondent 
specifically by name, but were made parties respondent by repre- 
sentation herein. There is direct evidence in the record relative to 
the activities of the following respondent. affiliated units of said 
National Federation and their officers and members: Building Ma- 
terial Institute, Western Pennsylvania Builders Supply Alliance, 
Lime & Cement Exchange of Baltimore City, Maryland Builders 
Supply Association, New Jersey Mason Material Dealers Association, 
New York Builders Supply Association, The Building Material Mer- 
chants of Chicago-District, The Michigan Builders Supply Associa- 
tion, and the Ohio Builders Supply Association, The above named 
respondent affiliated units were and have continued to be each and 
all of them fairly representative of the entire affiliated membership 
of the said National Federation, and the dealer membership of said 
affiliated units was and is representative of the dealer membership 
of all the other affiliated units of said Federation. 

Par. 34. The respondent dealer members of said associations 
and organizations of dealer members named herein do not constitute 
all of said dealer members, but are representative of the dealer mem- 
bers of said associations and organizations which have a common and 
general interest in the methods and purposes of said associations and 
organizations. Said dealer members constitute a class having a 
common or general interest so numerous as to make it impracticable 
to name them all as parties respondent. 

Par. 35. The aforesaid methods and purposes of the respondent 
organizations and associations, and the officers, councillors, and mem- 
bers, have tended to produce, and have produced, the following 
results : 

(a) Interstate commerce in the sale and distribution of building 
materials and builders’ supplies has been restrained by eliminating 
therefrom, or attempting to eliminate therefrom, the so-called irregu- 
Jar dealers, and manufacturers and producers who sell to such deal- 
ers, and by restricting, or attempting to restrict, said commerce to 
such manufacturers and producers, and to such dealers, as will, and 
do, abide by, adhere to, and support the program and plan of re- 
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spondents in the limitation of trade hereinabove described ; and to 
otherwise restrain and obstruct the natural flow of commerce in the 
channels of interstate trade. 

(6) Competition in the sale and distribution of building materials 
and builders’ supplies has been substantially lessened, hindered, and 
suppressed in the territories served by the members of respondent 
organizations and associations. 

(c) Manufacturers and producers of building material and build- 
ers’ supplies in the various States who sell and distribute their 
products in the markets where respondent dealers have their places 
of business have quite generally confined such sale and distribution 
to the recognized dealers. Said manufacturers and producers re- 
ceived from respondents membership lists, together with official let- 
ters containing implied boycotts and threats of boycotts against 
the products of said manufacturers and producers unless their dis- 
tribution was confined to the dealers recognized by respondents. 

(d) Respondent members of respondent organizations have with- 
drawn and withheld their patronage from manufacturers and pro- 
ducers who have been reported and published as selling through 
so-called irregular channels, that is, not through recognized dealers. 

(e) In numerous instances manufacturers and producers have re- 
fused to sell, or have discontinued selling, to persons or firms who 
were not on the respondents’ membership lists, or who were reported 
to them by the respondents as not entitled to buy direct. In many 
instances, competitors of respondent members in the retail sale and 
distribution of building materials and builders’ supplies were unable 
to obtain interstate shipments of their requirements because they 
were not recognized by the respondents. 

(7) Manufacturers and producers were injured in their business 
by restriction of demand for their products and of freedom to sell 
same direct by confining their sales to the lists of dealers published 
and distributed by the respondents; in order not to incur “pressure” 
and “combined” or “concerted” action of respondents against them, 
they would not sell to many to whom they wanted to sell and consid- 
ered as dealers; neither would they sell direct to consumers, con- 
tractors, vendors, Government and its political sub-divisions, but had 
to limit their sales through “recognized dealer distribution.” 

(7) Competition was further substantially interfered with and 
lessened by the respondents’ activities in preventing dealer competi- 
tors from obtaining from manufacturers and producers small quan- 
tities of supplies to be transported by truck. 

(2) Costs to the consuming public were increased by respondents’ 
issuance and observance of price-lists in certain communities and by 
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respondents’ policy of exclusive dealer distribution because the con- 
suming public was thereby denied the advantages in price which it 
otherwise would have obtained from the natural flow of commerce 
under conditions of free competition. 


CONCLUSION 


The practices of the respondent organizations and their officers, 
directors, and members, as set forth in the foregoing findings as to 
the facts, in the circumstances therein set forth, constituted a com- 
bination and conspiracy to engage in and to further unfair methods 
of competition in, and affecting, interstate commerce, within the in- 
tent and meaning of Section 5 of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon complaint of the Commission, the answers of respondents, 
testimony and other evidence taken before William C. Reeves, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint, briefs filed herein, and 
oral arguments by Daniel J. Murphy, counsel for the Commission, 
and by Lawrence I. MacQueen, Herman J. Hughes and Webster C. 
Tall, counsel for the respondents, and the Commission having made 
its findings as to facts and its conclusion that said respondents have 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” 

It is ordered, That the respondents: 

1. Building Material Dealers Alliance, its officers, councillors, and 
members, of which members the following respondents are represen- 
tative: Geo. H. Lanz & Sons, Youngstown Ice Company, Pittsburgh 
Builders Supply Club, W. E. Wright Company, Alliance Builders 
Supply Company, M. C. Robinson & Company, Ohio Builders & 
Milling, Inc., The Tolerton Company, H. C. Boyd Lumber Company, 
The Kensington Supply Company, Allied Construction Industries of 
Cleveland, Ohio, Inc., Collingwood Shale Brick & Supply Company, 
Lakeshore Builders Supply Company, Inter-City Coal & Supply 
Company, O. C. Thayer & Son, Bye & Bye, Penn Coal & Supply 
Company, D. W. Challis & Sons, Inc., Hamilton & Meigs, Alcorn- 
Hahn Supply Company, and Hursh & Schory Coal Company ; 

2. Pittsburgh Builders Supply Club, its officers and members, of 
which members the following respondents are representative: Nathan 
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Bilder Company, Wm. H. Brant Sons, Frank Bryan, H. G. Dettling 
Company, Duncan & Porter Company, Heppenstall & Marquis, Hill- 
side Stone & Supply Company, Houston-Starr Company, Iron City 
Sand & Gravel Company, Keller Brothers, D. J. Kennedy Company, 
Knox Strouss & Bragdon Company, Geo. Lanz & Sons, W. T. Leggett 
Company, McCrady-Rodgers Company, Morrison Bros., Pittsburgh 
Plaster & Supply Company, and Ed. Vero Company; 

3. Building Material Institute, its officers and members, of which 
members the following respondents are representative: City Material 
& Coal, Inc., The Tom George Company, St. Clair Coal & Supply 
Company, Vanis Builders Supply & Lumber Company, Colling- 
wood Shale B & S Company, Geist Kemper Material Company, 
Ideal Builders Supply & Fuel Company, Lake Shore Builders 
Supply Company, Medal Brick & Tile, Ohio Building Material 
Company, Ohio Clay Company, Bagley Road Lumber Company, 
Quincy Coal & Supply Company, Geo. D. Barriball Company, 
Zone Coal & Supply Company, Bennett Concrete Stone Company, 
The Clinton Company, Pompei Coal & Supply Company, Mayfield 
Builders Supply Company, Cleveland Builders Supply Company, 
Builders Supply & Fuel Company, City Material & Coal, Inc., E. E. 
Elias Company, Herot Builders Supply Company, Neff Coal & 
Supply Company, Chas. E. Phipps Company, Quincy Cement Block & 
Coal Company, Scheuer Bros. Builders Supply Company, and Vanis 
Builders Supply Company ; 

4. Western Pennsylvania Builders Supply Alliance, its officers, coun- 
cillors and members, of which members the following respondents are 
representative: Kittanning Limestone Supply Company, Shufflin & 
Green, E. M. Fullington’s Sons, F. B. Scowden & Sons, Boyd & 
Schafer, O. C. Thayer & Son, O. C. Cluss Lumber Company, Campbell 
Company, E. W. Bissett & Son, Builders Supply Company, King 
Company, Colbert Supply Company, River Sand & Supply Company, 
D. W. Challis Company, Geo. Lanz & Sons, Russell Bros., C. L. Reed 
Lumber Company, Greensburg Builders Supply Company, Clinton 
Coal & Supply Company, Keystone Supply Company, T. R. Bolton, 
City Coal & Supply Company, Peoples Coal & Builders Supply Com- 
pany, J. A. Walker, B. Scott McFarland, Hornbake Bros., Patterson 
Supply Company, Monessen Sand & Gravel Company, Dunbar & 
Wallace Lumber Company, State Construction Company, Clarion 
Lumber Company, Inc., Woodwork Supply Company, and Taylor 
Supply Company, Inc. 

5. Allied Construction Industries of Cleveland, Inc., its officers and 
members, of which members the following respondents are repre- 
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sentative: Cleveland Builders Supply Company, Goff-Kirby Com- 
pany and Ohio Building Material Company; 

6. Lime & Cement Exchange of Baltimore City, its officers and 
members, of which members the following respondents are repre- 
sentative: Baltimore Clay Product Company, Alan E. Barton, 
Belair Road Supply Company, Inc., Central Building Supply, Inc., 
T. C. Davis Building Supply Company, Fred Elenbrok, Fullerton 
Supply Company, Robert S. Green, Inc., Hudson Building Supply 
Company, J. Scott Hunter, King Coal & Supply Company, Maryland 
Lime & Cement Company, Inc., Monumental Brick & Supply Com- 
pany, National Building Supply Company, Inc., Northeastern Supply 
Company, The Patapsco Supply Company, Pen-Mar Company, Inc., 
Geo. Sack & Sons, Inc., M. B. Segall & Sons, Inc., Stebbins-Anderson 
Company, James H. Warthen, United Clay & Supply Company, 
Quincy L. Morrow Company; 

7. Middle Atlantic Council of Builders Supply Associations, its 
officers and members; 

8. Maryland Builders Supply Association, its officers and mem- 
bers; representative members of said association are enumerated 
above as respondent members of the Lime and Cement Exchange of 
Baltimore City; 

9. National Federation of Builders Supply Associations, its officers, 
directors and respondent federated units and the officers and dealer 
members of said respondent federated units; representative of said 
respondent federated units are the following units and representa- 
tive dealer members of each respectively : 


New Jersey Mason Material Dealers Association, its officers 
and members, of which members the following are represen- 
tative: Tidewater Stone & Supply Company, Campbell, Mor- 
rell & Company, Hill City Coal & Lumber Company, Rovegno- 
Hall Company, Perry & Ruck, Inc., Comfort Coal-Lumber Com- 
pany, Ogden & Cadmus, Osborne & Marsellis Company, Phillips- 
burg Supply Company ; 

New York State Builders Supply Association, its officers and 
dealer members of which members the following are representa- 
tive: Globe Plaster Company, Acme Builders Supply Company, 
Inc., Bison Builders Supply Company, Inc., Kenmore Builders 
Supply Company, Inc., Paragon Plaster Company, I. W. Miller 
& Son; 

The Building Material Merchants of Chicago District, its 
officers and dealer members of which members the following are 
representative: Consumers Company, Chicago Fire Brick Com- 
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pany, Moulding Brownell Corporation, Consolidated Company, 
Calumet Coal Company, Ideal Building Material Company; 
and 

The Michigan Builders Supply Association, its officers and 
dealer members of which members the following are representa- 
tive: Martin Dawson Company, Van Poppelen Bros., S. A. 
Wilder & Son, Ann Arbor Fuel and Supply, J. P. Burroughs 
& Son, S. A. Morman & Company ; 


and their officers, directors, councillors, and members, separately and 
individually, and as representatives of the successors of said officers, 
directors and councillors, and as representatives of the members of 
all respondent organizations and associations, and all other respond- 
ents named in the complaint and in the findings as to the facts, and 
their agents, representatives, and employees, forthwith cease and 
desist from: 

1. Preparing, publishing, and circulating among manufacturers 
and producers of building materials and builders’ supplies, lists of 
directories containing the names of “recognized” dealers, for the 
purpose or with the effect, of indicating that the specified persons or 
concerns are recognized as entitled to buy direct from said manu- 
facturers and producers, and that other persons, concerns, or classes 
thereof are not so entitled. 

2. Soliciting, accepting, or acting upon reports from respondent 
officers or members, concerning the arrival, delivery, or origin of 
shipments made to persons or concerns not recognized by them as 
entitled to buy direct from manufacturers or producers, for the pur- 
pose of preventing further dealings between such buyers and the 
manufacturers and producers selling them. 

3. Using boycott, threats of boycott, either with or without other 
coercive methods, to persuade, induce, or compel manufacturers and 
producers to refrain from selling building materials and builders’ 
supplies to the so-called irregular dealers, or to others, or to refrain 
from so selling, except on unfair, discriminatory, or prohibitive terms 
and conditions fixed by respondents. 

4, Stating or intimating to manufacturers and producers that the 
so-called regular or “recognized” dealers would withhold or with- 
draw their patronage if said manufacturers and producers sold to the 
so-called irregular or non-recognized buyers. 

5. Making or circulating among manufacturers and producers 
reports concerning the status, equipment, and business methods of 
dealer competitors of the respondent dealer members for the purpose 
of inducing manufacturers and producers not to sell to such dealer 
competitors. 
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6. Cooperating with other dealer organizations and with manufac- 
turers and producers for the purpose of confining sale and distribu- 
tion of building materials and builders’ supplies to so-called regular 
channels, and preventing their sale and distribution otherwise. 

7. Intimidating the representatives or agents of manufacturers and 
producers from having, or continuing, business relations with buyers 
or prospective buyers, who are not recognized by respondents as 
entitled to buy direct from manufacturers and producers. 

8. Preparing, publishing, and circulating among the respondent 
dealer members, lists, bulletins, extracts of minutes of meetings or 
other communications, or otherwise conveying information to said 
dealer members concerning sales or prospective sales by manufac- 
turers and producers to irregular or non-recognized dealers, or pros- 
pective buyers, for the purpose of having the said dealer members 
withhold or withdraw their patronage from such manufacturers 
and producers. 

9. Engaging in any concerted or cooperative activity for the pur- 
pose of preventing manufacturers and producers of building materials 
and builders’ supplies from selling freely to consumers, contractors, 
the United States Government, State Governments or their political 
sub-divisions, or other irregular dealers or retailers of any class or de- 
scription, and of preventing such consumers, contractors, the United 
States Government, State governments or their political sub-divisions, 
or other irregular dealers or retailers of any class or description from 
purchasing freely from manufacturers and producers. 

10. Fixing or establishing uniform prices at which respondent 
dealer members or others, in particular communities, should sell their 
materials and supplies. 

11. Holding meetings of officers, directors, councillors, or members 
for the discussion and interchange of information and the adoption 
of plans and measures for executing or carrying out the above 
described programs and policies, or similar programs and policies. 

12. Taking any other concerted, cooperative or coercive action to 
carry out or make effective any of the methods of competition alleged 
in the complaint. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order.t 


1By order dated June 8, 19388, complaint in foregoing proceeding was dismissed 
without prejudice against the Illinois Lumber and Material Dealers Ass’n, Ince., its 
officers and members, included in the complaint at pages 156 and 157 in their representa- 
tive capacity along with numerous others, as included in the membership of respondent 
National Federation of Builders Supply Associations, and again referred to as thus 
included in said associations’ membership in the findings, supra, at pages 173 and 174. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (C) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3088. Complaint, Mar. 26, 1937—Decision, Dec. 31, 1937 


Where manufacturers, processors, and producers engaged in— 


(1) Selling commodities, in course of interstate commerce, to distributing 
buyer concerns purchasing commodities in course of such commerce, 
through orders placed by such distributing buyer concerns as subscribers 
to corporation engaged in (a) selling market information and purchasing 
services to 300 distributing concerns scattered over the United States and. 
chiefly, wholesalers of automobile, electrical, radio, mill, machine, plumb- 
ing, steam, and hardware supplies, and in (b) purchasing, under its sub- 
scriber contracts and as called upon so to do, from several hundred simi- 
larly scattered individual manufacturers, processors, importers or pro- 
ducers; and in— 

(2) Shipping merchandise to buyers in question as a result of orders thus 
placed by latter with aforesaid corporate service and under contract with it, 
pursuant to which, and in accordance with practice followed, said corporate 
service transmitted and paid over to buyers regular brokerage fees paid 
to it by purchasers on transactions in question, and in which fees it 
claimed no right, title or interest, and in which various transactions said 
corporate service acted solely as the agent and Ylrepresentative of the 
buyer and donated service, if any, to seller, and in connection with which 
various transactions buyers rendered no service either to Said corporate 
concern or to sellers involved in connection with their purchase of com- 
modities through said corporate concern, with result that buyers, through 
such service, obtained, by reason of payment over of such brokerage fees 
to them, a lower price on commodities thus purchased than other buyers 
and non-members of said corporate service organization obtained, on 
similar goods in like quantity bought direct from such sellers; 


In pursuance of a general plan or scheme whereby fees and commissions paid 


(a) 


by sellers might be and were made available to and transmitted to buyers 


through said corporate service and buyers be enabled to secure discounts - 


in price from sellers under guise of brokerage payments— 
Paid fees or commissions in connection with offer, sale and distribution 
of commodities as brokerage to aforesaid corporate service, with knowledge 
and intent that such fees or commissions would be and were paid over 
by said service to purchasers thereof as aforesaid; and 


Where aforesaid distributing buyer concerns, engaged as aforesaid and as 


(d) 


subscriber purchasers of said corporate selrvice— 

Accepted and received from said service fees or commissions paid or 
granted to it as brokerage or allowance by sellers of commodities on sales 
made by such sellers to aforesaid buyers; and 
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Where such corporate service, engaged as aforesaid— 

(c) Received and accepted such fees and commissions as brokerage from 
aforesaid sellers and for payment over to purchasers of commodities as 
above set forth, or for their use and benefit; and 

(d) Paid or granted to purchasers of commodities as above described, fees. 
or commissions received or accepted by it as brokerage, or allowance in 
lieu thereof, from sellers thereof as aforesaid: 

Held, That such acts and practices constituted a violation of Subsec. (c) of 
See. 2 of an act of Congress approved Oct. 15, 1914 (as amended). 

Before Mr. John J. Keenan, trial examiner. 

Mr, Allen C. Phelps for the Commission. 

Mr. Felix H. Levy, of Levy & Molloy, of New York City, for 
respondents, excepting Charles F. Baker & Co., Inc., for whom ap- 
peared Mr. Grosvenor Calkins, of Boston, Mass. 


CoMPLAIN?T 


Pursuant to the provisions of an Act of Congress, approved Octo- 
ber 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” as 
amended by an Act of Congress approved June 19, 1936, entitled 
“An Act to amend Section 2 of the Act entitled ‘An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes,’ approved October 15, 1914, as amended (U.S. C. 
Title 15, Sec. 13), and for other purposes,” the Federal Trade Com- 
mission, having reason to believe that the respondents named above 
in the caption hereof, and hereinafter more particularly designated 
and described, have violated, and are now violating, the provisions 
of Subsection (c) of Section 2 of said Act as amended, hereby issues 
its complaint against the said respondents, stating its charges in that 
respect as follows: 

ParacraPu 1. Respondent, Oliver Brothers, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with its office and principal place of business located 
at 417-421 Canal Street, in the city and State of New York. 

Par. 2. Respondent, W. D. Allen Mfg. Co., is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of Illinois, with an office and principal place of business located at 
566 West Lake Street in the city of Chicago, State of Illinois. 
Respondent, Black Hardware Co., is a corporation organized and 
existing under and by virtue of the laws of the State of Texas, with 
an office and principal place of business located at 2217 Avenue B in 
the city of Galveston, State of Texas. Respondent, Jacobi Hardware 
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Co., is a corporation organized and existing under and by virtue of 
the laws of the State of North Carolina, with an office and principal 
place of business located at 12 South Front Street in the city of Wil- 
mington, State of North Carolina. Respondent, Matthews & Boucher, 
is a copartnership composed of William G. Fisher and William S. 
Johnson, with an office and principal place of business located at 26 
Exchange Street, in the city of Rochester, State of New York. Re- 
spondent, Charlotte Supply Co., is a corporation organized and exist- 
ing under and by virtue of the laws of the State of North Carolina, 
with an office and principal place of business located at 500 South 
Mint Street, in the city of Charlotte, State of North Carolina. Re- 
spondent, Virginia-Carolina Hardware Company, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Virginia, with an office and principal place of business located at 
1316 East Main Street, in the city of Richmond, State of Virginia. 

Par. 8. Respondent, Globe Crayon Co., Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State 
of New York, with an office and principal place of business located 
at 383 Third Avenue, in the city of Brooklyn, State of New York. 
Respondent, E. V. Crandall Oil & Putty Mfg. Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of New York, with an office and principal place of business 
located at 1105 Metropolitan Avenue, in the city of Brooklyn, State 
of New York. Respondent, Chas. F. Baker & Co., Inc., is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Massachusetts, with an office and principal place of business 
located at 118 State Street, in the city of Boston, State of Massachu- 
setts. Respondent, Keystone Emery Mills, is a corporation organized 
and existing under and by virtue of the laws of the State of Pennsyl- 
vania, with an office and principal place of business located at 4329 
Paul Street, Frankford, in the city of Philadelphia, State of Penn- 
sylvania. Respondent, Jas. Corner & Sons, is a sole proprietorship, 
owned by James A. Reilly, sole proprietor, with an office and principal 
place of business located at 438 North Front Street, in the city of 
Baltimore, State of Maryland. 

Par. 4. Said respondent, Oliver Brothers, Inc., is engaged in the 
business of providing market information eae and purchasing 
services for numerous and divers wholesalers, jobbers, mer chants, and 
dealers, located in the several States of the United States, Gre of 
whom are named in paragraph 2 above, and joined as Posnienia 
herein, and being hereinafter more particularly described and referred 
to for convenience as respondent buyers. Said respondent, Oliver 
Brothers, Inc., in the course and conduct of its business as aforesaid, 


. --. ee ae, 


We 
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pursues a policy and practice of purchasing commodities, particu- 
larly hardware, for the wholesalers, jobbers, merchants, and dealers 
above referred to, from numerous and divers manufacturers, proces- 
sors and preducers located in the several States of the United States, 
certain of whom are named in paragraph 8 above, and joined as re- 
spondents herein, and being hereinafter more particularly described 
and referred to for convenience as respondent sellers. In the course 
and conduct of its business as aforesaid, said respondent, Oliver 
Brothers, Inc., represents and acts for or on behalf of said respondent 
buyers and other buyers above mentioned generally and as a group 
or class engaged in common practices, and specifically for each and 
every named respondent buyer, in the purchase of commodities which 
are transported between and among the several States, whenever spe- 
cifically requested so to do, and in the manner and form specified, 
directed and ordered by said respondent buyers, and such other buyers, 
acting individually. 

Par. 5. Said respondent buyers named in paragraph 2 above are 
each engaged in the business of buying commodities usually from 
sellers located in States other than the state in which such buyers are 
located and of reselling such commodities to their customers. 

Said respondent buyers are fairly typical and representative mem- 
bers of a large group or class of wholesalers, jobbers, merchants, and 
dealers, all of whom have by contract subscribed to the market infor- 
mation services and purchasing services furnished by said respondent, 
Oliver Brothers, Inc. Said group or class embraces approximately 
300 of such dealers and is so numerous as to make it impracticable to 
specifically name each and every one of them as respondents herein 
or to bring them before the Commission in this proceeding. All of 
said buyers are or have been engaged in similar practices to those 
hereinafter charged against the respondent buyers. 

Par. 6. Said respondent sellers named in paragraph 3 above are 
each engaged in the business of sellmg commodities usually to buyers 
located in States other than the State in which said sellers are respec- 
tively located. Said respondent sellers are fairly typical and repre- 
sentative members of a large group or class of manufacturers, 
processors and producers, engaged in the common practice of selling 
to said respondent buyers and to other buyers of the above-mentioned 
class or group who use the purchasing services of said respondent, 
Oliver Brothers, Inc., some of their commodities in interstate com- 
merce, in fulfillment of orders placed by said respondent, Oliver 
Brothers, Inc., at the instance and upon the request of said buyers, 
acting individually. Said group or class of said sellers comprises a 
large number of such manufacturers, processors, and producers, and 
are too numerous to be individually named herein as respondents. 
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Par. 7. Respondent, Oliver Brothers, Inc., in the course and con- 
duct of its said business, receives orders to purchase commodities, 
particularly hardware, from members of said group of buyers, includ- 
ing respondent buyers, located in the various States of the United 
States, and transmits such orders to and executes the same with 
individual members of said group of sellers, including respondent 
sellers, who, in most cases, are located in States of the United States 
other than the State in which such buyer or buyers are located. As 
a result of the transmission of such orders by said buyers to respond- 
ent, Oliver Brothers, Inc., the execution of the same by said respond- 
ent, Oliver Brothers, Inc., at the instance and upon the request of 
said buyer or buyers, and the acceptance of said orders by said sellers 
or one or more of them, goods, wares, and merchandise, particularly 
hardware, are, in the case of each order and in a continuous succes- 
sion of such orders, sold and delivered by one or more of the said 
sellers to one or more of said buyers, by such means and in the man- 
ner stated, all of the respondents cause to be transported from one 
State to another, goods and commodities to be resold to said buyers’ 
customers or to consumers. In the operations and activities referred 
to, each and every one of the respondents is engaged in interstate 
commerce, in practices which contemplate and result in the trans- 
portation of commodities in interstate commerce and in making sales 
and purchases which directly affect and bring about such commerce. 

Par. 8. In the course of the buying and selling transactions here- 
inabove referred to, resulting in the delivery of commodities from 
one or more of the said sellers to one or more of said buyers, by means 
of the purchasing services of said respondent, Oliver Brothers, Inc., 
as agent for said buyers, said sellers have transmitted and paid, or 
allowed and credited and do transmit and pay, or allow and credit, 
to said respondent, Oliver Brothers, Inc., as agent or representative, 
for or in behalf of, or subject to the direct or indirect control of said 
buyers, a so-called brokerage fee or commission, the amount of which 
varies but which is usually between 1% and 10% of the quoted sale 
price agreed upon by buyer and seller. Said respondent, Oliver 
Brothers, Inc., while acting as agent or representative, for or in 
behalf of, or subject to the direct or indirect control of said buyers, 
has and does accept and receive such so-called brokerage fees or com- 
missions and has transmitted and paid over, or allowed and credited, 
and does transmit and pay over, or allow and credit, said so-called 
brokerage fees or commissions to said buyers, in the amount and to 
the extent to which such so-called brokerage fees or commissions are 
received by said respondent, Oliver Brothers, Inc., such payments to 
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the individual buyer being the amount paid by the individual seller 
in the given transaction to which such buyer is a party. 

Par. 9. In all of said transactions respondent, Oliver Brothers, 
Inc., is the agent and representative of said buyers, acting for them 
and in their behalf, and under their direct or indirect control. In 
fact, such so-called brokerage fees or commissions are not paid and 
transmitted by said sellers to said respondent, Oliver Brothers, Inc., 
nor are the same received, held, or retained by said Oliver Brothers, 
Inc., as payment for any services rendered to said sellers by said 
Oliver Brothers, Inc., while acting as agent or representative for or 
in behalf of or subject to the direct or indirect control of said 
buyers. No services connected with such payments or grants, re- 
ceipts or acceptances, denominated as commissions or brokerages 
are or have been rendered to an aforesaid seller by an aforesaid 
buyer or by said agent in connection with said transactions of sale 
or purchase of goods, wares or merchandise. The payment of said 
so-called brokerage fees or commissions by said sellers to said buyers 
through the intermediary, said respondent, Oliver Brothers, Inc., 
while acting as agent or representative, for or in behalf of, or sub- 
ject to the direct or indirect control of an aforesaid buyer, and the 
receipt and acceptance of such so-called brokerage fees and com- 
missions by an aforesaid buyer from an aforesaid seller, through 
said intermediary, in the manner and under the circumstances here- 
inabove set forth, is in violation of the provisions of subsection (c) 
of Section 2 of the Act described in the preamble hereof. The ac- 
~ceptance and receipt of said so-called brokerage fees and commis- 
sions by said respondent, Oliver Brothers, Inc., while acting as 
agent or representative for or in behalf of or subject to the direct 
or indirect control of an aforesaid buyer, from an aforesaid seller, 
and the acceptance and receipt thereof for the use and benefit of an 
aforesaid buyer, is in violation of the terms of said statute, 


Report, Frnpines as ro THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Octo- 
ber 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” as 
amended by an Act of Congress approved June 19, 1936, entitled 
“An Act to amend section 2 of the act entitled ‘An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and 
for other purposes’ approved October 15, 1914, as amended (U. S. C. 
title 15, sec. 13), and for other purposes” the Federal Trade Com- 
mission on March 26, 1937, issued and served its complaint in this 
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proceeding upon the respondents named in the caption hereof, 
charging them with violating the provisions of subsection C of sec- 
tion 2 of the said act as amended. After the issuance of said com- 
plaint and the filing of respondents’ answers thereto, the taking of 
testimony and other evidence herein was waived by a stipulation 
entered into on November 5, 1937, between W. T. Kelley, Chief Coun- 
sel for the Commission and Grosvenor Calkins, attorney for Charles 
¥. Baker & Co., Inc., F. L. Degener, Jr., attorney for Keystone 
Emery Mills, and Felix H. Levy, attorney for all the other above- 
named respondents, which stipulation was thereafter duly approved 
by the Commission and filed in the office of the Commission. Said 
stipulation was so executed in conformity with and as supplemental 
to a certain stipulation entered into between the said parties above 
named on April 27, 1987. By the terms of the stipulations above 
referred to and in the answers to the complaint filed herein respond- 
ents admitted certain facts alleged in said complaint and certain 
other facts then before the Commission in this and another proceed- 
ing (respondents reserved, however, the right to contest this pro- 
ceeding upon any review before the U. S. Circuit Court of Appeals 
or the U. S. Supreme Court with respect to any conclusions of fact 
or conclusions of law drawn herein by the Commission), and by said 
stipulations respondents agreed that the Commission might pro- 
ceed to dispose of this proceeding on the record. And a final hear- 
ing before the Commission on the said record, briefs in support of 
the complaint and in opposition thereto, and oral arguments of 
counsel aforesaid, having been waived by the stipulations aforesaid, 
and the Commission having considered the record and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS OF THE FACTS 


ParacrarH 1. Respondent Oliver Brothers, Inc., hereinafter at 
times referred to as Oliver, is a corporation organized and existing 
under and by virtue of the-laws of the State of New York, with its 
office and principal place of business located at 417-421 Canal Street, 
in the city and State of New York. 

Par, 2. Respondent W. D. Allen Manufacturing Company is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Ihnois, with an office and principal place of business 
located at 566 West Lake Street in the city of Chicago, State of Ili- 
nois. Respondent Black Hardware Company is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
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Texas, with an office and principal place of business located at 2217 
Avenue B in the city of Galveston, State of Texas. Respondent 
Jacobi Hardware Company is a corporation organized and existing 
under and by virtue of the laws of the State of North Carolina, with 
an office and principal place of business located at 12 South Front 
Street in the city of Wilmington, State of North Carolina. Respond- 
ent Matthews & Boucher is a co-partnership composed of William G. 
Fisher and William 8. Johnson, with an office and principal place of 
business located at 26 Exchange Street, in the city of Rochester, 
State of New York. Respondent Charlotte Supply Company is a 
corporation organized and existing under and by virtue of the laws 
of the State of North Carolina, with an office and principal place of 
business located at 500 South Mint Street, in the city of Charlotte, 
State of North Carolina. Respondent Virginia-Carolina Hardware 
Company is a corporation organized and existing under and by virtue 
of the laws of the State of Virginia, with an office and principal 
place of business located at 1316 East Main Street, in the city of Rich- 
mond, State of Virginia. 

Par. 3. Respondent Globe Crayon Company, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of New York, with an office and principal place of business located 
at 383 Third Avenue, in the city of Brooklyn, State of New York. 
Respondent E. V. Crandall Oil & Putty Manufacturing Company, 
Inc., is a corporation organized and existing under and by virtue of 
the laws of the State of New York, with an office and principal place 
of business located at 1105 Metropolitan Avenue, in the city of Brook- 
lyn, State of New York. Respondent Charles F. Baker & Company, 
Inc., is a corporation organized and existing under and by virtue of 
the laws of the State of Massachusetts, with an office and principal 
place of business located at 113 State Street, in the city of Boston, 
State of Massachusetts. Respondent Keystone Emery Mills is a 
corporation organized and existing under and by virtue of the laws 
of the State of Pennsylvania, with an office and principal place of 
business located at 4829 Paul Street, Frankford, in the city of Phila- 
delphia, State of Pennsylvania. Respondent James Corner & Sons 
is a sole proprietorship, owned by James A. Reilly, sole proprietor, 
with an office and principal place of business located at 438 North 
Front Street, in the city of Baltimore, State of Maryland. 

Par. 4. Respondent Oliver Brothers, Inc., is engaged in the business 
of selling a market information service and also purchasing services 
to over 300 distributing concerns scattered over the United States, 
who are principally wholesalers of automobile, electrical, radio, mill, 
machine, plumbing, steam, and hardware supplies. These distribut- 
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ing concerns are located in many cities in forty-two States of the 
United States, and in the District of Columbia, Canada and Haiti. 
Respondents named in paragraph 2 hereof are among the distributing 
concerns purchasing the market information service and the purchas- 
ing services of respondent Oliver Brothers, Inc., and they are repre- 
sentative members of the entire group, insofar as the practices 
charged in the complaint are concerned. This group will hereafter 
be referred to as buyers. In making available and providing its pur- 
chasing services to the said buyers, the respondent Oliver Brothers, 
Inc., agrees to and does purchase merchandise for said buyers from 
several hundred individual manufacturers, processors, importers or 
producers who are scattered over the United States. Respondent 
manufacturers, processors and producers named in paragraph 3 
hereof are representative of this entire group, all of whom in making 
sales to the buyers above mentioned through respondent Oliver 
Brothers, Inc., use the same methods as the named respondents. This 
group will hereafter be referred to as sellers. 

Par. 5. Respondent sellers are engaged in selling commodities in 
the course of interstate commerce. Respondent buyers are engaged 
in purchasing commodities in the course of interstate commerce. 
Respondent Oliver Brothers, Inc., transmits orders for merchandise 
from respondent buyers to respondent sellers, as a result of which 
commodities are shipped from sellers to buyers usually from one 
State to another. All of said respondents are engaged in interstate 
commerce in participating in the commercial transactions hereafter 
more specifically described. 

Par. 6. Respondent Oliver Brothers, Inc. was incorporated under 
the laws of the State of New York on July 19, 1905, and has a branch 
office in Chicago, Il. It has a force of several salesmen who habit- 
ually travel throughout the United States to solicit distributing con- 
cerns to purchase the Oliver market information service and 
purchasing services. These men at times also contact manufacturers 
and processors. It also has a number of buyers and assistant buyers 
who place orders for Oliver subscribers and who contact manufac- 
turers, processors and producers on behalf of Oliver clients, Re- 
spondent Oliver Brothers, Inc., often examines and tests the wares 
of such manufacturers and producers and get descriptions of goods 
and prices, which information is sent to the Oliver subscribers. 
Oliver also furnishes to said buyers a loose-leaf price book containing 
price lists on, and,sources of supply from which can be obtained, 
the majority of the types of commodities purchased and resold by 
said buyers, which said loose-leaf price book Oliver keeps current by 
the issuance of revised sheets from time to time as market prices and 
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sources of supply change. It is in a favorable position to furnish 
accurate, constant, regular and reliable market information service. 
It handles, through its buying operations, the goods upon which it 
reports to its clients. Among its employees are specialists who have 
devoted many years to their respective lines of merchandise and who 
are in constant contact with the markets in performing their duties 
with said respondent. 

Par. 7. The Oliver Brothers, Inc., subscribers severally employ 
Oliver at a stipulated monthly sum ranging from $25.00 upward. 
This employment is evidenced by a contract between Oliver and the 
subseriber which is in the following form: 

OLIVER BROTHERS, INC. 
(Hstablished 1892) 


200 Hudson Street, 
New York, N. Y. 


Resident Buyers For Cable Address 
Wholesalers of Oliveleaf, New York 
Hardware, Iron, Steel, Metals, Codes Used 
Blacksmiths, Railway, Mill A. B. C. (5th Edition) Bentleys 
Mining, Machinery, Engineers, Rudolf Mosse General Motors 
Automobile, Electrical, Radio, Lieber’s Standard-Lieber’s 
Plumbers and Steamfitters 5 letter edition 
Supplies Western Union Universal and 5 
letter edition 
Telephone 16 lines United States Steel Corporation 


Branch Offices 
Chicago, Illinois 
59 BH. Van Buren Street 


Pittsburgh, Pennsylvania 
P. O. Box 6462 North Side Station 


Please mark your reply 
Dept. A. B. C. 


SUBIN CM MCONLRACT AMOR (2 Ste oy Sess 


Dear Sirs:—We hereby agree to act as your New York, Chicago and Pitts- 
burgh Resident Representatives in the capacity of Purchasing Agents. 

We agree to furnish you our loose-leaf Price Book and send you our General 
Service covering lines as per the subject hereof; also to send you Oliver Broth- 
ers’ Comment Letters, letters on Market Conditions, lists of special offerings, 
and submit to you other information in the way of prices and market informa- 
tion which we may consider to be of interest to you. 

We will use our best efforts to secure the lowest possible prices on your in- 
quiries or orders. We will forward to the manufacturers or parties with whom 
we have favorable arrangement such orders for merchandise as you may send 


to us. 
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Orders which we may receive from you or letters which we may receive are 
to be regarded as authority to act as your Agents in connection with any trans- 
action which may transpire between us. While we will use our best efforts in 
acting as your Agent it is understood that we will not be liable for the failure 
of any manufacturer or supplier to perform his agreements or promises in con- 
nection with quotations or shipments. 

It is mutually agreed that all communications between us in the way of 
correspondence, Comment Letters, letters on Market Conditions or Confidential 
Price Sheets, shall be treated as strictly confidential and used solely in con- 
nection with your own business and shall not be divulged to other parties nor 
procured for the use of other parties. 

All business transacted between us is to be subject to satisfactory credit 
arrangements. In some instances, we secure special prices by reason of haying 
the merchandise charged to our own account. 

You agree to pay us for performing the services mentioned above the sum of 
Sa Dollars per month, to be paid in equal monthly installments. This 
agreement shall commence and shall continue from year to year there- 
after without further notice but with the understanding that either of us may 
terminate this agreement at the end of any period of one year after date by 
giving to the other notice in writing of an intention to do so at least sixty days 
before the end of such yearly period. 

It is agreed that upon the termination of this contract you will return our 
loose-leaf Price Book and Private Code. 

ACCEPTED 
OLIVER BROTHERS, INC. 
Petraes. SS tee 


No subscriber has any exclusive right to the Oliver services, but 
they are sold to any wholesaler who wants them, subject only to the 
requirement that he has good credit rating. The Oliver services are 
quite often bought by several dealers in the same line in the same 
town. Oliver yearly buys for its subscribers from said sellers several 
million dollars worth of commodities for resale by the buyers and as 
a result of said purchases such merchandise is shipped and trans- 
ported from the State in which the sale is located when the order is 
placed into and through other States of the United States, where 
they are delivered to purchasers who are Oliver subscribers. Oliver 
receives daily from its subscribers approximately one hundred orders. 
When a subscriber forwards an order to Oliver, usually at a specified 
price Oliver transmits the order to the seller. The seller ships the 
product direct to the buyer, in most cases billing the buyer at the price 
specified in the order. The buyer in most cases makes payment direct 
to the seller. The seller then sends a commission or brokerage on the 
transaction and Oliver pays this to the buyer or credits it to his 
account. If a buyer fails to name the purchase price, he expects to 
get the last price quoted by Oliver in its bulletin, or a lower price. 
If Oliver finds that the market has advanced he communicates with 
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the buyer and confirms the order at the new price before transmit- 
ting it to the seller. The buyer in some cases names the seller whose 
products are wanted, but in some cases he relies upon Oliver to trans- 
mit the order to some producer who will supply goods of the quality 
and standard required. 

Par. 8. All respondent sellers have made sales of commodities 
in interstate commerce through Oliver Brothers, Inc., to respondent 
buyers and other Oliver buyers and have paid brokerage fees on 
such transactions to respondent Oliver Brothers, Inc., which broker- 
age fees were later paid over or credited by respondent Oliver 
Brothers, Inc., to the particular respondent buyer or other buyer. 
Respondent Keystone Emery Mills, after the service of the complaint 
herein, discontinued the practice of paying Oliver Brothers, Inc., 
brokerage on sales made to the Oliver buyers through Oliver Broth- 
ers, Inc. All of the respondent sellers at the time of payment of 
brokerage fees to respondent Oliver Brothers, Inc., had knowledge 
of the fact that Oliver Brothers, Inc., paid such fees over to the 
buyer placing the order and to whom the goods were shipped. 

Par. 9. The sellers from whom respondent Oliver Brothers, Inc., 
buys for its clients pay to Oliver brokerage fees at the same rate 
that they pay other brokers who sell goods for them. This rate 
ranges from 1% to 10%, but being usually from 214 to 5%, of the 
invoice price of the commodities sold. It is a matter of common 
knowledge in the trade that Oliver Brothers, Inc., receives these fees 
for the use of its subscribers and pays them over in their entirety to 
the buyers. Respondent Oliver Brothers, Inc., receives and accepts 
these brokerage fees for the use and benefit of its subscribers and 
does not claim any right, title or interest in such fees. The buyers 
receive and accept these brokerage fees from respondent Oliver 
Brothers, Inc., and know that they are to receive them at the time 
they place orders for merchandise for execution by Oliver. The 
Oliver buyers, by reason of the fact that they receive the brokerage 
fees paid to Oliver, get a lower price on commodities, purchased 
through Oliver from the sellers than other buyers who are not 
members of the Oliver organization get on similar goods in like 
quantity bought direct from said sellers. 

Par. 10. In all of the purchasing transactions which the respondent 
Oliver Brothers, Inc., executes for its buyers, Oliver Brothers, Inc., 
is the agent and representative of the buyer, and acts in fact for 
such buyer and in his behalf, and is subject to his control, insofar 
as such purchasing transaction is concerned. Said respondent 
Oliver Brothers, Inc., in such purchasing transactions is neither the 
agent nor representative of the seller nor does it act for or in behalf 
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or is it under the control of such seller. Such services as respondent 
Oliver Brothers, Inc., may render to the seller in selling his com- 
modities are incidental to the particular purchase and sale transac- 
tion, and if any services are so rendered by Oliver in connection 
with the sale or purchase of such commodities, such services are 
donated by Oliver Brothers, Inc., to the seller. There is not, in fact, 
any payment of brokerage commissions made by any of respondent 
sellers to respondent Oliver Brothers, Inc., which is not intended for 
the buyer and which does not reach the buyer. Such brokerage 
commissions, being intended for the buyers, are not in fact paid in 
satisfaction of any contractual or other indebtedness due from the 
seller to respondent Oliver Brothers, Inc., for services rendered, ox 
otherwise. These payments, in effect are actually made from the 
seller to the buyer and the buyer receives a discount in price equiva- 
lent to the brokerage fee paid to him. Respondent buyers render no 
service to respondent sellers in connection with the purchase of com- 
modities through respondent Oliver Brothers, Inc. Respondent 
buyers render no service to respondent Oliver Brothers, Inc., in con- 
nection with the purchase of goods, wares and merchandise made 
for them by said respondent Oliver Brothers, Inc. 

Par. 11. The contract between respondent Oliver Brothers, Inc. 
and its subscribers is construed by the parties thereto as being a 
contract for the sale and purchase of the Oliver market information 
service with a privilege extended to the buyers of using the Oliver 
purchasing services at their option. The buyers pay the monthly 
fee stipulated in the contract for the market information service. 
The buyers exercise their option to use the purchasing services of 
Oliver Brothers, Inc. in order to secure a discount in price from the 
current market price and the buyers when purchasing commodities 
through Oliver compute the net price at which the purchase is made 
as being the quoted price less the fee or commission paid by the 
seller as brokerage to Oliver and by Oliver transmitted to them. 
The buyers, in their bookkeeping, do not treat the brokerage fees 
and commission received from respondent Oliver Brothers, Inc. as 
being an offset to the monthly fee paid by them to Oliver. The 
amount of the monthly fee paid by the buyers to Oliver is fixed 
at the time the contract is made, but the amount of the brokerage 
fees and commissions which may be received by a given buyer from 
the utilization of the Oliver purchasing services is unknown and 
incapable of ascertainment at the time the contract is entered into. 

Par. 12. All payments of brokerage fees made by respondents as 
hereinabove set forth are made as a part of a general plan or scheme 
which contemplates and results in payment of brokerage fees from 
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the seller to the buyer through the respondent Oliver Brothers, Inc., 
and which enables the buyers to secure discounts in price from the 
sellers under the guise of brokerage payments. 


CONCLUSION 


The Commission concludes that the respondents Globe Crayon 
Company, Inc., E. V. Crandall Oil & Putty Manufacturing Com- 
pany, Inc., Charles F. Baker & Company, Inc., Keystone Emery 
Mills and James Corner & Sons, have violated and are violating 
Subsection C, section 2 of the Clayton Act as amended, by paying 
fees and commissions as brokerage to respondent Oliver Brothers, 
Inc., in the sale of commodities to respondent buyers and other buy- 
ers, with knowledge of the fact that such fees and commissions were 
and are intended to be and were and are being paid over by said 
respondent Oliver Brothers, Inc. to said buyers. 

The Commission further concludes that respondents W. D. Allen 
Manufacturing Company, Black Hardware Company, Jacobi Hard- 
ware Company, Matthews & Boucher, Charlotte Supply Company 
and Virginia-Carolina Hardware Company have violated and are 
violating the provisions of Subsection C, section 2 of the said statute, 
by receiving and accepting fees and commissions paid as brokerage 
by said respondent sellers and other sellers, in connection with the 
purchase of commodities by said buyers through respondent Oliver 
Brothers, Inc. 

The Commission further concludes that respondent Oliver 
Brothers, Inc. has violated and is violating the provisions of subsec- 
tion C, section 2 of said statute, by receiving such fees and commis- 
sions as brokerage from respondent sellers and transmitting and 
paying over the same to respondent buyers; further, that said re- 
spondent Oliver Brothers, Inc. is the instrumentality and means by 
which respondent sellers unlawfully are enabled to make payment 
of such fees and commissions as brokerage to respondent buyers, 
and by which respondent buyers are enabled to receive and accept 
the same. 

The Commission further concludes that the violations of said 
statute referred to are in pursuance of a general plan and scheme 
whereby fees and commissions paid by the sellers are made available 
to and transmitted to the buyers. 


ORDER TO CEASE AND- DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of the 
respondents and the stipulations as to certain facts entered into by 
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counsel for the Commission and said respondents, in which stipula- 
tions and answers respondents admitted certain facts contained in the 
said complaint and certain other facts before the Commission in this 
and another proceeding and waived formal hearings herein and 
agreed that without further evidence or other intervening procedure 
the Commission might proceed to dispose of this proceeding. And 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents had violated and were violating the 
provisions of subsection C, section 2 of an Act of Congress approved 
October 15, 1914, entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” as 
amended by an Act of Congress approved June 19, 1936, entitled 
“An Act to amend section 2 of the act entitled ‘An Act to supplement 
existing laws against unlawful restraints and monopolies’ approved 
October 15, 1914, as amended (U.S.C. title 15, sec. 18), and for other 
purposes.” 

It is ordered, That respondents Globe Crayon Company, Inc., E. V. 
Crandall Oil & Putty Manufacturing Company, Inc., Charles F. 
Baker & Company, Inc., Keystone Emery Mills and James Corner & 
Sons, and their officers, representatives, agents and employees, in con- 
nection with the offering for sale, sale and distribution of commodi- 
ties in interstate commerce or in the District of Columbia, do forth- 
with cease and desist from paying or granting to respondent Oliver 
Brothers, Inc. any fee or commission on sales of commodities, as 
brokerage or as an allowance in lieu thereof, which fee or commis- 
sion is intended to be paid over or which is in fact subsequently to 
be paid over, in whole or in part, by said respondent Oliver Brothers, 
Inc. to any purchaser of such commodities. 

It is further ordered, That respondents W. D. Allen Manufactur- 
ing Company, Black Hardware Company, Jacobi Hardware Com- 
pany, Matthews & Boucher, Charlotte Supply Company and Vir- 
ginia-Carolina Hardware Company, and their officers, representa- 
tives, agents and employees, in connection with the purchase of com- 
modities in interstate commerce or in the District of Columbia, do 
forthwith, cease and desist from accepting or receiving from respond- 
ent Oliver Brothers, Inc., any fee or commission which has been 
paid or granted to said Oliver Brothers, Inc., as brokerage or as an 
allowance in lieu thereof, by a seller of commodities on sales made 
by such seller to said respondents. 

It is further ordered, That respondent Oliver Brothers, Inc., its 
officers, representatives, agents, and employees, in connection with 
the purchase or sale of commodities in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 
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1. Receiving or accepting any fee or commission, as brokerage or 
as an allowance in lieu thereof, from any seller of commodities, which 
fee or commission is intended to be paid over to the purchaser of 
such commodities, or which is to be applied for the use and benefit 
of such purchaser; 

2. Paying or granting to any purchaser of commodities any fee or 
commission received or accepted by said Oliver Brothers, Inc., as 
brokerage or an allowance in lieu thereof, from the seller of such 
commodities, 

It is further ordered, That the respondents and each of them shall 
within 90 days after service upon them of this order file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In THE MaArrer OF 


WORTHMORE SALES PROMOTION SERVICE, 
INCORPORATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 


SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2946. Complaint, Oct. 15, 1936—Decision, Jan. 4, 1938 


Where a corporation engaged in manufacture and printing of sales promotion 


Sold 


or trade cards, arranged for recording or punching out thereon purchases of 
customers or consumers to whom distributed, and in sale and distribution 
thereof to retail merchants in the various States, in competition with con- 
cerns making and distributing trading stamps and other trade booster 
cards which did not involve lot or chance feature, and including 99¢ and 
other price concession cards and premium coupons— 

, distributed, and supplied cards, as aforesaid described, so designed and 
arranged as to confer upon the customer-holders of such used-up or punched- 
out cards amounts in trade ranging from 20¢ to $5.00 or $10.00, in accord- 
ance with concealed legend under card’s secret panel and particular style 
of card employed, and furnished therewith, to retail merchant customers, 
various display posters and advertisements and card punch, for their use 
in distributing and making use of such cards, and thereby knowingly sup- 
plied to and placed in the hands of others means of operating lotteries, 
games of chance, and gift enterprises in the use, without alteration or 
rearrangement, of such cards, sales booster plans or schemes, in competi- 
tion with those who are opposed to such methods and refrain therefrom ; 


With effect of inducing many of the consuming public to deal with or purchase 


merchandise from retailers using its aforesaid cards in preference to those 
using sales booster plans or schemes or devices which have connected 
therewith no element of lot or chance, and with result that many retailers 
were induced to buy its said cards in preference to those of competitors, 
such refraining competitors as aforesaid were thereby put to competitive 
disadvantage, sale of competing sales plans or sales promotion schemes or 
premium cards or coupons by competitors was injuriously affected, to the 
prejudice and injury of the public and competitors, and there was a restraint 
upon and a detriment to the freedom of fair and legitimate competition : 


Held, That such acts and practices were to the prejudice of the public and com- 


petitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ml., for respondent. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Worthmore 
Sales Promotion Service, Incorporated, a corporation, hereinafter 
referred to as respondent, has been and is using unfair methods of 
competition in commerce, as “commerce” is defined in said act of 
Congress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrapu 1. The respondent, Worthmore Sales Promotion Serv- 
ice, Incorporated, is a corporation organized and operating under the 
laws of the State of Illinois, with its principal office and place of 
business located at 6256 Champlain Avenue, Chicago, Ill]. The 
respondent is now and for more than one year last past has been 
engaged in the manufacture of sales promotion cards and in the sale 
and distribution thereof to retail merchants, located at points in the 
various States of the United States, and causes and has caused its 
said products, when so sold, to be transported from its principal 
place of business in the city of Chicago, State of Illinois, to pur- 
chasers thereof in other States of the United States at their respec- 
tive places of business; and there is now, and has been for more than 
one year last past, a course of trade and commerce by said respond- 
ent in such sales promotion cards between and among the States of 
the United States. In the course and conduct of said business, 
respondent is in competition with other corporations and with part- 
nerships and with individuals engaged in the manufacture of sales 
promotion cards, trade cards, discount cards, premium cards, 
coupons, and trading stamps, and in the sale and distribution thereof 
in commerce between and among the various States of the United 
States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold cards so designed 
and arranged as to involve the use of a lottery scheme or gift enter- 
prise when used by retail merchants in promoting and increasing 
sales of their merchandise to the consuming public. 

The respondent manufactures and distributes several groups of 
sales promotion cards, but they all involve the same lottery scheme 
or gift enterprise and vary only in detail. The sales promotion cards 
in one such group are herein described for the purpose of showing 
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arrangement, design, and principle involved. On the front, such 
cards are as follows: 


58 BS 51 be bibnby5 SLAs Se Saee kaebame 
a6 KEEP THIS TREASURE CARD ot 
15 YOU MAY WIN up to $5.00 10) 
15 ae 
15 Under this SECRET PANEL 10 
$ IS YOUR AWARD $ 
15 Warning! Void if Opened 10 
15 10 
15 NO BLANKS—EVERY CARD A WINNER 10 
(Read Rules On Other Side) 
15 10 


[15 15 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 10 


Under the secret panel is the following: 


When Properly Punched, Good for 

20 Cents 

IN TRADE 
The secret panel referred to on the said card is partially perforated 
to indicate where it may be opened, but until the said panel is opened, 
the legend thereunder is effectively concealed from the holder of the 
said card. The said legends under the secret panel vary in amount 
from twenty cents to five dollars. The legend under the secret panel 
is effectively concealed until the panel has been opened and the 
amount which the holder of said card will receive in trade is thus 
determined wholly by lot or chance. On the reverse or back of the 
said sales:‘promotion cards is the following language: 

NO BLANKS—AWARDS UP TO $5.00 

These awards are given in appreciation of your patronage. When this card 
is fully punched, present same to us intact. We will then open the SECRET 
PANEL. You will receive the award printed thereon ABSOLUTELY FRER. 
SHOULD YOU OPEN THE SECRET PANEL, THIS CARD BECOMES VOID. 

BUY ALL YOUR NEEDS FROM US—YOU MAY BE A BIG WINNER 

(MERCHANT’S ADVERTISHMENT) 

Other cards manufactured and distributed by the respondent pro- 
vide for recording the sale of $10.00 worth of merchandise by the 
numbers arranged around the border of the card and provide for 
the winning of amounts up to $10.00 by the legends under the secret 
panel. In some groups, the legends begin with 20 cents and go to 
$10.00, and in other groups, they begin with 40 cents and go to $10.00. 

Respondent furnishes the retail merchants with various display 
posters and advertisements to be used by said retail merchants in 
distributing and using said cards. 
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Par. 3. The retail merchants to whom respondent sells assortments 
of said sales promotion cards, distribute the same to their customers 
and prospective customers and honor the awards as shown under the 
secret panel of said cards. One method advocated or suggested by 
respondent and used by a substantial number of retail merchant cus- 
tomers is as follows: The cards are distributed free to customers and 
prospective customers of said retail merchants and when purchases 
are made, punches corresponding to the amount of such purchases 
are made around the margin of said card and when all the numbers 
around the margin of said card are punched, the secret panel is 
opened and the customer is entitled to merchandise of the said mer- 
chant in the amount shown by the legend under the said secret panel, 
free of charge. 

Par. 4. There are in competition with respondent, various manu- 
facturers and distributors of sales promotion cards, premium cards, 
price concession cards, coupons, and trading stamps, which when 
used by retail merchants do not involve a lottery scheme or gift 
enterprise. By reason of the lottery scheme or gift enterprise con- 
nected with the distribution and use of the respondent’s said cards, 
many retail merchants are induced to purchase respondent’s said 
cards in preference to the devices manufactured and distributed by 
respondent’s competitors and trade is thus diverted to respondent 
from its said competitors. 

Par. 5. The consuming public are induced to deal with or pur- 
chase merchandise from retail merchants, using respondent’s cards 
in preference to retail merchants using the devices of respondent’s 
competitors, because of the lottery scheme or gift enterprise con- 
nected with respondent’s said cards. By reason thereof, retail mer- 
chants are induced to purchase respondent’s said cards in preference 
to devices of respondent’s competitors and trade is thus diverted 
to respondent from its said competitors. 

Par. 6. The use by the respondent of said method in designing 
and arranging its said cards is a practice of the sort which the 
common law and criminal statutes have long deemed contrary to 
public policy; and is contrary to an established public policy of the 
Government of the United States. The use by respondent of said 
method has a dangerous tendency unduly to hinder competition or 
create monopoly in this, to wit: That the use thereof has a tendency 
and capacity to exclude competitors who do not adopt and use the 
same method or an equivalent or similar method involving the same 
or an equivalent of similar element of chance, lottery scheme, or gift: 
enterprise. 
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Many persons, firms, and corporations who make and sell various 
cards or devices for promoting or increasing sales of retail mer- 
chants are unwilling to’ offer for sale or sell cards or devices so 
designed and arranged as above alleged or otherwise designed and 
arranged as to involve a game of chance, lottery scheme or gift 
enterprise and such competitors refrain therefrom. 

Par. 7. The respondent, in shipping the said cards to its cus- 
tomers, assorts and packs them so that such customers know the 
amount of award stated under the secret panel, thus the retail 
merchants to whom respondent sells its cards are enabled to per- 
petrate a fraud on their customers. This practice has the capacity 
and tendency to induce and does induce retail merchants to purchase 
respondent’s said cards in preference to cards or devices of respond- 
ent’s competitors. 

Par. 8. The aforesaid method, acts, and practices of the 
respondent are all to the prejudice of the public and respondent’s 
competitors, as hereinabove alleged. Said method, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on October 15, 1936, issued and served 
complaint in this proceeding upon respondent, Worthmore Sales 
Promotion Service, Incorporated, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, and the filing of 
respondent’s answer thereto, testimony and other evidence in sup- 
port of the allegations of said complaint were introduced by Henry C. 
Lank, counsel for the Commission, and in opposition thereto by John 
A. Nash, counsel for the respondent, before Miles J. Furnas, an 
examiner of the Commission theretofore duly designated by it. Said 
testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, briefs in support of 
the complaimt and in opposition thereto, and the oral argument of 
counsel aforesaid; and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
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proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Worthmore Sales Promotion Serv- 
ice, Incorporated, is a corporation, organized and operating under 
the laws of the State of Illinois, with its principal office and place 
of business located at 6256 Champlain Avenue, Chicago, Ill. The 
respondent is now, and for two years last past has been, engaged in 
the manufacture and printing of sales promotion cards or trade cards, 
and in the sale and distribution thereof to retail merchants located 
at points in the various States of the United States, and causes, and 
has caused, its said product, when so sold, to be transported from 
its principal place of business in the city of Chicago, State of Illinois, 
to purchasers thereof in other States of the United States at their 
respective places of business, and there is now, and has been for two 
years last past, a course of trade and commerce by said respondent in 
such sales promotion cards or trade cards between and among the 
States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells, and has sold, cards so designed 
and arranged as to involve the use of a lottery scheme or gift enter- 
prise when used by retail merchants in promoting and increasing 
sales of the merchandise of such retail merchants to the consuming 
public. The respondent, at the time it commenced business, manu- 
factured and distributed a sales promotion or trade card, the front 
of which was substantially as follows: 


OMOM OM td) Ol COL SE OROLUONGN 5) ISTO ST O08. 5405 


a: KEEP THIS TREASURE CARD 10 
15 YOU MAY WIN up to $5.00 10 
15 10 
15 | | Under this SECRET PANEL 10 
| $ IS YOUR AWARD g 

15 | | Warning! Void if Opened 10 
15 10 
15 NO BLANKS—EVERY CARD A WINNER 10 
15 (Read Rules On Other Side) i 


15 15 10 10 10 10 10 10 10 10 10 10 10 10 10 1010 10 10 


Under the secret panel is the following: 
When Properly Punched, Good for 
' 20 Cents 
IN TRADE 
160451°—39—VoL. 26——_17 
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The secret panel referred to on the said card was partially perfo- 
rated to indicate where it might be opened, but until said panel was. 
opened, the legend thereunder was effectively concealed from the 
holder of said card. The said legends under the secret panel varied 
in amount from 20¢ to $5.00. Thus, the amount which the holder of 
said card would receive in trade was determined wholly by lot or 
chance. 

On the reverse or back of said sales promotion cards was the fol- 
lowing: 

NO BLANKS—AWARDS UP TO $5.00 


These awards are given in appreciation of your patronage. When this card 
is fully punched, present same to us intact. We will then open the SHCRHT 
PANEL. You will receive the award printed thereon ABSOLUTELY FREE. 
SHOULD YOU OPEN THE SECRET PANEL, THIS CARD BECOMES VOID. 


BUY ALL YOUR NEEDS FROM US—YOU MAY BE A BIG WINNER 
(MERCHANT’S ADVERTISEMENT) 


This particular card was discontinued some time prior to the tak- 
ing of testimony in this case. The respondent, however, has manu- 
factured and distributed, and is manufacturing and distributing, 
various cards identical in principle but varying somewhat in detail. 
On some of the cards which the respondent manufactures and dis- 
tributes the “secret panel” is referred to by the respondent as “mys- 
tery star.” Other cards are referred to by respondent as “play 
ball” coupons. 

Some of the cards manufactured and distributed by the respond- 
ent provide for the recording and sale of $10.00 worth of merchan- 
dise by the numbers arranged around the border of the card and 
provide for the winning of amounts up to $10.00 by the legends under 
the secret panel. In some groups, the legends begin with 20¢ and 
go to $10.00 and in other groups they begin with 40¢ and go to $10.00. 

Respondent furnishes its retail merchant customers with various 
display posters and advertisements to be used by said retail mer- 
chants in distributing and using said cards, and also furnishes such 
customers with a punch for punching or cancelling the numbers ar- 
ranged around the border of the said cards. 

The retail merchants to whom respondent sells, and has sold, as- 
sortments of said sales promotion cards or trade cards, distribute 
the same to their customers and prospective customers, and honor 
the awards as shown under the secret panel of said cards. One 
method advocated or suggested by respondent and used by a sub- 
stantial number of retail merchant customers of respondent is as 
follows: The cards are distributed free to customers and prospective 
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customers of said retail merchants and when purchases are made 
numbers corresponding to the amount of such purchase are punched 
from the margin of said card and when all the numbers around the 
margin of said card are punched the secret panel is opened and the 
customer is entitled to merchandise of the said merchant in the 
amount shown by the legend under the secret panel, without addi- 
tional charge. 

Par. 8. Employees or officers of concerns manufacturing and dis- 
tributing trading stamps and other trade booster cards not involv- 
ing a lot or chance feature were called as witnesses and testified in 
this matter. The Commission finds that manufacturers and dis- 
tributors of trading stamps, 99¢ and other price concession cards, 
and premium coupons are in competition with the respondent and 
the business of such concerns is competitive with the business of the 
respondent. Retail merchants desiring to install some plan by which 
to boost sales of their merchandise cannot use more than one type of 
sales promotion or price concession card or coupon at the same time 
and retail merchants purchasing respondent’s merchandise are not 
then in the market for other trade booster schemes or plans which 
do not involve a lot or chance feature. 

The lot or chance feature connected with respondent’s cards has 
the capacity to and does induce many of the consuming public to 
deal with or purchase merchandise from retail merchants using re- 
spondent’s cards in preference to retail merchants using the sales 
booster schemes or plans or devices of respondent’s competitors which 
have connected with them no element of lot or chance and by reason 
of this last mentioned fact many retail merchants are induced to 
purchase respondent’s said cards in preference to devices or plans 
of respondent’s competitors, and trade is thus diverted to respondent 
from its said competitors. 

Par. 4. The use of respondent’s cards by retail merchants by the 
methods described herein constitutes a lottery, game of chance, or 
gift enterprise. The Commission finds that competitors of respond- 
ent are opposed to such methods and refrain therefrom. Such com- 
petitors are thereby put to a competitive disadvantage. 

Par. 5. The respondent, in selling and distributing said cards, 
has knowledge that they are, and will be, used by its customers in 
the operation of a lottery, game of chance, or gift enterprise. The 
respondent thus supplies to and places in the hands of others the 
means of operating lotteries, games of chance and gift enterprises. 
The sale and distribution of such cards by the respondent injuriously 
affects the sale of competing sales plans or sales promotion schemes 
or premium cards or coupons by competitors of respondent, and the 
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use of such methods by the respondent in the sale and distribution 
of its merchandise is prejudicial and injurious to the public and to 
respondent’s competitors, and is a restraint upon, and a detriment 
to, the freedom of fair and legitimate competition. 

Par. 6. The assortments purchased from the respondent by retail 
dealers are usually of 500 cards, although it is not unusual for a 
merchant to purchase an assortment consisting of 1,000 cards and 
while the exact extent of respondent’s business was not shown, an 
officer of the respondent was called and testified as a witness, and 
the Commission finds that respondent had approximately 125 part- 
time salesmen and that at the time of the hearing respondent was 
receiving from 350 to 400 orders per month; that respondent’s cus- 
tomers are located in practically all of the States of the United 
States. 

CONCLUSION 


The aforesaid acts and practices of respondent, Worthmore Sales 
Promotion Service, Incorporated, are to the prejudice of the public 
and of respondent’s competitors, and are unfair methods of compe- 
tition in commerce and constitute a violation of Section 5 of an Act 
of Congress approved September 26, 1914, entitled “An Act to cre- 
ate a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence in support of the allegations 
of the complaint and in opposition thereto taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, briefs of counsel filed herein and oral arguments of Henry C. 
Lank, counsel for the Commission, and John A. Nash, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent Worthmore Sales Promotion 
Service, Incorporated, its officers, representatives, agents, and em- 
ployees, in connection with the offering for sale, sale and distribu- 
tion of sales promotion cards or trade cards in interstate commerce, 
do cease and desist from: 
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1. Selling and distributing sales promotion cards so designed 
that their use by retail merchants constitutes or may constitute the 
operation of a lottery, game of chance, or gift enterprise; 

2. Supplying to or placing in the hands of retail merchants or 
others sales promotion cards or sales booster plans or schemes which 
are used or which may be used without alteration or rearrangement to 
conduct a lottery, game of chance, or gift enterprise when distributed 
to the consuming public. 

It is further ordered, That the respondent shall, within 30 days 
after the service upon it of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist hereinabove 
set forth. 
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In tHe Marrer oF 


T. G. COOKE, TRADING AS INSTITUTE OF APPLIED 
SCIENCE 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2731. Oomplaint, Feb. 27, 1936—Decision, Jan. 5, 1938 


Where an individual engaged in sale of certain correspondence courses per- 
taining to the subject of Forensic Ballistics, as commonly known, and con- 
sisting of three lessons which purported to tell the police officer proper 
things to do and not to do at scene of crime, correct scientific procedure 
for examination of firearms and bullets in police laboratories, together 
with list of necessary equipment for laboratory work, and, finally and 
third, to tell expert in firearms identification how to conduct himself in 
court, with statement of questions which would be asked by the lawyers 
and certain citations from available authorities, Federal and State; in 
advertising his aforesaid courses in numerous newspapers, magazines, and 
other periodicals of general circulation throughout the United States— 

Represented to purchasing public that the same were full and complete courses 
of instruction in “Finger Print Work, Bertillon Identification, Photography, 
Ballistics and Secret Service Intelligence,’ facts being they were neither 
full and complete courses of instruction in Ballistics nor in Forensic 
Ballistics, but constituted, at most, incomplete outlines of latter subject 
as commonly known, and contained very little, if any, information of value 
to one desiring to become acquainted with former ; 

With effect of misleading purchasing public into erroneous belief that said 
representations were true, and into purchasing its said courses of instruc- 
tion in reliance thereon, and with capacity and tendency to mislead and 
deceive substantial number of purchasing public into erroneous belief that 
all of its said representations were true and into purchase of a substantial 
amount of its said product on account of such beliefs, induced as aforesaid, 
and with result that trade was diverted to it from those engaged in sale 
and distribution of courses of instruction prepared, intended and sold for 
substantially same purpose and use and who truthfully advertise their 
products; to the injury of competitors in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. T. H. Kennedy and Mr. Floyd O. Collins for the Commission. 
Mr. Gustav EF’. Beerly, of Chicago, Ill., for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reason to believe that T. G. 
Cooke, hereinafter referred to as respondent, has been and now is 
using unfair methods of competition in commerce as “commerce” is 
defined in said act, and it appearing to the Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint, stating its charges in that respect as follows: 

ParacraPpy 1. Respondent acting individually and doing business 
under the trade name of “Institute of Applied Science,” maintains his 
office and principal place of business at 1920 Sunnyside Avenue, in 
the city of Chicago, State of Illinois. 

Par. 2. Respondent is now, and has been for more than one year 
last past, engaged in conducting a business commonly known as a 
correspondence school, which consists of the sale and delivery by 
mail, and by other means of transportation, of certain courses of 
instruction to subscribers or purchasers thereof located in States 
other than the State of Illinois. After the said courses of instruc- 
tion have been subscribed for or purchased, the respondent ships or 
causes to be transported from his principal place of business in the 
city of Chicago, State of Illinois, the printed matter, examination 
questions, charts, information and paraphernalia comprising the said 
course of instruction to the purchasers thereof located in States other 
than the State of Illinois. Said subscribers or purchasers are mem- 
bers of the general public and are hereinafter referred to as stu- 
dents. In the course and conduct of his business, as aforesaid, re- 
spondent is in substantial competition with other individuals, corpo- 
rations, partnerships, and firms engaged in the sale and shipment in 
interstate commerce, by mail and other means of transportation, of 
courses of instruction to subscribers or purchasers thereof located in 
the various States of the United States. 

Par. 3. In the course and conduct of his business, as heretofore 
described and alleged, the respondent caused to be prepared and 
printed a textbook containing a series of three lessons which he en- 
titled “FORENSIC BALLISTICS The Science of Examining Guns 
and Ammunition in Crimes” and advertised, used and referred to 
the same, in connection with soliciting the sale of, and in selling a 
complete course of instruction in finger printing, as follows: “Low 
Tuition Rates Still in Effect, Include Secret Service, Bertillon, 
Photography and Ballistics Courses,” and in aid of his said business, 
and in soliciting such sale, and in selling said course of instruction, 
and for the purpose of inducing persons to enter into contracts with 
him to enroll as students with him for this course-of instruction, 
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the respondent further, in his advertising literature, among other 
things, stated and represented : 

I am offering my couipndte course in Finger Print Work, including the 
complete Finger Print Outfit, and all the other allied courses complete, for only 
$70, payable $5 down and $5 per month for thirteen months. 

This is indeed a low rate and is a real bargain for anyone interested in 
getting into this work. Of course, if you enroll under the $70.00 price that is: 
all you will ever have to pay. After you are enrolled the price to you cannot 
be raised. 
and further, in connection therewith, the following: 

When I receive your enrollment, I will send you our complete courses in 
Secret Service, Bertillon Work, Photography and Ballistic Lessons without 
any additional charge. 
when in truth and in fact the said textbook does not deal with the 
science of “Ballistics” and the instruction so advertised and im- 
parted to students does not relate to that science, and when in fact 
it contains many absurd and misleading statements as applied to the 
science of ballistics and to a ballistician, and when the subject matter 
of said textbook deals merely with a very sketchy and meagre outline 
of some of the basic principles of firearms identification and not with 
the science of “Ballistics,” which is the science that deals with the 
impact, path and velocity of projectiles. 

Par. 4. The use of the word “ballistics,” in soliciting the sale of, 
and in selling and furnishing said textbook and said course of 
instruction, as heretofore described and alleged, is false and mis- 
leading and has the tendency and capacity to confuse, mislead, and. 
deceive prospective students and in fact does deceive prospective stu- 
dents and induce them to enroll and subscribe for respondent’s said 
course, or courses, and has caused students to purchase respondent’s 
said course, or courses, in such erroneous belief, and thereby unfairly 
diverts trade to respondent from his said competitors, engaged in 
the sale in interstate commerce of like or similar courses of instruc- 
tion, and who do not make such misrepresentation or misuse of the 
word or term “ballistics” in selling such course, or courses, in the 
manner heretofore described and alleged in paragraph 3 herein; 
and, thereby substantial injury is done by respondent to substantial 
competition in interstate commerce. 

Par. 5. The acts, methods, and practices of respondent, as herein- 
above alleged, described and set forth, are to the injury and preju- 
dice of the public and to respondent’s competitors, and constitute 
unfair methods of competition in interstate commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on February 27, 1936, issued and served its 
complaint in this proceeding upon respondent, T. G. Cooke, doing 
business under the trade name and style of Institute of Applied 
Science, charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Thomas G. Kennedy, attorney 
for the Commission, before W. W. Sheppard, an examiner of the 
Commission, theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Gustav E. Beerly, attorney for 
the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, brief in support of the complaint, respondent’s attorney 
having advised the Commission that no brief would be filed on behalf 
of the respondent and no oral argument would be requested, and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusions drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1, T. G. Cooke, acting individually, has been and is 
now conducting a business known as a correspondence school. Re- 
spondent conducts said business under the trade name of Institute of 
Applied Science. For the purpose of conducting said business under 
said trade name respondent maintains an office and place of business 
at 1920 Sunnyside Avenue, in the city of Chicago, State of Tlinois. 
Said business consists of the sale and distribution of courses of in- 
struction to subscribers or purchasers thereof, located in the various 
States of the United States. When respondent makes a sale of said 
courses of instruction, he causes the same to be shipped and trans- 
ported from his place of business in the city of Chicago, State of 
Illinois, to the purchasers thereof located in various States of the 
United States other than the State of Illinois. Respondent does now, 
and has for a number of years last past, maintained a constant cur- 
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rent of trade and commerce in said courses of instruction among and 
between the various States of the United States and the District of 
‘Columbia. 

Par. 2. There are now and have been for a number of years, num- 
erous other individuals and numerous corporations, firms, and part- 
nerships, engaged in the business of selling and transporting in in- 
terstate commerce, courses of instruction similar to the courses sold 
and distributed by respondent, and which courses of instruction are 
sold and distributed for similar purposes for which respondent’s: 
courses of instruction are sold and distributed, and which are sold 
to the same class of purchasers to whom respondent sells his courses 
of instruction. 

Par. 8. Respondent, in selling and offering for sale his courses of 
instruction, advertises in numerous newspapers, magazines, and 
other periodicals, of general circulation throughout the United 
States, and in said advertising, among other things, represents: 

I am offering my complete course in Finger Print Work, including the Com- 
plete Finger Print Outfit, and all the other allied courses complete, for only 
$70, payable $5 down and $5 per month for thirteen months. 

This is indeed a low rate and is a real bargain for anyone interested in 
getting into this work. Of course, if you enroll under the $70 price that is 
all you will ever have to pay. After you are enrolled the price to you can- 
not be raised, 

When I receive your enrollment, I will send you our complete courses in 
Secret Service, Bertillon Work, Photography and Ballistic Lessons without 
any additional charge. 

Furnish you with a full and complete course of instructions in FINGER 
PRINT WORK, BERTILLON IDENTIFICATION, PHOTOGRAPHY, BALLIS- 
TICS AND SECRET SERVICE INTELLIGENCE. 

By said statements in said advertising respondent represents to the 
purchasing public that the courses of instruction sold by respondent 
are full and complete courses of instruction in Finger Print Work, 
Bertillon Identification, Photography, Ballistics and Secret Service 
Intelligence. 

Par. 4. The terms “Ballistics,” “Forensic Ballistics,’ and “Fire- 
arms Identification” have distinct different technical meanings but 
they are generally used interchangeably by the general public, and 
very often by technicians and experts. To the layman and general 
public the terms are practically synonymous. 

Said courses of instruction sold by respondent consist of three 
lessons. Lesson No. 1 purports to tell the police officer the proper 
things to do and the things not to do at the scene of a crime. Lesson 
No. 2 purports to tell police officers the correct. scientific procedure 
for the examination of firearms and bullets in their laboratories, and 
this lesson lists the necessary equipment for laboratory work. Lesson 
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No. 3 purports to tell the expert in firearms identification how to 
conduct himself in court and what questions will be asked by the 
lawyers on both sides and gives certain citations from available au- 
thorities, both Federal and State. 

Par. 5. The representations made and being made by respondent 
in selling and offering for sale said courses of instruction, wherein 
respondent represents the courses to be full and complete courses in 
ballistics, or forensic ballistics, are false and misleading. Said rep- 
resentations had, and now have, the tendency and effect to, and did, 
and do, mislead the purchasing public into the erroneous belief that 
said representations are true and lead them into purchasing respond- 
ent’s courses of instruction relying upon said representations. In 
truth and in fact the courses sold by respondent are not full and 
complete courses of instruction in ballistics, neither are they full 
and complete courses of instruction in forensic ballistics. Insofar 
as the subjects of ballistics and forensic ballistics are concerned, re- 
spondent’s courses are far from complete. The most that can be 
said of them is that they are incomplete outlines of what is com- 
monly known as forensic ballistics and contain very little, if any, 
information which would be of value to one desiring to become 
acquainted with the science of ballistics. 

Par. 6. The statement and representations made by respondent in 
describing the courses of instruction and the contents of same had, 
and now have, a capacity and tendency to mislead and deceive a sub- 
stantial number of the purchasing public into the erroneous belief 
that all of the said representations are true, and into the purchase of 
a substantial amount of respondent’s product on account of such 
beliefs induced by the respondent’s representations as above set out. 
As a result thereof, trade has been diverted to respondent from in- 
dividuals and from firms, corporations, and partnerships likewise 
engaged in the business of selling and distributing courses of in- 
struction, prepared, intended, and sold for substantially the same 
purpose and use for which respondent’s courses of instruction are 
sold, and who truthfully advertise their products. As a consequence 
thereof, injury has been, and is now being, done by respondent to 
competitors in commerce among and between the various States 
of the United States and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent, T. G. Cooke, trad- 
ing under the style and firm name of Institute of Applied Science, 
are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, within 
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the intent and meaning of Section 5 of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto by Thomas H. Kennedy, counsel for the Commission, 
and by Gustav E. Beerly, counsel for respondent, and brief filed 
herein by Floyd O. Collins, counsel for the Commission, counsel 
for the respondent having advised the Commission that no brief 
would be filed in behalf of respondent and that no oral argument 
was desired, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, That the respondent, T. G. Cooke, an individual, 
trading as Institute of Applied Science, his representatives, agents, 
and employees, in connection with the offering for sale, sale and 
distribution of his courses of instruction in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from 
representing directly or indirectly: 

1. That said courses of instruction are full and complete courses 
in the science of ballistics, or 

2. That said courses of instruction are full and complete courses 
in the science of forensic ballistics. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


HARRY WEINBERG, TRADING AS NU-ART TAILORING 


COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION OF 


SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3256. Complaint, Oct. 30, 193Y—Decision, Jan. 5, 1938 


Where an individual engaged in offer and sale of men’s clothing through travel- 


(a) 


(db) 


ing salesmen or agents, whom he equipped with order blanks for taking 
measurements of each purchaser and with samples of materials for pur- 
chasers’ selection as to color, weave, and quality, and who recorded such 
selections, along with purchasers’ measurements on aforesaid blanks and 
forwarded orders, and were compensated by deposit required of pur- 
chaser at Such time, and, as thus engaged, in substantial competition with 
others likewise engaged in selling and distributing men’s clothing in inter- 
state commerce, and with many who likewise sell their clothing through 
salesmen or agents and have not adopted the below described acts, prac- 
tices, and methods— 

Represented and implied to prospective purchasers that he would make 
for and deliver to them made-to-measure or tailor-made garments and gar- 
ments made from material of the color, weave and quality selected by 
them from the samples exhibited by his said salesmen or agents, facts 
being garments delivered, in many cases, were not tailor-made, as under- 
stood by purchasing public, but “ready-made” or “hand-me-down” clothes 
previously made without regard to individual measurements of purchaser 
to whom they were eventually sold, garments, in some instances in which 
in fact made to individual measurements of purchaser, did not fit in same 
manner as made-to-measure or tailor-made garments, or at all, or with 
any reasonable relation to individual to whom they were delivered, due to 
lack of experience and skill on part of salesman or agent in making and 
taking measurements, ete., or lack of skill on part of workman making 
the clothing, and, in many instances, were so cut and constructed that it 
was not pessible for expert tailors to alter them so as to fit the purchaser, 
and, in many instances, garments were made from material which was dif- 
ferent in color and weave from, and substantially inferior in quality to, 
material selected by customer ; 

Represented, from time to time, to prospective purchasers, that delivery of 
the garment ordered would be made to purchaser by one of his salesmen 
or agents in person, so as to afford former opportunity to inspect the same 
as to material from which made and as to its fit prior to paying balance of 
purchase money due, and, in many instances, that well-known men in 
purchaser’s community had bought clothing from him and that they were 
satisfied therewith and had indorsed the same, facts being that, in prac- 
tically every instance, garment was shipped to purchaser by express, cash 
ou delivery for balance of purchase money, with no inspection permitted 
and with no opportunity to inspect clothing prior to payment of such 
balance, and representation as to purchases by well-known men in particu- 
lar customer’s community were false; 


934 FEDERAL TRADE COMMISSION DECISIONS 


Complaint PASI OAM Op 


(c) Represented, in many instances, that he contemplated opening a local store 
and that only a limited, number of suits were being sold in the vicinity at 
greatly reduced prices for introductory and advertising purposes, and that 
no additional charge would be made for shipping, and that price paid 
included extra pair of trousers, and customer would be extended privilege 
of making payment for garment ordered on installment plan, facts being 
such various representations as above set forth, as variously made from 
time to time, were each and all false; and 

(d) Failed and refused to deliver to purchasers making complaint to him by 
reason of garments’ failure to fit or his failure to make same from material 
selected by purchaser, or for any other reason, garment that would fit, 
made from material selected, and refused to return to purchaser entire 
amount of purchase price paid; 

With effect of misleading and deceiving many purchasers and causing them 
erroneously to believe that garments sold by him were made-to-measure 
or tailor-made clothing, as understood by purchasing public, and that they 
would be made from materials selected by purchaser from samples sub- 
mitted by salesmen or agents, and be delivered by person taking order, 
with inspection permitted prior to payment of balance, and that other 
representations above set out were true, and that promises made by him 
would be fulfilled, and of thereby giving him an unfair advantage over 
his competitors through causing many prospective purchasers to buy 
clothing from him in interstate commerce, in preference to purchasing 
same from competitors who have not resorted to such acts and practices; 
to their substantial injury and that of public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Joseph C. Fehr for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Harry 
Weinberg, trading and doing business under the name Nu-Art Tailor- 
ing Company, hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act, and it appearing to said Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

ParacrapH 1. Respondent Harry Weinberg is an individual 
engaged in the business of offering for sale and selling men’s cloth- 
ing through salesmen or agents who travel throughout the United 
States solicting and accepting orders for such clothing. Respondent 
has his office and principal place of business at 818 Broadway, New 
Yorkmaing 
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Respondent causes his said clothing, when sold, to be transported 
from his said place of business in the city of New York, N. Y., into 
and across the several States of the United States to the purchasers 
thereof located at various points in the said several States of the 
United States, other than the State of New York, and in the District 
of Columbia. 

Respondent, in the course and conduct of his business in said com- 
merce, as aforesaid, is in substantial competition with other individ- 
uals and with corporations, associations, and partnerships engaged 
in commerce between and among the several States of the United 
States in the business of selling and distributing men’s clothing. 
Among the competitors of respondent are many who sell their cloth- 
ing in said commerce through salesmen or agents and who do not 
use the acts, practices, and methods in the sale thereof used by the 
respondent in the sale of his clothing as hereinafter alleged. 

Par. 2. Respondent, in the course and conduct of his business, as 
aforesaid, employs approximately twenty salesmen or agents located 
at various points in the United States to solicit and accept orders for 
his said clothing. These salesmen or agents are equipped by the 
respondent with order blanks, containing spaces for the taking of 
the individual measurements of each purchaser, and with samples of 
materials from which the purchasers make selections as to color, 
weave, and quality of the material from which the garment ordered 
is to be made. The prices at which said clothing is sold vary accord- 
ing to the quality of the material selected, and the said salesmen or 
agents collect from the purchasers of said clothing a substantial part 
of the agreed purchase price at the time that the order is accepted 
and the balance of the purchase price is to be paid when the purchase 
is delivered. When a salesman or agent sells a garment, such sales- 
man or agent takes the measurements of the purchaser and places this 
and other information regarding the weight, height, general build, 
and appearance, etc., of the purchaser, together with a number iden- 
tifying the material selected by the purchaser, on one of said order 
blanks and forwards the same to the respondent at his said place of 
business in New York, N. Y., where the garment ordered is pur- 
portedly made from the material selected to the individual measure- 
ments of the purchaser of the garment. 

Par. 3. Made-to-measure or tailor-made clothing is understood by 
the trade and purchasing public generally to be and mean garments 
which are cut and made to the individual measurements of the person 
for whom intended. In order to make a made-to-measure or tailor- 
made garment, as understood by the trade and purchasing public, it 
is necessary and essential that a person, experienced and, skilled in 
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taking and making measurements for such garments, measure the 
person for whom the garment is to be made, so as to convey to the 
tailor actually making the garment accurate and exact measurements 
regarding the weight, height, general build, and appearance, etc., of 
the person measured. There exists among the purchasing public the 
belief that made-to-measure or tailor-made garments fit with more 
accuracy than do garments which are not so made and there exists a 
preference on the part of a substantial portion of the purchasing 
public for made-to-measure or tailor-made garments. 

Par. 4. Respondent, in the course and conduct of his business, and 
by the means and in the manner aforesaid, represents and implies to 
prospective purchasers of his said clothing that he will make for, and 
deliver to, purchasers of his clothing made-to-measure or tailor-made 
garments made from material of the color, weave, and quality selected 
by purchasers from the samples exhibited by his salesmen or agents. 
In truth and in fact, in many instances, the garments delivered by 
the respondent to purchasers are not made-to-measure or tailor-made 
garments, as that term is understood by the purchasing public, as 
hereinabove set out, but are “ready-made” or “hand-me-down” gar- 
ments having been previously manufactured without regard to the 
individual measurements of the purchaser to whom the garment is 
eventually sold. In some instances the garments are made to the 
individual measurements of the purchaser but, because of the lack of 
experience and skill on the part of the salesmen or agents of respond- 
ent in making and taking measurements and securing accurate 
information regarding the weight, height, general build, and appear- 
ance, etc., of the purchasers or because of the lack of skill on the 
part of the workmen making the garments, the garments delivered 
do not fit in the same manner as made-to-measure or tailor-made gar- 
ments and, in some instances, do not fit at all or with any reasonable 
relation to the individual to whom they are delivered. In many 
instances, the garments delivered to purchasers are so cut and con- 
structed that it is not possible for expert tailors by alteration to 
make them fit. 

Par. 5. Respondent, in the course and conduct of his business, as 
aforesaid, represents to purchasers of his said clothing that he will 
make for, and deliver to, them garments made from materials of the 
color, weave, and quality selected by such purchasers from the sam- 
ples furnished to said salesmen or agents by the respondent and by 
said salesmen or agents exhibited to said purchasers. 

In truth and fact, in many instances, respondent does not deliver 
to a purchaser a garment made from the material selected by such 
purchaser, but delivers a garment made from a material which he 
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has substituted for the material selected by the purchaser and which 
is different in color and weave from, and substantially inferior in 
quality to, the material selected by the customer. 

Par. 6. Respondent, in the course and conduct of 18 business, 
as aforesaid, in many instances, represents to prospective purchasers 
that nolereky of the garment ordered will be made to the purchaser 
by the salesman or agent in person so as to afford such purchaser an 
opportunity to inspect the garment ordered as to the material from 
which made and as to its fit prior to the time that payment is made 
of the balance of the purchase money due the respondent. In truth 
and in fact, the garment, in practically every instance, is shipped to 
the purchaser by express, cash on delivery for the balance of the 
purchase money, with no inspection permitted, and the purchaser 
does not have an opportunity to inspect the garment prior to the 
payment of the balance of the purchase price due. 

Par. 7. In many instances, the representation is made to prospec- 
tive purchasers that well-known men in the purchaser’s community 
have purchased garments from the respondent and they are satisfied 
and have endorsed said clothing, when such is not a fact. In many 
instances, the representation is made that the respondent contem- 
plates the opening of a local store and that only a limited number of 
suits are being sold in the vicinity at greatly reduced prices for in- 
troductory and advertising purposes, when such is not a fact. In 
many instances, the representation is made that no additional charge 
will be made for shipping, when such is not a fact. In many in- 
stances, it is represented that the price paid for the suit includes an 
extra pair of trousers, when such is not a fact. In many instances, 
respondent represents that the customer will be extended the privi- 
lege of making payment for the garment ordered on the instalment 
plan, when such is not a fact. 

Par. 8. When complaint is made to the respondent by a purchaser 
because of the failure of the garment to fit, or because respondent 
failed to make the garment from the material selected by the pur- 
chaser, or for any other reason, the respondent fails and refuses to 
deliver to such purchaser a garment that will fit made from the ma- 
terial selected and refuses to return to the purchaser the entire 
amount of the purchase price paid. 

Par. 9. The aforesaid acts, practices, and methods of the respond- 
ent have the capacity and tendency to and do mislead and deceive 
many purchasers and cause them erroneously to believe that the gar- 
ments sold by the respondent are made-to-measure or tailor-made 
garments, as those terms are understood by the purchasing public; 


that the garments ordered will be made from the material selected 
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by the purchaser from samples submitted by the salesmen or agents, 
and will be delivered by the person taking the order, and that inspec- 
tion will be permitted prior to the payment of the balance of the pur- 
chase money to the respondent, and that the other representations 
hereinabove set out are true, and that the promises made by the re- 
spondent will be fulfilled. Said acts, practices, and methods have 
the capacity and tendency to and do cause many prospective pur- 
chasers, because of said erroneous beliefs, to purchase clothing from 
the respondent, thereby unfairly diverting trade in said commerce 
to the respondent from his competitors who do not use the acts, 
practices, and methods used by the respondent, hereinabove alleged, 
to the substantial injury of said competitors in said commerce and 
to the injury of the public. 

Par. 10. The above alleged acts, practices, and methods of the 
respondent are all to the injury and prejudice of the public and of 
respondent’s competitors and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of Section 5 of the 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Frnpincs as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on October 30, 1937, issued, and on 
November 1, 1987, served, its complaint in this proceeding upon 
respondent Harry Weinberg, trading and doing business under the 
name Nu-Art Tailoring Company, charging him with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint, and after 
the expiration of the time within which respondent’s answer thereto 
was due to be filed, the Commission, by order entered herein, ordered 
that respondent’s time for filing answer be extended to December 
31, 1937, and that respondent’s answer, dated December 4, 1937, be 
filed herein, admitting all the material allegations of the complaint 
to be true, waiving the taking of further evidence, and all other 
intervening procedure, which said answer was duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
the answer thereto, briefs and oral arguments of counsel having been 
waived, and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
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is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent Harry Weinberg is an individual 
engaged in the business of offering for sale, and selling, men’s cloth- 
ing, through salesmen or agents who travel throughout the United 
States soliciting and accepting orders for such clothing. His office 
and principal place of business is located at 818 Broadway, New 
York, N. Y. Respondent has been trading and doing business under 
the name Nu-Art Tailoring Company. 

Respondent in the usual course of such business has constantly en- 
gaged in interstate commerce, selling and shipping such clothing 
from his place of business in New York, N. Y., to purchasers located 
in various other States of the United States. 

In the operation of his business as aforesaid, respondent comes into 
substantial competition with others engaged in selling and distribut- 
ing men’s clothing in interstate commerce. Among such competitors 
are many who likewise sell their clothing through salesmen or agents, 
and who have not adopted the acts, practices, and methods in the sale 
thereof used by the respondent in the sale of his clothing as herein- 
after described. 

Par. 2. Respondent employs approximately twenty salesmen or 
agents located at various points in the United States to solicit and 
accept orders for his clothing. By means of advertisements pub- 
lished in various newspapers, particularly in the Western sections of 
the United States, respondent contacts men who have had experience 
in selling men’s clothing by way of door-to-door canvassing. For 
their services, respondent’s salesmen receive a commission for each 
sale, the amount of which is determined by the quality of the mer- 
chandise which they sell. When a salesman makes a sale, he receives 
a deposit from the customer giving the order, and this deposit is 
retained by him. Respondent equips each salesman or agent with 
order blanks, and with samples of materials from which the purchas- 
ers make selections as to color, weave, and quality of the material 
from which the garment ordered is to be made. The order blanks 
contain spaces for the taking of individual measurements of each 
purchaser. 

The prices at which respondent sells his clothing vary according to 
the quality of the material selected, and each salesman, or agent, col- 
lects from the purchaser of said clothing a substantial part of the 
agreed purchase price at the time that the order is accepted, with the 
understanding that the balance of the purchase price is to be paid 
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when the purchase is delivered. When a salesman or agent sells a 
garment, such salesman, or agent, takes the measurements of the 
purchaser and places the information regarding the weight, height, 
general build and appearance, etc., of the purchaser, together with a 
number identifying the material selected by the purchaser, on one of 
the aforesaid order blanks and forwards the same to the respondent. 
at his place of business in New York City, N. Y. The purchaser 
assumes, and has a right to assume, that the garment ordered by him 
will be made from the material and according to the measurements 
determined upon between himself and the salesman who took his 
order. 

Par. 3. Made-to-measure or tailor-made clothing is understood by 
the trade and purchasing public generally to mean, and to be, gar- 
ments which are cut and made to the individual measurements of the 
person for whom intended. In order to make a made-to-measure or 
tailor-made garment, as understood by the trade and purchasing pub- 
lic, it is necessary and essential that a person, experienced and skilled 
in taking and making measurements for such garments, measure the 
person for whom the garment is to be made, so as to convey to the 
tailor actually making the garment accurate and exact measurements 
regarding the weight, height, general build, and appearance, etc., of 
the person measured. There exists among the purchasing public 
the belief that made-to-measure or tailor-made garments fit with 
more accuracy than do garments which are not so made, and there is 
a preference on the part of a substantial portion of the purchasing 
public for made-to-measure or tailor-made garments. 

Par. 4. Respondent represents and implies to prospective pur- 
chasers of his clothing that he will make for, and deliver to, pur- 
chasers of his clothing made-to-measure or tailor-made garments 
made from material of the color, weave, and quality selected by pur- 
chasers from the samples exhibited by his salesmen or agents. In 
many instances, the garments delivered by the respondent to pur- 
chasers are not made-to-measure or tailor-made garments, as that 
term is understood by the purchasing public, but are “ready-made” 
or “hand-me-down” garments, having been previously manufactured 
without regard to the individual measurements of the purchaser to 
whom the garment is eventually sold. In some instances the gar- 
ments are made to the individual measurements of the purchaser, 
but, because of the lack of experience and skill on the part of the 
salesmen or agents of respondent in making and taking measure- 
ments and securing accurate information regarding the weight, 
height, general build and appearance, etc., of the purchasers, or be- 
cause of the lack of skill on the part of the workmen making the 
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clothing, the garments delivered do not fit in the same manner as 
made-to-measure or tailor-made garments, and, in some instances, 
do not fit at all, or with any reasonable relation to the individual 
to whom they are delivered. In many instances, the garments deliv- 
ered to purchasers are so cut and constructed that it is not possible 
for expert tailors to alter them to make them fit the purchaser. - 

Par. 5. Respondent represents to purchasers of his clothing that 
he will make for, and deliver to, them garments made from materials 
of the color, weave, and quality selected by such purchasers from 
the samples that respondent furnishes to said salesmen or agents, 
and as exhibited to purchasers by respondent’s salesmen or agents. 

In many instances respondent does not deliver to a purchaser a 
garment made from the material selected by such purchaser, but 
delivers a garment made from a material which he has substituted 
for the material selected by the purchaser, and which is different 
in color and weave from, and substantially inferior in quality to, 
the material selected by the customer. 

Par. 6. Respondent has from time to time represented to prospec- 
tive purchasers that delivery of the garment ordered will be made 
to the purchaser by one of his salesmen, or agents, in person so as 
to afford such purchaser an opportunity to inspect the garment 
ordered as to the material from which made, and as to its fit, prior 
to the time that payment is made of the balance of the purchase 
money due the respondent. In practically every instance the gar- 
ment is shipped to the purchaser by express, cash on delivery for 
the balance of the purchase money, with no inspection permitted, 
and the purchaser does not have an opportunity to inspect the gar- 
ment prior to the payment of the balance of the purchase price due. 

Par. 7. Respondent, in many instances, represents to prospective 
purchasers that well-known men in the purchaser’s community have 
purchased garments from the respondent, and that they are satisfied 
and have endorsed said clothing, when such is not a fact. In many 
instances the representation is made that the respondent contem- 
plates the opening of a local store, and that only a limited number 
of suits are being sold in the vicinity at greatly reduced prices for 
introductory and advertising purposes, when such is not a fact. In 
many instances the representation is made that no additional charge 
will be made for shipping, when such is not a fact. In many in- 
stances it is represented that the price paid for the suit includes an 
extra pair of trousers, when such is not a fact. In many instances, 
respondent represents that the customer will be extended the privi- 
lege of making payment for the garment ordered on the installment 
plan, when such is not a fact. 
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Par. 8. When complaint is made to the respondent by a purchaser 
because of the failure of the garment to fit, or because respondent 
failed to make the garment from the material selected by the pur- 
chaser, or for any other reason, the respondent fails and refuses to 
deliver to such purchaser a garment that will fit made from the mate- 
rial selected, and refuses to return to the purchaser the entire amount 
of the purchase price paid. 

Par. 9. The aforesaid acts, practices, and methods of the respond- 
ent have the capacity and tendency to, and do, mislead and deceive 
many purchasers and cause them erroneously to believe that the 
garments sold by the respondent are made-to-measure or tailor-made 
garments, as those terms are understood by the purchasing public; 
that the garments ordered will be made from the material selected by 
the purchaser from samples submitted by the salesmen or agents, and 
will be delivered by the person taking the order, and that inspection 
will be permitted prior to the payment of the balance of the purchase 
money to the respondent, and that the other representations herein- 
above set out are true, and that the promises made by the respondent 
will be fulfilled. Said acts, practices, and methods have the capacity 
and tendency to, and do, give the respondent an unfair advantage 
over his competitors, in that they cause many prospective purchasers 
to purchase clothing from the respondent in interstate commerce, in 
preference to purchasing such clothing from his competitors, who 
have not resorted to such acts and practices, to the substantial injury 
of said competitors in said commerce and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent Harry Wein- 
berg, trading and doing business under the name Nu-Art Tailoring 
Company, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed . 
herein on December 31, 1937, by respondent, admitting all the ma- 
terial allegations of the complaint to be true, and waiving the 
taking of further evidence and all other intervening procedure, and 
the Commission having made its findings as to the facts and its con- 
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clusion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It is ordered, That the respondent Harry Weinberg, an individual 
trading and doing business under the name Nu-Art Tailoring Com- 
pany, or under any other name or style, his representatives, agents, 
and employees, in connection with the offering for sale, sale and dis- 
tribution of men’s clothing in interstate commerce and in the District 
of Columbia, do forthwith cease and desist from: 

Representing in newspapers and magazines, and through circulars, 
catalogs, labels, or in any other form of printed matter, or in any 
other way: 

1. That the men’s clothing sold by him is made-to-measure or 
tailor-made, unless and until his garments are actually cut and made 
to the individual measurements of the person for whom intended; 

2. That the garments sold by him will be made from the material 
selected by the purchaser from samples submitted by his salesmen 
or agents, and will be delivered by the person taking the order, 
unless and until the garments sold by him are actually so made and 
delivered ; 

3. That purchasers of his men’s clothing will be permitted to 
inspect the articles of clothing purchased by them prior to the pay- 
ment by them of the balance due, when in fact orders are shipped 
ce. o. d. with no inspection permitted ; 

4. That well-known men in the various communities where he sells 
his clothing have purchased garments from him, and that they are 
satisfied and have endorsed them, when such is not the fact; 

5. That he contemplates opening a local store in the various com- 
munities where his garments are sold and purchased, when in fact 
he has no such intention ; 

6. That no additional charge will be made for shipping when such 
extra charge therefor is made; 

7. That the price paid for one of his suits includes an extra pair 
of trousers, when no such extra pair of trousers is included in the 
price of one suit; 

8. That the purchaser of his clothing will be extended the privi- 
lege of paying for it on the installment plan, when such privilege 
is not actually given. 

And it is hereby further ordered, That the said respondent shall 
within 60 days from the date of service upon him of this order file 
with this Commission a report, in writing, setting forth the manner 
and form in which it shall have complied with this order. 
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BELMONT LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2869. Complaint, June 30, 1936—Decision, Jan. 6, 1938 


Where a corporation engaged in the manufacture of its “Mazon” proprietary 
preparation or unction for various skin ailments and disorders, and in sale 
and distribution thereof, and of its “Mazon Soap” as auxiliary product and 
adjunct thereto, to and through wholesale druggists in the various other 
States, for resale through drug stores, indiscriminately, to purchasers who 
attempt self-medication without proper and necessary advice as to their 
condition and proper treatment therefor, and with no clinic maintained by 
it wherein purchasers of its products were afforded opportunity for medi- 
cal examination and with no physician connected with its said business, 
and, as thus engaged, in substantial competition with others engaged in 
sale and distribution, or in manufacture, sale, and distribution, in commerce 
among the several States and in the District of Columbia, of preparations 
designed and sold as cures and remedies, or as treatments for various simi- 
lar ailments and disorders of the skin— 

(a) Represented, in advertisements of its said products in medical and nursing 
journals, through circulars mailed to physicians throughout the country, 
and through leaflets included in each package of aforesaid product and 
depicting photographs purportedly showing cures of aggravated cases of 
eczema and psoriasis, and through copies of purported medical indorse- 
ments, and other advertising matter relating to efficacy of product in ques- 
tion, that such product was a competent remedy or cure for eczema, acne, 
dandruff, alopecia, and other disorders and ailments manifested by diseased 
conditions of the skin, and had been clinically proved to eliminate perman- 
ently such various disorders and ailments; 

(b) Represented, as aforesaid, that said “Mazon” was a competent remedy or 
cure for all forms of athlete’s foot and other skin disorders of similar 
nature, irrespective of type of disorder or cause or condition thereof, and 
had been clinically proved to eliminate permanently all types of such afore- 
said disorders; and 

(c) Represented that aforesaid product was used exclusively by well-known 
specialists in the treatment of various skin disorders, and that physicians 
throughout the country had successfully prescribed said product perma- 
nently to eliminate or cure ailments, disorders and diseased conditions of 
the skin, irrespective of type of particular disorder or cause or condition 
thereof ; 

Facts being that some diseased conditions of skin, especially those caused by 
systemic or metabolic disorder, are often of serious nature and, in such 
disease as syphilis, usually manifested by skin disorder, sometimes prove 
fatal if neglected or improperly treated, such skin diseases as eczema, 
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alopecia, and acne are usually associated with or caused by metabolic or 
systemic disorders, while psoriasis, dandruff, and ringworm are, according 
to respectable medical opinion, sometimes caused by internal disorders, 
no one medicine or type of treatment is employed by physicians in treat- 
ment of all diseased conditions of skin, and particular treatment, follow- 
ing medical diagnosis, including detailed history of particular condition 
for determining cause and condition thereof if possible, may include cor- 
rection of diet, administration of internal and external medicines, X-ray 
treatments, and treatments of nerves, depending on particular cireum- 
stances; and 

Product in question, while effective in treatment of some types of athlete’s foot 
and other skin disorders of other nature, was not effective and competent 
remedy and cure for eczema, alopecia, acne, dandruff, and other disorders 
and ailments manifested by diseased conditions of skin due to or associated 
with systemic or metabolic disorder, or due to syphilis, nor for all forms of 
athlete’s foot and other skin disorders of similar nature, irrespective of 
form of disorder or cause or condition thereof, said product had not been 
clinically proved by thousands of physicians to be effective as above repre- 
sented, had not been successfully prescribed by physicians throughout the 
country for permanent elimination of such conditions, ete., and was not 
used exclusively by well-known specialists in treatment of various skin 
disorders; and 

(d) Represented that aforesaid “Mazon” was the original or only treatment 
of its character for skin disorders, and that it contained “Dichloramine-T,” 
facts being it was not the original or only treatment of its character for 
ailments and disorders of the skin, but ingredients thereof had been known 
to and used by the medical profession for many years, there were a num- 
ber of proprietary preparations for skin diseases on the market which were 
similar to it, and said product did not contain aforesaid substance or 
ingredient ; 

With effect of misleading and deceiving substantial portion of purchasing 
public into erroneous belief that said representations were true, and that 
said preparation was an effective remedy or cure for eczema, acne, alopecia, 
dandruff, athlete’s foot, and other diseased conditions of skin, irrespective 
of form of disorder or cause or condition thereof, and with result that 
public, acting under mistaken and erroneous beliefs induced by such false 
and misleading statements and representations, purchased substantial vol- 
ume of its said products, and trade was unfairly diverted to it from its 
eompetitors likewise engaged, in manufacture, sale, and distribution, or 
in sale and distribution, of cures and remedies or treatments for ailments 
and disorders of the skin, and who truthfully represent the efficacy and 
therapeutic value of their respective products: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Ur. Edward M. Averill, trial examiner. 

Mr. DeWitt T. Puckett for the Commission. 

Myr. Lawrence H. Eldredge and Mr. Charles A. Wolfe of Mont- 
gomery & McCracken, of Philadelphia, Pa., for respondent. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Bel- 
mont Laboratories, Inc., a corporation, hereinafter designated as re- 
spondent, has been and now is using unfair methods of competition 
in commerce as “commerce” is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrarn 1. Respondent, Belmont Laboratories, Inc., is a cor- 
poration organized, existing, and doing business under and by virtue 
of the laws of the State of Delaware, with its principal place of 
business at 4430 Chestnut Street, Philadelphia, Pa. It is now, and 
for several years last past has been, engaged in selling Mazon and 
Mazon soap, proprietary preparations advertised and sold as a treat- 
ment for skin disorders, between and among the various States of 
the United States and in the District of Columbia, and now causes 
and for several years last past has caused such products when sold 
by it to be shipped from its place of business in Philadelphia, Pa., 
to the purchasers thereof located in the various States of the United 
States and in the District of Columbia, and there is now, and has 
been for several years last past, a constant current of trade and com- 
merce by the respondent in Mazon and Mazon soap between and 
among the various States of the United States and in the District 
of Columbia. 

Respondent is, and for several years last past has been, in sub- 
stantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the sale of remedies for diseases of 
the skin between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
its products to purchasers and prospective purchasers thereof, lo- 
cated in various States of the United States, represents, and for sev- 
eral years last past has represented through circulars, magazines, 
medical journals, pictorial representations showing alleged cures ef- 
fected by the use of Mazon and Mazon soap, and other forms of ad- 
vertising media circulated in many States of the United States and 
in the Dominion of Canada as follows: 
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COMPLETE RAPID ABSORPTION * * * 


Thousands of physicians have clinically proved the effectiveness of Mazon 
treatment, and are prescribing it daily to permanently eliminate: 


ECZEMA TINEA SYCOSIS 
PSORIASIS ACNE 

ALOPECIA DANDRUFF 
RINGWORM ATHLETE’S FOOT 


AND OTHER SKIN DISORDERS. 


The Colloidal nature of the base of Mazon and its strong penetrating charac- 
teristics, together with its healing and soothing ingredients, afford quick and 
permanent elimination of eczema and other skin disorders. 

MAZON * * * is the original treatment of its character for 


Hezema Ring Worm 
Psoriasis Athletic Foot 
Head Colds Barber’s Itech 


Ivy Poison and Other Skin Disorders 


MAZON and MAZON SOAP have been successfully prescribed for nine years 
by prominent physicians throughout the country for the permanent elimination 
of these conditions ; 

It contains a medicinal ingredient known as Dichloramine-T ; 

No other treatment for permanent cure has ever been discovered ; 

Some of the best-known skin specialists in the City (of Philadelphia), are 
using it exclusively and praising it highly ; 

Well known skin specialists are using Mazon exclusively for the treatment 
of skin diseases; there is ne substitute for Mazon. 

Par. 3. In truth and in fact Mazon is not completely and rapidly 
absorbed; thousands of physicians have not clinically proved the 
effectiveness of Mazon and are not prescribing it daily to per- 
manently eliminate eczema, psoriasis, alopecia, ringworm, tinea 
sycosis, acne, dandruff, athlete’s foot, and other skin disorders; 
Mazon and Mazon soap will not afford quick and permanent elimi- 
nation of eczema and other skin disorders; Mazon is not the original 
treatment of its character for the various skin diseases mentioned 
but its ingredients have been known and used by the medical pro- 
fession for many years; Mazon and Mazon soap have not been suc- 
cessfully prescribed for nine years, or for any other period of time, 
by prominent physicians throughout the country for the permanent 
elimination of skin disorders; it is not used exclusively in the treat- 
ment of skin disorders by the best known skin specialists in the city 
of Philadelphia; there are a number of proprietary preparations for 
skin diseases on the market similar to Mazon and the statement that 
there is no substitute for Mazon is untrue; and analysis fails to 
disclose the presence of Dichloramine-T. 

Par. 4. The use by respondent of the representations set forth 
herein, has had and now has the capacity and tendency to lead pur- 
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chasers and prospective purchasers into the belief that they them- 
selves can diagnose the ailments or diseases of the skin from which 
they are suffering and thereby determine the cause or causes of said 
ailments or diseases and to purchase respondent’s products in such 
erroneous belief. Only by a thorough diagnosis, made by a compe- 
tent physician, can the causes of the various ailments and diseases of 
the skin be ascertained and successfully treated. Respondent is not 
a physician and there is no medical doctor connected with respond- 
ent’s business in any capacity. Purchasers or prospective purchasers 
of Mazon or Mazon soap are not given a medical examination for the 
purpose of determining the particular disease or diseases from which 
they are suffering and the cure, if any, for same. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and does mislead and deceive a substantial portion of the 
purchasing public into the belief that such representations are true 
and to purchase substantial quantities of said Mazon and Mazon soap 
from respondent in such erroneous belief. There are, among the 
competitors of respondent, as mentioned in paragraph 1 hereof, 
manufacturers and distributors of remedies for diseases of the skin 
who do not misrepresent in any way the therapeutic values of their 
products, who likewise advertise, sell, and distribute remedies for 
diseases of the skin among the various States of the United States 
and in the District of Columbia. By the representations aforesaid, 
trade is diverted to respondent from such competitors, thereby sub- 
stantial injury is being, and has been, done by respondent to sub- 
stantial competition in commerce as herein set out. 

Par. 6. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondent’s competi- 
tors and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finpines As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 30, 1936, issued, and on July 3, 
1936, served, its complaint in this proceeding upon respondent, Bel- 
mont Laboratories, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
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filing of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by 
DeWitt T. Puckett, attorney for the Commission, before Edward M. 
Averill, an examiner of the Commission theretofore duly designated 
by it, and in opposition to the allegations of the complaint by 
Laurence H. Eldredge and Charles A. Wolfe, attorneys for the 
respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral arguments of counsel aforesaid; and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 
FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Belmont Laboratories, Inc., is a 
Delaware corporation organized in 1926. Its principal office and 
place of business are at 4430 Chestnut Street, Philadelphia, Pa. It 
is engaged in the manufacture, sale and distribution of a product 
called Mazon, a proprietary preparation or unction advertised and 
sold as a treatment or remedy for various ailments, disorders and 
diseased conditions of the skin. Respondent also sells and distributes 
Mazon Soap, an auxiliary product, as an adjunct to Mazon. 

Respondent’s said products are packaged at its place of business in 
Philadelphia, Pa., and distributed through wholesale druggists. 
When orders are received for respondent’s said products, it causes 
them to be shipped from its place of business at Philadelphia, Pa., 
to the purchasers thereof located at various points in the various 
States of the United States other than the State of Pennsylvania. 
Since the date of incorporation, the respondent has maintained a 
course of trade in said products, in commerce among and between the 
various States of the United States and in the District of Columbia. 

At all times since respondent entered into said business, it has been 
in substantial competition with other corporations and with partner- 
ships and individuals engaged in the sale and distribution, or in the 
manufacture, sale, and distribution, of preparations designed and 
sold as cures and remedies or as treatments for various similar ail- 
ments and disorders of the skin, in commerce among and between the 
several States of the United States and in the District of Columbia. 

Par. 2. The respondent advertised its said products in medical 
journals and in the American Journal of Nursing until June, 1935. 
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Respondent has advertised and now advertises its said products by 
means of circulars mailed to physicians throughout the country. It 
also advertises its products by means of a leaflet inserted in each 
package of Mazon. Under the legend “ONE PICTURE IS 
WORTH A THOUSAND WORDS”, said leaflet bears several photo- 
graphs purporting to show cures of aggravated cases of eczema and 
psoriasis. Said leaflet also carries copies of purported medical 
indorsements of Mazon and other advertising matter as to the efficacy 
of the product. 

Respondent caused the following advertisement to appear in the 
American Journal of Nursing in June of 1935: 


COMPLETE RAPID ABSORPTION * * * 


Thousands of physicians have clinically proved the effectiveness of Mazon 
treatment, and are prescribing it daily to permanently eliminate: 


ECZEMA TINHA SYCOSIS 
PSORIASIS ACNE 

ALOPECIA DANDRUFF 
RINGWORM ATHLETE’S FOOT 


AND OTHER SKIN DISORDERS 


Speaking of Mazon, respondent caused the following to appear in 
a Canadian medical journal: 


It contains a medicinal ingredient known as Dichloramine-T. 


The following representations appeared in a current circular or 
broadside which respondent mailed to doctors and physicians through- 
out the country: 


The colloidal nature of the base of Mazon and its strong penetrating char- 
acteristics, together with its healing and soothing ingredients, afford quick 
and permanent elimination of eczema and other skin disorders. 


MAZON * * * igs the original treatment of its character for 


Hezema Ring Worm 
Psoriasis Athletie Foot 
Head Colds Barber’s Itch 


Ivy Poison and Other Skin Disorders 


MAZON and MAZON SOAP have been successfully prescribed for nine years 
by prominent physicians throughout the country for the permanent elimination 
of these conditions. 


No other treatment or permanent cure has ever been discovered. 

Some of the best-known skin specialists in the city (of Philadelphia) are 
using it exclusively and praising it highly. 

By means of the foregoing statements, the respondent represents 
to purchasers, prospective purchasers and the public generally that 
Mazon is an effective remedy or cure for all cases of eczema, alopecia, 
acne, psoriasis, dandruff, athlete’s foot and other disorders of the 
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skin irrespective of the form of the particular disorder or the cause 
or condition thereof. 

Par. 3. Quantitative and qualitative analyses of Mazon were made 
by a government agency. The quantitative analysis showed it to 
contain: 


INC GEVCLE 0 eter een eres 20.75 gms. or 0.73 oz. av. 
Total-solids (at TOO C.) 2k 18.41% 

AShIEE SA Berea iat ietets “Fe 0.54% (Mainly sodium oxide) 
Water (Xylene Distillation) __--__ About 80% 

Salicylates as sodium salicylate___ 1.12% 


The qualitative tests showed the following: 


ROSOTEINO == VETS UY ae Indicated 
ahiCylAles users sey sagt Ce eT Present 

WV Rihety seh be he te we Se Seb eee Present 

MU RVEALCLOSE =.= see Present (stearic acid indicated) 
dine Olio. 2 Gee ee se ee Identified by odor 
Phenole ee ae eee ee Ree Trace indicated 
Gly Cerin sess ees eater ES Present 

Sualpligrs = Fi teres: ee ee Absent 

PIGGY ynmnetalgt a2) 8 Ne Ansel Absent 

RR ORa Ree Sed ere ee ee et Absent 

amniC Acids =5 > Wee ee ee Absent 


Ailments and disorders of the skin, commonly referred to as “skin 
diseases,” are, in many instances, merely surface indications of an 
internal disorder. Some diseased conditions of the skin, especially 
those caused by a systemic or metabolic disorder, are.often of a serious 
nature and, in such a disease as syphilis, which is usually manifested 
by a skin disorder, sometimes prove fatal if neglected or improperly 
treated. 

Among the so-called “skin diseases” which are usually associated 
with or caused by metabolic or systemic disorders are eczema, alopecia, 
and acne. Psoriasis, dandruff, and ringworm are, according to re- 
spectable medical opinion, sometimes caused by internal disorders. 

The evidence establishes that the method of treating ailments and 
disorders of the skin, which method is followed by the medical pro- 
fession generally, is, in all cases, to conduct an exhaustive diagnosis 
including a detailed history of the diseased condition for the purpose 
of determining the cause and condition thereof, if possible. The dis- 
eased condition is then treated in accordance with generally accepted 
methods of treatment employed by the medical profession for the 
particular disorder or ailment. Such treatment may include correc- 
tion of the diet, administration of internal and external medicines, 
X-ray treatments and treatments of the nerves if the disorder is 
caused by a nervous condition of the patient. No one medicine or 
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type of treatment alone, however, is employed by physicians in the 
treatment of all diseased conditions of the skin. Mazon is not an 
effective and competent remedy or cure for eczema, alopecia, acne, 
dandruff, and other disorders and ailments manifested by diseased 
conditions of the skin if caused by or associated with a systemic or 
metabolic disorder, or if caused by syphilis. Mazon is not an effec- 
tive and competent remedy or cure for all forms of athlete’s foot 
and other skin disorders of a similar nature irrespective of the form 
of the disorder or the cause or condition thereof. Mazon has proved 
effective, however, in the treatment of some types of athlete’s foot 
and other skin disorders of a similar nature. 

Par. 4. Based upon the testimony and other evidence in this record, 
it is found that the representation that the effectiveness of Mazon 
has been clinically proved by thousands of physicians is untrue; that 
physicians throughout the country have not successfully prescribed 
Mazon to permanently eliminate eczema, acne, athlete’s foot, alopecia, 
dandruff, and other skin disorders and ailments, irrespective of the 
form of the particular disorder or the cause or condition thereof; that 
Mazon is not the original or only treatment of its character for ail- 
ments and disorders of the skin, but its ingredients have been known 
to and used by the medical profession for many years; that Mazon 
does not contain an ingredient known as Dichloramine-T; that spe- 
cialists do not use Mazon exclusively in the treatment of ailments 
and disorders of the skin; and that the statement “There is no sub- 
stitute for Mazon” is untrue in that there are a number of proprietary 
preparations for skin disorders on the market similar to Mazon. 

Par. 5. Respondent maintains no clinic or consultation room 
wherein purchasers of its products are afforded an opportunity for a 
medical examination and there is no medical doctor connected with 
respondent’s business. Respondent’s products are sold through drug 
stores indiscriminately to purchasers who can and do attempt self- 
medication without the proper and necessary advice as to their con- 
dition and the proper treatment therefor. 

Par. 6. The use by respondent of the representations set forth 
above in its advertising literature has had, and now has, the capacity 
and tendency to, and does mislead and deceive a substantial portion 
of the purchasing public into the erroneous beliefs that said repre- 
sentations are true and that said preparation is an effective remedy 
or cure for eczema, acne, alopecia, dandruff, athlete’s foot, and other 
diseased conditions of the skin, irrespective of the form of the dis- 
order or the cause or condition thereof. Acting under the mistaken 
and erroneous beliefs induced by the false and misleading statements 
and representations above referred to, the public has purchased a 
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substantial volume of the respondent’s said products with the result 
that trade has been unfairly diverted to the respondent from its 
competitors likewise engaged in the manufacture, sale, and distribu- 
tion, or in the sale and distribution, of cures and remedies or treat- 
ments for ailments and disorders of the skin, who truthfully repre- 
sent the efficacy and therapeutic value of their respective products, 


CONCLUSION 


The aforesaid acts and practices of the respondent, Belmont 
Laboratories, Inc., are to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before Edward M. 
Averill, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein, and oral arguments by DeWitt T. 
Puckett, counsel for the Commission, and by Laurence H. Eldredge, 
counsel for the respondent, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 
26, 1914, entitled, “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 

Tt is ordered, That the respondent, Belmont Laboratories, Inc., a 
corporation, its officers, representatives, agents and employees, in 
connection with the offering for sale, sale and distribution of a 
medicinal product now designated as Mazon, or of any other me- 
dicinal product containing substantially the same ingredients, or 
possessing the same properties, sold under that name or any other 
name, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing : 

1. Directly or through the use of testimonials or indorsements, or 
in any other manner: 

(a) That Mazon is a competent remedy or cure for eczema, acne, 
dandruff, alopecia and other disorders and ailments manifested by 
diseased conditions of the skin unless such representations are lim- 
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ited to those types of said diseases and disorders which are not 
caused by, or associated with, a systemic or metabolic disorder, or 
are not caused by syphilis ; 

(b) That Mazon is a competent remedy or cure for all forms of 
athlete’s foot and other skin disorders of a similar nature irrespective 
of the type of the disorder or cause or condition thereof; 

(c) That Mazon has been clinically proved to permanently elimi- 
nate eczema, acne, dandruff, alopecia, and other disorders and ail- 
ments manifested by diseased conditions of the skin unless such repre- 
sentations are limited to those types of said diseases and disorders 
which are not caused by, or associated with, a systemic or metabolic 
disorder, or are not caused by syphilis; 

(d) That Mazon has been clinically proved to permanently elimi- 
nate all types of athlete’s foot and other skin disorders of similar na- 
ture irrespective of the type of the disorder or cause or condition 
thereof ; 

(e) That the product is used exclusively by well-known specialists 
in the treatment of various skin disorders; 

(f) That physicians, throughout the country, have successfully 
prescribed Mazon to permanently eliminate or cure ailments, dis- 
orders and diseased conditions of the skin, irrespective of the type 
of the particular disorder or the cause or euninen thereof ; 

2. That the product is the original or only treatment of its char- 
acter for skin disorders; 

3. That the product contains Dichloramine-T unless such is a fact. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATrerR OF 


M. H. SOBEL, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2686. Complaint, Jan. 15, 1936—Decision, Jan. 12, 1938 


Where a corporation engaged in manufacture and sale of candy, including cer- 
tain assortments which were so packed and assembled as to involve the 
use of a lottery scheme when sold and distributed to the consumers there- 
of, and which were composed of a number of penny caramels of uniform 
size, Shape, and quality, together with a number of larger pieces of candy 
and a number of still larger pieces of candy and another article of mer- 
chandise, to be given as prizes, respectively, to those purchasers respec- 
tively selecting, by chance, one of a relatively small number of said cara- 
mels, centers of which were pink, and to those securing, by chance, one 
of a still smaller number of such caramels, centers of which were white— 

Sold, to wholesalers and to retailers, for display and resale to purchasing 
public in accordance with aforesaid sales plan, said assortments, together 
with explanatory display cards for retailers’ use, and thereby supplied to 
and placed in the hands of others the means of conducting lotteries in 
the sale of its products, in accordance with aforesaid sales plan, contrary 
to public policy long recognized by the common law and criminal statutes 
and contrary to an established public policy of the United States Govern- 
ment, and in competition with many who, unwilling to offer and sell candy 
so packed and assembled as above described, or otherwise arranged and 
packed for sale to purchasing public as to involve a game of chance, 
refrain therefrom ; 

With result that many dealers in and ultimate purchasers of candy were 
attracted by said method and manner of packing same and by element of 
chance involved in sale thereof as aforesaid, and thereby induced to pur- 
chase said candy thus packed and sold by it, in preference to that offered 
and sold by said competitors, and with tendency and capacity, because 
of said game of chance, to divert to it trade and custom from its said 
competitors as aforesaid, exclude from said trade all competitors who 
are unwilling to and do not use same or equivalent method as unlawful, 
lessen competition therein and tend to create a monopoly thereof in it and 
such other distributors as use same or equivalent method, deprive pur- 
chasing public of benefit of free competition in trade in question, and 
eliminate from said trade all actual, and exclude therefrom all potential, 
competitors who do not adopt and use such or equivalent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 


Mr. Henry C. Lank for the Commission. 
Beach, Fathchild & Scofield, of Chicago, Il., for respondent. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that M. H. 
Sobel, Inc., a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapny 1. Respondent is a corporation organized under the 
laws of the State of Illinois with its principal office and place of 
business in the city of Chicago. Respondent is now and for several 
months last past has been engaged in the manufacture of candy and 
in the sale and distribution thereof to wholesale and retail dealers 
located at points in the various States of the United States, and 
causes said products when so sold to be transported from its place 
of business in the city of Chicago, State of Illimois, to purchasers 
thereof in other States of the United States at their respective places 
of business, and there is now and has been for several months last 
past a course of trade and commerce by said respondent in such candy 
between and among the States of the United States. In the course 
and conduct of the said business, respondent is in competition with 
other corporations and with individuals and partnerships engaged 
in the sale and distribution of candy and candy products in commerce 
between and among the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

Said assortment is composed of a number of pieces of caramel 
candy of uniform size, shape, and quality, a number of larger pieces 
of candy and a number of still larger pieces of candy, together with 
another article of merchandise, which larger pieces of candy and the 
other article of merchandise are to be given as prizes to purchasers of 
said pieces of candy of uniform size, shape, and quality in the follow- 
ing manner: 

The majority of said pieces of caramel candy of uniform size, 
shape, and quality, are plain caramels, that is, have the same color 
throughout, but a small number of the said pieces of caramel candy 
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have pink centers and a smaller number of said caramels have white 
centers. The fact as to whether the caramels are of the same color 
throughout or have a pink or a white center is effectively concealed 
from the prospective purchaser until a selection has been made and 
the caramel broken open. The said pieces of caramel candy of uni- 
form size, shape, and quality, retail at the price of one cent each, 
but the purchaser who procures one of the said caramel candies hav- 
ing a pink center is entitled to receive and is to be given free of 
charge one of the said larger pieces of candy heretofore referred to, 
and the purchaser who procures one of the caramel candies having a 
white center is entitled to receive and is to be given free of charge one 
of the still larger pieces of candy heretofore referred to. The afore- 
said purchasers procuring a caramel candy having a white or pink 
center, and the purchaser of the last piece of caramel candy in said 
assortment thus procure a larger piece of candy or other article of 
merchandise wholly by lot or chance. The respondent furnishes with 
said assortment a circular or display card stating that the assortment 
is to be sold and distributed in accordance with the above described 
sales plan. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus sup- 
plies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth, as a means of inducing purchasers thereof to 
purchase respondent’s said products in preference to candy offered 
for sale and sold by its competitors, 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure larger pieces of candy or another article of 
merchandise. 

The use by respondent of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan- 
gerous tendency unduly to hinder competition or create monopoly 
in this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same method or 
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an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, and such competi- 
tors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has 
the capacity and tendency to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling 
to adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned method, acts and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes as to THE Facrs, anp Orprr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
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mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 15, 1936 issued, and on 
January 16, 1936 served, its complaint in this proceeding upon the 
respondent, M. H. Sobel, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered herein, 
granted respondent’s request for permission to withdraw said answer 
and to substitute therefor an amended answer admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, which 
amended answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and amended answer; 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent is a corporation organized under the 
laws of the State of Illinois with its principal office and place of 
business located at 2309 South Keeler Avenue in the city of Chicago, 
Ill. Respondent is now and for some time last past has been engaged 
in the manufacture of candy and in the sale and distribution thereof 
to wholesale and retail dealers located at points in the various States 
of the United States, and causes said products when so sold to be 
transported from its place of business in the city of Chicago, State 
of Tllinois, to purchasers thereof in other States of the United States 
at their respective places of business. There is now and has been 
for several months last past a course of trade and commerce by said 
respondent in such candy between and among the States of the 
United States. In the course and conduct of the said business, 
respondent is in competition with other corporations and with indi- 
viduals and partnerships engaged in the sale and distribution of 
candy and candy products in commerce between and among the 
various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 


260 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26 EF. Lec; 


Said assortments are composed of a number of pieces of caramel 
candy of uniform size, shape and quality, a number of larger pieces 
of candy and a number of still larger pieces of candy, together with 
another article of merchandise, which larger pieces of candy and the 
other article of merchandise are to be given as prizes to purchasers 
of said pieces of candy of uniform size, shape, and quality in the 
following manner: 

The majority of said pieces of caramel candy of uniform size, 
shape, and quality, are plain caramels, that is, have the same color 
throughout, but a small number of the said pieces of caramel candy 
have pink centers and a smaller number of said caramels have white 
centers. The fact as to whether the caramels are of the same color 
throughout or have a pink or a white center is effectively concealed 
from the prospective purchaser until a selection has been made and 
the caramel broken open. The said pieces of caramel candy of uni- 
form size, shape, and quality, retail at the price of one cent each, 
but the purchaser who procures one of the said caramel candies 
having a pink center is entitled to receive and is to be given free of 
charge one of the said larger pieces of candy heretofore referred 
to, and the purchaser who procures one of the caramel candies hav- 
ing a white center is entitled to receive and is to be given free of 
charge one of the still larger pieces of candy heretofore referred to. 
The aforesaid purchasers procuring a caramel candy having a white 
or pink center, thus procure a larger piece of candy or other article 
of merchandise wholly by lot or chance. The respondent furnishes 
with said assortments a circular or display card stating that the 
assortment is to be sold and distributed in accordance with the above 
described sales plan. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lot- 
teries in the sale of its products in accordance with the sales plan 
hereinabove set forth. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure larger pieces of candy. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
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is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this proceed- 
ing competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent are unwilling to offer for sale or 
sell candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con- 
trary to public policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to ex- 
clude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the capacity and tendency to eliminate from said 
candy trade ail actual competitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or an 
equivalent method. 

CONCLUSION 


The aforesaid acts and practices of the respondent, M. H. Sobel, Inc., 
are to the prejudice of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the amended 
answer of respondent, M. H. Sobel, Inc., admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” 

It is ordered, That the respondent, M. H. Sobel, Inc., its officers, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale and distribution of candy in interstate commerce 
or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise ; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lot- 
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of different colors together with larger 
pieces of candy or other articles of merchandise which said larger 
pieces of candy or other articles of merchandise are to be given as 
prizes to the purchaser procuring a piece of candy having a center 
of a particular color. 

It 2s further ordered, That the respondent, M. H. Sobel, Inc., a 
corporation, shall within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 
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HARTZ MOUNTAIN PRODUCTS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION OF 


SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2867. Complaint, June 30, 1936—Decision, Jan. 12, 1938 


Where a corporation engaged in the sale of pet shop products, including foods 


(a) 


(b) 


and remedies for birds, fish, and turtles, bird perches, and various other 
products and accessories pertaining to pets, and in distribution thereof 
through chain stores, department stores, drug stores, and other media of 
distribution, in substantial competition with others similarly engaged in 
sale and distribution, in commerce among the States, of other products 
and preparations recommended or used for pet foods and remedies, includ- 
ing foods and remedies for canaries; in extensively advertising its said pet 
foods, remedies, and accessories in various newspapers and other mediums 
of interstate circulation, and through broadcasts having interstate trans- 
mission and reception— 

Designated certain of its pet shop products, including canary foods and 
remedies, as “Dr. Brehm’s Bird Tonic,” “Dr. Brehm’s Bird Wash,” “Dr. 
Brehm’s Bird Bitters,’ and “Dr. Brehm’s Revelenta,’ notwithstanding 
fact it did not appear that the famous German naturalist ever prescribed 
formulas for bird foods and remedies, or was connected with the formulas 
used by it on products and preparations distributed and sold by it, and 
none of its said products either were or had ever been made or prepared 
under direction of a doctor, or a Dr. Brehm, and representation thus 
made was false; and 

Represented that its “Perfect-Grip” sand perch contained a vibrating 
spring or embodied a spring action and soothing sensation comparable, 
in use, to swaying of a tree branch as the canary alighted or jumped 
from its surface, facts being said product contained no vibrating spring 
and had no spring action comparable to swaying of a tree branch when 
used by a bird; 


With capacity and tendency to mislead and deceive public into erroneous and 


mistaken belief that its said products had, in truth and in fact, been pre- 
pared by, or under the direction, or according to the formula of, a 
doctor or a Dr. Brehm, and that its said “Perfect-Grip” sand perch con- 
tained a vibrating spring which enab‘ed such perch to simulate the swaying 
of a tree branch as the canary alighted or left its surface, and to induce 
such purchasing public to buy its said products in preference to other 
pet shop products and accessories, including canary foods and remedies, 
and with result of unfairly diverting trade to it from its aforesaid com- 
petitors who do not misrepresent the character and quality of their 
respective products nor the results to be obtained from the use thereof: 


Held, That such acts and practices were to the prejudice of the public and 


competitors and constituted unfair methods of competition. 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. T. H. Kennedy and Mr. John F. Richter for the Commission, 
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Nims & Verdi, of New York City, Mr. P. E. Williamson, Jr., and 
Mr. Meyer Halperin, of Brooklyn, N. Y. and Mr. Daniel R. Forbes, of 
Washington, D. C., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Hartz 
Mountain Products, Inc., a corporation, hereinafter referred to as 
respondent, has been and now is using unfair methods of competition 
in commerce as “commerce” is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent, Hartz Mountain Products, Inc., is a 
corporation organized, existing, and doing business under and by 
virtue of the laws of the State of New York with its principal place 
of business located at 832 Cooper Square, New York, N. Y. Respond- 
ent is, and for more than three years last past has been, engaged in 
the manufacture of fish and bird foods, bird medicines and remedies, 
bird perches, appurtenances thereto, bird cages, and other equipment 
for pets, and has been engaged in the sale of said products between 
and among the various States of the United States and in the Dis- 
trict of Columbia. Respondent’s bird medicines and remedies have 
been sold under the trade names of “Dr, Brehm’s Bird Tonic,” “Dr. 
Brehm’s Bird Wash,” “Dr. Brehm’s Bird Bitters,” and “Dr. Brehm’s 
Revalenta.” Respondent has also sold its products under the trade 
name “Hartz Mountain.” During all of said time it has caused, and 
still causes, said products, when sold by it, to be transported from 
its place of business in New York, or other places within the United 
States to purchasers thereof some located in the State of New York 
and others located in various States of the United States other than 
the State of origin of the shipment, and in the District of Columbia. 

In the course and conduct of its said business respondent is now, 
and for more than three years last past has been, in constant com- 
petition with other corporations, persons, firms, and partnerships 
engaged in the sale of similar products in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its business, as described 
herein, respondent included within its corporate name under which 
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to carry on its business the words “Hartz Mountain.” Respondent 
has sold its products under the trade name of “Hartz Mountain” and 
has prefixed said trade name with the word “Genuine.” It has used 
continuously for three years last past, and is now using, said cor- 
porate name containing the said words “Hartz Mountain” and the 
said trade name “Hartz Mountain” alone or in conjunction with the 
word “Genuine” in soliciting the sale of and selling its products in 
interstate commerce. Respondent has caused its corporate name 
“Hartz Mountain Products, Inc.” and its said trade name “Hartz 
Mountain” alone or in conjunction with the word “Genuine” to ap- 
pear on its letterheads, billheads, business cards, circulars, advertis- 
ing matter, labels on containers containing its said products, and in 
bookiets and otherwise, and has distributed said printed matter in 
interstate commerce to customers and prospective customers of re- 
spondent. Respondent has also caused its said corporate name and 
said trade name to be used in radio broadcasts in the advertisement 
of its said products. Respondent has caused its said corporate name 
“Hartz Mountain Products, Inc.” and its said trade name “Hartz 
Mountain,” used alone or in conjunction with the word “Genuine” 
to be presented to its customers and prospective customers in such 
a way that the representation is made to its customers or prospective 
customers that respondent’s products are made or originate in the 
Hartz or Harz Mountain District of Germany. It is well known 
among owners of birds, and especially canary fanciers, that the 
Hartz or Harz Mountain District of Germany is a locality wherein 
a high-grade species of canary has been bred for many years. 

In truth and in fact respondent’s products are not, nor have they 
ever been, made or manufactured in, nor have their ingredients or 
component parts ever, nor do they now, originate in the Hartz or 
Harz Mountain District of Germany, but on the contrary, respondent 
has filled and now fills orders with products made or manufactured 
in the United States from ingredients or component parts procured 
by the respondent from places other than the Hartz or Harz Moun- 
tain District of Germany. 

Par. 3. Respondent at all times herein referred to has sold and 
now sells preparations under the trade name or brand of “Dr. 
Brehm’s Bird Tonic,” “Dr. Brehm’s Bird Wash,” “Dr. Brehm’s Bird 
Bitters,” and “Dr. Brehm’s Revalenta,” and has used and featured 
said trade names or brands on labels and in advertisements and in 
advertising matter, and has caused the following to appear on the 
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labels which it placed on the product designated as “Dr. Brehm’s 
Revalenta”: ‘ 
REVALENTA 

Prepared according to Dr. Brehm’s original recipe, is acknowledged by all 
German bird breeders to be the best remedy for colds, asthma, coughs, 
hoarseness, ete. 

The use by the respondent of the words “Dr. Brehm” or “Dr. 
Brehm’s” and the title “Doctor” or the abbreviation therefor, to 
wit, “Dr.” is made in such a way that purchasers and prospective 
purchasers of respondent are led to believe that the products sold by 
respondent under said trade names or brands are prepared from a 
formula or under the direction of a doctor or a Doctor Brehm. In 
truth and in fact none of respondent’s products have ever been, nor 
are they now, made, manufactured, or prepared under the direction 
of a doctor or a Doctor Brehm, and said representation of respond- 
ent is untrue. 

Par. 4. Respondent at all times herein referred to has sold, and 
now sells, a product designated as “Hartz Mountain ‘Perfect-Grip’ 
Sand Perch,” and has made representations regarding said product 
as set forth in the following statements which it has caused to 
appear in catalogues and other advertisements which it circulates 
in interstate commerce: 

The vibrating spring by which the perch is attached easily from the outside 
of the cage produces a gentle spring action, a soothing sensation comparable 
to the swaying of a tree branch as a canary alights and jumps from its in- 
viting surface. 

In truth and in fact said product contains no vibrating spring and 
no spring action comparable to the swaying of a tree branch is 
produced in its use. 

Par. 5. There is a preference on the part of certain purchasers or 
prospective purchasers located in different States of the United 
States for products similar to those sold by the respondent to be 
resold by retail to the public, made or manufactured in or composed 
of ingredients or component parts originating in the Hartz or Harz 
Mountain District of Germany, for products made or prepared 
according to the formula or under the direction of a doctor or a 
Doctor Brehm, or for a perch for canaries containing a vibrating 
spring which when used will produce a spring action comparable 
to the swaying of a tree. The use by the respondent of the words 
“Hartz Mountain Products” in respondent’s corporate name, and the 
words “Hartz Mountain,” alone or in conjunction with the word 
“Genuine,” in respondent’s trade name, as described herein; of the 
words “Dr. Brehm,” “Dr. Brehm’s,” the title “Doctor” or the ab- 
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breviation therefor, to wit, “Dr.”; or the representation by the re- 
spondent that respondent’s said “‘Perfect-Grip’ Sand Perch” is at- 
tached to a cage by a vibrating spring which produces, when used, a 
gentle spring action comparable to the swaying of a tree, has a 
tendency and capacity to mislead and deceive purchasers who are 
customers or prospective customers of respondent, into the belief 
that respondent’s products are actually made or manufactured, or the 
ingredients or component parts thereof originated in the Hartz or 
Harz Mountain District of Germany, or are prepared under the di- 
rection or according to the formula of a doctor or a Doctor Brehm, 
or that respondent’s “‘Perfect-Grip’ Sand Perch” has the properties, 
capacities, or effects claimed for it, as hereinabove set forth, and 
such prospective customers, relying and acting upon such belief, 
have been and are thereby induced to and do buy respondent’s afore- 
said products, thereby tending to divert trade to respondent from 
other corporations, associations, individuals, firms, and partnerships 
who do not misrepresent the locality of manufacture of their prod- 
ucts or the locality from which the ingredients or component parts 
of their products are obtained, or the persons under whose direction 
or formula their products are prepared, or the properties, capacities, 
or effects of their products, but who truthfully advertise and label 
their products. 

Par. 6. The practices of respondent, described hereinabove, are 
all to the prejudice of the public and of respondent’s competitors, and 
have been, and are, unfair methods of competition in interstate 
commerce in violation of the provisions of Section 5 of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


Report, Frnpvincs as TO THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on the 30th day of June 1936, issued, and 
on July 8, 1936, served its complaint in this proceeding upon the 
respondent, Hartz Mountain Products, Inc., a corporation, charging 
said respondent with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of the respondent’s answer 
thereto. testimony and other evidence in support of the allegations 
of said complaint were introduced by Thomas H. Kennedy, attorney 
for the Commission, and in opposition to the allegations of the com- 
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plaint by Nims and Verdi, by P. E. Williamson, Jr., Meyer Halperin, 
and Daniel R. Forbes, attorneys for the respondent, before W. W. 
Sheppard, trial examiner of the Commission theretofore duly desig- 
nated by it; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceedings regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs and oral arguments in support of the complaint 
and in opposition thereto, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Hartz Mountain Products, Inc., is 
a corporation, organized and existing under and by virtue of the 
laws of the State of New York, with its principal office and place of 
business located at 32 Cooper Square, New York City, within the 
State of New York. Said respondent is now, and has been since 1933, 
engaged in the sale of pet shop products, including foods and reme- 
dies for birds, fish and turtles, bird perches, dog powder, and various 
other products and accessories pertaining to pets, and in the distri- 
bution thereof in commerce between and among the various States 
of the United States. It causes said products, when sold by it, to 
be transported from its aforesaid place of business in New York to 
purchasers thereof located in various States of the United States 
other than the State of New York. There is now, and has been for 
more than three years last past, a course of trade and commerce by 
respondent in said pet shop products between and among the various 
States of the United States. In the course and conduct of its said 
business, respondent is now, and since 1933 has been, in substantial 
competition with sundry other corporations, and with partnerships, 
firms, and individuals engaged in the sale and distribution of other 
products and preparations recommended or used for pet foods and 
remedies, including foods and remedies for canary, birds, in com- 
merce between and among the various States of the United States. 

Par. 2. The pet foods, remedies, and accessories, including foods 
and remedies for canary birds, sold and distributed by said respond- 
ent, are sold and distributed by said respondent through chain stores, 
department stores, drug stores, and other media of distribution ]lo- 
cated in the various States of the United States. 

Par. 3. The respondent, in the course and conduct of its said busi- 
ness, has been and now is engaged in extensive advertising as a means 
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of furthering and aiding in the interstate sale and distribution of its 
pet foods, remedies, and accessories, including foods and remedies for 
canary birds, and as media of such advertising it has been and now is 
using various newspapers and other mediums of interstate circulation, 
and broadcasts over radio stations having interstate transmission and 
reception. 

Par. 4. The respondent, in its said advertisements of its pet foods, 
remedies, and accessories, sold and distributed by it, has made vari- 
ous statements regarding the merits and qualities of said products, 
preparations and accessories in the feeding and treatment of house- 
hold pets, including canary birds. Among the statements which said 
respondent has used in its sales devices, advertisements in news- 
papers and other mediums of circulation, and over the radio, is the 
following: 

The vibrating spring by which the perch is attached easily from the outside 
of the cage produces a gentle spring action, a soothing sensation comparable to 
the swaying of a tree branch as a canary alights and jumps from its inviting 
surface. 

The respondent, in the course and conduct of its business, has, by 
some of the means aforesaid, represented its “Perfect-Grip” sand 
perch as containing a vibrating spring by which the perch is easily 
attached from the outside of the cage and produces a gentle spring 
action, comparable to the swaying of a tree branch, as a canary alights 
or jumps from its surface. 

Par. 5. The respondent, in the course and conduct of its business, 
has, by some of the means aforesaid, represented that its pet shop 
products, including foods and remedies for canary birds, sold and dis- 
tributed by it under the names “Dr. Brehm’s Bird Tonic,” “Dr. 
Brehm’s Bird Wash,” “Dr. Brehm’s Bird Bitters,” and “Dr. Brehm’s 
Revelenta,” are the products or brands prepared from a formula 
prescribed by a doctor, or under the direction of a doctor, or pre- 
seribed or prepared according to the formula or under the direction 
of a Dr. Brehm. 

Par. 6. Use by the respondent of the trade names or brands “Dr. 
Brehm’s Bird Tonic,” “Dr. Brehm’s Bird Wash,” “Dr. Brehm’s Bird 
Bitters,” and “Dr. Brehm’s Revelenta,” is and has been unjustified in 
that it has not been shown that Dr. Brehm, the famous German nat- 
uralist, either ever prescribed formulas for bird foods and remedies, 
or was connected, either directly or indirectly, with the formulas used 
by respondent, or the products and preparations distributed and sold 
by it. None of respondent’s products have ever been, nor are they 
now, made, manufactured, or prepared under the direction of a doc- 
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tor, or a Dr. Brehm, and said representation of respondent is untrue. 

Par. 7. Respondent’s use of representations in describing its “Per- 
fect-Grip” sand perch as containing a vibrating spring by which the 
perch is attached easily from the outside of the cage and produces a 
gentle spring action, or a soothing sensation comparable to the sway- 
ing of a tree branch as a canary alights and jumps from its surface is 
unjustified in that its said product contains no vibrating spring and 
has no spring action comparable to the swaying of a tree branch in 
its use by a bird. 

Par. 8. The advertisements and representations made to the pur- 
chasing public by the respondent, as hereinbefore set out in paragraphs 
4 and 5, are misleading. Such representations have had the capacity 
and tendency to mislead and deceive the public into the erroneous and 
mistaken belief that respondent’s products have, in truth and in fact, 
been prepared by, or under the direction, or according to the formula 
of a doctor or a Dr. Brehm, or that its “Perfect-Grip” sand perch 
contains a vibrating spring which enables the said sand perch to 
simulate the swaying of a tree branch as a canary bird alights or 
leaves its surface, and to induce such purchasing public to purchase 
respondent’s products in preference to other pet shop products and 
accessories, including foods and remedies for canary birds. The 
result of such deception and misleading representations on the part 
of the said respondent is to unfairly divert trade to said respondent 
from such competitors above-named who do not misrepresent the 
character and quality of their respective products or the results to be 
obtained from the use thereof. 


CONCLUSION 


The aforesaid acts and practices of the said respondent, Hartz 
Mountain Products, Inc., a corporation, are to the prejudice of the 
public and of competitors of respondent and constitute unfair methods 
of competition in commerce within the intent and meaning of Sec- 
tion 5 of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and other evidence taken before W. W. Sheppard, 
examiner of the Commission, theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by John F. Richter, counsel 
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for the Commission, and by P. E. Williamson, Jr., counsel for the 
respondent, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, That the respondent, Hartz Mountain Products, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of pet shop products and 
accessories, including foods and remedies for canary birds, or any 
preparations, under whatever name sold, possessing similar qualities, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Representing, through use of the term “Dr.” or “Doctor” or any 
other term or word of similar meaning, or in any manner, that said 
products or preparations, including the formulas therefor, manu- 
factured and sold by them, are manufactured according to a formula 
of, or under the supervision of a Dr. Brehm or of any doctor of medi- 
cine or any other person skilled in the practice of medicine, until and 
unless such products are so manufactured. 

2. Representing that said “Perfect-Grip” sand perch contains a 
vibrating spring or embodies a spring action simulating or com- 
parable in use to the swaying of a tree branch. 

It is further ordered, That the respondent, Hartz Mountain Prod- 
tucts, Inc., shall within 60 days after service upon it of this order, file 
with the Commission a report in writing setting forth in detail the 
‘manner and form in which it has complied with the order to cease 
-and desist hereinabove set forth, 
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DIETZ GUM COMPANY OF CHICAGO, ETC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3189. Complaint, July 27, 1937—Decision, Jan. 12, 1938 


Where a corporation and two individuals, officers, stockholders, and controllers 
thereof, engaged in sale and distribution of chewing gum assortments 
which were so packed avd assembled as to involve the use of a lottery 

* scheme when sold and distributed to the consumers thereof, and which 
included, as typical, assortments composed of (1) one hundred penny 
pieces of gum of uniform size and shape (within individual wrappers of 
relatively few of which were concealed, as below set forth, printed 
legends), together with (a@) a number of small felt pennants, of which 
purchasers securing by chance concealed legend reading “One Base Hit” 
received one, of which purchasers thus securing legend reading “Two 
Base Hit” received two, and of which purchasers thus securing legend 
reading “Three Base Hit’ received three; and together with (b) larger 
felt pennants, to be given to such purchasers procuring by chance legend 
reading “Home Run”; and together with (c) still larger pennant, to be 
given to purchaser of last piece in assortment; and (2) similar assort- 
ments of chewing gum of uniform size, etc., together with number of small 
felt pennants, to be given as prizes to purchasers of individually wrapped 
pieces containing legend ‘Double Play,’ and together with further chance 
toward the securing of baseball uniform or gymnasium outfit through 
chance securing and accumulating of wrappers containing letters, in se- 
quence, necessary to spell sentence “YOU ARH THE WINNER”’— 

Sold, to wholesalers and jobbers, for display and resale to purchasing publie 
by retailer-vendee-customers thereof in accordance with aforesaid sales 
plans, said assortments, and thereby supplied to and placed in the hands 
of others the means of conducting lotteries in the sale of their products, 
in accordance with aforesaid sales plans, contrary to public policy long 
recognized by the common law and criminal statutes and to an established 
public policy of the United States Government, and in competition with 
many who, unwilling to offer or sell chewing gum or other confections, so | 
packed and assembled, or otherwise arranged and packed for sale to pur- | 
chasing public, as to involve a game of chance, refrain therefrom ; 

With capacity and tendency to induce purchasers of their said assortments to 
buy their said products in preference to chewing gum or other confections 
offered and sold by their competitors, and with result that many dealers 
in and ultimate purchasers of such products were attracted by their said 
methods and manner of packing said chewing gum and by elements of 
chance involved in sale thereof as above set forth, and were thereby 
induced to purchase their said chewing gum thus packed and sold by them, 
in preference to chewing gum or other confections offered and sold by 
said competitors who do not use same or equivalent methods, and with 
tendency and capacity, because of said game of chance, to divert to them 
trade and custom from their said competitors as aforesaid, exclude from 
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said chewing gum trade all competitors who are unwilling to and do not 
use such or equivalent methods as unlawful, lessen competition therein 
and tend to create monopoly thereof in it and such other distributors as 
use Same or equivalent methods, deprive purchasing public of benefit of 
free competition in said chewing gum trade, and eliminate from said 
trade all actual, and exclude therefrom all potential, competitors who do 
not adopt and use such or equivalent methods: 
Held, That such acts and practices were to the prejudice of the public and 
eompetitors and constituted unfair methods of competition. 
Before Mr. Miles J. Furnas and Mr. John L. Hornor, trial 
examiners. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Beach, Fathchild & Scofield, of Chicago, Ill, for respondents. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Dietz 
Gum Company of Chicago, a corporation, in its own name and 
right and trading as Novelty Gum Company, Specialty Gum Com- 
pany, and Yankee Doodle Gum Company, and Sol. 8S. Leaf, indi- 
vidually and as president and treasurer of the Dietz Gum Company 
of Chicago, and Harry Leaf, individually and as secretary of the 
Dietz Gum Company of Chicago, hereinafter referred to as respond- 
ents, have been and are using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: ; 

Paracrary 1. The respondent, Dietz Gum Company of Chicago, 
is a corporation organized and doing business under the laws of the 
State of Illinois, with its principal office and place of business 
located at 1734 West Hubbard Street, Chicago, Ill. In addition to 
doing business under its own name as Dietz Gum Company of 
Chicago, the said respondent uses the trade names and styles of 
Novelty Gum Company, Specialty Gum Company, and Yankee 
Doodle Gum Company. Respondent, Sol S. Leaf, is president, treas- 
urer, a director and a stockholder of respondent, Dietz Gum 
Company of Chicago, and has his office and place of business at 
1734 West Hubbard Street, Chicago, Ill. Respondent, Harry Leaf, 
is secretary, a director and a stockholder of the respondent, Dietz 
Gum Company of Chicago, and has his office and place of business 
at 1734 West Hubbard Street, Chicago, Ill. Said respondents, Sol 
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S. Leaf, and Harry Leaf, as officers, directors, and stockholders of 
the Dietz Gum Company of Chicago, have a controlling voice in the 
methods employed by, and direct. the policies of, the said respondent 
corporation. ‘ 

The respondents, as above described, are now and for some time 
last past have been engaged in the sale and distribution of chewing 
gum to wholesale dealers and jobbers located at points in the various 
States of the United States. Respondents cause and have caused 
their said products when sold to be transported from their principal 
place of business in the city of Chicago, State of Illinois, to pur- 
chasers thereof in Illinois and in other States of the United States 
at their respective points of location. There is now and has been 
for some time last past a course of trade and commerce by said 
respondents in such chewing gum between and among the States 
of the United States. In the course and conduct of said business, 
respondents are in competition with other corporations and indi- 
viduals and with partnerships engaged in the sale and distribution 
of chewing gum or other confections in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, the respondents sell and have sold to whole- 
sale dealers and jobbers assortments of chewing gum so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

(a2) One of said assortments is composed of 100 sticks of chewing’ 
gum of uniform size and shape, together with a number of small 
felt pennants, a lesser number of slightly larger felt pennants, and 
one still larger felt pennant, which said felt pennants are to be 
given as prizes to purchasers of individual sticks of chewing gunt 
in the following manner: The said sticks of chewing gum in said 
assortment are wrapped in individual wrappers, and all of the said 
wrappers appear identical until removed from said chewing gum. 
The majority of the said wrappers have no printing on the inside 
thereof, but a small number bear the printed legend “One Base Hit”; 
a still smaller number bear the printed legend “Two Base Hit”; a 
still smaller number bear the printed legend “Three Base Hit”; and 
a few of the wrappers bear the printed legend “Home Run.” The 
printed legends on the inside of the wrappers cannot be seen or 
ascertained until a selection has been made and the wrapper removed. 
The individual sticks of chewing gum retail at the price of 1¢ each, 
and purchasers procuring a stick of chewing gum contained within 
a wrapper bearing the legend “One Base Hit” receives one small 
pennant, contained in said assortment and heretofore referred to, 
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free of charge and as a prize. Purchasers obtaining a stick of chew- 
ing gum contained within a wrapper bearing the legend “Two Base 
Hit” receive two-of the said small pennants free of charge and as 
a prize. Purchasers procuring a stick of chewing gum contained 
within a wrapper bearing the legend “Three Base Hit” receive three 
small pennants free of charge and as a prize. Purchasers procur- 
ing a stick of chewing gum contained within a wrapper bearing 
the legend “Home Run” receive one of the larger pennants con- 
tained in said assortment and heretofore referred to, free of charge 
and as a prize. The purchaser of the last piece of chewing gum 
in the said assortment receives the still larger pennant contained in 
said assortment. The said felt pennants contained in said assort- 
ment are thus distributed to purchasers of chewing gum from said 
assortment wholly by lot or chance. 

(6) Another assortment sold and distributed by respondents is 
composed of 100 sticks of chewing gum of uniform size and shape, 
together with a number of small felt pennants, which said felt pen- 
nants and certain other specified articles of merchandise are to be 
given as prizes to purchasers of individual sticks of chewing gum 
in the following manner: The said sticks of chewing gum in said 
assortment are wrapped in individual wrappers, and the said wrap- 
pers appear identical until a selection has been made and the wrap- 
pers removed. A small number of the said wrappers bear on the 
inside thereof the printed words “Double Play.” Other wrappers 
bear on the inside thereof a printed letter from the following 
sentence: “You are the Winner.” The individual sticks of chewing 
gum retail at the price of 1¢ each, and the purchaser who procures 
a stick of chewing gum contained within a wrapper bearing the 
printed legend “Double Play” is entitled to receive and is to be 
given free of charge one of the said small felt pennants contained in 
said assortment and heretofore referred to. The wrappers bearing 
one of the printed letters, above referred to, also contain the 
following or similar legends: 

SAVE THIS LETTER ‘WwW 

This is the 10th letter in YOU ARE THH WINNER. 

Save all the other letters. 

Boys and Girls—Save wrappers with letters. 

When you have the proper letters to spell out 
Y-O-U-A-R-H-T-H-E-W-I-N-N-E-R. 

mail the wrappers by registered mail to 

NOVELTY GUM CO., 1734 W. Hubbard St., Chicago, Il. 

You will receive free a complete BASHBALL UNIFORM 

or GYMNASIUM OUTFIT to your measurements. 
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When purchasers have procured the necessary wrappers bearing let- 
ters spelling “You Are the Winner,” they are entitled to forward 
them to the respondents and receive free of charge and as a prize 
a baseball uniform or a gymnasium outfit. The printed legends on 
the inside of the said wrappers are effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made 
and the particular wrapper removed. The felt pennants, the base- 
ball uniform, and the gymnasium outfit are thus distributed to pur- 
chasers of chewing gum from said assortment wholly by lot or 
chance. 

The respondents manufacture, sell and distribute various assort- 
ments of chewing gum involving a lot or chance feature, but such 
assortments are similar to those described in (a) and (6) above, 
and vary only in detail. 

Par. 8. The wholesale dealers and jobbers to whom respondents 
sell their assortments resell said assortments to retail dealers, and 
said retail dealers expose said assortments for sale and sell said 
chewing gum to the purchasing public in accordance with the afore- 
said sales plans. Respondents thus supply to and place in the hands 
of others the means of conducting lotteries in the sale of their 
products in accordance with the sales plans hereinabove set forth, 
and said sales plans have the capacity and tendency of inducing 
purchasers thereof to purchase respondents’ said products in prefer- 
ence to the chewing gum or other confections offered for sale and 
sold by their competitors. 

Par. 4. The sale of said chewing gum to the purchasing public by 
either one of the methods above described involves a game of chance 
or the sale of a chance to procure other articles of merchandise. The 
use by respondents of said methods in the sale of chewing gum, and 
the sale of chewing gum by and through the use thereof and by the 
aid of said methods, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy 
and is contrary to an established public policy of the Government of 
the United States. The use by respondents of said methods has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: that the use thereof has the tendency and capacity to exclude 
from the chewing gum trade, competitors who do not adopt and use 
the same methods or equivalent or similar methods involving the 
same or equivalent or similar elements of chance or lottery schemes. 
Many persons, firms, and corporations who make and sell chewing 
gum or other confections in competition with respondents, as above 
alleged, are unwilling to oifer for sale or sell chewing gum or other 
confections so packed and assembled as above alleged, or otherwise 
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arranged and packed for sale to the purchasing public so as to in- 
volve a game of chance, and such competitors refrain therefrom. 
Par. 5. Many dealers in and ultimate purchasers of chewing gum 
or other confections are attracted by respondents’ said methods and 
manner of packing said chewing gum and by the elements of chance 
involved in the sale thereof in the manner above described, and are 
thereby induced to purchase said chewing gum so packed and sold 
by respondents in preference to chewing gum or other confections 
offered for sale and sold by said competitors of respondents who do 
not. use the same or equivalent methods. The use of said methods by 
respondents has the tendency and capacity, because of said games of 
chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or equivalent methods; to ex- 
clude from said chewing gum trade all competitors who are unwill- 
ing to and who do not use the same or equivalent methods because 
the same are unlawful; to lessen competition in said chewing gum 
trade, and to tend to create a monopoly of said chewing gum trade in 
respondents and in such other distributors of chewing gum or other 
confections as use the same or equivalent methods; and to deprive 
the purchasing public of the benefit of free competition in said 
chewing gum trade. The use of said methods by respondents has the 
tendency and capacity to eliminate from said chewing gum trade all 
actual competitors, and to exclude therefrom all potential competi- 
tors who do not adopt and use said methods or equivalent methods. 
Par. 6. The aforementioned methods, acts, and practices of re- 
spondents are all to the prejudice of the public and of respondents’ 
competitors, as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Rerort, Frnprnes 4s to THE Facrs, AND Orprr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on July 27, 1937, issued and served its 
complaint in this proceeding upon the above-named respondents, 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer the 
Commission, by order entered herein, granted respondents’ motion 
for permission to withdraw said answer and to substitute therefor 
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an answer admitting all the material allegations of the complaint to 
be true and waiving the taking of further evidence and all inter- 
vening procedure, which substitute answer was duly filed in the office 
of the Commission. Thereafter, this proceeding regularly came on 
for hearing before the Commission on the said complaint, and the 
substitute answer, briefs and oral arguments of counsel having been 
waived, and the Commission having duly considered the matter, and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent Dietz Gum Company of Chicago is a 
corporation organized and doing business under the laws of the State 
of Tlinois, with its principal office and place of business located at 
1734 West Hubbard Street, Chicago, Ill. In addition to doing busi- 
ness under its own name as Dietz Gum Company of Chicago, the 
said respondent uses the trade names and styles of Novelty Gum 
Company, Specialty Gum Company, and Yankee Doodle Gum Com- 
pany. Respondent Sol S. Leaf is president, treasurer, a director and 
a stockholder of respondent Dietz Gum Company of Chicago, and 
has his office and place of business at 1734 West Hubbard Street, 
Chicago, Ill. Respondent Harry Leaf is secretary, a director and a 
stockholder of respondent Dietz Gum Company of Chicago, and has 
his office and place of business at 1734 West Hubbard Street, Chi- 
cago, Ill. Said respondents, Sol S. Leaf, and Harry Leaf, as officers, 
directors, and stockholders of the Dietz Gum Company of Chicago, 
have a controlling voice in the methods employed by, and direct the 
policies of, the said respondent corporation. 

The respondents, as above described, are now and for some time 
last past have been engaged in the sale and distribution of chewing 
gum to wholesale dealers and jobbers located at points in the various 
States of the United States. Respondents cause and have caused 
their said products when sold to be transported from their principal 
place of business in the city of Chicago, State of Tlinois, to pur- 
chasers thereof in Illinois and in other States of the United States 
at their respective points of location. There is now and has been 
for some time last past a course of trade and commerce by said 
respondents in such chewing gum between and among the States of 
the United States. In the course and conduct of said business, re- 
spondents are in competition, with other corporations and individuals 
and with partnerships engaged in the sale and distribution of chew- 
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ing gum or other confections in commerce between and among the 
various States of the United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, the respondents sell and have sold to whole- 
sale dealers and jobbers assortments of chewing gum so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. i 

(a) One of said assortments is composed of 100 sticks of chewing 
gum of uniform size and shape, together with a number of small felt 
pennants, a lesser number of slightly larger felt pennants, and one 
still larger felt pennant, which said felt pennants are to be given as 
prizes to purchasers of individual sticks of chewing gum in the 
following manner: The said sticks of chewmg gum in said assort- 
ment are wrapped in individual wrappers, and all of the said wrap- 
pers appear identical until removed from said chewing gum. 
The majority of the said wrappers have no printing on the inside 
thereof, but a small number bear the printed legend “One Base Hit”; 
a still smaller number bear the printed legend “Two Base Hit”; a 
still smaller number bear the printed legend “Three Base Hit”; and 
a few of the wrappers bear the printed legend “Home Run.” The 
printed legends on the inside of the wrappers cannot be seen or 
ascertained until a selection has been made and the wrapper re- 
moved. The individual sticks of chewing gum retail at the price of 
1¢ each, and purchasers procuring a stick of chewing gum contained 
within a wrapper bearing the legend “One Base Hit” receive one 
small pennant, contained in said assortment and heretofore referred 
to, free of charge and as a prize. Purchasers obtaining a stick of 
chewing gum contained within a wrapper bearing the legend “Two 
Base Hit” receive two of the said small pennants free of charge and 
as a prize. Purchasers procuring a stick of chewing gum contained 
within a wrapper bearing the legend “Three Base Hit” receive three 
small pennants free of charge and as a prize. Purchasers procuring 
a stick of chewing gum contained within a wrapper bearing the 
legend “Home Run” receive one of the larger pennants contained in 
said assortment and heretofore referred to, free of charge and as a 
prize. The purchaser of the last piece of chewing gum in the said 
assortment receives the still larger pennant contained in said assort- 
ment. The said felt pennants contained in said assortment are thus 
distributed to purchasers of chewing gum from said assortment 
wholly by lot or chance. 

(>) Another assortment sold and distributed by respondents is 
composed of 100 sticks of chewing gum of uniform size and shape, 
together with a number of small felt pennants, which said felt pen- 
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nants and certain other specified articles of merchandise are to be 
given as prizes to purchasers of individual sticks of chewing gum in 
the following manner: The said sticks of chewing gum in said as- 
sortment are wrapped in individual wrappers, and the said wrappers 
appear identical until a selection has been made and the wrappers 
removed. A small number of the said wrappers bear on the inside 
thereof the printed words “Double Play.” Other wrappers bear 
on the inside thereof a printed letter from the following sentence: 
“You are the Winner.” The individual sticks of chewing gum retail 
at, the price of 1¢ each, and the purchaser who procures a stick of 
chewing gum contained within a wrapper bearing the printed legend 
“Double Play” is entitled to receive and is to be given free of charge 
one of the said small felt pennants contained in said assortment and 
heretofore referred to. The wrappers bearing one of the printed 
letters, above referred to, also contain the following or similar 
legends: 

SAVE THIS LETTER WwW 

This isthe 10th letter in YOU ARE THE WINNER. 

Save all the other letters. 

Boys and Girls—Save wrappers with letters. 

When you have the proper letters to spell out 

Y-O-U-A-R-H-T-H-E-W-L-N-N-E-R 

mail the wrappers by registered mail to 

NOVELTY GUM CO., 1734 W. Hubbard St., Chicago, Til. 

You will receive free a complete BASHBALL UNIFORM 

or GYMNASIUM -OUTFIT to your measurements. 


When purchasers have procured the necessary wrappers bearing let- 
ters spelling “ You Are the Winner,” they are entitled to forward 
them to the respondents and receive free of charge and as a prize 
a baseball uniform or a gymnasium outfit. The printed legends on 
the inside of the said wrappers are effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made 
and the particular wrapper removed. The felt pennants, the base- 
ball uniform, and the gymnasium outfit are thus distributed to pur- 
chasers of chewing gum from said assortment wholly by lot or 
chance. 

The respondents manufacture, sell and distribute various assort- 
ments of chewing gum involving a lot or chance feature, but such 
assortinents are similar to those described in (a) and (0b) above, and 
vary only in detail. 

Par. 38. The wholesale dealers and jobbers to whom respondents 
sell their assortments resell said assortments to retail dealers, and 
said retail dealers expose said assortments for sale and sell said 
chewing gum to the purchasing public in accordance with the afore- 
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said sales plans. Respondents thus supply to and place in the hands 
of others the means of conducting lotteries in the sale of their prod- 
ucts in accordance with the sales plans hereimabove set forth, and 
said sales plans have the capacity and tendency of inducing purchas- 
ers thereof to purchase respondents’ said products in preference 
to the chewing gum or other confections offered for sale and sold 
by their competitors. 

Par. 4. The sale of said chewing gum to the purchasing public by 
either one of the methods above described involves a game of chance 
or the sale of a chance to procure other articles of merchandise. The 
use by respondents of said methods in the sale of chewing gum, and 
the sale of chewing gum by and through the use thereof and by the 
aid of said methods, is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy 
and is contrary to an established public policy of the Government of 
the United States. The use by respondents of said methods has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to ex- 
clude from the chewing gum trade, competitors who do not adopt 
and use the same methods or equivalent or similar methods involving 
the same or equivalent or similar elements of chance or lottery 
schemes. Many persons, firms, and corporations who make and sell 
chewing gum or other confections in competition with respondents, 
as above found, are unwilling to offer for sale or sell chewing gum or 
other confections so packed and assembled, or otherwise arranged and 
packed for sale to the purchasing public, as to involve a game of 
chance, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of chewing gum 
or other confections are attracted by respondents’ said methods and 
manner of packing said chewing gum and by the elements of chance 
involved in the sale thereof in the manner above described, and are 
thereby induced to purchase said chewing gum so packed and sold by 
respondents in preference to chewing gum or other confections 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said methods by 
respondents has the tendency and capacity, because of said games of 
chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or equivalent methods; to 
exclude from said chewing gum trade all competitors who are unwill- 
ing to and who do not use the same or equivalent methods because 
the same are unlawful; to lessen competition in said chewing gum 
trade, and to tend to create a monopoly of said chewing gum trade in 


respondents and in such other distributors of chewing gum or other 
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confections as use the same or equivalent methods; and to deprive 
the purchasing public of the benefit of free competition in said chew- 
ing gum trade. The use of said methods by respondents has the 
tendency and capacity to eliminate from said chewing gum trade all 
actual competitors, and to exclude therefrom all potential competitors 
who do not adopt and use said methods or equivalent methods. 


CONCLUSION 


The aforesaid acts and practices of the respondents are to the 
prejudice of the public and of respondents’ competitors and consti- 
tute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the substitute 
answer filed herein by respondents admitting all material allega- 
tions of the complaint to be true, and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that 
respondents have violated the provisions of an Act of Congress 
approved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Dietz Gum Company of Chi- 
cago, a corporation, its officers, representatives, agents, and employ- 
ees, and the respondents, Sol S. Leaf, individually and as president 
and treasurer of the Dietz Gum Company of Chicago, and Harry 
Leaf, individually and as secretary of the Dietz Gum Company of 
Chicago, in connection with the offering for sale, sale and distribution 
of chewing gum and other merchandise in interstate commerce do 
forthwith cease and desist from: 

1. Selling and distributing to jobbers and wholesale dealers or 
others chewing gum or other merchandise so packed and assembled 
that sales of such chewing gum or other merchandise to the general 
public are to be made or may be made by means of a lottery, gaming 
device, or gift enterprise; . 

2. Supplying to or placing in the hands of wholesale dealers or 
jobbers or others assortments of chewing gum or other merchandise 
which are used or may be used without alteration or rearrangement 
of the contents thereof to conduct a lottery, gaming device, or gift 


DIETZ GUM CO. OF CHICAGO, ETC., ET AL. 283: 
272 Order 


enterprise in the sale or distribution of the chewing gum or other 
merchandise contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
chewing gum for sale to the public at retail pieces of chewing gum, 
together with felt pennants, which said felt pennants are to be given 
as prizes to purchasers of individual pieces of chewing gum procur- 
ing a piece of chewing gum contained within a wrapper bearing 
particular or specified legends; 

4. Packing or assembling in the same package or assortment of 
chewing gum for sale to the public at retail, pieces of chewing gum 
contained within wrappers bearing various legends or letters, which 
wrappers bearing particular legends entitle the purchaser to specified 
articles of merchandise as a prize and which wrappers bearing let- 
ters, when obtained in particular combinations, entitle the holder 
thereof to certain specified articles of merchandise as a prize. 

It is further ordered, 'That the respondents, Dietz Gum Company 
of Chicago, a corporation, in its own name and right and trading as 
Novelty Gum Company, Specialty Gum Company, and Yankee 
Doodle Gum Company; and Sol 8. Leaf, individually and as presi- 
dent and treasurer of the Dietz Gum Company of Chicago; and 
Harry Leaf, individually and as secretary of the Dietz Gum Com- 
pany of Chicago, shall, within 30 days after service upon them of 
this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which they have complied with the 
order to cease and desist hereinabove set forth. 
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LOUIS H. TABACH, TRADING AS LONGWEAR HOSIERY 
COMPANY, CERTIFIED HOSIERY COMPANY, AND 
CANARY HOSIERY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 8229. Complaint, Sept. 18, 1937—Decision, Jan. 12, 1938 


Where an individual engaged in sale of hosiery among the various States 
through house-to-house canvassers, in substantial competition with those 
engaged in manufacture, sale, and distribution, or in sale and distribution, 
of hosiery in commerce among the various States and in the District of 
Columbia, and including among his said competitors manufacturers, sellers, 
and distributors of hosiery who do not in any manner misrepresent their 
products and do not use methods and practices as below described in con- 
nection with offer, sale and distribution thereof— 

(a) Falsely represented that he manufactured the hosiery sold and distributed 
by him, and that such hosiery corresponded as to grade, texture, color, 
and quality to samples displayed by his said agents and representatives for 
customers’ selection, facts being he was not a hosiery manufacturer and 
hosiery shipped was of a quality or grade inferior to sample selected and 
to that represented by his said agents and representatives, and in many 
instances not of size aud color selected by purchaser ; 

{bd) Represented that his stock in trade was turned over every ten days, and 
was always new and fresh, and that some of his said hosiery was made by 
a certain specified well-known manufacturer of ladies’ hosiery, facts being 
none of the products sold by him was made by manufacturer referred to, 
nor was his stock in trade turned over as above represented ; 

(c) Represented that his so-called “Longwear” hosiery was woven with special 
lockstitch which prevented it from snagging, running or developing holes, 
and that it was guaranteed as hole-proof and run-proof for a period of 
from three to six months, facts being said hosiery was not thus woven and 
would not, with normal wear, last for period of time specified, and he did 
not replace worn with new hosiery as promised ; 

(d) Represented that purchasers ordering not fewer than six pairs of hosiery 
would be given, without further charge, extra pair, and misrepresented 
postage which customer would actually be called upon and required to pay 
when goods were shipped, facts being he failed and refused to include 
so-called “‘free” pair in such order when shipment was made, and there- 
after to deliver such pair as promised, and postage charge required was 
greater than that represented at time of sale; and 

(e) Exacted additional payments of ten percent or more to cover postage and 
insurance fee on extra shipment in case of exchange of goods to correct 
mistakes in color or size, and unduly and unreasonably delayed correction 
of mistakes in filling orders; and 

(f) Failed and neglected, in a number of instances, to make adjustments as 
promised, refusing adjustments unless and until purchaser sent in original 
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receipt given by salesman, and thereby, in some instances, defeating cus- 
tomer’s efforts to secure adjustment, and, in number of instances, keeping 
receipts sent in without making adjustments, and retaining hosiery sent in 
for exchange or adjustment of mistakes without refunding purchaser’s 
money ; 

With effect of deceiving and misleading purchasers and prospective purchasers 
into buying his said hosiery in the false and erroneous belief that he was a 
manufacturer and that hosiery sold and distributed would correspond in 
grade, etc., to salesman’s samples, and that goods might be exchanged to 
eorrect mistakes without additional payment, and that such corrections 
would not be unreasonably and unduly delayed, deposits would be refunded 
in the absence of exchange or other satisfactory adjustment, and that 
hosiery in question was specially woven and guaranteed as above set forth, 
or was made by, as case might be, well-known manufacturer, and that his 
stock in trade was turned over, etc., aS above represented, and that other 
undertakings and representations above set forth were true, and of mis- 
leading purchasers and prospective purchasers in the aforesaid respects 
and into purchase of his said hosiery by reason of such beliefs, in prefer- 
ence to that of competitors who do not resort to similar acts, practices, 
and misrepresentations in connection with the sale and distribution of their 
respective products, and with result thereby of unfairly diverting trade 
to him from such competitors; to the substantial injury of competition 
in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr, Joseph C. Fehr for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Louis H. 
Tabach, an individual doing business under the trade names Long- 
wear Hosiery Company, Certified Hosiery Company and Canary 
Hosiery Company, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint, stating its charges in that 
respect, as follows: 

ParagrapH 1. Respondent, Louis H. Tabach, is an individual, trad- 
ing as Longwear Hosiery Company, Certified Hosiery Company and 
as Canary Hosiery Company, having his principal office and place 
of business located at 1060 Broad Street, in the city of Newark, in 
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the State of New Jersey. Respondent is now, and for more than 
five years last past has been, engaged in the business of selling ladies’ 
hosiery in commerce between the State of New Jersey and the sev- 
eral States of the United States, and in the District of Columbia. 
When said hosiery is sold, respondent causes the same to be trans- 
ported from his place of business in the State of New Jersey to pur- 
chasers thereof located in States of the United States other than the 
State of New Jersey and in the District of Columbia. There has 
been for more than five years last past, and still is, a constant current 
of trade and commerce in said ladies’ hosiery thus sold and dis- 
tributed by respondent, between and among the various States of the 
United States, and in the District of Columbia. Respondent is now, 
and for more than five years last past has been, in substantial com- 
petition with other individuals and with partnerships, firms, and 
corporations engaged in the manufacture of hosiery and in the sale 
and distribution thereof in commerce between the States of the 
United States and in the District of Columbia and with other indi- 
viduals and with partnerships, firms, and corporations engaged in the 
sale and distribution of hosiery in said commerce. 

Par. 2. In the course and conduct of his business, as aforesaid, the 
respondent, by and through his sales agents and representatives, sells 
and has sold ladies’ hosiery directly to the persons by whom such 
hosiery is to be worn. Respondent sells said ladies’ hosiery on orders 
taken by said sales agents and representatives through house-to-house 
canvass. Orders so solicited and received are forwarded to the 
respondent at his principal place of business in the city of Newark, 
in the State of New Jersey. Said sales agents and representatives of 
respondent represent that said orders, when received by respondent, 
are filled according to the statements and representations made by 
them, and with hosiery of a grade, quality, and texture as shown by 
samples displayed by said sales agents and representatives, and of 
a color and size selected by the customer. 

Par. 3. Respondent, in the course and conduct of his business, in 
said commerce, as aforesaid, represents by and through his sales agents 
and representatives 

(a) That he is a manufacturer; 

(0) That the “Longwear” hosiery sold by him is woven with a 
special lockstitch which prevents them from snagging, running, or de- 
veloping holes; that such hosiery is guaranteed to be hole-proof and 
run-proof for a period of from three to six months; 

(c) That each pair of hosiery developing runs or holes within the 
period guaranteed will be replaced with a new pair without charge; 
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(d) That purchasers ordering not fewer than six pairs of hosiery 
will be given without further charge an extra pair; 

(e) That the postage charge will be less than the customer is ac- 
tually called upon and required to pay when goods are shipped 
C. O. D.; 

(7) That some of the hosiery sold by respondent is manufactured 
by “Vanity Fair”, a well-known manufacturer of ladies’ hosiery; and 

(g) That respondent’s stock in trade is turned over every ten days 
and that said stock is always new and fresh. 

Par. 4. Respondent, in the course and conduct of his business in 
said commerce, as aforesaid, through his sales agents and represen- 
tatives makes use and has made use of the following methods and 
practices: 

(a) Exacting an additional payment of ten per cent (10%) or 
more to cover postage and insurance fee on the extra shipment in 
case of exchange of goods for the purpose of correcting mistakes in 
color and/or size; 

(6) Unduly and unreasonably delaying the correction of mistakes 
in filling orders, and in a number of instances failing and neglecting 
to make adjustments as promised ; 

(c) Retaining hosiery sent in for exchange or adjustment of mis- 
takes and failing and neglecting to refund the money paid by the 
purchaser ; 

(d) By refusing to make adjustments unless and until the pur- 
chaser sends in the original receipt given by the salesman, thereby, 
in some instances, defeating the efforts of the customer to secure an 
adjustment; and 

(¢) In a number of instances, keeping the receipts sent in and 
failing and neglecting to make any adjustment. 

Par. 5. The representations of respondent set forth in paragraphs 
2 and 3 hereof, and others similar thereto, have the capacity and 
tendency to deceive and mislead and do deceive and mislead, pur- 
chasers and prospective purchasers of respondent’s said hosiery into 
the false and erroneous beliefs: 

(a) That respondent is a manufacturer; 

(6) That the ladies’ hosiery sold and distributed by respondent is 
made of a fabric whose grade, texture, color and quality correspond 
to the samples displayed by respondent’s sales agents and represen- 
tatives, and as selected by said customers; . 

(c) That goods purchased from respondent may be exchanged 
for the purpose of correcting mistakes in color and/or size, without 
an additional payment of ten per cent or more to cover postage and 
insurance fee on the extra shipment; 
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(d) That correction of mistakes in filling orders will not be unduly 
and unreasonably delayed; 

(e) That deposits made on hosiery purchases by purchasers will be 
refunded unless exchange or other satisfactory adjustment is made ; 

(f) That respondent’s hosiery is woven with a special lockstitch 
preventing it from snagging, running, or developing holes; 

(g) That respondent’s hosiery is guaranteed to be hole-proof and 
run-proof for a period of from three to six months; 

(h) That a purchaser of respondent’s hosiery will get a new pair 
in exchange, without additional charge, if and when it develops runs 
or holes within the period guaranteed ; 

(<) That purchasers ordering not fewer than six pairs of hosiery 
will be given an extra pair without further charge; 

(j) That the cost of C. O. D. shipments of goods is as represented 
by respondent and his sales agents and representatives; 

(%) That certain hosiery sold and distributed by respondent is 
manufactured by “Vanity Fair,’ a well-known manufacturer of 
ladies’ hosiery; and 

(Z) That respondent’s stock in trade is turned over every ten days 
and that the same is always new and fresh. 

Par. 6. In truth and in fact, respondent, trading under the various 
trade names hereinbefore set forth, is not now and has never been a 
manufacturer of ladies’ hosiery. Respondent ships hosiery of a 
quality or grade inferior to the sample selected and of a quality and 
grade inferior to that represented by his sales agents and represen- 
tatives and, in many instances not of the size and color selected by 
the purchaser. The hosiery sold by respondent is not woven with a 
special lockstitch which prevents said hosiery from snagging, run- 
ning, or developing holes. Said hosiery will not and does not, under 
normal wear, last for the period of time specified and the respond- 
ent will not and does not replace worn hosiery with new hosiery at 
the expiration of such period of time, as promised. Respondent fails 
and refuses to include the so-called free pair in the order when ship- 
ment is made, and he thereafter fails and refuses to deliver said free 
pair, as promised. The postage charge the customer is actually 
called upon and required to pay when the goods are delivered 
C. O. D. is greater than represented at the time of the sale. None 
of the hosiery sold by respondent is made by “Vanity Fair,” nor is 
respondent’s stock in trade turned over every ten days. 

Par. 7. There are among the competitors of the respondent in said 
commerce, manufacturers, sellers, and distributors of hosiery who do 
not in any manner misrepresent their products and who do not use 
the methods and practices used by the respondent as hereinbefore 
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alleged in connection with the offering for sale, sale and distribu- 
tion of their products. 

Par. 8. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers into the erroneous beliefs described in para- 
graph 5 hereof, and into the purchase of respondent’s said hosiery 
in and on account of such beliefs. Thereby trade is unfairly di- 
verted to respondent from his competitors and as a consequence 
thereof, substantial injury is done by respondent to competition in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 9. Said acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on September 18, 1937, issued, and later 
served its complaint in this proceeding upon the respondent, Louis 
H. Tabach, trading as Longwear Hosiery Company, Certified 
Hosiery Company, and Canary Hosiery Company, charging him 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondent’s answer, the Commission, by 
order entered herein, granted respondent’s motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of the complaint to be true, and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer was duly filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and the sub- 
stitute answer, briefs having been waived (oral argument not being 
requested), and the Commission having duly considered the matter 
and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


290 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26:F: Tae 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Louis H. Tabach, is an individual trad- 
ing as Longwear Hosiery Company. From time to time he has also 
done business as Certified Hosiery Company, and as Canary Hosiery 
Company. His principal office and place of business is located at 
1060 Broad Street, Newark, N. J. 

For more than five years respondent has been, and is now, engaged 
in the business of selling hosiery in commerce between the State of 
New Jersey and the various other States of the United States, and 
in the District of Columbia. When he sells his hosiery, he causes 
it to be transported from his place of business in Newark, N. J., to 
purchasers located in various other States of the United States and 
in the District of Columbia. 

There has been, and still is, a course of trade and commerce in 
said hosiery by respondent between and among the various States of 
the United States and in the District of Columbia. Respondent has 
been for more than five years and is now in substantial competition 
with other individuals, and with partnerships, firms, and corpora- 
tions engaged in the manufacture, sale and distribution, or in the 
sale and distribution of hosiery, in commerce between and among the - 
various States of the United States and in the District. of Columbia. 

Par. 2. In the course and conduct of his business, as aforesaid, 
the respondent’ employs sales agents and representatives who sell, 
and have sold, respondent’s hosiery directly to the persons by whom 
such hosiery is to be worn. By and through these said sales agents 
and representatives, respondent sells hosiery on orders taken through 
house-to-house canvass. Orders so solicited and received are for- 
warded to the respondent at his principal place of business in 
Newark, N. J. By and through his said sales agents, respondent 
represents to purchasers and prospective purchasers that he is sell- 
ing, and will ship and deliver to them, hosiery of the specified grade, 
quality, and texture by them ordered from samples displayed by his 
agents. 

Par. 3. In soliciting the sale of and selling his hosiery, respond- 
ent, by and through his sales agents and representatives, makes, 
among others, the following representations: 

(a) That he is a manufacturer; 

(6) That the “Longwear” hosiery sold by him is woven with a 
special lockstitch which prevents it from snagging, running, or 
developing holes; that such hosiery is guaranteed to be hole-proof 
and run-proof for a period of from three to six months; 
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(c) That each pair of hosiery developing runs or holes within the 
period guaranteed will be replaced with a new pair without charge; 

(d) That purchasers ordering not fewer than six pairs of hosiery 
will be given without further charge an extra pair; 

(e) That the postage charge will be less than the customer is 
actually called upon and required to pay when goods are shipped 
C. O. D.; 

(7) That some of the hosiery sold by respondent is manufactured 
by “Vanity Fair,” a well-known manufacturer of ladies’ hosiery; and 

(g) That respondent’s stock in trade is turned over every ten 
days, and that said stock is always new and fresh. 

Par. 4. Asa matter of fact, respondent is not now, and has never 
been, a manufacturer of hosiery. In the usual course of his business 
aforesaid, he ships hosiery of a quality or grade inferior to the 
sample selected, and of a quality and grade inferior to that repre- 
sented by his sales agents and representatives, and, in many in- 
stances, not of the size and color selected by the purchaser. This 
hosiery is not woven with a special lockstitch which prevents said 
hosiery from snagging, running, or developing holes, and will not, with 
normal wear, last for the period of time specified. Respondent does 
not replace worn hosiery with new hosiery, as promised. Respondent 
fails and refuses to include the so-called free pair in the order when 
shipment is made, and thereafter fails and refuses to deliver said free 
pair, as promised. The postage charge the customer is actually 
called upon and required to pay when the goods are delivered C. O. D. 
is greater than represented at the time of the sale. None of the 
hosiery sold by respondent is made by “Vanity Fair,” nor is re- 
spondent’s stock in trade turned over every ten days. 

Further, this respondent makes a practice of— 

(a) Exacting an additional payment of ten per cent (10%) or 
more to cover postage and insurance fee on the extra shipment in 
case of exchange of goods for the purpose of correcting mistakes in 
color and/or size; 

(6) Unduly and unreasonably delaying the correction of mistakes 
in filling orders, and, in a number of instances, failing and neglecting 
to make adjustments as promised ; 

(c) Retaining hosiery sent in for exchange or adjustment of mis- 
takes and failing and neglecting to refund the money paid by the 
purchaser ; 

(2) Refusing to make adjustments unless and until the purchaser 
sends in the original receipt given by the salesman, and, thereby, in 
some instances, defeating the efforts of the customer to secure an 
adjustment; and 
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(ce) In a number of instances, keeping the receipts sent in and 
failing and neglecting to.make any adjustment. 

Par. 5. The representations of respondent set forth in paragraphs 
2 and 3 hereof, and his methods and practices as set out in para- 
graph 4 hereof, and other representations and methods and prac- 
tices similar thereto, have the capacity and tendency to deceive and 
mislead, and do deceive and mislead, purchasers and prospective 
purchasers into purchasing respondent’s said hosiery under the fol- 
lowing false and erroneous beliefs: 

(a) That respondent is a manufacturer ; 

(6) That the hosiery sold and distributed by respondent is made 
of a fabric whose grade, texture, color, and quality correspond to the 
samples displayed by respondent’s sales agents and representatives, 
and as selected by said customers; 

(c) That goods purchased from respondent may be exchanged for 
the purpose of correcting mistakes in color and/or size, without an 
additional payment of ten per cent or more to cover postage and in- 
surance fee on the extra shipment; 

(d) That correction of mistakes in filling orders will not be unduly 
and unreasonably delayed ; 

(e) That deposits made on hosiery purchases by purchasers will 
be refunded unless exchange or other satisfactory adjustment is made; 

(7) That respondent’s hosiery is woven with a special lockstitch 
preventing it from snagging, running, or developing holes. 

(g) That respondent’s hosiery is guaranteed to be hole-proof and 
run-proof for a period of from three to six months; 

(h) That a purchaser of respondent’s hosiery will get a new pair 
in exchange, without additional charge, if and when it develops runs 
or holes within the period guaranteed ; 

(7) That purchasers ordering not fewer than six pairs of hosiery 
will be given an extra pair without further charge; 

(7) That the cost of C. O. D. shipments of goods is as represented 
by respondent and his sales agents and representatives ; 

() 'That certain hosiery sold and distributed by respondent is 
manufactured by “Vanity Fair,’ a well-known manufacturer of 
ladies’ hosiery; and 

(7) That respondent’s stock in trade is turned over every ten days, 
and that the same is always new and fresh. 

Par. 6. There are among the competitors of the respondent in 
interstate commerce, manufacturers, sellers, and distributors of 
hosiery who do not in any manner misrepresent their products, and 
who do not use the methods and practices used by the respondent, as 
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hereinbefore described, in connection with the offering for sale, sale, 
and distribution of their products. 

Par. 7. The aforesaid acts and practices of the respondent have 
a tendency and capacity to, and do, mislead purchasers and prospec- 
tive purchasers into the erroneous beliefs that the various represen- 
tations described in paragraphs 3 and 4 hereof are true, and into the 
purchase of respondent’s said hosiery in and on account of such be- 
hefs in preference to purchasing hosiery from respondent’s competi- 
tors who do not resort to similar acts, practices and misrepresenta- 
tions in connection with the sale and distribution of their respective 
products. As a result thereof, trade is unfairly diverted to the 
respondent from such competitors and substantial injury is done to 
competition In commerce among and between the various States of 
the United States. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Louis, H. 
Tabach, trading as Longwear Hosiery Company, Certified Hosiery 
Company, and Canary Hosiery Company, are to the prejudice of the 
public and of respondent’s competitors, and constitute unfair methods 
ot competition in commerce, within the intent and meaning of Sec- 
tion 5 of an Act of Congress, approved September 26, 1914, entitled, 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein, on the 7th day of January 1938, by respondent, admitting 
all the material allegations of the complaint to be true, waiving hear- 
ing on the charges set forth in the said complaint, and stating that 
without further evidence or other intervening procedure the Com- 
mission might issue and serve upon him findings as to the facts 
and conclusion drawn therefrom and an order to cease and desist 
from the violations of law charged in the complaint, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled, “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is hereby ordered, That the respondent, Louis H. Tabach, an 
individual, doing business as Longwear Hosiery Company, Certified 
Hosiery Company, and Canary Hosiery Company, or under any 
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other name, his agents, representatives, and employees in connection 
with the sale, or offering, for sale of hosiery in interstate commerce 
and in the District of Columbia, do forthwith cease and desist from, 
directly or indirectly: 

1. Representing that respondent manufactures the hosiery dis- 
tributed and sold by him until he actually-owns and operates, or 
directly and absolutely controls, the factory or plant wherein such 
hosiery is made. 

2. Representing that the hosiery sold and distributed by respondent 
corresponds as to grade, texture, color, and quality, to the samples 
displayed by respondent’s sales agents and representatives for selec- 
tion by customers, unless and until such customers actually receive 
hosiery of the grade, texture, color, and quality, selected by them from 
the samples displayed by respondent’s sales agents and representatives. 

3. Representing that hosiery purchased from the respondent may 
be exchanged without an additional payment to cover postage and 
insurance fee on the extra shipment when such exchanges are not 
made without such additional payments. 

4, Representing that correction of mistakes in filling orders will 
not be unduly and unreasonably delayed, unless and until orders are 
filled without undue and unreasonable delay. 

5. Representing that deposits made on hosiery purchases by pur- 
chasers will be refunded unless exchange or other satisfactory adjust- 
ment is made, unless and until deposits are in fact refunded or 
exchange or other satisfactory adjustment is made. 

6. Representing that respondent’s hosiery will not snag, run or 
develop holes by reason of a special lockstitch in weaving said hosiery 
or for any other reason. 

7. Representing that said hosiery is guaranteed or that a purchaser 
of respondent’s hosiery will get a new pair in exchange, without 
additional charge, if and when it develops runs or holes within the 
period guaranteed, unless and until purchasers whose hosiery de- 
velops runs or holes within the period guaranteed will in fact receive 
a new pair of hose in exchange without additional charge. 

8. Representing that purchasers ordering not fewer than six pairs 
of hosiery will be given an extra pair without further charge, unless 
and until purchasers ordering six or more pairs of hosiery are in 
fact given an extra pair without additional charge. 

9. Misrepresenting the cost of C. O. D. shipments of goods by 


informing prospective purchasers that such cost is less than it actu- 
ally is. 
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10. Representing that certain hosiery sold and distributed by re- 
spondent is manufactured by “Vanity Fair,” well-known manufac- 
turer of ladies’ hosiery. 

11. Representing that respondent’s stock in trade is turned over 
every ten days, and that the same is always new and fresh, when 
that is untrue. 

And it is hereby further ordered, That the said respondent shall, 
within 60 days from the date of the service upon him of this order, 
file with this Commission a report in writing setting forth the man- 
ner and form in which he shall have complied with this order. 
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AGRICULTURAL LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSHC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3263. Complaint, Nov. 10, 1937—Decision, Jan. 12, 1938 


Where a corporation engaged in the development of nitrogen fixing bacteria, 
costs of growing, selling and delivering which are generally not substanially 
affected by quantity purchases, and in the sale and distribution thereof, in 
competition with others engaged as members of the commercial legume 
inoculant industry, to customers, of whom some were competitively engaged 
in commerce in resale and distribution of its said product with other cus- 
tomers, and who included (1) wholesale distributors engaged in sale to 
retailers and directly to farmers, and selected or attempted to be selected 
by it on a basis of one for each trade area in which it sold, (2) the two 
largest mail order houses, and (8) some farm bureaus which were in com- 
petition with retailers in sale to farmers— 

Discriminated in price, through granting to some customers competitively 
engaged with other customers in the resale of its inoculant, price differ- 
entials which did not make only due allowance for differences in cost of 
manufacture, sale or delivery resulting from differing methods or quan- 
tities in which commodity in question was to such purchasers sold or deliv- 
ered, and were not in response to changing conditions affecting the market 
for, or the marketability of, the goods concerned, and through sales practice 
involving delivered price basis to some, and f. o. b. price to others, and 
return privileges to some, denied to others; 

With result that the effect of said discriminations in price might be substantially 
to lessen competition and tend to create a monopoly in the line of commerce 
in which it was engaged, and that in which its distributors were engaged, 
and might be to injure, destroy, or prevent competition with it and with 
certain favored distributors and customers thereof : 

Held, That such acts and practices constituted a violation of the provisions of 
Subsee. (a) of Sec. 2 of an act of congress approved Oct. 15, 1914, as 
amended. 


Mr. A. W. DeBirny for the Commission. + 
Mr. Preston B. Kavanagh, of Washington, D. C., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
Agricultural Laboratories, Inc., hereinafter called respondent, since 
June 19, 1936, has been and is now violating the provisions of Section 
2 (a) of the Act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914, (Public No. 212, the Clayton Act), 
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as amended by Section 1 of the Act of Congress entitled “An Act to 
amend Section 2 of the act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses’, approved October 15, 1914, as amended (U.S. C., title 15, sec. 
18), and for other purposes,” approved June 19, 1936, (Public No. 
692, the Robinson-Patman Act), hereby issues this its complaint 
against respondent and states its charges with respect thereto as 
follows, to wit: 

Paracrarny 1. Respondent is a corporation organized and existing 
under the laws of the State of Ohio and has its principal office and 
place of business at 3415 Milton Avenue in the city of Columbus, 
Ohio. 

Par. 2. For many years prior hereto and since June 19, 1936, 
respondent has been and is now engaged in the business of develop- 
ing, manufacturing, selling, and distributing certain nitrogen-fixing 
bacteria, which is a commodity commonly known as a commercial 
inoculant and is useful in promoting the growth of leguminous plants 
and crops. In the course and conduct of its said business the 
respondent has been and is now developing and manufacturing said 
bacteria at its place of business in the State of Ohio and has been and 
is now, in direct active competition with other persons, partnerships, 
and corporations similarly engaged, selling, shipping, and distribut- 
ing said bacteria in commerce from its said place of business in the 
State of Ohio to various purchasers of said bacteria located in the 
State of Ohio and the several other States of the United States and in 
the District of Columbia. For many years prior hereto and since 
June 19, 1936, there has been and is now between respondent and pur- 
chasers of said bacteria a course of trade and commerce in said 
bacteria in and between the State of Ohio and the several other 
States of the United States and the District of Columbia. 

Par. 3. Since June 19, 1936, in the course and conduct of its busi- 
ness described in paragraph 2 hereof and while engaged in trade and 
commerce between the State of Ohio and the other States of the 
United States and the District of Columbia as therein described, the 
respondent has been and is now, in the course of such commerce, dis- 
criminating in price between different purchasers of bacteria of like 
grade and quality sold and shipped in commerce, as aforesaid, by 
respondent to said purchasers and by them purchased from respond- 
ent in commerce for use, consumption, or resale within the State of 
Ohio and the several other States of the United States and the Dis- 
trict of Columbia, in that the respondent has been and is now selling 
bacteria to some of said purchasers at prices lower than the prices 
at which respondent has been and is now selling bacteria of like grade 
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and quality to other of said purchasers, and the respondent has been 
and is now allowing to some of said purchasers a larger discount 
from the prices at which bacteria was and is sold to them by respond- 
ent than the discount, if any, which respondent has been and is now 
allowing to other purchasers of bacteria of like grade and quality 
purchased from respondent at the same prices. 

Par. 4. Since June 19, 1936, many purchasers of bacteria and cus- 
tomers of respondent receiving the benefit of the aforesaid discrimi- 
nations in price, hereinafter referred to as favored customers, have 
been and are now in substantial competition in the use, consumption, 
sale, resale, and distribution of said bacteria with many other pur- 
chasers of bacteria and customers of respondent not receiving the 
benefit of said discriminations in price, hereinafter referred to as dis- 
favored customers, and many customers of said favored customers 
have been and are now in like competition with many customers of 
said disfavored customers, and the effect of the aforesaid discrimi- 
nations in price may be substantially to lessen competition in the sale 
or distribution of said bacteria or to injure, destroy, or prevent com- 
petition in the use, consumption, sale, resale, or distribution of said 
bacteria between and among said favored customers and said dis- 
favored customers and between and among the customers of said 
favored customers and the customers of said disfavored customers 
and between and among the respondent and other persons, partner- 
ships, and corporations similarly engaged in the sale and distribu- 
tion of commercial inoculants. 

Par. 5. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (a) of the above-mentioned Act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved Octo- 
ber 15, 1914, (Public No. 212, the Clayton Act), as amended by Sec- 
tion 1 of the Act of Congress entitled “An Act to amend Section 2 of 
the act entitled ‘An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes’, approved 
October 15, 1914, as amended (U.S. C., title 15, sec. 18), and for other 
purposes,” approved June 19, 1936 (Public No. 692, the Robinson- 
Patman Act). 


Report, Finprnes as To Ton Facts, anp Orprr 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies, and for other purposes,” approved October 15, 1914, as amended 
(U.S. C. title 15, sec. 18), the Federal Trade Commission on Novem- 
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ber 10, 1937, issued and served its complaint in this proceeding upon 
the respondent, Agricultural Laboratories, Inc., a corporation, charg- 
ing it with discriminating in price between different purchasers of 
inoculants in violation of subsection (a) of section 2 of the afore- 
said act. 

After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respond- 
ent’s motion for permission to withdraw said answer and to substi- 
tute therefor an answer admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and the substitute answer, briefs and oral arguments 
of counsel having been waived, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapuH 1. Said corporate respondent, Agricultural Labora- 
tories, Inc., new is, and at all times since June 19, 1936, has been a 
corporation organized under the laws of the State of Ohio, with its 
principal office and plant located at 3415 Milton Avenue, Columbus, 
Ohio. At all times herein mentioned said respondent has been 
engaged in the business of developing, selling and distributing cer- 
tain nitrogen fixing bacteria, useful for inoculating the seeds of 
leguminous plants, from its said place of business in the State of 
Ohio to various purchasers of said bacteria located in the State of 
Ohio and the several States of the United States and there has been 
and is now between respondent and purchasers of said bacteria a 
course of trade and commerce in said bacteria in and between the 
State of Ohio and the several States of the United States. 

Par. 2. The respondent is a member of the commercial legume 
inoculant industry of the United States which industry grows, sells 
and distributes commercial inoculants to the value of approximately 
$1,000,000 in gross annual sales. There are approximately fourteen 
members of this industry, all competitively engaged one with the 
other in the sale and distribution in commerce of commercial inocu- 
lants. The bacteria are grown for the inoculation of seeds of 
leguminous plants. The bacteria are encouraged to multiply from 
various strains and are then placed in a carrier, which is either a 
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jelly or a humus medium such as peat or charcoal, for commercial 
distribution. Seeds of leguminous plants are saturated with the bac- 
teria before planting. These bacteria have the function of associat- 
ing with legume plants, with the result that an adequate number of 
bacterial nodules are formed on the roots of the plants to extract 
nitrogen from the air for the purpose of aiding luxuriant growth 
of the plant. Principally these inoculants are placed upon alfalfa 
and sweet clover seeds, soy beans, peas and other legumes. 

Par. 3. Said respondent confines its sales generally to wholesale 
distributors and attempts to select one for each trade area in which 
it sells. Such wholesalers sell to retail dealers as well as directly to 
farmers. Additionally respondent sells its product to the two largest 
mail order houses who sell to consumers throughout the United 
States. The respondent also sells to some farm bureaus which, 
however, generally do not compete with respondent’s wholesale dis- 
tributors. Respondent sells to a few retailers. Some of respond- 
ent’s customers are competitively engaged in commerce in the resale 
and distribution of the inoculant product with other of respondent’s 
customers. The farm bureaus compete with retail dealers in selling 
to the farmers. 

Par. 4. Respondent sells its product to its wholesalers at various 
prices of from 14¢ to 16¢ for the one bushel size. Retail distributors 
pay 30¢ for the one bushel size. Some of the product is sold on a 
delivered basis and some customers, paying the highest price are 
sold F. O. B. Columbus, Ohio, The farm bureaus all purchase at 
a price of 14¢ delivered. The mail order houses purchase at 20¢ 
delivered for the one bushel size with the privilege of returning 
unsold goods. The farm bureaus are not allowed to return unsold 
goods but may return empty cans and obtain a credit of 2¢ a can. 
Wholesalers may return not to exceed 10% of their annual purchases. 
The respondent sells to a farm bureau at 14¢ and also sells at 14¢ to 
a competing wholesaler. Respondent departs from its regular policy 
with this wholesaler and does not allow the return of goods but only 
the 2¢ credit for each empty can returned. However, the farm 
bureau purchases on a 14¢ delivered price basis whereas the com- 
peting wholesaler purchases on a 14¢ non-delivered price basis, that is 
in the latter instance F. O. B. Columbus, Ohio. 

Par. 5. The granting of a lower price to some customers com- 
petitively engaged with other customers in the resale of the inoculant 
is under the circumstances set forth above a discrimination in price 
in commerce between purchasers of respondent’s product, which pur- 
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chases are for use, consumption or resale within the United States. 

Par. 6. The effect of said discriminations in price may be sub- 
stantially to lessen competition and tend to create a monopoly in the 
line of commerce in which the respondent is engaged and in the line 
of commerce in which its distributors are engaged; and the effect of 
said discrimination may be to injure, destroy or prevent competition 
with the respondent and with certain favored distributors and with 
customers of such favored distributors. 

Par. 7. The costs of growing, selling and delivery are generally 
not substantially affected by quantity purchases, largely due to the 
practice of accepting the return of goods unsold, which returned 
goods are then practically valueless. 

Par. 8. The discriminations in price set forth above do not make 
only due allowance for differences in the cost of manufacture, sale, 
or delivery, resulting from the differing methods or quantities in 
which such commodity is to such purchasers sold or delivered. That 
such price differentials were not in response to changing conditions 
affecting the market for or the marketability of the goods concerned. 


CONCLUSION 


The aforesaid acts and practices of respondent, as set out in para- 
graph 5 hereof, are in violation of Section 2 (a) of said Act of 
Congress entitled “An Act to amend Section 2 of the Act entitled 
‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes’, approved October 15, 1914, as 
amended (U. S. C. title 15, section 13), and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the respondent 
admitting all the material allegations of the complaint to be true 
and waiving the taking of evidence and all other intervening pro- 
cedure, and the Commission having made its findings as to the facts 
and its conclusion, which findings and conclusion are hereby made 
a part hereof, that said respondent has violated the provisions of 
an Act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914, as amended. 

It 7s ordered, That the respondent, Agricultural Laboratories, Inc., 
its officers, representatives, agents and employees, in connection with 
the offering for sale, sale and distribution of commercial inoculant 
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in interstate commerce or in the District of Columbia do forthwith 
cease and desist from the unlawful discriminations in price found in 
paragraph 5 of the aforesaid findings as to the facts and conclusion. 

It is further ordered, That the said respondent, Agricultural 
Laboratories, Inc., within 60 days from the date of the service upon 
it of this order, shall file with the Commission a report in writing, 
setting forth in detail the manner and form jn which it is complying 
and has complied with the order to cease and desist hereinabove set 
forth. 
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HANSEN INOCULATOR COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNB 19, 1936 


Docket 3264. Complaint, Nov. 10, 193?7—Decision, Jan. 12, 1938 


Where a corporation engaged in sale and distribution of bacteria inoculation 


(a) 


(0) 


for leguminous plants, as member of the commercial legume inoculant 
industry, and, as such, in competition with others engaged in sale and 
distribution in commerce of commercial inoculants, costs of growing, sell- 
ing, and delivering which are generally not substantially affected by 
quantity purchases, and in selling, as thus engaged, through salesmen, at 
varying price not related to savings in cost of production, sale, or delivery 
or to buyer resale functions, to customers whom it classified as consumers, 
retail dealers, and jobbers, but who included farm bureaus reselling large 
portion of its product to farmers and occasionally to local elevators and 
other dealers, and who, as “jobbers,” generally sold both consumers and 
dealers, and of whom farm bureau competed with retailers in sale to 
farmers, and customer “jobbers” resold to consumers at lower price than 
customer “retailers,”— 

Discriminated in price through sale to its said customers at prices based 
on, and varying in accordance with, aforesaid classifications, and involv- 
ing price differentials which did not make only due allowance for differ- 
ences in cost of manufacture, sale, or delivery resulting from different 
methods or quantities in which commodity in question was to such pur- 
chasers sold or delivered, and were not in response to changing conditions 
affecting the market for, or marketability of, the goods concerned, and 
which constituted discrimination, respectively, as to customers competitively 
engaged in resale of inoculant of like grade and quality to consumers, 
and as to customers competitively engaged in resale of such products to 
dealers; and 

Discriminated in price through sale to certain dealer “jobber” of one of 
its said products under private brand at fifteen cents, while requiring of 
other dealer customers, in competition with aforesaid dealer “jobber,” 
twenty-four cents for same quantity of same product sold under similar 
labels, and thereby exacted price differential and discrimination which did 
not make only due allowance for differences in cost of manufacture, etc., 
as above set forth, and were not in response to changing conditions, etc., 
as hereinbefore described ; 


With result that effect of said discriminations in price might be substantially 


to Jessen competition and tend to create a monopoly in the line of com- 
merce in which it was engaged, and that in which its distributors were 
engaged, and might be to injure, destroy or prevent competition with it 
and with certain favored distributors and customers thereof: 


Held, That such acts and practices constituted a violation of the provisions 


of Subsec. (a) of Sec. 2 of an act of Congress approved Oct. 15, 1914, as 
amended. 
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Mr. A. W. DeBirny for the Commission. 
Williamson & Winkelmann, of Urbana, IIl., for respondent. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
Hansen Inoculator Company, Inc., hereinafter called respondent, 
since June 19, 1936, has been and is now violating the provisions of 
Section 2 (a) of the Act of Congress entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for 
other purposes,” approved October 15, 1914 (Public No. 212, the 
Clayton Act), as amended by Section 1 of the Act of Congress en- 
titled “An Act to amend Section 2 of the Act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,’ approved October 15, 1914, as amended 
(U.S. C., title 15, sec. 18), and for other purposes,” approved June 
19, 1936, (Public No. 692, the Robinson-Patman Act), hereby issues 
this its complaint against respondent and states its charges with 
respect thereto as follows, to wit: 

Paracrapy 1. Respondent is a corporation organized and existing 
under the laws of the State of Illinois and has its principal office 
and place of business at 808 North Lincoln Avenue in the city of 
Urbana, Ill. 

Par. 2. For many years prior hereto and since June 19, 1936, 
respondent has been and is now engaged in the business of develop- 
ing, manufacturing, selling, and distributing certain nitrogen-fixing 
bacteria, which is a commodity commonly known as a commercial 
inoculant and is useful in promoting the growth of leguminous 
plants and crops. In the course and conduct of its said business the 
respondent has been and is now developing and manufacturing said 
bacteria at its place of business in the State of Illinois and has been 
and is now, in direct active competition with other persons, partner- 
ships, and corporations similarly engaged, selling, shipping, and 
distributing said bacteria in commerce from its said place of business 
in the State of Illinois to various purchasers of said bacteria located 
in the State of Illinois and the several other States of the United 
States and in the District of Columbia. For many years prior hereto 
and since June 19, 1936, there has been and is now between respond- 
ent and purchasers of said bacteria a course of trade and commerce 
in said bacteria in and between the State of Illinois and the several 
other States of the United States and the District of Columbia. 

Par. 3. Since June 19, 1936, in) the course and conduct of its busi- 
ness described in paragraph 2 hereof and while engaged in trade 
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and commerce between the State of Illinois and the other States of 
the United States and the District of Columbia as therein described, 
the respondent has been and is now, in the course of such commerce, 
discriminating in price between different purchasers of bacteria of 
like grade and quality sold and shipped in commerce, as aforesaid, 
by respondent to said purchasers and by them purchased from re- 
spondent in commerce for use, consumption, or resale within the 
State of Illinois and the several other States of the United States 
and the District of Columbia, in that the respondent has been and 
is now selling bacteria to some of said purchasers at prices lower 
than the prices at which respondent has been and is now selling 
bacteria of like grade and quality to other of said purchasers, and 
the respondent has been and is now allowing to some of said pur- 
chasers a larger discount from the prices at which bacteria was and 
is sold to them by respondent than the discount, if any, which re- 
spondent has been and is now allowing to other purchasers of bac- 
teria of like grade and quality purchased from respondent at the 
same prices. 

Par. 4. Since June 19, 1936, many purchasers of bacteria and 
customers of respondent receiving the benefit of the aforesaid dis- 
criminations in price, hereinafter referred to as favored customers, 
have been and are now in substantial competition in the use, con- 
sumption, sale, resale, and distribution of said bacteria with many 
other purchasers of bacteria and customers of respondent not receiv- 
ing the benefit of said discriminations in price, hereinafter referred 
to as disfavored customers, and many customers of said favored 
customers have been and are now in like competition with many 
customers of said disfavored customers, and the effect of the afore- 
said discriminations in price may be substantially to lessen competi- 
tion in the sale or distribution of said bacteria or to injure, destroy, 
or prevent competition in the use, consumption, sale, resale, or dis- 
tribution of said bacteria between and among said favored customers 
and said disfavored customers and between and among the customers 
of said favored customers and the customers of said disfavored cus- 
tomers, and between and among the respondent and other persons, 
partnerships, and corporations similarly engaged in the sale and 
distribution of commercial inoculants. 

Par. 5. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (a) of the above mentioned Act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved Octo- 
ber 15, 1914 (Public No. 212, the Clayton Act), as amended by Sec- 
tion 1 of the Act of Congress entitled “An Act to amend Section 2 
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of the Act entitled ‘An Act to supplement existing laws against 
unlawful restraints and, monopolies, and for other purposes,’ ap- 
proved October 15, 1914, as amended (U. S. C., title 15, sec. 18), 
and for other purposes,” approved June 19, 1936 (Public No. 692, 
the Robinson-Patman Act). 


Report, Frnpine¢s as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914, as amended 
(U.S. C. title 15, sec. 18), the Federal Trade Commission on Novem- 
ber 10, 1937, issued and served its complaint in this proceeding upon 
the respondent, Hansen Inoculator Company, Inc., a corporation, 
charging it with discriminating in price between different pur- 
chasers of inoculants in violation of subsection (a) of section 2 of 
the aforesaid act. 

After the issuance of said complaint and the filing of respond- 
ent’s answer, the Commission, by order entered herein, granted re- 
spondent’s motion for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations 
of the complaint to be true and waiving the taking of further evi- 
dence and all other intervening procedure, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint and the substitute answer, briefs and oral 
arguments of counsel having been waived, and the Commission hav- 
ing duly considered the same and being now fully advised in the 
premises, makes this its findings as to the facts and the conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


ParacrapH 1. Said corporate respondent, Hansen Inoculator 
Company, Inc., now is, and at all times since June 19, 1936, has been 
a corporation organized under the laws of the State of Illinois, with 
its principal office and plant located at 808 North Lincoln Avenue, 
Urbana, Ill. At all times herein mentioned, said respondent has been 
engaged in the business of selling and distributing bacteria inocula- 
tion for the seeds of leguminous plants to customers located in the 
several States of the United States, more particularly to customers in 
States between Maine and Minnesota on the North, and Mississippi 
and Florida on the South, and including these named States, and 
there has been and is now a course in trade and commerce in said 
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bacteria in and between the State of Illinois and the several States 
of the United States, 

Par. 2. The respondent is a member of the commercial legume 
inoculant industry of the United States which industry grows, sells 
and distributes commercial inoculants to the value of approximately 
$1,000,006 in gross annual sales. There are approximately fourteen 
members of this industry, all competitively engaged one with the 
other in the sale and distribution in commerce of commercial inocu- 
lants. The bacteria are grown for the inoculation of seeds of legumi- 
nous plants. The bacteria are encouraged to multiply from various 
strains and are then placed in a carrier, which is either a jelly or a 
humus medium such as peat or charcoal, for commercial distribu- 
tion. Seeds of leguminous plants are saturated with the bacteria 
before planting. These bacteria have the function of associating 
with legume plants, with the result that an adequate number of bac- 
terial nodules are formed on the roots of the plants to extract nitro- 
gen from the air for the purpose of aiding luxuriant growth of the 
plant. Principally these inoculants are placed upon alfalfa and 
sweet clover seeds, soy beans, peas, and other legumes. 

Par. 3. Said respondent classifies its customers as consumers, re- 
tail dealers, and jobbers. One who sells to consumers is considered to 
be a retail dealer and one who sells to dealers a jobber. However, 
in this industry there are very few distributors who sell only as 
dealers or jobbers. Generally distributors called jobbers sell both 
to consumers and to dealers, Additionally a large portion of the 
respondent’s product is sold through farm bureaus which, in turn, 
sell the inoculant to farmers and occasionally to local elevators and 
other dealers. 

Par. 4. Some of the respondent’s customers are competitively en- 
gaged in commerce in the resale and distribution of the inoculant 
product with other of respondent’s customers. The farm bureaus 
compete with retail dealers in selling to the farmers. Customers 
classified by the respondent as jobbers usually purchase in commerce 
respondent’s incculant, which they re-sell to consumers at a lower 
price than do other of respondent’s customers competing for the 
same consumer business but who are classified and sold at. retailers’ 
list. 

Par. 5. Said respondent, Hansen Inoculator Company, Inc., issued 
a 1937 Distributor Price List effective January 1, 1937. Respondent 
has been and now is generally selling his products to its customers at 
such list prices less 20% off such jobbers’ and dealers’ lists, said dis- 
tributor price list being as follows: 
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1937 DISTRIBUTOR PRICE LIST 


Prices herein shown are effective Jan. 1, 1937 and are subject to change without 
notice 


ALFALFA, SWEET CLOVER, CLOVERS 
Groups 1 and 2 


Con l b 
Size Inoculates Prepared in— BG Pst Hahn eS. ee 
30 Ibs. seed_______- Hiumis only. ae 12, 24,36 | $0.35} $0.21 $0. 14 
60 Ibs. seed__------ Bunmnijs or jelly = 12, 24, 36 - 50 . 30 . 20 
150 Ibs. seed____--- Humus or jelly_-_-22----_- 12, 24, 36 1.00 . 60 .40 


SOY BEANS, COWPEAS, GARDEN PEAS and BEANS 
Groups 3, 4, 5, and 6 


Tipu. BS 60 lbs. seed___-___- fAMIntustoniys esses ee. oe 12, 24,36 | $0.35] $0.21 $0. 14 
2 Ue eee a, 120 Ibs. seed______- Humus orjelly =... S=-.£ 12, 24, 36 . 50 . 30 . 20 
plo): eae homes eae eh)! 300 Ibs. seed______- Humus or jeliy_-.__-_-_-_- 12, 24, 36 1.00 . 60 .40 
AOD se eee 600 lbs. seed____-_- ENTS ONLY ee oe ees 12 1.75 1.05 .70 
2oibult feet AS 1500 Ibs. seed -____- ERGINIS ODI s= eee ee 6 3.00 1.80 1.20 
LESPEDEZA 
Group 7 
bu. sel ates 30 Ibs. seed___--__- Euimus Only eee ee 12, 24,36 | $0.35 | $0.21 $0. 14 
2 DUES a ae nee es 60 Ibs. seed_..._-.- Humusorjelly=- 2226). 12, 24, 36 . 50 .30 . 20 
bmp ee et 150 Ibs. seed_______ Ehumus oryjellyo oe. ee 12, 24, 36 1.00 . 60 .40 


AUSTRIAN WINTER PEAS and VETCH 


Group 4a 
Go OF ae Lee Jaye SO bs seeds s- =o Humusionly2.2. =e 12, 24,36 | $0.35] $0.21 $0.14 
aD) yee eee en Oe ee 60 Ibs. seed___-____ Hummus or jelly______-_.___- 12, 24, 36 - 50 30 . 20 
7a 0) acne =e ee aay 100 Ibs. seed_______ ELUNE S On bys = eee eee 12, 24, 36 . 60 . 36 . 24 
bt a Se oak 300 lbs. seed_______ Humiusonly. 12.3, 20 e1 209 12 LTS 1.05 70 
Garden size________- 10: Ibs: ‘or, less.of | Mumus onlys_ 5-2. > 12 . 20 212 .08 


seed. 


Prices F. O, B. Urbana, Illinois. Terms: 2% 10 days, net 30 
days. Left over cultures are returnable, prepaid, for credit or ex- 
change. The consumer’s price is placed on the labels of the products. 
In many instances the labels, whether they bear private brand names 
or the Hansen name, resemble each other having green borders and 
background of leguminous plants and similar language. The inocu- 
lant is the same regardless of the label on the container. Prices to 
county farm bureaus vary and are frequently as low as 14¢ for the 
one bushel size. 

Par. 6. County farm bureaus retail the one bushel size frequently 
for 30¢ having purchased the same at 14¢, or retail the 214 bushel 
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size at 50¢ where they purchase at 28¢. Competing dealers pay 
24¢ for the one bushel size and 48¢ for the 214 bushel size. County 
farm bureaus sell to non-members also. 

Par. 7. Said respondent distributes its inoculant by means of trav- 
eling salesmen in the States of Iowa, Minnesota, Pennsylvania, and 
Ohio. Orders obtained by the salesmen are delivered by the re- 
spondent and collections are also made by the respondent. Such 
salesmen work on a commission basis. These salesmen sell at varying 
prices which are not related to savings in cost of production, sale, or 
delivery or functions performed by the buyer in the resale of the 
goods. 

Par. 8. The difference in prices, resulting from the said classifi- 
cations as set forth in paragraphs 3 and 5, of inoculant of like grade 
and quality to customers competitively engaged in reselling the same 
to consumers is, as to that portion of such inoculant under the circum- 
stances hereinbefore set forth, a discrimination in price in commerce 
between purchasers of respondent’s inoculant. 

Par. 9. The difference in prices, resulting from the said classifi- 
cations as set forth in paragraphs 3 and 5, of inoculant of like grade 
and quality to customers competitively engaged in reselling the same 
to dealers is, as to that portion of such inoculant under the circum- 
stances hereinbefore set forth, a discrimination in price in commerce 
between purchasers of respondent’s inoculant. 

Par. 10. Respondent sells to a certain dealer-jobber the one bushel 
size humus or jelly for 15¢ under a private brand. The dealer-jobber, 
in turn, resells and distributes the same in commerce to consumers 
located in adjoining states for 35¢. The said dealer referred to herein 
is in competition with other dealer customers of the respondent, who 
are required to pay 24¢ for the one bushel size of the same inoculant 
sold under respondent’s name. The dealer referred to advertises in 
commerce that the inoculator “is made for us under our own label, 
by a reliable manufacturer at Urbana, Illinois” and, as stated in 
paragraph 5 hereof, the labels are similar regardless of whether they 
bear the Hansen or private brand name. The differential in price 
amounts to and is under the circumstances set forth above a discrimi- 
nation in price in commerce between purchasers of respondent’s 
product, which purchases are for use, consumption and resale within 
the United States. 

Par. 11. The effect of said discriminations in price may be sub- 
stantially to lessen competition and tend to create a monopoly in 
the line of commerce in which the respondent is engaged and in the 
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line of commerce in which its distributors are engaged; and the 
effect of said discriminations may be to injure, destroy or prevent 
competition with the respondent and with certain favored distribu- 
tors and with customers of such favored distributors. 

Par. 12. The costs of growing, selling, and delivery are generally 
not substantially affected by quantity purchases, largely due to the 
practice of accepting the return of goods unsold, which returned 
goods are then practically valueless. 

Par. 13. The discriminations in price set forth above do not make 
only due allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differing methods or quantities in 
which such commodity is to such purchasers sold or delivered. That 
such price differentials were not in response to changing conditions 
affecting the market for or the marketability of the goods 
concerned. 

CONCLUSION 


The aforesaid acts and practices of respondent as set out in para- 
graphs 8, 9, and 10 hereof are in violation of Section 2 (a) of said 
Act of Congress entitled “An Act to amend Section 2 of the Act en- 
titled ‘An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes’ approved October 
15, 1914, as amended (U. S. C. title 15, section 18), and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the respondent 
admitting all the material allegations of the complaint to be true 
and waiving the taking of evidence and all other intervening proced- 
ure, and the Commission having made its findings as to the facts 
and its conclusion, which findings and conclusion are hereby made 
a part hereof, that said respondent has violated the provisions of an 
Act of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914, as amended. 

It is ordered, That the respondent, Hansen Inoculator Company, 
Inc., its officers, representatives, agents, and employees, in connec- 
tion with the offering for sale, sale and distribution of commercial 
inoculant in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from the unlawful discriminations in 
price found in paragraphs 8, 9, and 10 of the aforesaid findings as 
to the facts and conclusion. 
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Tt is further ordered, That the said respondent, Hansen Inoculator 
Company, Inc., within 60 days from the date of the service upon it 
of this order, shall file with the Commission a report in writing, 
setting forth in detail the manner and form in which it is complying 
and has complied with the order to cease and desist hereinabove 
set forth. 
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In THE MATTER OF 


ALBERT L. WHITING AND LUCILLE D. WHITING, 
TRADING AS THE URBANA LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT, 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3265. Complaint, Nov. 10, 1937—Decision, Jan. 12, 1938 


Where a firm engaged in sale and distribution of bacteria inoculation for 


leguminous plants, as members of the commercial legume inoculant in- 
dustry, and, as such, in competition with others engaged in sale and dis- 
tribution in commerce of commercial inoculants, costs of growing, selling, 
and delivering which are generally not substantially affected by quantity 
purchases, and in selling, as thus engaged, its said products to customers, of 
whom some were competitively engaged in resale and distribution of its 
said products with other customers, and whom it classified as consumers, 
retailers, and jobbers, and who included farm bureaus as purchasers of 
large portion of its product for resale, in competition with retailers, to 
farmers, and, occasionally, to local elevators and other dealers, and of 
whom its distributor “jobbers” generally sold both to consumers and to 
dealers— 


(a) Discriminated in price, through sale to customers at prices based on, and 


(d) 


varying in accordance with, aforesaid classification, and involving price 
differentials which did not make only due allowance for differences in 
cost of manufacture, sale or delivery resulting from different methods 
or quantities in which commodity in question was to such purchasers 
sold or delivered, and were not in response to changing conditions affecting 
the market for, or marketability of, the goods concerned, and which con- 
stituted discrimination, respectively, as to customers competitively engaged 
in resale of inoculant of like grade and quality to consumers, and as to 
customers competitively engaged in resale of such products to dealers; 
and 

Discriminated in price, through sale to county farm ‘bureaus at price basis 
under which they frequently retailed at lower price than that of small 
independent merchant, and through practice under which postage, absorbed 
in case of some customers, was required to be paid in case of others, and 
through concession to meet, as asserted, competition of farm bureau, ex- 
tended to one, but not another, and thereby imposed price differential and 
discrimination which did not make only due allowance for differences in 
cost of manufacture, etc., as above set forth, and were not in response to 
changing conditions, ete., as hereinbefore described; 


With result that the effect of said discrimination in price might be sub- 


stantially to lessen competition and tend to create a monopoly in the 
line of commerce in which it was engaged, and that in which its dis- 
tributors were engaged, and might be to injure, destroy or prevent com- 
petition with it and with certain favored distributors and customers 
thereof : 
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Held, That such acts and practices constituted a violation of the provisions 
of Subsee. (a) of Sec. 2 of an act of Congress approved Oct. 15, 1914, as 
amended. 

Mr. A. W. DeBirny for the Commission. 
Williamson & Winkelmann, of Urbana, Ill., for respondents. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that 
Albert L. Whiting and Lucille W. Whiting, individuals trading under 
the firm name and style of “The Urbana Laboratories,” hereinafter 
called respondents, since June 19, 1936, have been and are now violat- 
ing the provisions of Section 2 (a) of the Act of Congress entitled 
“An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” appraved October 15, 1914 
(Public No. 212, the Clayton Act), as amended by Section 1 of the 
Act of Congress entitled “An Act to amend Section 2 of the Act 
entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,’ approved October 
15, 1914, as amended (U.S. C., title 15, sec. 18), and for other pur- 
poses,” approved June 19, 1936, (Public No. 692, the Robinson- 
Patman Act), hereby issues this its complaint against respondents 
and states its charges with respect thereto as follows, to wit: 

Paracrary 1. Respondents, Albert L. Whiting and Lucille D. 
Whiting, trading under the firm style and name “The Urbana 
Laboratories,” a partnership, have their principal office and place of 
business at 406 North Lincoln Avenue, Urbana, Ill. 

Par. 2. For many years prior hereto and since June 19, 1936, 
respondents have been and are now engaged in the business of 
developing, manufacturing, selling, and distributing certain nitrogen- 
fixing bacteria, which is a commodity commonly known as a com- 
mercial inoculant and is useful in promoting the growth of legumi- 
nous plants and crops. In the course and conduct of their said busi- 
ness the respondents have been and are now developing and 
manufacturing said bacteria at their place of business in the State 
of Illinois and have been and are now, in direct active competition 
with other persons, partnerships and corporations similarly engaged, 
selling, shipping, and distributing said bacteria in commerce from 
their said place of business in the State of [llinois to various pur- 
chasers of said bacteria located in the State of Illinois and the several 
other States of the United States and in the District of Columbia. 
For many years prior hereto and since June 19, 1936, there has been 
and is now between respondents and purchasers of said bacteria a 
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course of trade and commerce in said bacteria in and between the 
State of Illinois and the several other States of the United States and 
the District of Columbia. ; 

Par. 8. Since June 19, 1936, in the course and conduct of their 
business described in paragraph 2 hereof and while engaged in trade 
and commerce between the State of Illinois and the other States of 
the United States and the District of Columbia as therein described, 
the respondents have been and are now, in the course of such com- 
merce, discriminating in price between different purchasers of bacteria 
of like grade and quality sold and shipped in commerce, as afore- 
said, by respondents to said purchasers and by them purchased from 
respondents in commerce for use, consumption, or resale within the 
State of Illinois and the several other States of the United States 
and the District of Columbia, in that the respondents have been and 
are now selling bacteria to some of said purchasers at prices lower than 
the prices at which respondents have been and are now selling bac- 
teria of like grade and quality to other of said purchasers, and the 
respondents have been and are now allowing to some of said pur- 
chasers a larger discount from the prices at which bacteria was and is 
sold to them by respondents than the discount, if any, which respond- 
ents have been and are now allowing to other purchasers of bacteria 
of like grade and quality purchased from respondents at the same 
prices. 

Par. 4. Since June 19, 1936, many purchasers of bacteria and cus- 
tomers of respondents receiving the benefit of the aforesaid discrimi- 
nations in price, hereinafter referred to as favored customers, have 
been and are now in substantial competition in the use, consumption, 
sale, resale, and distribution of said bacteria with many other pur- 
chasers of bacteria and customers of respondents not receiving the 
benefit of said discriminations in price, hereinafter referred to as dis- 
favored customers, and many customers of said favored customers have 
been and are now in like competition with many customers of said 
disfavored customers, and the effect of the aforesaid discriminations 
in price may be substantially to lessen competition in the sale or dis- 
tribution of said bacteria or to injure, destroy, or prevent competi- 
tion in the use, consumption, sale, resale, or distribution of said bac- 
teria between and among said favored customers and said disfavored 
customers and between and among the customers of said favored cus- 
tomers and the customers of said disfavored customers and between 
and among the respondents and other persons, partnerships and cor- 
porations similarly engaged in the sale and distribution of commercial 
inoculants. 
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Par. 5. The aforesaid acts of respondents constitute a violation of 
the provisions of Section 2 (a) of the above-mentioned Act of Con- 
gress entitled “An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,” approved October 
15, 1914 (Public No, 212, the Clayton Act), as amended by Section 1 
of the Act of Congress entitled “An Act to amend Section 2 of the 
Act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes,’ approved October 
15, 1914, as amended (U. S. C. title 15, sec. 13), and for other pur- 
poses,” approved June 19, 1936 (Public No. 692, the Robinson-Patman 
Act). 

Report, Fryprnes as To THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914, as amend- 
ed (U. S. C., title 15, sec. 13), the Federal Trade Commission on 
November 10, 1937, issued and served its complaint in this proceed- 
ing upon the respondents, Albert L. Whiting and Lucille D. 
Whiting, trading under the firm style and name “The Urbana Lab- 
oratories,” a partnership charging them with discriminating in price 
between different purchasers of inoculants in violation of subsection 
(a) of section 2 of the aforesaid act. 

After the issuance of said complaint and the filing of respondents’ 
answer, the Commission, by order entered herein, granted respond- 
ents’ motion for permission to withdraw said answer and to substi- 
tute therefor an answer admitting all the material allegations of 
the complaint to be true and waiving the taking of further evidence 
and all other intervening procedure, which substitute answer was 
duly filed in the office of the Commission. Thereafter, this proceed- 
ing regularly came on for final hearing before the Commission on 
the said complaint and the substitute answer, briefs, and oral argu- 
ments of counsel having been waived, and the Commission having 
duly considered the same and being now fully advised in the prem- 
ises, makes this its findings as to the facts and the conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 


Paracrary 1. Said respondents, Albert L. Whiting and Lucille 
D. Whiting, trading under the firm style and name “The Urbana 
Laboratories,” a partnership and maintaining their principal office 
and plant at 406 North Lincoln Avenue, Urbana, Ill. At all times 
herein mentioned, said respondents have been engaged in the business 
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of selling and distributing bacteria inoculation for the seeds of 
leguminous plants to customers located in the several States of the 
United States, more particularly to customers in the States located 
between Ohio, on the East, and, Kansas, on the West, and North and 
South the width of the country, and there has been and is now a 
course of trade and commerce in said bacteria in and between the 
State of Illinois and the several States of the United States. 

Par. 2. Said respondents are members of the commercial legume 
inoculant industry of the United States which grows, sells, and dis- 
tributes commercial inoculants to the value of approximately 
$1,000,000 in gross annual sales. There are approximately fourteen 
members of this industry, all competitively engaged one with the 
other in the sale and distribution in commerce of commercial inoc- 
ulants. The bacteria are grown for the inoculation of seeds of 
leguminous plants. The bacteria are encouraged to multiply from 
various strains and are then placed in a carrier, which is either a 
jelly or a humus medium such as peat or charcoal, for commercial 
distribution. Seeds of leguminous plants are saturated with the 
bacteria before planting. These bacteria have the function of asso- 
ciating with legume plants, with the result that an adequate number 
of bacterial nodules are formed on the roots of the plants to extract 
nitrogen from the air for the purpose of aiding luxuriant growth 
of the plant. Principally these inoculants are placed upon alfalfa 
and sweet. clover seeds, soy beans, peas, and other legumes. 

Par. 3. Said respondents classify their customers as consumers, 
retail dealers and jobbers. One who sells to consumers is considered 
to be a retail dealer and one who sells to dealers a jobber. However, 
in this industry there are very few distributors who sell only as 
dealers or jobbers, Generally distributors called jobbers sell both to 
consumers and to dealers. Additionally a large portion of respond- 
ents’ product is sold through farm bureaus which, in turn, sell the 
inoculant. to farmers and occasionally to local elevators and other 
dealers. 

Par. 4. Some of respondents’ customers are competitively engaged 
in commerce in the resale and distribution of the inoculant product 
with certain other of respondents’ customers. The farm bureaus 
compete with retail dealers in selling to the farmers. 

Par. 5. Said respondents issued a 1937 dealer price list, effective 
January 1, 1937. Respondents have and are generally selling their 
products to their customers at such list prices, said price list being 
as follows: 
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Alfalfa, Sweet Clovers (Group 2) 
Red, Alsike, White, Crimson, Mammoth Clovers (Group 1) 


Quantity 1 bu. size 2% bu. size 
TOD NS Se, Aiea Rian: Selene ee ee Ee Se PO OD gine BLO ee $0. 38 $0. 75 
NUCL T) een eee ee th ke Sey Noe 2 eee ee ee .3 65 
SOc OnMeeeer sk ks. SHERMER Tin Chee ss ers 30 62 
JENNI CHOIR Sad el aeahs Seen oo ene Se Se hes ee og Oe ee a ee 50 1.00 


Soy Beans (Group 5) 
Cowpeas, Lima Beans, Velvet Beans (Group 3) 
Peas, Vetches, Austrian Peas (Group 4) 
Beans (Group 6) 


Quantity 2 bu. size 5 bu. size 
DORON Se mp ee Se ae pe Se I EES Ce a ry aa pp ee See ee te $0. 38 $0. 75 
1 dozen___ -32 .65 
3 dozen___ 30 . 62 
Retail Price 50 1.00 


Smaller Sizes—Alfalfa, Sweet Clovers, Clovers, Soy Beans, Cowpeas, Peas, 
Vetches, Beans 


Quantity ¥ bu. size 1 bu. size 
LONG Te 8" aie 5. 2S ee. ee eg ee ee 5 ee ee Se ee $0. 28 $0. 28 
LEO 1a ee or A a PES | ey SE eA eee Be eae 2, te Ege oh . 22 22 
POI CLOZ.BIAN rare ees Mee Roe ae ine oe a ae Mea Re Bn EE eS oy 20 20 
PR euaimieri come — a5 ae Pent 2, ee pee al ae ey, De IE Bed ee. 35 35 


Left over cultures are returnable, prepaid, for credit or exchange. 


The consumer’s price is placed on the labels of the products. Prices 
to certain county farm bureaus vary and are frequently as low as 17¢ 
for the one-bushel size which is sold to many dealers for 30¢ and to 
a number for 20¢. County farm bureaus retail the one-bushel size 
frequently at a lower price than small independent merchants, having 
purchased the one-bushel size at from 17¢ to 20¢ or the 214-bushel 
size at from 34¢ to 40¢. A typical competitive situation disclosed one 
dealer selling at 50¢ and purchasing the one-bushel size at 30¢. 
A competing dealer likewise sold at 50¢ and likewise purchased at 30¢ 
but had the postage paid. Another dealer, competing with the 
first-named, sells at 40¢ but buys at 20¢ and states that his lower 
price is made to meet competition created by the county farm bureau. 
Many county farm bureaus sell to nonmembers also. These county 
farm bureaus are direct competitors of independent retail merchants 
buying at higher prices. Where, in fact, jobbing services are 
rendered by State or county farm bureaus, nothing herein contained 
shall preclude jobber prices on that portion which is jobbed. 
160451™—39—vou, 26——23 
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Par. 6. The difference in prices, resulting from the said classifica- 
tions as set forth in paragraphs 3 and 5, of inoculant of like grade 
and quality to customers competitively engaged in reselling the same 
to consumers is, as to that portion of such inoculant under the cir- 
cumstances hereinbefore set forth, a discrimination in price in com- 
merce between purchasers of respondents’ inoculant. 

Par. 7. The difference in prices, resulting from the said classifica- 
tions as set forth in paragraphs 3 and 5, of inoculant of like grade 
and quality to customers competitively engaged in reselling the same 
to dealers is, as to that portion of such inoculant under the circum- 
stances hereinbefore set forth, a discrimination in price in commerce 
between purchasers of respondents’ inoculant. 

Par. 8. The effect of said discriminations in price may be sub- 
stantially to lessen competition and tend to create a monopoly in the 
line of commerce in which the respondents are engaged and in the 
line of commerce in which their distributors are engaged; and the 
effect of said discrimination may be to injure, destroy, or prevent 
competition with the respondents and with certain favored distrib- 
utors and with customers of such favored distributors. 

Par. 9. The costs of growing, selling, and delivery are generally 
not substantially affected by quantity purchases, largely due to the 
practice of accepting the return of goods unsold, which returned 
goods are then practically valueless. 

Par. 10. The discriminations in price set forth above do not make 
only due allowance for differences in the cost of manufacture, sale 
or delivery resulting from the differing methods or quantities in 
which such commodity is to such purchasers sold or delivered. 
That such price differentials were not in response to changing con- 
ditions affecting the market for or the marketability of the goods 
concerned. 

CONCLUSION 


The aforesaid acts and practices of respondent, as set. out in para- 
graphs 6 and 7 hereof, are in violation of Section 2 (a) of said Act 
of Congress entitled “An Act to amend Section 2 of the Act entitled 
‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as 
amended (U. S. C. Title 15, Section 18), and for other purposes.” 


ORDER TO CEASE AND DESIST 


' This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the respondents 
admitting all the material allegations of the complaint to be true and 
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waiving the taking of evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion, which findings and conclusion are hereby made a part 
hereof, that said respondent has violated the provisions of an Act 
of Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914, as amended. 

[t is ordered, That the respondents, Albert L. Whiting and Luc'lle 
D. Whiting, trading under the firm style and name “The Urbana 
Laboratories,” a partnership, their officers, representatives, agents, 
and employees, in connection with the offering for sale, sale and dis- 
tribution of commercial inoculant in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from the unlaw- 
ful discriminations in price found in paragraphs 6 and 7 of the 
aforesaid findings as to the facts and conclusion. 

It is further ordered, That the said respondents, Albert L. Whiting 
and Lucille D. Whiting, trading under the firm style and name “The 
Urbana Laboratories,” a partnership, within 60 days from the date 
of the service upon it of this order, shall file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it is complying and has complied with the order to cease and 
desist hereinabove set forth. 
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THE NITRAGIN COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED OCT. 15, 1914, AS 
AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 8266. Complaint, Nov. 10, 1937—Decision, Jan. 12, 1938 


Where a corporation engaged in the development of nitrogen fixing bacteria 


(a) 


(b) 


and in the sale and distribution of such inoculants, costs of growing, 
selling, and delivering which are generally not substantially affected by 
quantity purchases, in competition with others engaged as members of 
the commercial legume inoculant industry, to customers whom it classified 
as consumers, retailers, and jobbers, but who included, as purchasers of 
a large portion and of a considerable portion of its product, respectively, 
county farm bureaus reselling to farmers and occasionally to local eleva- 
tors and other dealers, and mail order catalog houses reselling to con- 
sumers, and of whom farm bureaus competed with retailers in sale of its 
said product to farmers, jobbers resold to consumers at lower price than 
did other competitor-customers classified and sold to as retailers, and mail 
order houses competed with retailer-dealers in sale to farmers, and of 
whch customers, specially favored county farm bureaus competed gen- 
erally with both jobbers and retailers, and certain similarly favored 
jobbers were enabled to sell to such bureaus at jobbers’ prices 
Discriminated in prices through sale to its said customers at prices based 
on, and varying in accordance with, aforesaid classifications, and through 
according some, but not all, mail order houses, ordinarily sold at jobbers’ 
prices, twenty percent off list, and some, but not all, jobbers, similar con- 
cession, and through according jobber prices to retailers purchasing $100 
or more yearly; and 

Discriminated in prices through according twenty percent off list, denied 
to certain competitor jobbers, to certain county farm bureaus purchasing 
at jobbers’ prices and selling, in some instances, to jobbers, retailers, and 
consumers, and in competition generally with both aforesaid distributive 
classes, and through according aforesaid twenty percent concession from 
jobbers’ price to favored jobber customers, thereby enabled to sell at jobber 
prices to county farm bureaus, and through granting of such prices to 
certain retailers above noted, an additional twenty percent concession from 
jobbers’ list to some, but not all, mail order houses; 


With result that effect of said discriminations in price and price differentials, 


which did not make only due allowance for differences in cost of manu- 
facture, sale or delivery resulting from different methods or quantities in 
which such commodity was to such purchasers sold or delivered, and were 
not in response to changing conditions affecting market for, or market- 
ability of, goods concerned, might be substantially to lessen competition 
and tend to create monopoly in line of commerce in which its distributors 
were engaged, and to injure, destroy, or prevent competition with it and 
with certain favored distributors and customers of such distributors; 
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Held, That such acts and practices constituted a violation of the provisions of 
Subsee. (a) of Sec. 2 of an Act of Congress approved Oct. 15, 1914, as 
amended. 


Mr. A. W. DeBirny for the Commission. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that The 
Nitragin Company, Inc., hereinafter called respondent, since June 
19, 1936, has been and is now violating the provisions of Section 
2 (a) of the Act of Congress entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,” approved October 15, 1914 (Public No. 212, the Clayton Act), 
as amended by Section 1 of the Act of Congress entitled “An Act 
to amend Section 2 of the act entitled ‘An Act to supplement exist- 
ing laws against unlawful restraints and monopolies, and for other 
purposes,’ approved October 15, 1914, as amended (U. S. C., title 15, 
sec. 13), and for other purposes,” approved June 19, 1936 (Public No. 
692, the Robinson-Patman Act), hereby issues this its complaint 
against respondent and states its charges with respect thereto as fol- 
lows, to wit # 

Paracrary 1. Respondent is a corporation organized and existing 
under the laws of the State of Wisconsin and has its principal office 
and place of business at 3747 North Booth Street in the city of 
Milwaukee, Wis. 

Par. 2. For many years prior hereto and since June 19, 1936, 
respondent has been and is now engaged in the business of develop- 
ing, manufacturing, selling, and distributing certain nitrogen-fixing 
bacteria, which is a commodity commonly known as a commercial 
inoculant and is useful in promoting the growth of leguminous 
plants and crops. In the course and conduct of its said business the 
respondent has been and is now developing and manufacturing said 
bacteria at its place of business in the State of Wisconsin and has 
been and is now, in direct active competition with other persons, 
partnerships and corporations similarly engaged, selling, shipping, 
and distributing said bacteria in commerce from its said place of 
business in the State of Wisconsin to various purchasers of said bac- 
teria located in the State of Wisconsin and the several other States 
of the United States and in the District of Columbia. For many 
years prior hereto and since June 19, 1936, there has been and is now 
between respondent and purchasers of said bacteria a course of trade 
and commerce in said bacteria in and between the State of Wisconsin 
and the several other States of the United States and the District 
of Columbia. 
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Par, 3. Since June 19, 1936, in the course and conduct of its busi- 
ness described in paragraph 2 hereof and while engaged in trade 
and commerce between the State of Wisconsin and the other States 
of the United States and the District of Columbia as therein de- 
scribed, the respondent has been and is now, in the course of such 
commerce, discriminating in price between different purchasers of 
bacteria of like grade and quality sold and shipped in commerce, 
as aforesaid, by respondent to said purchasers and by them pur- 
chased from respondent in commerce for use, consumption, or resale 
within the State of Wisconsin and the several other States of the 
United States and the District of Columbia, in that the respondent 
has been and is now selling bacteria to some of said purchasers at 
prices lower than the prices at which respondent has been and is now 
selling bacteria of like grade and quality to other of said purchasers, 
and the respondent has been and is now allowing to some of said 
purchasers a larger discount from the prices at which bacteria was 
and is sold to them by respondent than the discount, if any, which 
respondent has been and is now allowing to other purchasers of 
bacteria of like grade and quality purchased from respondent at the 
same prices, 

Par. 4. Since June 19, 1936, many purchasers of bacteria and 
customers of respondent receiving the benefit of the aforesaid dis- 
criminations in price, hereinafter referred to as favored customers, 
have been and are now in substantial competition in the use, con- 
sumption, sale, resale, and distribution of said bacteria with many 
other purchasers of bacteria and customers of respondent not receiv- 
ing the benefit of said discriminations in price, hereinafter referred 
to as disfavored customers, and many customers of said favored cus- 
tomers have been and are now in like competition with many cus- 
tomers of said disfavored customers, and the effect of the aforesaid 
discriminations in price may be substantially to lessen competition in 
the sale or distribution of said bacteria or to injure, destroy, or 
prevent competition in the use, consumption, sale, resale, or distri- 
bution of said bacteria between and among said favored customers 
and said disfavored customers and between and among the customers 
of said favored customers and the customers of said disfavored 
customers and between and among the respondent and other persons, 
partnerships, and corporations similarly engaged in the sale and 
distribution of commercial inoculants. 

Par. 5. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (a) of the above-mentioned Act of Con- 
gress entitled “An Act to supplement existing laws against unlaw- 
ful restraints and monopolies, and for other purposes,” approved 
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October 15, 1914 (Public No. 212, the Clayton Act), as amended by 
Section 1 of the Act of Congress entitled “An Act to amend Section 
2 of the act entitled ‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,’ ap- 
proved October 15, 1914, as amended (U. S. C., title 15 sec. 18), and 
for other purposes,” approved June 19, 1936 (Public No. 692, the 
Robinson-Patman Act). 


Report, Finpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes,” approved October 15, 1914, as amended 
(U.S. C. title 15, sec. 13), the Federal Trade Commission on Novem- 
ber 10, 1937, issued and served its complaint in this proceeding upon 
the respondent, The Nitragin Company, Inc., a corporation, charging 
it with discriminating in price between different purchasers of inocu- 
lants in violation of subsection (a) of section 2 of the aforesaid act. 

After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respond- 
ent’s motion for permission to withdraw said answer and to substitute 
therefor an answer admitting all the material allegations of the com- 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, which substitute answer was duly filed 
in the office of the Commission. Thereafter, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint and the substitute answer, briefs, and oral arguments of 
counsel having been waived, and the Commission having duly consid- 
ered the same and being now fully advised in the premises, makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Said corporate respondent, The Nitragin Company, 
Inc., now is, and at all times since June 19, 1936, has been a corpora- 
tion organized under the laws of the State of Wisconsin, with its 
principal office and plant located at 3747 North Booth Street, Mil- 
waukee, Wis. At all times herein mentioned, said respondent has 
been engaged in the business of developing, selling, and distributing 
certain nitrogen fixing bacteria, useful for inoculating the seeds of 
leguminous plants, from its said place of business in the State of Wis- 
consin to various purchasers of said bacteria located in the State 
of Wisconsin and the several States of the United States and there 
has been and is now between respondent and purchasers of said 
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bacteria a course of trade and commerce in said bacteria in and 
between the State of Wisconsin and the several States of the United 
States. : 

Par. 2. The respondent is the largest member of the commercial 
legume inoculant industry of the United States which industry grows, 
sells and distributes commercial inoculants to the value of approx- 
imately $1,000,000 in gross annual sales. There are approximately 
fourteen members of this industry, all competitively engaged one with 
the other in the sale and distribution in commerce of commercial in- 
oculants. The bacteria are grown for the inoculation of seeds of 
leguminous plants. The bacteria are encouraged to multiply from 
various strains and are then placed in a carrier, which is either a 
jelly or a humus medium such as peat or charcoal, for commercial 
distribution. Seeds of leguminous plants are saturated with the bac- 
teria before planting. These bacteria have the function of associat- 
ing with legume plants, with the result that an adequate number of 
bacterial nodules are formed on the roots of the plants to extract 
nitrogen from the air for the purpose of aiding luxuriant growth of 
the plant. Principally these inoculants are placed upon alfalfa and 
sweet clover seeds, soy beans, peas and other legumes. 

Par. 3. Said respondent classifies its customers as consumers, re- 
tail dealers and jobbers. One who sells to consumers is considered to 
be a retail dealer and one who sells to dealers a jobber. However, in 
this industry there are very few distributors who sell only as dealers or 
jobbers. Generally distributors called jobbers sell both to consumers 
and to dealers. Additionally a large portion of the respondent’s 
product is sold through county farm bureaus which, in turn, sell the 
inoculants to farmers and occasionally to local elevators and other 
dealers. A considerable portion of the respondent’s product is also 
sold to mail order catalog houses who resell to consumers. 

Par. 4. Some of respondent’s customers are competitively engaged 
in commerce in the resale and distribution of the inoculant product 
with other of respondent’s customers. The farm bureaus compete 
with retail dealers in selling to the farmers. Customers classified by 
the respondent as jobbers usually purchase in commerce respondent’s 
inoculant, which they resell to consumers at a lower price than do 
other of respondent’s customers competing for the same consumer 
business but who are classified and sold at retailers’ list. Mail order 
catalog houses compete with retail dealers in selling to farmers. 

Par. 5. Said respondent, The Nitragin Company, Inc., issued a 
1937 Distributor Price List effective January 1, 1937. Respondent 
has been and now is generally selling its products to its customers at 
such list prices. However, some mail order catalog houses and some 
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jobbers also receive an additional 20% off jobbers’ list price, said dis- 
tributors’ price list being as follows: 


Alfalfa and All Clovers 
Cultures “A” and “B” 


. Jobber Dealer Consumer 
To inoculate Price Price Price 
eee we CURT OL hse SHI Tt oe Ue eee ey $0. 17 $0. 23 $0. 35 
Ri COG mak See Magee et as eee PE Sgt ee Sa Bos 3 55 
aM LOt OS setae oie OR OES ee ee ee 60 78 1.20 
Lespedeza 

Culture “L” 

Be em pee er et et meat ies eg] mg ey 
— See eae Rae RR 8 es Re ee ee eA SEF Re ss . . G 

Sibi —lo0 pss te AE Bae Aa A . 60 .78 1.20 

Soy Beans 

Culture “S” 

Cowpeas and Lima Beans 

Culture “Hh” 
ede egestas | eR 
5 bu.—300 Ibs 5 60 178 1.20 

Vetch and Peas 
Culture “C” 
Beans 

Culture “D” 
ye me = $0. ) $0. a0 $0. 30 
—60 lbs. . 2 : , 45 
TZ4 aie MOO OS rset ek ee eens hae ol . 33 42 65 
5 bu.—300 Ibs______ 93 1, 20 1.85 


1 Only culture ‘‘E”’ packed in this size. 
Left over cultures are returnable, prepaid, for credit or exchange. 


The consumer’s price is placed on the labels of the products. The 
inoculant, whether distributed under private label or under the pro- 
ducer’s label is of like grade and quality. Prices to county farm 
bureaus vary but are generally jobbers’ prices and in some instances 
an additional 20% off the jobbers’ price is allowed. 

Par. 6. County farm bureaus purchasing at jobbers’ price less 
20% sell in some instances to jobbers, retailers and consumers and 
are generally in competition with both jobbers and retailers. Cer- 
tain of these competing jobbers do not receive the 20% additional 
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discount and thus competition with the county farm bureaus, re- 
ceiving the additional 20% in addition to the jobbers, discount, is 
practically impossible. County farm bureaus sell in competition 
with independent retailers to non-members as well as to their own 
members.. 

Par. 7. Certain jobbers receiving the jobbers’ price less the addi- 
tional 20% sell to county farm bureaus at jobbers’ prices whereas 
other customers not receiving the 20% additional allowance are pre- 
vented from doing so. 

Par. 8. The respondent sells to retailers who purchase $100 or 
more in a year at jobbers’ prices. Mail order catalog houses buy 
at jobbers’ prices and some but not all receive an additional 20% 
off such jobbers’ list. 

Par. 9. The difference in prices, resulting from the said classifi- 
cations as set forth in paragraphs 3, 6, and 8, of inoculant of lke 
grade and quality to customers competitively engaged in reselling 
the same to consumers is, as to that portion of such inoculant under 
the circumstances hereinbefore set forth, a discrimination in price 
in commerce between purchasers of respondent’s inoculant. 

Par. 10. The difference in prices, resulting from the said classi- 
fications as set forth in paragraphs 6, 7, and 8, of inoculant of like 
grade and quality to customers competitively engaged in reselling 
the same to dealers is, as to that portion of such inoculant under the 
circumstances hereinbefore set forth, a discrimination in price in 
commerce between purchasers of respondent’s inoculant. 

Par. 11. The effect of said discriminations in price may be sub- 
stantially to lessen competition and tend to create a monopoly in the 
line of commerce in which its distributors are engaged; and the 
effect of said discriminations may be to injure, destroy or prevent 
competition with the respondent and with certain favored distribu- 
tors and with customers of such favored distributors. 

Par. 12. The costs of growing, selling, and delivery are generally 
not substantially affected by quantity purchases, largely due to the 
practice of accepting the return of goods unsold, which returned 
goods are then practically valueless. 

Par. 138. The discriminations in price set forth above do not make 
only due allowance for differences in the cost of manufacture, sale, 
or delivery resulting from the differmg methods or quantities in 
which such commodity is to such purchasers sold or delivered. That 
such price differentials were not in response to changing conditions 
affecting the market for or the marketability of the goods concerned. 


THE NITROGIN CO., INC. Bat 
320 Order 


CONCLUSION 


The aforesaid acts and practices of respondent as set out in para- 
graphs 9 and 10 hereof are in violation of Section 2 (a) of said Act 
of Congress entitled “An Act to amend Section 2 of the Act entitled 
‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes’ approved October 15, 1914, as 
amended (U. S. C. Title 15, Section 18), and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the respondent 
admitting all the material allegations of the complaint to be true and 
waiving the taking of evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion, which findings and conclusion are hereby made a part 
hereof, that said respondent has violated the provisions of an Act of 
Congress entitled “An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914, as amended. 

It is ordered, That the respondent, The Nitragin Company, Inc., its 
officers, representatives, agents, and employees, in connection with the 
offering for sale, sale and distribution of commercial inoculant in 
interstate commerce or in the District of Columbia, do forthwith 
cease and desist from the unlawful discriminations in price found in 
paragraphs 9 and 10 of the aforesaid findings as to the facts and con- 
clusion. 

It is further ordered, That the said respondent, The Nitragin Com- 
pany, Inc., within 60 days from the date of the service upon it of 
this order, shall file with the Commission a report in writing, setting 
forth in detail the manner and form in which it is complying and 
has complied with the order to cease and desist hereinabove set forth. 
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K & S SALES COMPANY, IN ITS OWN NAME AND RIGHT, 
AND TRADING AS GARDEN CITY NOVELTY MANU- 
FACTURING COMPANY, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 1857. Complaint, Feb. 25, 1937’—Decision, Jan. 13, 1938 


Where a corporation engaged in sale and distribution of women’s and men’s 
hosiery, clocks, cameras, fountain pens, radios, toys, novelties, and other 
articles— 

(a) Furnished, along with instructions for agent or operator, various devices 
and plans of merchandising involving variety of punchboards, push cards 
or similar devices for retailer’s or operator’s use in selling and delivering 
to purchasing public its said products, under schemes by which chance 
purchaser received more costly article, or nothing further, dependent upon 
success or failure in selection of right number or name, and paid, in 
accordance with particular plan, fixed, or varying, amount, dependent upon 
number secured; operators were compensated by receipt of article; and 
makers of last punch or push were, in some cases, also awarded prize 
thereof; and thereby supplied to and placed in hands of others means of 
conducting lotteries, games of chance, or gift enterprises in distribution of 
its said merchandise, with knowledge and intent that such various plans 
were and would be used in such distribution to public by lot or chance and 
in competition with many who are opposed to use of punchboards, push 
cards and other devices in sale and distribution of their merchandise, and, 
as contrary to public policy, refrain from furnishing the same; 

With result that many dealers in and ultimate purchasers of merchandise 
similar to or identical with that thus dealt in by it were attracted by said 
methods and element of chance involved in sale thereof as aforesaid, and 
were thereby induced to buy, sell or distribute its said merchandise in 
preference to that offered and sold by competitors who do not use such or 
equivalent methods, and trade was thereby diverted to it from them, to 
the prejudice and injury of the public and competitors, and there was a 
restraint upon and a detriment to the freedom of sale and legitimate 
competition; and 

(b) Represented and caused to be represented, through firm name word “Manu- 
facturing,’ that it was manufacturer of some or all of merchandise sold 
and distributed by it, notwithstanding fact it neither owned, controlled, 
nor operated any factory whatsoever and did not make any merchandise 
sold by it; 

With effect of misleading and deceiving many customers into erroneous belief 
that it made some or all of such merchandise, and that persons dealing 
with it were buying directly from the manufacturer and thereby eliminat- 
ing profits of middlemen and obtaining advantages not had by those buying 
from such persons, and of diverting trade to it from others, and those who 
do not falsely represent that they manufacture their said products; and 


1 Amended and supplemental. 
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(c) Represented, in advertisements in newspapers and periodicals of general 
circulation, that merchandise sold and distributed by it was given away or 
might be obtained free of charge, through such statements as “GIVEY 
AWAY! You get one—Your friends get one—without cost. * * *,” 
“x * * big money by showing others how to obtain without cost,” etc., 
facts being articles thus referred to were not given away and it did not 
pay big money for giving away such articles, but persons receiving same 
were required to forward money in payment therefor, and articles in ques- 
tion were distributed through lottery plans above described and by lot or 
chance, with person or agent selling same receiving such article as 
compensation for so doing; 

With effect of misleading and deceiving purchasing public and prospective 
sales agents, and inducing them to become its agents or representatives or 
to distribute its said merchandise, and of diverting trade to it from others 
Selling similar products who do not make such claims or representations: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 


Mr. Henry C. Lank for the Commission. 
Nash & Donnelly, of Chicago, Il., for respondent. 


AMENDED AND SUPPLEMENTAL CoMPLAINT 


Whereas, The Federal Trade Commission did heretofore, to wit, 
on July 11, 1930, issue its complaint herein, charging and alleging 
that respondent had been guilty of unfair methods of competition in 
commerce, as “commerce” is defined in an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes”; 
and 

Whereas, This Commission, having reason to believe that respond- 
ent herein has been and is using unfair methods of competition in 
commerce other than and in addition to those in relation to which 
the Commission issued its complaint as aforesaid, and it appearing 
to said Commission that a further proceeding by it in respect thereof 
would be in the public interest ; 

Now, therefore, Acting in the public interest pursuant to the pro- 
visions of the Act aforesaid, the Federal Trade Commission charges 
that the K & S Sales Company, a corporation, in its own name and 
right, and also trading under the names and styles of Garden City 
Novelty Manufacturing Company, Garden City Novelty Company, 
and Montrose Silk Company, has been and now is using unfair 
methods of competition in commerce, as “commerce” is defined in 
said Act, and states its charges in that respect as follows: 

ParacrarH 1. The respondent is a corporation organized under the 
laws of the State of Llinois, with its principal office and place of 
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business located at 4329 East Ravenswood Avenue, in the city of 
Chicago, State of Illinois. Respondent advertises, offers for sale, 
and sells its merchandise, hereinafter referred to, under its own 
corporate name and also advertises, offers for sale, and sells its 
merchandise under the trade names and styles of Garden City 
Novelty Manufacturing Company, Garden City Novelty Company, 
and Montrose Silk Company. Respondent is now, and for several 
years last past has been, engaged in selling various articles of mer- 
chandise to purchasers thereof located in various States of the 
United States and in the District of Columbia. It causes said mer- 
chandise when sold to be transported from its place of business in 
the State of Illinois into and through other States of the United 
States and the District of Columbia to purchasers thereof located in 
a State or States of the United States other than the State of Ilinois 
and in the District of Columbia. In the course and conduct of its 
business, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the sale and distri- 
bution of similar articles of merchandise in commerce between and 
among the various States of the United States. 

Par. 2. In the sale and distribution of its said merchandise or 
products, said respondent has furnished various devices and plans 
of merchandising which involve the operation of games of chance, 
gift enterprises, or lottery schemes, by which said merchandise is 
distributed to the ultimate consumers wholly by lot or chance. Said 
devices or plans of merchandising consist of a variety of punch- 
boards, push cards, or fortune boards, or other similar devices, the 
method or use of which by retail dealers or individuals in connection 
with the sale and delivery to the purchasing public of respondent’s 
said merchandise or products was and is substantially as follows: 

(a) Said punchboards consist of boards of various shapes and 
sizes with from 100 to 4,000 holes. Into each of the holes has been 
inserted a small slip of paper bearing a printed number, the printed 
slips bearing consecutive numbers according to the number of holes 
contained in the board but not arranged in numerical sequence, and 
said slips are so placed and secreted in said punchboards that they 
cannot be seen by the customer except when they are punched from 
the board. The punchboards bear legends indicating the numbers 
which entitle the purchasing public to an article of merchandise or 
prize, and in some cases the last punch in each board receives a 
prize. Customers pay 5¢ to 10¢ for each punch from the board, and 
the purchasers of punches who receive numbers calling for an article 
of merchandise receive such article, and purchasers who receive 
numbers other than those enumerated on the board, or who do not 
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qualify by purchasing the last punch on the boards receive nothing 
for their money. The said articles of merchandise vary in value, 
but each of said articles of merchandise is of greater value than the 
cost of a single punch from the said board, and the combined value 
of the articles of merchandise is much less than the cost of the total 
punches on the board. 

(6) The push cards have a number of partially perforated disks, 
and when a push is made and the disk separated from the card a 
number is disclosed. There are as many separate numbers as there 
are disks on the board, but the numbers are varied or assorted and 
are not arranged in numerical sequence. The numbers on said disks 
are effectively concealed from customers and prospective customers 
until a selection has been made and the disk selected separated from 
the card. The price of sales varies, but on some of the cards the price 
which customers pay ranges from 1¢ to 29¢, depending upon the 
number obtained. Numbers from 1 to 29 pay the amount of the 
number in cents; numbers over 29 pay 29¢. The push card bears 
statements or legends informing the customers and prospective cus- 
tomer that certain numbers entitle the purchaser obtaining the same 
to certain specified merchandise. Purchasers of pushes who receive 
one of the specified numbers receive the articles of merchandise as 
described in said statements or legends, Purchasers who do not re- 
ceive one of the specified numbers receive nothing for their money 
other than the privilege of pushing a disk from said card. The said 
articles of merchandise vary in value, but each of said articles of 
merchandise is of greater value than the cost of a single push from 
said push card. 

(c) Other push cards have a number of girls’ names immediately 
above the partially perforated disks, and when all the disks have been 
separated from the push card a master seal on said card is removed 
exposing a girl’s name similar to one of those mentioned on said 
card, and the purchaser who pushed the disk under that name is en- 
titled to the article of merchandise specified. On still other push cards 
certain specified numbers are free, and the winner is ascertained after 
all the pushes have been purchased by removing a master seal and 
disclosing a legend. On some of the push cards the purchasers pay 
from 1¢ to 35¢, depending upon the number pushed out; numbers un- 
der 35 pay the amount of the number in cents; and numbers over 35 
pay 35¢. 

The said punchboards, push cards and fortune boards vary in de- 
tail but involve substantially the same features as the above plans 
and lottery schemes. 


332 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 26 EF: TAC 


Respondent furnishes retail dealers and individuals with various 
display posters, advertisements and printed instructions, to be used 
by such merchants and individuals in distributing and using said 
punchboards, push cards and fortune boards. 

The merchandise sold and distributed by respondent includes, 
among other things, radio receiving sets, clocks, hosiery, portable 
mixers, sandwich toasters, roasting ovens, washing machines, pocket 
knives, razors, fountain pens, automatic pencils, pen and pencil sets, 
jewelry, pipes and other smokers’ accessories, flashlights, cigarette 
cases, ladies’ compacts, beaded bags, manicure sets, toilet sets, and 
various other articles of merchandise. 

The purchasing public is induced and persuaded into purchasing 
punches from said boards and cards in the hope that they may ob- 
tain one of the prize-winning numbers and thus obtain one of the 
prizes called for by said numbers. Merchandise of the respondent is. 
thus distributed to purchasers of the punches from the boards and 
cards wholly by lot or chance. 

Par. 3. The aforesaid retail dealers of respondent expose said 
articles of merchandise in connection with the aforesaid punchboards, 
push cards or fortune boards, and sell punches, pushes or fortune 
slips to the purchasing public in accordance with the aforesaid plans,. 
whereby the said merchandise of the respondent is distributed to: 
the purchasers of punches, pushes or fortune slips from the said 
boards or cards wholly by lot or chance. 

The respondent forwards its push cards to individuals who sell 
pushes from said cards and deliver to the successful purchasers the: 
merchandise to which they are entitled, in accordance with the sales 
plans hereinbefore described. 

Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of its products in ascord- 
ance with the sales plans hereinabove set forth. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure articles of merchandise at a price much less than 
the normal retail price thereof. 

The use by respondent of said methods in the sale of its merchan- 
dise, and the sale of its merchandise by and through the use thereof 
and by the aid of said methods, is a practice of the sort which the 
common law and criminal statutes have long deemed contrary to 
public policy and is contrary to an established public policy of the 
Government of the United States. 

Many persons, firms, and corporations who make or sell merchan- 
dise in competition with the respondent, as above alleged, are un- 
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willing to adopt and use said methods or any method involving a 
game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy, and such com- 
petitors refrain therefrom. The use of said methods by respondent 
has the tendency and capacity, because of said game of chance, to 
divert trade and custom to respondent from its said competitors 
who do not use the same or equivalent methods. 

Par. 5. Many dealers in and ultimate purchasers of respondent’s 
merchandise are attracted by respondent’s said methods and by the 
element of chance involved in the sale thereof in the manner above 
described, and are thereby induced to buy and sell respondent’s mer- 
chandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or equiva- 
lent methods, and trade is thereby diverted to respondent, from its 
said competitors. 

Par. 6. In the course and conduct of its said business respondent 
has caused and causes the representation to be made to its customers 
and prospective customers, by use of the firm name and style of 
Garden City Novelty Manufacturing Company and by others means, 
that it is the manufacturer of the merchandise which it sells and 
distributes. A substantial portion of the purchasing public have 
expressed, and have, a preference for dealing direct with the manu- 
facturer of products being purchased, such purchasers believing 
that they secure lower prices, superior quality, and other advantages 
that are not obtained when they purchase from a selling agency 
or middleman. 

The use by respondent of said representation that it is a manu- 
facturer has the capacity and tendency to and does mislead and 
deceive many of respondent’s said, customers into the erroneous 
belief that respondent is a business concern which controls and 
operates a factory in which the merchandise sold by respondent is 
manufactured, and that persons dealing with respondent are buying 
said merchandise directly from the manufacturer thereof, thereby 
eliminating the profits of middleman and obtaining various ad- 
vantages that are not obtained by persons purchasing goods from 
middlemen. The truth and fact is that respondent neither owns, 
controls, nor operates any factory whatsoever and does not manu- 
facture any merchandise sold by it. There are many competitors 
of respondent who do not falsely represent that they manufacture 
the merchandise sold by them. The use of said representation by 
respondent has the tendency and capacity to and does unfairly divert 
trade to respondent from its said competitors. 

160451™—39—vou, 26——24 
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Par. 7. In the course and conduct of its business, respondent has 
caused advertisements to be inserted in newspapers, magazines, and 
other periodicals of general circulation throughout the United States, 
containing, among others, statements and representations of which 
the following are typical illustrations: 

(a) (PICTURE OF A CLOCK) GIVEN AWAY! You get one—Your friends 
get one—without cost. Let us give you the details of this amazing Time Teller. 
Also it can pay you big money giving it away free. Nothing to buy or sell! 


Write fast. 
GARDEN CITY NOVELTY Co. 


4338 Ravenswood Ave., Chicago, Ml. 


(b) (PICTURE OF A CLOCK) GIVEN AWAY! You get one—Your friends 
get one—without cost. Let us give you the details of this amazing TIME 
TELLER. Also it can pay you big money by showing others how to obtain 
without cost. Nothing to buy or sell! Write fast. 


aa 


GARDEN CITY NOVELTY Co. 


4344-B Ravenswocd Ave., Chicago, Ill. 


The respondent inserted and caused to be published these advertise- 
ments in newspapers, magazines and other periodicals of general cir- 
culation with the intent and knowledge that the advertising would 
be displayed before and read by the public. The advertisements re- 
ferred to above are false and misleading, in that: the clocks are not 
given away; persons answering the advertisement do not receive one 
without cost; their friends do not receive one without cost; respond- 
ent does not pay big money for giving them away free; respondent 
requires persons receiving clocks to sell chances on push cards, or to 
render other services, or to pay cash for the said clocks; it is neces- 
sary for somebody to buy or sell something before the clocks are 
delivered. 

Each and all of the foregoing false, misleading, and exaggerated 
claims and representations hereinabove set out have and have had 
the capacity and tendency to mislead and deceive the purchasing 
public and prospective sales agents into the belief that they are true, 
and to induce them to purchase the clocks of respondent or become 
agents of the respondent in such belief, and to unfairly divert trade 
to respondent from its competitors who do not make such false, mis- 
leading or exaggerated claims, statements or representations con- 
cerning the products sold or offered for sale by such competitors. 

Par. 8. The aforesaid methods, acts, and practices of the respondent 
are all to the prejudice of the public and respondent’s competitors. 
Said methods, acts and practices constitute unfair methods of com- 
petition a commerce within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
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Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, FINvINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on July 11, 1930, issued and served its 
complaint in this proceeding upon respondent K & S Sales Company, 
a corporation. Thereafter on February 25, 1987, the Federal Trade 
Commission issued and served an amended and supplemental com- 
plaint upon the respondent, K & S Sales Company, a corporation, in 
its own name and right and trading under the names and styles of 
Garden City Novelty Manufacturing Company, Garden City Nov- 
elty Company, and Montrose Silk Company, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said amended and sup- 
plemental complaint and the filing of respondent’s answer thereto, 
testimony and other evidence in support of the allegations of the 
complaint were introduced by Henry C. Lank, attorney for the Com- 
mission, and in opposition thereto by John A. Nash, attorney for 
the respondent, before Miles J. Furnas, an examiner of the Commis- 
sion theretofore duly designated by it. In addition to said testimony 
and other evidence, a stipulation as to certain facts was entered into 
between W. T. Kelley, Chief Counsel of the Federal Trade Com- 
mission, and John A. Nash, counsel for the respondent. 

Said testimony and other evidence and stipulation were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on said amended and supplemental complaint, answer thereto, 
testimony and other evidence, stipulation of counsel, briefs in sup- 
port of the complaint and in opposition thereto, and the oral argu- 
ments of counsel for the Commission and for the respondent; and 
the Commission having duly considered the matter, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent, K & S Sales Company, is a cor- 
poration organized and operating under the laws of the State of 
Illinois, with its principal office and place of business located at 4329 
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East Ravenswood Avenue in the city of Chicago, State of Illinois. 
The respondent does business in its own name and right and also uses 
the trade names and styles, Garden City Novelty Manufacturing 
Company, Garden City Novelty Company, and Montrose Silk Com- 
pany. Respondent is now, and for several years last past has been 
engaged in advertising, offering for sale, and selling various articles 
of merchandise in commerce between and among the various States 
of the United States and in the District of Columbia, and causes its 
said mercandise, when sold, to be shipped or transported from its 
principal place of business in the State of [Illinois to purchasers 
thereof in the State of Illinois and in practically all the other States 
of the United States, as well as in the District of Columbia, at their 
respective points of location. There is now, and has been for sev- 
eral years last past, a course of trade and commerce by said respond- 
ent in such merchandise between and among the various States of © 
the United States and in the District of Columbia. The merchandise 
so sold and distributed by respondent includes ladies’ and men’s 
hosiery, locks, cameras, fountain pen desk sets, radios, food mixers, 
toastmaster and hospitality trays, roastmasters, vacuum cleaners, 
washing machines, watches, cigarette lighters, penknives, hunting 
knives, ladies’ vanity cases, opera and field glasses, military brush 
sets, pipes, air rifles and toys, and novelties as well as various other 
articles of merchandise. In so carrying on said business respondent 
is, and has been, engaged in active competition with other corpora- 
tions and with partnerships and individuals engaged in the manu- 
facture, sale and distribution of similar or like articles of mer- 
chandise, or in the sale and distribution thereof in commerce 
between and among the various States of the United States and the 
District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 above, respondent furnishes, and has furnished, various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises or lottery schemes in distributing 
said merchandise to the ultimate consumers wholly by lot or chance. 
Said devices or plans of merchandising consist of a variety of punch- 
boards, push cards, or fortune boards, or other similar devices, the 
use of which by retail dealers or individuals in connection with the 
sale and delivery to the purchasing public of respondent’s said 
merchandise or products was, and is, substantially as follows: 

(a) Said punchboards consist of boards of various shapes and 
sizes with from 100 to 4,000 holes. Into each of the holes has been 
inserted a small slip of paper bearing a printed number, the printed 
slips bearing consecutive numbers according to the number of holes 
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contained in the board but not arranged in numerical sequence, and 
said slips are so placed and secreted in said punchboards that they 
cannot be seen by the customer except when they are punched from 
the board. The punchboards bear legends indicating the numbers 
which entitle the purchasing public to an article of merchandise or 
prize, and in some cases the last punch in each board receives a 
prize. Customers pay 5¢ or 10¢ for each punch from the board, and 
the purchasers of punches who receive numbers calling for an article 
of merchandise receive such article, and purchasers who receive num- 
bers other than those enumerated on the board, or who do not qualify 
by purchasing the last punch on the board, receive nothing for 
their money. The said articles or merchandise vary in value, but 
each of said articles of merchandise is of greater value than the cost 
of a single punch from the said board, and the combined value of 
the articles of merchandise is much less than the cost of the total 
punches on the board. 

(6) The push cards have a number of partially perforated disks, 
and when a push is made and the disk separated from the card a 
number is disclosed. There are as many separate numbers as there 
are disks on the board, but the numbers are varied or assorted and 
are not arranged in numerical sequence. The numbers on said disks are 
effectively concealed from customers and prospective customers until a 
selection has been made and the disk selected separated from the card. 
The price of sales varies, but on some of the cards the price which 
customers pay ranges from 1¢ to 29¢ depending upon the number 
obtained. Numbers from 1 to 29 pay the amount of the number in 
cents; numbers over 29 pay 29¢. The push card bears statements or 
legends informing the customers and prospective customers that cer- 
tain numbers entitle the purchasers obtaining the same to certain 
specified merchandise. Purchasers of pushes who receive one of the 
specified numbers receive the articles of merchandise as described in 
said statements or legends without additional cost. Purchasers who 
do not receive one of the specified numbers receive nothing for their | 
money other than the privilege of pushing a disk from said card. 
The said articles of merchandise vary in value but each of said arti- 
cles of merchandise is of greater value than the cost of a single push 
from said push card. 

Other push cards have a number of girls’ names immediately above 
the partially perforated disks, and when all the disks have been 
separated from the push card a master seal on said card is removed 
exposing a girl’s name similar to one of those mentioned on said card, 
and the purchaser who pushes the disk under that name is entitled 
to the article of merchandise specified without additional cost, On 
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still other push cards certain specified numbers are free, and the 
winner is ascertained after all the pushes have been purchased by 
removing a master seal and disclosing a legend. On some of the push 
cards the purchasers pay from 1¢ to 35¢, depending upon the number 
pushed out; numbers under 385 pay the amount of the number in 
cents; and numbers over 85 pay 35¢. The said punchboards, push 
cards and fortune boards vary in detail but all involve substantially 
the same features as the above plans and lottery schemes. In all of 
the aforesaid plans the person who receives the article of merchan- 
dise is selected wholly by lot or chance and makes no additional pay- 
ment, while the other purchasers receive nothing for their money 
other than the privilege of making a push or punch. 

Par. 3. Respondent furnishes its customers and prospective cus- 
tomers with various display posters, advertisements, and printed 
instructions to be used in distributing and using said punchboards, 
push cards, fortune boards, and other devices in connection with the 
sale and distribution of the aforesaid merchandise. On one of the 
said printed instruction! circulars, there are, among other things, the 
following printed legends, to wit: 


HOW TO OBTAIN YOUR MODERNE ROTARY CLOCK 


This card consists of 32 girls’ names—beneath each name is a concealed 
number which shows the amount the person selecting that particular name is 
to pay for participating in this opportunity. 

These concealed numbers range from No. 1 to No. 52 but your customers pay 
only 1¢ to 29¢, according to the number disclosed under the disc punched. For 
instance, if customer punches 1 he pays 1¢. If 10 is punched, he donates 10¢, 
or if 50 is punched, he pays only 29¢. NOTHING HIGHER THAN 29%—29¢ 
is maximum cost. (Total $8.60.) 

When all names have been punched and collections made, you then remove 
the large seals and disclose the winners—the persons who punched the corre- 
Sponding name received One (1) Moderne Rotary Clock, valued at $5.00. 

And, for your efforts, you also receive one Moderne ROTARY CLOCK. 

Upon receipt of your order (see other side) with the $8.60 remittance, (or we 
will ship C. O. D., F. O. B. Chicago) we immediately ship you Three (3) Mod- 
erne Rotary Clocks, Two (2)) of which may be given the holders of the names 
under the large seals—the other may be retained by you. 

Isn’t this an easy way to obtain a clock valued at $5.00? Nothing hard about 
this—nothing complicated—you merely show the clock or illustration to your 
friends, neighbors, coworkers in the office, shop, ete. They will all want it. 

This material is sent you absolutely free for your use if you wish. It can 
be used with any' merchandise. If you desire to purchase from us, you can do 
so at any time. 

NOTE—Write purchaser’s name opposite the girls name he selects and then 
remove disc by pushing with pencil or any pointed object. 

Don’t forget the surprise gift—send your order and remittance within 15 days 
and the FREE gift will certainly SURPRISE you. 
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As stated above, the other devices which respondent furnishes are 
identical in principle but vary in detail. The members of the public 
to whom respondent furnishes its said devices and literature use the 
same in the manner suggested by respondent thereby distributing 
respondent’s merchandise to others and procuring respondent’s mer- 
chandise for themselves. The sale and distribution of respondent’s 
merchandise through the use of, or by means of, said punchboards, 
push cards, or other devices constitutes the operation of lottery 
games of chance or gift enterprises, and the respondent, in furnish- 
ing said punchboards, push cards, or other devices, puts in the hands 
of others the means of conducting lottery games of chance or gift 
enterprises in the distribution of its merchandise. 

Par. 4. The respondent, in furnishing said punchboards, push 
cards, and other devices, has knowledge that the said devices are, and 
have been, used in distributing its merchandise and furnishes said 
punchboards, push cards, and other devices so that its merchandise 
may be sold or distributed to the public by lot or chance. 

Par. 5. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondent who do not furnish punchboards, 
push cards, or devices similar to those furnished by respondent, and 
who do not furnish any devices by which their merchandise can be 
distributed to the public by lot or chance. There are also many com- 
petitors of respondent who are opposed to the use of punchboards, 
push cards, and other devices in the sale and distribution of their 
merchandise and such competitors refrain from furnishing such 
devices. Competitors of respondent were called as witnesses and 
testified in this proceeding, and the Commission finds that the sale of 
merchandise by means of said punchboards, push cards, and other 
devices, injuriously affects the sale of similar or like merchandise 
by such competitors, and that trade is diverted to respondent from 
its said competitors by reason of the furnishing of said punchboards, 
push cards, or like devices. The use of such methods by the 
respondent in the sale and distribution of its merchandise is prej- 
udicial and injurious to the public and to respondent’s competitors, 
and has resulted in the diversion of trade to respondent from its said 
competitors, and is a restraint upon and a detriment to the freedom 
of sale and legitimate competition. 

Par. 6. Many dealers in, and ultimate purchasers of, merchandise 
similar to or identical with respondent’s merchandise are attracted 
by respondent’s said methods and by the element of chance involved 
in the sale thereof in the manner above described, and are thereby 
induced to buy, sell, or distribute respondent’s merchandise in 
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preference to merchandise offered for sale and sold by competitors 
of respondent who do not use the same or equivalent methods, and 
trade is thereby diverted to respondent from its said competitors. 

Par. 7. As stated previously in these findings, the respondent sells 
its merchandise in practically all of the States of the United States 
and in the District of Columbia, and while the annual volume of 
respondent’s business was not shown exactly, an official of the 
respondent testified, and the Commission finds that approximately 
150,000 push cards were distributed for the distribution of ladies’ 
and men’s silk hosiery and that sales of such hosiery were in excess 
of $15,000; that during the period of about one year immediately 
preceding the hearings in this case, the respondent distributed 
approximately 1,000,000 push cards for the distribution of one type 
of clock; and that it distributed approximately 100,000 push cards 
for the distribution of one of its cameras. And, further, that in the 
sale and distribution of its merchandise by push cards, the 
respondent during the period from March until October, 1936, both 
months inclusive, distributed approximately 1,500,000 push cards. 
The Commission also finds that its sale of merchandise by means of 
punchboards and other devices is, and has been, substantial. 

Par. 8. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described in paragraph 1 
hereof, by means of lot or chance, is contrary to public policy. 

Par. 9. In the course and conduct of its business, respondent has 
caused, and causes, the representation to be made to its customers and 
prospective customers by the use of the firm name and style, Garden 
City Novelty Manufacturing Company, that it is the manufacturer 
of some or all of the merchandise which it sells and distributes, 
which representation is false and misleading for the reason that the 
respondent neither owns, controls, nor operates any factory whatso- 
ever and does not manufacture any merchandise sold by it. 

The Commission further finds that a considerable number of the 
purchasing public has a preference for dealing direct with the man- 
ufacturer of products being purchased believing that they secure 
lower prices, superior quality, and other advantages that are not ob- 
tained when they purchase from a selling agency or middleman. 
The use by respondent of said representation that it is a manufac- 
turer has the capacity and tendency to, and does, mislead and de- 
ceive many of respondent’s said customers into the erroneous belief 
that respondent manufactures some or all of the merchandise sold 
by it and that persons dealing with the respondent are buying said 
merchandise directly from the manufacturer thereof, thereby elimi- 
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nating the profits of middlemen and obtaining various advantages 
that are not obtained by persons purchasing goods from middlemen. 
There are persons, firms, and corporations selling merchandise simi- 
lar to the merchandise sold and distributed by respondent who do 
not falsely represent that they manufacture the merchandise sold by 
them. The use by respondent of the representation that it is the 
manufacturer of some or all of the merchandise sold and distributed 
by it has the tendency and capacity to, and does, divert trade to 
respondent from other persons, firms, and corporations, selling simi- 
lar merchandise. 

Par. 10. In the course and conduct of its business respondent has 
caused advertisements to be inserted in newspapers, magazines, and 
other periodicals of general circulation throughout the United States 
containing among other statements and representations of which the 
following are typical illustrations: 

(b) (PICTURE OF A CLOCK) GIVEN AWAY You get one—Your friends 
get one—without cost. Let us give you the details of this amazing Time Teller. 
Also it can pay you big money giving it away free. Nothing to buy or seil! 


Write fast. 
GARDEN CITY NOVELTY CoO. 


4338 Ravenswood Ave. Chicago, [ll. 


(6) (PICTURE OF A CLOCK) GIVEN AWAY! You get one—Your friends 
get one—without cost. Let us give you the details of this amazing TIME 
TELLER. Also it can pay you big money by showing others how to obtain 
without cost. Nothing to buy or sell! Write fast. 


GARDEN CITY NOVELTY CO. 
4344-B Ravenswood Ave. Chicago, Ill. 


The clocks referred to in said advertisements are not given away. 
Persons answering the advertisement do not receive one without cost, 
and friends of persons answering said advertisements do not receive 
one without cost. Respondent does not pay big money for giving 
away said clocks free, the facts being that respondent requires persons 
receiving clocks to forward money in payment therefor. The said 
clocks are distributed by means of push cards heretofore described in 
these findings, the said clocks thus being distributed by lot or chance 
to a purchaser of such a chance from said push cards and the person 
or agent of the respondent who sells the said chances receiving a 
clock for their services. 

Such false, misleading, and exaggerated advertisements and repre- 
sentations have the capacity and tendency to, and do, mislead and 
deceive the purchasing public and prospective sales agents and in- 
duce su~h persons to become agents or representatives of the respond- 
ent or to distribute respondent’s merchandise. Such claims and rep- 
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resentations have the capacity and tendency to, and do, divert trade 
to respondent from others selling similar merchandise who do not 
make such claims or representations. 


CONCLUSION 


The aforesaid acts and practices of the respondent, K & S Sales 
Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the Com- 
mission, the answer of respondent, testimony and other evidence 
taken before Miles J. Furnas, an examiner of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
amended and supplemental complaint and in opposition thereto, 
stipulation of counsel as to certain facts, briefs filed herein, and oral 
arguments by Henry C. Lank, counsel for the Commission, and by 
John A. Nash, counsel for the respondent, and the Commission hav- 
ing made its findings as to the facts and conclusion that said respond- 
ent has violated the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, K & S Sales Company, a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale and distribution of various 
articles of merchandise in interstate commerce or in the District of 
Columbia do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards, 
punchboards, or similar devices so as to enable such persons to dis- 
pose of or sell by the use thereof such articles of merchandise; 

2. Mailing, shipping or transporting to the members of the public 
or to denies pie cards, punchboards, or similar devices so prepared 
or printed as to enable said persons or dealers by the use thereof to 
sell or distribute merchandise being offered for sale and sold by 
respondent ; 

3. Selling or otherwise disposing of various articles of merchandise 
by the use of push cards, punchboards, or similar devices; 
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4. Representing by the use of the firm name, Garden City Novelty 
Manufacturing Company, or otherwise, that it is the manufacturer 
of some or all of the merchandise which it sells and distributes; 

5. Representing directly or indirectly by the use of advertisements 
in magazines and periodicals or otherwise that the merchandise 
which it sells or distributes is given away or may be obtained free 
of charge. 

It is further ordered, That the respondent, K & S Sales Company, 
a corporation in its own name and right, and trading under the 
names and styles of Garden City Novelty Manufacturing Company, 
Garden City Novelty Company, and Montrose Silk Company, shall, 
within 30 days after service upon it of this order, file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which it has complied with the order to cease and desist 
hereinabove set forth. 
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In THE MATTER OF 


MIKE GELLMAN AND NATE GELLMAN, INDIVIDUALLY, 
AND TRADING AS GELLMAN BROTHERS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THD ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 1880. Complaint, Nov. 28, 1930—Decision, Jan. 13, 1938 


Where a firm engaged in sale and distribution of hunting knives, clocks, wrist 
watches, compacts, cameras and various other articles of merchandise— 

Furnished various devices and plans of merchandising involving variety of 
punchboards, push cards, or similar devices for retailer’s or operator’s use 
in selling and delivering to purchasing public its said products, under 
schemes by which chance purchasér received more costly article, or nothing 
further, dependent upon success or failure in selection of right number, 
and paid, in accordance with particular plan, fixed, or varying, amount, 
or nothing, dependent upon particular number secured; and thereby put 
in hands of others means of conducting lotteries, games of chance, or gift 
enterprises in distribution of their merchandise, with knowledge and intent 
that such devices were and would be used in such distribution to public 
by lot or chance by retail dealers and other vendees of their said products, 
contrary to public policy long recognized by the common law and criminal 
statutes, and to an established public policy of the United States Govern- 
ment, and in competition with many who are opposed to use of such devices 
in sale and distribution of their merchandise, and refrain from furnish- 
ing the same; 

With result that sale of merchandise by means of said devices by competitors 
was injuriously affected, and trade was diverted to them from competitors 
by reason of furnishing the same, to their prejudice and injury and that 
of public, and there was a restraint upon and a detriment to the freedom 
of fair and legitimate competition: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank for the Commission. 
Nash & Donnelly, of Chicago, Il., for respondents. 


CoMPLAINT 


Acting in the public interest, pursuant to the provisions of an Act 
of Congress, approved September 26, 1914, entitled, “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” the Federal Trade Commission charges 
that Mike Gellman and Nate Gellman, individually and as copart- 
ners trading as Gellman Brothers, hereinafter referred to as re- 
spondents, have been and are using unfair methods of competition 
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in interstate commerce in violation of the provisions of Section 
5 of said act, and states its charges in that respect as follows: 

ParacrapH 1. The respondents, Mike Gellman and Nate Gellman, 
are copartners doing business under the firm name and style of 
Gellman Brothers, and have their principal office and place of busi- 
ness located in the city of Minneapolis, State of Minnesota. They 
are now and for more than four years last past have been engaged 
in selling various articles of merchandise to purchasers thereof 
located in various States of the United States. They cause said 
merchandise, when sold, to be transported from their place of busi- 
ness in the State of Minnesota into and through other States of 
the United States to purchasers thereof located in a State or States 
of the United States other than the State of Minnesota. In the 
course and conduct of their business respondents are engaged in 
competition with other corporations, partnerships, and individuals 
engaged in the sale and distribution of similar articles of merchan- 
dise in commerce between and among various States of the United 
States. 

Par. 2. In the course and conduct of their business as described 
in paragraph 1 hereof the respondents have been and are now 
soliciting the sale of, and selling and transporting in commerce 
to retail deaiers in various States of the United States certain articles 
of merchandise, and in the sale and distribution of their said mer- 
chandise or products said respondents have furnished various devices 
and plans of merchandising which involves the operation of gift 
enterprises and/or lottery schemes, and a distribution of such mer- 
chandise or products to the ultimate consumers wholly by lot or 
chance. Said devices or plans consist of a variety of punchboards, 
push cards or fortune boards, and other similar devices, the method 
or use of which by retail dealers in connection with the sale and 
delivery to the purchasing public of respondents’ said merchandise 
or products was and is substantially as follows: 

Said punchboards consist of boards of various shapes and sizes, 
with from one hundred to four thousand holes. Into each of the holes 
has been inserted a small slip of paper bearing a printed number, the 
printed slips bearing consecutive numbers according to the number of 
holes contained in the board, and said slips are so placed and secreted 
in said punchboard that they cannot be seen by the customer except 
when they are punched from the board. The punchboards bear leg- 
ends indicating the numbers which entitle the purchasing public to 
an article of merchandise or prize, and in some cases the last punch in 
each board receives a prize. Every customer pays 5¢ or 10¢ for each 
punch from the board and the purchasers of punches who receive 
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numbers other than those enumerated on the board, or who do not. 
qualify by purchasing the last punch on the board, receive nothing 
for their money. The said articles of merchandise vary in value, but 
each of said articles of merchandise is of greater value than the cost 
of a single punch from the said board, and the combined value of 
the articles of merchandise is much less than the cost of the total 
punches on the board. 

The purchasing public are thus induced and persuaded into pur- 
chasing punches from the said boards in the hope that they may 
obtain one of the prize winning numbers and thus obtain one of the 
prizes called for by the said numbers. The merchandise of the re- 
spondents is thus distributed to the purchasers of punches from the 
board wholly by lot or chance. 

The said punchboards also make use of various other plans or 
schemes for the distribution of merchandise to the consuming public 
other than that just above described. These various forms or schemes 
are known and described by the respondents as “Put and Take,” “Hit 
Me—Take Me,” “Numbers from 1 to 22, pay what you draw. Num- 
bers over 22 pay 22¢,” “New Style ‘Double Pay’ Merchandise Assort- 
ment 5¢ punch pays single on money winners, 10¢ punch pays double 
on money winners,” “Combination Merchandise Assortments. New 
Three Way Sales Board,” “Full Value Every Punch a Winner,” 
“Sweets for your Sweetie. Has special ‘money row with 36 addi- 
tional punches free’,” “This year’s sales board surprise. 600 free 
punches (each marked free) with equal chance to win,” “Lucky Stops,” 
“Lucky Cash,” “Galloping Dominoes,” “Game of Hands,” “Top the 
Seven,” “Down the Stretch,” “Lose and Win,” “Movie Stars,” “Big 
Business,” “Teapot Dome Oil Gusher,” “Rays of Fortune,” “Pick your 
favorite fruit,” “Can Can,” “Cash Register,” “K. O. Vendor,” “Odd 
Ball,” “Blond or Brunette,” “Kelly Pool,” “Batter Up,” “Horse Race,” 
“Ace High,” and various other titles or schemes. 

The punch cards and fortune boards involve substantially the same 
plan or plans as referred to above. 

Par. 3. The aforesaid retail dealers of the respondents expose said 
articles of merchandise in connection with the aforesaid punchboards, 
push cards, or fortune boards, and sell punches, pushes, or fortune 
cards to the purchasing public in accordance with the aforesaid plans 
whereby the said merchandise of the respondents is distributed to the 
purchasers of punches, pushes, or fortune cards from the said boards 
wholly by lot or chance. Respondents thus supply to and place in 
the hands of others the means of conducting a lottery in the sale of 
their products in accordance with the respondents’ sales plan herein- 
above set forth. 
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Par. 4. The respondents’ sales plans as mentioned in paragraphs 
2 and 3 thus tend to and do induce many of the consuming public 
to purchase respondents’ said products in preference to the products 
of respondents’ said competitors because of the chance of obtaining 
one of said articles of merchandise at a price of 5¢ or 10¢, rather 
than at the normal retail price of the same, which is many times 
greater than 5¢ or 10¢, or because of the chance of obtaining one 
of the said articles of merchandise at a price less than its normal 
retail price by one of the various other plans, schemes or methods 
described in paragraph 2, and the distribution of said articles of 
merchandise to the consuming public is determined wholly by lot 
or chance. 

Par. 5. The above alleged acts and practices of respondents are 
all to the prejudice of the public and respondents’ competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpines as To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on November 28, 1930, issued, and 
on December 1, 1930, served, its complaint in this proceeding upon 
the respondents, Mike Gellman and Nate Gellman, individually and 
as copartners trading as Gellman Brothers, charging them with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondents’ answer thereto, testimony and other 
evidence in support of the allegations of said complaint were intro- 
duced by Henry C. Lank, attorney for the Commission, and in 
opposition thereto by John A. Nash, attorney for the respondents, 
before Miles J. Furnas, an examiner of the Commission, thereto- 
fore duly designated by it. The said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in oppo- 
sition thereto, and oral arguments of counsel aforesaid; and the 
Commission having duly considered the same, and being now fully 
advised in the premises, finds that this proceeding is in the interest 
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of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO FACTS 


Paracrapu 1. The respondents, Mike Gellman and Nate Gell- 
man, are individuals doing business as a copartnership under the 
firm name and style of Gellman Brothers, and have their principal 
office and place of business located in the city of Minneapolis, State 
of Minnesota. They are now and for several years last past have 
been engaged in the sale and distribution of various articles of 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia. They cause said 
merchandise, when sold, to be shipped from their principal place of 
business in the State of Minnesota to purchasers thereof in the State 
of Minnesota and in practically all the other States of the United 
States, as well as in the District of Columbia, at their respective 
points of location. There is now-and has been for several years last 
past a course of trade and commerce by said respondents in such 
merchandise between and among the States of the United States and 
in the District of Columbia. In the year 1936 such commerce 
amounted to approximately $8,000 of sales volume. In so carry- 
ing on said business, respondents are and have been engaged in 
active competition with other partnerships and with corporations 
and individuals engaged in the manufacture of similar or like 
articles of merchandise and in the sale and distribution thereof in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In connection with the sale and distribution of such mer- 
chandise said respondents have furnished various selling and mer- 
chandising devices and plans which involve the operation of gift 
enterprises, lottery schemes, or games of chance. Said devices or 
plans consist of a variety of punchboards, push cards, or fortune 
boards, and other similar devices, the method of use of which by 
retail dealers in connection with the sale and delivery to the pur- 
chasing public of respondents’ said merchandise or products was 
and is substantially as follows: 

Said punchboards consist of boards of various shapes and sizes, 
with from one hundred to four thousand holes. Into each of the 
holes has been inserted a small slip of paper bearing a printed num- 
ber, the printed slips bearing consecutive numbers according to the 
number of holes contained in the board. These numbers are not 
arranged in numerical sequence. Said slips are so placed and 
secreted in said punchboard that they cannot be seen by the cus- 
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tomer except when they are punched from the board. The punch- 


boards bear legends indicating the numbers which entitle the pur- 
chasing public to an article of merchandise or prize, and in some 
cases the last punch in each board receives a prize. Each customer 
pays 5¢ or 10¢ for each punch from the board and the purchasers 
of punches who receive numbers other than those enumerated on the 
board or who do not qualify by purchasing the last punch on the 
board, receive nothing for their money. The said articles of mer- 
chandise vary in value, but each of said articles of merchandise is 
of greater value than the cost of a single punch from the said board. 

The said punchboards also make use of various other plans or 
schemes for the distribution of merchandise to the consuming public 
other than that just above described. These various forms or 
schemes are known and described by the respondents as “Put and 
Take,” “Hit Me—Take Me,” “Numbers from 1 to 22, pay what you 
draw, Numbers over 22 pay 22¢.” “New Style ‘Double Pay’ mer- 
chandise assortment 5¢ punch pays single on money winners, 10¢ 
punch pays double on money winners,” “Combination Merchandise 
Assortments, New Three Way Sales Board,” “Full Value Every 
Punch A Winner,” “Sweets for your Sweetie. Has special ‘money 
row with 86 additional purchases free’,’ “This year’s sales board 
surprise. 600 free punches (each marked free) with equal chance 
to win,” “Lucky Stops,” “Lucky Cash,” “Galloping Dominoes,” 
“Game of Hands,” “Top the Seven,” “Down the Stretch,” “Lose and 
Win,” “Movie Stars,” “Big Business,” “Teapot Dome Oil Gusher,” 
“Rays of Fortune,” “Pick your favorite fruit,” “Can Can,” “Cash 
Register,” “K. O. Vender,” “Odd Ball,” “Blond or Brunette,” “Kelly 
Pool,” “Batter Up,” “Horse Race,” “Ace High,” and various other 
titles or schemes. 

The merchandise sold and distributed by respondents included pen- 
knives, hunting knives, clocks, wrist watches, novelty smoker sets, 
cigarette lighters, pipes, ladies’ compacts, cameras, and various other 
articles of merchandise. The said punchboards, push cards and for- 
tune boards vary in detail but all involve substantially the same fea- 
tures as the above plans and lottery schemes. In all of the aforesaid 
plans the person who receives the article of merchandise is selected 
wholly by lot or chance and makes no additional payment, while the 
other purchasers receive nothing for their money other than the 
privilege of making a push or punch. 

Par. 8. The retail dealers and the members of the public to whom 
respondents sell and distribute their merchandise, together with the 
punchboards, push cards, fortune boards, or other devices, use such 
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devices to distribute respondents’ merchandise as described a 
The sale and distribution of respondents’ merchandise through the 
use of or by means of said punchboards, push cards, fortune boards, 
or other devices constitute the operation of lotteries, games of chance,, 
or gift enterprises. The respondents in furnishing said devices put 
in the hands of others the means of conducting lotteries, games of 
chance, or gift enterprises in the distribution of their merchandise. 

Par. 4. The respondents in furnishing said devices have knowledge 
that said devices are and have been and will be used in distributing 
their merchandise, and furnish said devices so that their merchandise 
may be sold or distributed to the public by lot or chance. The use: 
by respondents of said method in the sale of merchandise, and the 
sale of merchandise by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
contrary to an established public policy of the Government of the 
United States. 

Par. 5. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondents who do not furnish punchboards, 
push cards, fortune boards, or other devices similar to those furnished 
by respondents and who do not furnish any devices by which their 
merchandise can be distributed to the public by lot or chance. There 
are also many competitors of respondents who are opposed to the use 
of such devices in the sale and distribution of their merchandise, and 
such competitors refrain from furnishing such devices. Competitors 
of respondents were called as witnesses and testified in this proceed- 
ing and the Commission finds that the sale of merchandise by means 
of said devices injuriously affects the sale of similar or like merchan- 
dise by competitors and that trade is diverted to respondents from 
competitors by reason of the furnishing of said punchboards, push 
cards, fortune boards, or like devices. The use of such methods by 
the respondents in the sale and distribution of their merchandise is 
prejudicial and injurious to the public and to respondents’ competi- 
tors, and has resulted in the diversion of trade to respondents from 
their said competitors and is a restraint upon and a detriment to the 
freedom of fair and legitimate competition. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Mike Gellman 
and Nate Gellman, individually and trading as Gellman Brothers, are 
to the prejudice of the public and of respondents’ competitors and are 
unfair methods of competition in commerce and constitute a viola- 
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tion of the Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidences taken before Miles J. Furnas, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments by Henry C. Lank, counsel for 
the Commission, and by John A. Nash, counsel for the respondents, 
and the Commission having made its findings as to the facts that said 
respondents have violated the provisions of an Act of Congress 
approved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondents, Mike Gellman and Nate Gell- 
man, individually and trading as Gellman Brothers, their agents, 
representatives, and employees, in connection with offering for sale, 
sale and distribution of various articles of merchandise in interstate 
commerce or in the District of Columbia do forthwith cease and 
desist from: 

1. Supplying to or placing in the hands of retail dealers or others 
punchboards, push cards, fortune boards, or similar devices so as 
to enable such retail dealers and others to dispose of or sell by the 
use thereof such articles of merchandise; 

2. Mailing, shipping, or transporting to retail dealers or others 
punchboards, push cards, fortune boards, or similar devices so pre- 
pared or printed as to enable such retail dealers or others to sell or 
distribute merchandise by the use thereof; 

3. Selling or otherwise disposing of various articles of merchandise 
by the use of punchboards, push cards, fortune boards or similar 
devices. 

It is further ordered, That the respondents, Mike Gellman and 
Nate Gellman, individually or trading as Gellman Brothers, shall, 
within 30 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order to cease and 
desist hereinabove set forth. 
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In THe MATrerR OF 


MARCH OF TIME CANDIES, INC. 


COMPLAIN’, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2806. Complaint, May 15, 1986—Decision, Jan. 13, 1938 


Where a corporation engaged in manufacture and sale of candy, including cer- 
tain assortments which were so packed and assembled as to involve use 
of a lottery scheme when sold and distributed to the consumers thereof, 
and one of which was composed of a number of penny pieces of uniform 
size and shape, together with number of packages of candy to be given as 
prizes to those purchasers of aforesaid penny candies procuring piece, 
eolored center of which differed from that of majority, and together with 
large candy bar to be given free to purchaser of last piece in assortment— 

Sold, to wholesalers and to retailers for display and resale to purchasing public, 
in accordance with aforesaid sales plans, said assortments, and thereby 
supplied to and placed in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with aforesaid plans, 
contrary to public policy long recognized by the common law and criminal 
statutes and to an established public policy of the United States Govern- 
ment, and in competition with many who, unwilling to offer or sell candy 
so packed and assembled, or otherwise arranged and packed for sale to 
purchasing public, as to involve game of chance or any other method of 
sale contrary to public policy, refrain therefrom; 

With result that many dealers in and ultimate purchasers of candy were at- 
tracted by said method and manner of packing said product and by ele- 
ment of chance involved in sale thereof as above set forth, and thereby 
induced to purchase said candy, thus packed and sold by it, in preference 
to that offered and sold by said competitors who do not use same or 
equivalent method, and with tendency and capacity, because of said game 
of chance, to divert to it trade and custom from its said competitors as 
aforesaid, exclude from said trade all competitors who are unwilling to 
and do not use such or equivalent method as unlawful, lessen competi- 
tion in trade involved and tend to create monopoly thereof in it and such 
other distributors as use same or equivalent method, deprive purchasing 
public of benefit of free competition in trade in question, and eliminate 
therefrom all actual and exclude therefrom all potential, competitors who 
do not adopt and use such or equivalent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr, Miles J. Furnas, trial examiner 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Beach, Fathchild & Scofield, of Chicago, Ill., for respondent. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that March 
of Time Candies, Inc., a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition 
in commerce, as “commerce” is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParagrapH 1. Respondent, March of Time Candies, Inc., is a 
corporation organized and operating under the laws of the State of 
Uhnois, with its principal office and place of business located at 446 
North Hermitage Avenue, Chicago, Ill. Respondent is now, and 
for one year last past has been, engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers, 
jobbers, and retail dealers located at points in the various States 
of the United States, and causes and has caused its said products, 
when so sold, to be transported from its principal place of business 
in the city of Chicago, Ill, to purchasers thereof in other States 
of the United States at their respective places of business; and there 
is now, and has been for one year last past, a course of trade and 
commerce by said respondent in such candy between and among 
the States of the United States. In the course and conduct of said 
business, respondent is in competition with other corporations and 
with partnerships and individuals engaged in the manufacture of 
candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

One of said assortments of candy is composed of a number of 
pieces of candy of uniform size and shape, together with a number 
of packages of candy and a large bar of candy, which packages and 
large bar of candy are to be given as prizes to purchasers of said 
pieces of candy of uniform size and shape, in the following manner: 
The majority of the said pieces of candy of uniform size and shape 
in said assortment have centers of*the same color, but a small 
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number of said pieces of candy have centers of a different color; 
the said pieces of candy of uniform size and shape retail at the 
price of 1¢ each, but the purchasers who procure one of the said 
candies having a center colored differently from the majority of 
said candies is entitled to receive, and is to be given free of charge, 
one of the said packages of candy heretofore referred to. The pur- 
chaser of the last piece of candy of uniform size and shape in said 
assortment is entitled to receive, and is to be given free of charge, 
the large bar of candy also contained in said assortment. The color 
of the center of the said pieces of candy of uniform size and shape 
is effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the particular piece of candy 
broken open. The aforesaid purchasers of said candies, who procure 
a candy having a center colored differently from the majority of 
said pieces of candy in said assortment, thus procure one of the said 
packages or large bar of candy wholly by lot or chance. — , 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments resell the same to retail dealers, and said retail dealers and 
the retail dealers to whom respondent sells direct expose said assort- 
ment for sale and sell said candy to the purchasing public in accord- 
ance with the aforesaid sales plan. Respondent thus supplies to 
and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein- 
above set forth, and with the capacity and tendency of inducing 
purchasers thereof to purchase respondent’s said product in prefer- 
ence to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public, in the 
manner above alleged, involves a game of chance or the sale of a 
chance to procure packages or a Jarge bar of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid 
of said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has a danger- 
ous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this proceed- 
ing competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent, as above alleged, are unwilling 
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to offer for sale or sell candy so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors 
refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and 
who do not use the same or an equivalent method because the same 
is unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other method 
that is contrary to public policy. 

Par. 7. The aforementioned methods, acts and practices of respond- 
ent are all to the prejudice of the public and respondent’s competitors 
as hereinabove alleged. Said methods, acts, and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, Frypines as To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on May 15, 1936 issued, and on May 
18, 1936 served, its complaint in this proceeding upon respondent, 
March of Time Candies, Inc., charging it with the use of unfair 
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methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered herein, 
granted respondent’s request for permission to withdraw said answer 
and to substitute therefor an amended answer admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, 
which amended answer was duly filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and the 
amended answer; and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its find- 
ings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, March of Time Candies, Inc., is a cor- 
poration organized and operating under the laws of the State of 
Illinois, with its principal office and place of business located at 
446 North Hermitage Avenue, Chicago, Ill. Respondent is now, and 
for one year last past has been, engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers, 
jobbers, and retail dealers located at points in the various States of 
the United States, and causes and has caused its said products, when 
so sold, to be transported from its principal place of business in the 
city of Chicago, Ill, to purchasers thereof in other States of the 
United States at their respective places of business. There is now, 
and has been for one year last past, a course of trade and commerce 
by said respondent in such candy between and among the States of 
the United States. In the course and conduct of said business, 
respondent is in competition with other corporations and with part- 
nerships and individuals engaged in the manufacture of candy and 
in the sale and distribution thereof in commerce between and among 
the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain assortments of candy so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

One of said assortments of candy is composed of a number of 
pieces of candy of uniform size and shape, together with a number 
of packages of candy and a large bar of candy, which packages and 
large bar of candy are to be given as prizes to purchasers of said 
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pieces of candy of uniform size and shape, in the following manner: 
The majority of the said pieces of candy of uniform size and shape 
in said assortment have centers of the same color, but a small number 
of said pieces of candy have centers of a different color; the said 
pieces of candy of uniform size and shape retail at the price of 1¢ 
each, but the purchasers who procure one of the said candies having 
a center colored differently from the majority of said candies are 
entitled to receive, and are to be given free of charge, one of the said 
packages of candy heretofore referred to. The purchaser of the last 
piece of candy of uniform size and shape in said assortment is entitled 
to receive, and is to be given free of charge the large bar of candy 
also contained in said assortment. The color of the center of the 
said pieces of candy of uniform size and shape is effectively concealed 
from purchasers and prospective purchasers until a selection has been 
made and the particular piece of candy broken open. The aforesaid 
purchasers of said candies, who procure a candy having a center 
colored differently from the majority of said pieces of candy in said 
assortment, thus procure one of the said packages of candy wholly by 
lot or chance. : 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments resell the same to retail dealers, and said retail dealers and the 
retail dealers to whom respondent sells direct expose said assortment 
for sale and sell said candy to the purchasing public in accordance 
with the aforesaid sales plan. Respondent thus supplies to and 
places in the hands of others the means of conducting lotteries in the 
sale of its products in accordance with the sales plan hereinabove 
set forth. 

Par. 4. The sale of said candy to the purchasing public, in the man- 
ner above found, involves a game of chance or the sale of a chance to 
procure packages of candy. 

The use by respondent of said method in the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is contrary 
to an established public policy of the Government of the United 
States. The use by respondent of said method has the tendency 
unduly to hinder competition or create monopoly in this, to wit: that 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this proceeding competitors 
who do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 
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Many persons, firms, and corporations who make and sell candy in 
competition with the respondent are unwilling to offer for sale or sell 
candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to involve 
a game of chance, or any other method of sale that is contrary to 
public policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof im 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is. 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade alk 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of the respondent, March of Time 
Candies, Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent! and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the amended 
answer of respondent, March of Time Candies, Inc., admitting all 
the material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, and. 
the Commission having made its findings as to the facts and its con- 
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clusion that said respondent has violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, March of Time Candies, Inc., 
its officers, representatives, agents and employees, in connection with 
the offering for sale, sale and distribution of candy in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise ; 

2. Supplying to or placing in the hands of dealers assortments of 
eandy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lot- 
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at. retail pieces of candy of uniform size 
and shape having centers of different colors together with larger 
pieces of candy which said larger pieces of candy are to be given as 
prizes to the purchaser procuring a piece of candy having a center 
of a particular color. 

It is further ordered, That the respondent, March of Time Candies, 
Inc., a corporation, shall within 30 days after service upon it of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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In THE Marrer oF 


INDIANAPOLIS SOAP COMPANY, ALSO TRADING AS 
SANISOAP COMPANY, AND W. W. SOAP MANUFACTUR- 
ING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2966. Oomplaint, Nov. 4, 1936—Decision, Jan. 13, 1938 


Where a corporation engaged in manufacture of soap and soap products, and 
in sale and distribution thereof, through mail order concerns and house-to- 
house canyassers, throughout the United States, in substantial competition 
with others similarly engaged in such sale and distribution, or manufac- 
ture, sale, and distribution, including competitors who, as manufacturers 
and distributors of such products, in no way mark the same with retail 
prices, and also those who place thereon only price marks at which their 
products are actually offered and sold in usual course of business— 

Made use of expressior “Combination Price, 75¢”’ on the three-bar cartons in 
which it put up such soap, and which it sold, thus packaged and con- 
spicuously labeled, at 5¢ per carton, or thereabouts, to aforesaid canvassers 
for resale and distribution in conjunction with other products or separately, 
as desired, and in accordance with their practice and within their dis- 
cretion, at approximately 25¢ per carton; 

With effect of deceiving and misleading substantial portion of purchasing 
public into erroneous belief that said cartons of soap had retail value or 
price in excess of actual one, and were actually normally offered and 
sold at said marked price per carton in usual course of business, and with 
result that public, acting under mistaken and erroneous beliefs induced 
by such false and misleading representation, purchased substantial volume 
of its soap and trade was unfairly diverted to it thereby from competitors 
similarly engaged in manufacture, sale and distribution, or sale and dis- 
tribution, of such products, and who truthfully represent the quality 
and value thereof, and the price at which same are offered and sold to 
public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. John L. Hornor, trial examiner, 
Mr. DeWitt T. Puckett for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Indian- 
apolis Soap Company, a corporation, trading as Sanisoap Company, 
and as W. W. Soap Manufacturing Company, hereinafter referred 
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to as respondent, has been, and is now, using unfair methods of 
competition in commerce, as “commerce” is defined in said act, and 
it appearing to the said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrarge 1. Respondent, Indianapolis Soap Company, trading 
as Sanisoap Company, and as W. W. Soap Manufacturing Company, 
is a corporation, organized in 1922, and doing business under the 
Jaws of the State of Indiana, having its principal office and place 
of business at 1249 Roosevelt Avenue, Indianapolis, Ind. 

Respondent is now, and for several years last past has been, 
engaged in the sale of soap to the purchasing and consuming public 
located in various States of the United States and in the District of 
Columbia. Respondent now causes, and for several years last past 
has caused, its soap, when sold by it, to be shipped from its place 
of business in Indianapolis, Ind., to the purchasers thereof, located 
in the various States of the United States, and in the District of 
Columbia. There is now, and has been for several years last past, 
a constant current of trade and commerce, by the respondent, in 
soap, between and among the various States of the United States, 
and in the District of Columbia. 

Respondent is, and for several years last past has been, in substan- 
tial competition with other corporations, individuals, firms, and 
partnerships, engaged in the sale of soap in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its business, as described 
in. paragraph 1 hereof, respondent offers for sale and sells its soap 
packed in cardboard boxes. For the purpose of inducing the pur- 
chase of its said soap respondent has been, and is now, engaged in, 
fictitious price marking. On the lid of each box of said soap appears 
one of the following representations: “38 Bars—Combination Price 
75¢,” “Price 75¢,” or “Combination Price 75¢.” 

The said soap above metioned is sold by the respondent principally 
to house-to-house canvassers for resale to ultimate consumers. The 
prices marked on the boxes in which the soap above mentioned is 
sold are many times in excess of the actual selling price to said house- 
to-house canvassers and many times in excess of the actual value 
thereof and are much greater than the actual price at which said 
soap is sold by said canvassers to said ultimate purchasing and using 
public. The prices so indicated were not intended by the respondent 
to be the true retail price or the true retail value of said soap, and 
are false and fictitious, and in no sense represent either the true 
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value or the true selling price of the soap’so price marked. The 
prices marked as above indicated, were intended by the respondent 
and the canvasser purchasing for resale, to be far in excess of the price 
actually charged the ultimate consumer. 

Par. 3. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and does mislead a substantial portion of the purchasing 
public into the erroneous belief that such representations are true 
and into the purchase of substantial quantities of said soap from re- 
spondent on account of such erroneous belief. There are among 
the competitors of respondent, as mentioned in paragraph 1 hereof, 
manufacturers and distributors of soap who do not misrepresent in 
any way the prices at which their products are sold in the usual 
course of trade, who likewise advertise, sell, and distribute their soap 
among the various States of the United States and in the District of 
Columbia. By the representations aforesaid, trade is unfairly di- 
verted to respondent from such competitors, thereby substantial in- 
jury is being, and has been, done by respondent to competition in 
commerce as herein set out. 

Par. 4. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondent’s competi- 
tors and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finpines as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” the 
Federal Trade Commission, on November 4, 1936, issued, and on 
November 6, 1936, served, its complaint in this proceeding upon re- 
spondent, Indianapolis Soap Company, a corporation, also trading 
as Sanisoap Company and W. W. Soap Manufacturing Company, 
charging it with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint, and the filing of respondent’s answer thereto, testi- 
mony and other evidence in support of the allegations of said com- 
plaint were introduced by DeWitt T. Puckett, attorney for the Com- 
mission, and in opposition to the allegations of the complaint by Jesse 
M. Daily, counsel for the respondent, before John L. Hornor, an 
examiner of the Commission theretofore duly designated by it; and 
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said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, and briefs in sup- 
port of the complaint and in opposition thereto (no oral argument 
having been requested) ; and the Commission having duly considered 
the matter, and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondent, Indianapolis Soap Company, is an 
Indiana corporation, organized in 1922. Its office and manufactur- 
‘ing plant are located at 1249 Roosevelt Avenue, Indianapolis, Ind. It 
is engaged in the manufacture, sale and distribution of soap and 
soap products. Respondent also offers its said products for sale 
under the trade names Sanisoap Company and W. W. Soap Manu- 
facturing Company. 

Respondent’s said soap and soap products are manufactured and 
prepared for the market at its said place of business in Indianapolis, 
Ind., and distributed to the public through mail order houses 
and house-to-house canvassers throughout the United States. About 
one-third of its output is marketed through house-to-house canvassers. 
When orders are received for respondent’s said soap and soap prod- 
ucts, it causes such products to be shipped from its place of business 
in Indianapolis, Ind. to the purchasers thereof located at various 
points in the States of the United States other than the State of 
Indiana. At all times mentioned herein, the respondent has main- 
tained a course of trade in said soap and soap products in commerce 
among and between the various States of the United States. 

At all times since respondent entered into said business, it has been 
in substantial competition with other corporations, and with part- 
nerships and individuals, engaged in the sale and distribution, or in 
the manufacture, sale, and distribution, of soap and soap products, in 
commerce among and between the several States of the United States 
and in the District of Columbia. 

Par. 2. Respondent’s bar soap is put up in pasteboard cartons, 
three bars to the carton. On each of the cartons conspicuously ap- 
pears the expression “Combination Price, 75¢.” Thus packaged and 
labeled, respondent’s bar soap is sold by respondent for approxi- 
mately 5¢ per carton to house-to-house canvassers, located at various 
points in States of the United States other than the State of Indiana, 
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who in turn sell and distribute same to the purchasing public for 
approximately 25¢ per carton. “ot 

The house-to-house canvassers usually carry, in addition to the 
cartons of soap, other products such as soap flakes, cleansers and 
soap powders. The canvassers determine what item or items shall be 
included in their stock in trade and respondent’s sales to the can- 
vassers do not always include the auxiliary products. It is within 
the discretion, also, of the canvassers to determine what item or items 
they shall offer for sale and sell and the price or prices at which the 
said item or items are offered for sale and sold. Respondent’s cartons of 
soap labeled “Combination Price, 75¢” are not intended by respondent 
to be sold at retail, nor are they actually sold for 75¢ per carton re- 
tail. Asa rule, they are actually sold at retail for approximately 25¢ 
per carton, the canvasser paying only 5¢ per carton therefor. The 
cartons may or may not be sold in conjunction with other products 
depending on whether the particular canvasser chooses to offer the 
cartons of soap singly, in groups, or in conjunction with other 
products. 

Par. 3. There are, among the competitors of respondent referred 
to in paragraph 1 hereof, manufacturers and distributors of soap 
and soap products who in no way mark their soap and soap products 
with retail prices. There are also among said competitors those who 
place upon their soap and soap products only the price marks at 
which their products are actually offered for sale and sold in the 
usual course of business, 

Par. 4. The use by respondent of the expression “Combination: 
Price, 75¢” on its cartons of soap, which cartons do not in fact sell 
for 75¢ each, but actually sell for a price much less than 75¢ each, 
has had, and now has, the capacity and tendency to, and does, de- 
ceive and mislead a substantial portion of the purchasing public into 
the erroneous belief that said cartons of soap have a retail value or 
price in excess of the actual value or price thereof and are actually 
normally offered for sale and sold at 75¢ per carton in the usual 
course of business. Acting under the mistaken and erroneous be- 
liefs induced by the false and misleading representation above re- 
ferred to, the public has purchased a substantial volume of respond- 
ent’s soap with the result that trade has been unfairly diverted to 
the respondent from its competitors likewise engaged in the manu- 
facture, sale and distribution, or in the sale and distribution, of soap 
and soap products, who truthfully represent the quality and value of 
their respective products and the price at which their said products 
are offered for sale and sold to the public. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, Indianapolis 
Soap Company, a corporation, also trading as Sanisoap Company, 
and W. W. Soap Manufacturing Company, are to the prejudice of 
the public and of respondent’s competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled, “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John L. Hor- 
nor, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, and briefs in support of the complaint and in opposition 
thereto (no oral argument having been requested), and the Commis- 
sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an Act of Congress 
approved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Indianapolis Soap Company, a 
corporation, doing business under its own name and also trading 
as Sanisoap Company and W. W. Soap Manufacturing Company, 
or trading under any other name, its agents, representatives and 
employees in connection with the offering for sale, sale and dis- 
tribution of soap and soap products, in interstate commerce or in 
the District. of Columbia, do forthwith cease and desist from: 

Representing, through the use of fictitious price marks, or through 
the use of any other means or device, or in any manner, that its 
soap has a retail value or price which is in excess of the price at 
which said soap is actually and customarily offered for sale and 
sold to the ultimate consumer thereof. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In roe Matter oF 


Py 


GABRIEL S. DUSCH, SR., AND GABRIEL S. DUSCH, JR., 
TRADING AS GABRIEL’S LABORATORIES 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3016. Complaint, Dec. 19, 1936—Decision, Jan. 13, 1938 


Where a firm engaged in preparation of its “Gabriel’s Mange Formula,” and 
in distribution and sale thereof to purchasers at various points in other 
States and in the District of Columbia, in substantial competition with 
others engaged in manufacture, distribution, and sale of mange cures or 
other products designed, intended, and sold for same purposes for which 
its aforesaid preparation was sold in commerce as abowe set forth, 
and including many who manufacture, compound, distribute, and sell 
various products designed, intended and sold to cure, relieve, or treat said 
ailment and allied diseases, and who do not in any way misrepresent the 
quality or character of their respective products or their effectiveness in 
use; in advertising the same in different magazines circulating through- 
out the various States and aforesaid District— 

Represented that its said product was an effective cure for all types of mange 
and would effect cures thereof overnight, through such statements as 
“Kills mange overnight or money back,” “Kill mange mites and eggs over- 
night * * *,” “* * * The mites which cause sarcoptic mange are 
killed almost instantly * * *,” ete, facts being said formula or prod- 
uct had no effect or curative value whatever upon follicular mange, needed 
to be applied for weeks upon sarcoptic mange, provided in no instance 
overnight cure of either type of said disease, and claims and representa- 
tions made by it as above indicated, with respect to nature and effect of 
its said preparation when used for purpose for which same was sold, were 
grossly exaggerated, misleading, and untrue; 

With tendency and capacity to mislead substantial portion of purchasing pub- 
lic into erroneous belief that use of aforesaid product would accomplish 
results claimed, and with result that number of purchasing public, by 
virtue of such belief, bought substantial quantity of its said preparation, 
and trade was unfairly diverted to it from competitors engaged in manu- 
facture and sale in interstate commerce of medicinal products designed 
for treatment of said. disease and who do not falsely represent curative 
value thereof; to the injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr, Alden 8. Bradley and Mr. J. T. Welch for the Commission. | 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
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sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Gabriel S. 
Eusch, Sr., and Gabriel S. Eusch, Jr.,! individuals and co-partners, 
trading as Gabriel’s Laboratories, hereinafter referred to as respond- 
ents, have been and are using unfair methods of competition in com- 
merce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrapPyH 1. Respondents, Gabriel S. Eusch, Sr., and Gabriel S. 
Eusch, Jr., maintain a copartnership, trading under the name of 
Gabriel Laboratories, and have their main office and place of business 
at 402 Main Street, Tell City, Ind. Respondents are now and have 
been for some years past engaged in the business of preparing, dis- 
tributing, and selling in commerce, as herein set out, certain medi- 
cines designed, intended, and represented as mange cures and dis- 
temper cures by the respondents. 

Par. 2. Said respondents, being engaged in business as aforesaid, 
cause said medicines, when sold, to be transported from their place 
of business in the State of Indiana to purchasers thereof located at 
various points in other States of the United States and in the District 
of Columbia. There is now, and has been for several years, a con- 
stant current of trade and commerce in said products so prepared, 
distributed, and sold by the respondents, between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their business, respondents 
are now, and have been, in substantial competition with other indi- 
viduals and with firms and corporations likewise engaged in the busi- 
ness of manufacturing, distributing, and selling mange cures and 
distemper preparations or other products designed, intended, and sold 
for the same purposes for which respondents’ products are sold, in 
commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course and conduct of said business and for the pur- 
pose of inducing the purchase of said medicines, respondents have 
caused advertisements to be printed and circulated in various maga- 
zines, to wit, “Dog World,” “Dog News,” “Field and Stream,” “Out- 
door Life,” “Blood Lines Journal,” “Red Ranger,” “American Hound 
Journal,” “Hounds & Hunting,” “Hunting & Fishing,” and “Out- 
doors.” Each of such magazines have a circulation throughout the 


1 Respondents, joined and named in the complaint as Gabriel S. Eusch, Sr., and Gabriel 
8S. Eusch, Jr., trading as Gabriel's Laboratories, answered as Gabriel S. Dusch, Sr., and 
Gabriel S. Dusch, Jr., trading as Gabriel’s Laboratories, and were thus named and identi- 
fied in the findings and order. 
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various States of the United States and the District of Columbia. 
In such advertisements the following statements were made: 


KILLS 
MANGE 
OVERNIGHT 
or Your Money Back 


This positive guarantee on Gabriel’s Mange Formula protects you in trying 
a remedy that has succeeded where all else has failed, in hundreds of obstinate 
cases. Used and endorsed by many of America’s finest kennels. It is the prod- 
uct of scientific men who are nationally known as dog-owners and dog-breeders, 
with fifty years of actual experience. The mites which cause sarcoptic mange 
are killed almost instantly, yet the irritated skin is promptly soothed and 
healed. Equally effective for many other skin diseases of dogs, foxes and live- 
stock. Money promptly refunded if it does not please and satisfy you in every 
way. Don’t delay! Mange spreads rapidly. Simple home treatments won't 
heal it, and it won’t “heal itself’. Sent postpaid. 12-ounce Size, $1; Kennel 
size, $2.75 (Stamps or money order). Full information upon request, on our 
mange remedy or any other dog problem. 


GABRIEL’S LABORATORIBS, Desk 4, Tell City, Ind. 


SAVE ME from 
DISTEMPER! 


If your dog could talk, he’d plead for ‘‘ON-THE-NOSE” whenever he 
suspected the slightest symptom of that dread disease. New. Positive. 
Quick Acting. Effective against DISTEMPER. Wasily spread on the nose like 
salve, “ON-THE-NOSE” reaches every infected part without struggling or 
forcing. Fully Guaranteed. Get a tube today—at leading stores, pet shops, 
kennels, and veterinarians, or send postpaid for $1.00. 


TESTED SPECIALTINS Co. 
Dept. DW-104 
809 W. Madison Street 
Chicago, Ill. 


Ask for ON THE NOSE. Nothing else will do!, 


said statements and other statements of like character and nature, 
purport to be descriptive of respondents’ products and their effec- 
tiveness in treating or curing mange. In all of their advertising 
literature, respondents represent, through statements and representa- 
tions herein set out and other statements of similar import and effect, 
that “Gabriel’s Mange Formula” is an effective cure for all types of 
mange and will effect cures of mange overnight, and that “On-the- 
Nose” is an effective cure for distemper. 

Par. 5, The representations made by the respondents with respect 
to the nature and effect of their product when used are grossly exag- 
gerated, false, misleading and untrue. Two types of mange are rec- 
ognized by the veterinarian, follicular and sarcoptic. In truth and 
in fact the use of the Gabriel Mange Cure upon a case of follicular 
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mange has no effect and no curative value whatever. Upon sarcoptic 
mange, it must be applied actively for a period of weeks. The 
“On-the-Nose” treatment for distemper has no curative value, has no 
effect against the spread of distemper and does not relieve distemper. 

Par. 6. There are among the respondents’ competitors many who 
manufacture, compound, distribute, and sell various products 
designed, intended, and sold for the purpose of curing, relieving, or 
treating mange, distemper, and allied diseases, and who do not in any 
way misrepresent the quality or character of their respective prod- 
ucts or their effectiveness when used. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating and describing 
their products and the effectiveness of said products for curing, treat- 
ing, or alleviating the diseases herein described, in offering for sale 
and selling their said products were, and are, calculated to, and had, 
and now have, a tendency and capacity to mislead a substantial por- 
tion of the purchasing public into the erroneous belief that all of 
said representations are true and that said products will, in truth, 
accomplish the results claimed. Further, as a direct consequence of 
the mistaken and erroneous beliefs, induced by the acts and repre- 
sentations of the respondent, as hereinabove detailed, a number of 
the consuming public have purchased a substantial volume of 
respondent’s products with the result that trade has been unfairly 
diverted to the respondent from competitors likewise engaged in the 
business of distributing and selling similar products or other prod- 
ucts designed, intended and sold for use, cure, relief and treatment 
of the diseases herein described, and who truthfully represent the 
effectiveness of their respective products. As a result thereof, injury 
has been, and is now being, done by respondents to competition in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representations 
of the respondents have been, and are, all to the prejudice of the pub- 
lic and respondents’ competitors as aforesaid, and have been and are, 
unfair methods of competition within the meaning and intent of 
Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Frnprngs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission on December 19, 1936 issued and served 
its complaint in this proceeding upon said respondents, Gabriel S. 
Dusch, Sr. and Gabriel S. Dusch, Jr., individuals and copartners, 
trading as Gabriel’s Laboratories, charging them with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. On December 23, 1936, the respondents filed 
their answer in this proceeding. Thereafter, a stipulation was 
entered into whereby it was stipulated and agreed that a statement 
of facts signed and executed by the respondents and W. T. Kelley, 
chief counsel for the Federal Trade Commission, subject to the 
approval of the Commission, may be taken as the facts in this pro- 
ceeding and in lieu of testimony in support of the charges stated in 
the complaint, or in opposition thereto, and that the said Commis- 
sion may proceed upon said statement of facts to make its report, 
stating its findings as to the facts and its conclusion based thereon 
and enter its order disposing of the proceeding without the presen- 
tation of argument or the filing of briefs. Thereafter this proceed- 
ing regularly came on for final hearing before the Commission on 
said complaint, answer and stipulation, said stipulation having been 
approved and accepted, and the Commission having duly considered 
the same and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes its findings 
as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondents, Gabriel! S. Dusch, Sr., heretofore 
known in the complaint as Gabriel S. Eusch, Sr., and Gabriel S. 
Dusch, Jr., heretofore known in the complaint as Gabriel S. Eusch, 
Jr., are individuals who maintain a copartnership, trading under 
the name of Gabriel’s Laboratories, and have their main office and 
place of business at 402 Main Street, Tell City, Ind. Respond- 
ents are now, and have been for some years last past, engaged in 
the business of preparing, distributing, and selling, in commerce as 
herein set out, a certain preparation designated as “Gabriel’s Mange 
Formula” which is represented by the respondents as a mange cure. 

Par. 2. Said respondents, being engaged in business as aforesaid, 
cause said preparation, when sold, to be transported from their place 
of business in the State of Indiana to purchasers thereof located at 
various points in other States of the United States and in the Dis- 
trict of Columbia. There is now, and has been for several years, a 
course of trade in commerce in said preparation so prepared, dis- 
tributed and sold by the respondents, between and among the 
various States of the United States and in the District of Columbia. 
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Par. 3. In the course and conduct of their business, respondents 
are now, and have been, in substantial competition with other indi- 
viduals and with firms and corporations likewise engaged in the 
business of manufacturing, distributing, and selling mange cures or 
other products designed, intended, and sold for the same purposes 
for which respondents’ preparation is sold in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and conduct of said business and for the pur- 
pose of inducing the purchase of said preparation, respondents have 
caused advertisements to be printed and circulated in various maga- 
zines, to wit: “Dog World,” “Dog News,” “Field and Stream,” 
“Outdoor Life,” “Blood Lines Journal,” “Red Ranger,” “American 
Hound Journal,” “Hounds & Hunting,” “Hunting & Fishing,” and 
“Outdoors.” Each of such magazines has a circulation throughout 
the various States of the United States and the District of Columbia. 

In such advertisements the following statements were made: 

KILLS 
MANGE 
OVERNIGHT 
or Your Money Back 

This positive guarantee on Gabriel’s Mange Formula protects you in trying 
a remedy that has succeeded where all else has failed, in hundreds of obstinate 
eases. Used and endorsed by many of America’s finest kennels. It is the prod- 
uet of scientific men who are nationally known as dog-owners and dog- 
breeders, with fifty years of actual experience. The mites which cause sareop- 
tic mange are killed almost instantly, yet the irritated skin is promptly soothed 
and healed. Equally effective for many other skin diseases of dogs, foxes and 
livestock. Money promptly refunded if it does not please and satisfy you in 
every way. Don’t delay! Mange spreads rapidly. Simple home treatments 
won’t heal it, and it won’t “Heal itself.” Sent postpaid 12-ounce Size, $1; 
Kennel size, $2.75 (Stamps or money order). Full information upon request, 
on our mange remedy or any other dog problem. 

GABRIEL’S LABORATORIES, Desk 4, Tell City, Ind. 

Subsequent to April 1, 1935, respondents also used advertisements 
such as the following: 

Kills mange overnight or money back. 

Succeeds where other methods fail. Endorsed by largest kennels. 

Large size $1.00 postpaid. Gabriel’s Laboratories, Desk 2, Tell City, Indiana. 

Kill mange mites and eggs overnight * * *. 

Overnight mange mites and their eggs are killed * * *, 

Said statements and other statements of like character and nature, 
purport to be descriptive of respondents’ preparation and its effec- 
tiveness in treating or curing mange. In all of their advertising 
literature, respondents represent, through statements and represen- 
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tations herein set out and other statements of similar import and 
effect, that “Gabriel’s Mange Formula” is an effective cure for all 
types of mange and will effect cures of mange overnight. 

Par. 5. The claims and representations made by the respondents 
as aforesaid with respect to the nature and effect of their preparation 
when used for the purpose for which the same is sold are grossly 
exaggerated, misleading and untrue. Of the two types of mange, 
follicular and sarcoptic, recognized by veterinarians, the so-called 
“Gabriel’s Mange Formula” has no effect or curative value whatever 
upon that known as follicular mange. Upon sarcoptic mange the 
said remedy must be applied actively for weeks. In no instance is 
there an “overnight” cure of either type of said disease. 

Par. 6. There are among the respondents’ competitors many who 
manufacture, compound, distribute, and sell various products 
designed, intended and sold for the purpose of curing, relieving, or 
treating mange and allied diseases, and who do not in any way mis- 
represent the quality or character of their respective products or 
their effectiveness when used. 

Par. 7. Each of the false and misleading statements and repre- 
sentations made by the respondents in describing their preparation 
and its effectiveness for curing the disease herein described had and 
now has a tendency and capacity to mislead a substantial portion of 
the purchasing public into the erroneous belief that the use of said 
preparation will accomplish the results claimed. By virtue of such 
belief a number of the purchasing public have purchased a sub- 
stantial quantity of respondents’ preparation with the result that 
trade has been unfairly diverted to the respondents from competitors 
engaged in the business of manufacturing and selling in interstate 
commerce medicinal products designed for the treatment of said dis- 
ease and who do not falsely represent the curative value of the same. 
As a result thereof, injury has been, and is now being, done to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Gabriel S. 
Dusch, Senior, and Gabriel S. Dusch, Junior, individuals and co- 
partners, trading as Gabriel’s Laboratories, are to the prejudice of the 
public and of respondents’ competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Sec- 
tion 5 of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, and the agreed stipulation of facts entered into between 
the respondents herein, Gabriel S. Dusch, Senior, and Gabriel S. 
Dusch, Junior, individuals and copartners, trading as Gabriel’s Lab- 
oratories, and W. T. Kelley, chief counsel for the Commission, which 
provides, among other things, that without further evidence or other 
intervening procedure, the Commission may issue and serve upon the 
respondents herein findings as to the facts and conclusion based 
thereon and an order disposing of the proceeding, and the Commis- 
sion having made its findings as to the facts and conclusion that said 
respondents have violated the provisions of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondents, Gabriel S. Dusch, Sr., and 
Gabriel S. Dusch, Jr., individually and trading under the name 
Gabriel’s Laboratories, or under any other trade name, their repre- 
sentatives, servants, agents, and employees, in connection with the 
offering for sale, sale and distribution of a preparation designed for 
the treatment of mange now designated as “Gabriel’s Mange For- 
mula,” or of said preparation or any other preparation containing 
similar ingredients and possessing similar properties whether sold 
under that name or under any other name, do cease and desist. from: 

1. Representing, in any manner, that said preparation is a cure or 
remedy for, or has any beneficial value in, the treatment of mange, 
except that type designated as sarcoptic mange; 

2. Representing, through statements such as “Ills Mange Over- 
night” and “Kill Mange Mites and Eggs Overnight,” or through any 
similar statements, or in any manner, that said preparation will cure 
sarcoptic mange overnight, or will cure sarcoptic mange without 
extended treatments; 

3. Representing that all forms of mange can be cured by the use 
of said preparation. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MATTER OF 


MIDLAND DISTILLERIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION OF 
SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2469. Complaint, June 28, 1935—Decision, Jan. 19, 1938 


Where a corporation engaged, as rectifier of distilled spirits, in purchasing, 
rectifying, blending, and bottling whiskies, gins, and other spirituous 
beverages, and in purchasing all distilled spirits sold and used in its said 
products, and in compounding, from purchased alcohol and flavors, gin 
dealt in by it, and with two small experimental or test stills and one 
small discontinued still employed for vaporization in connection with 
manufacture of liqueur sold by it, and in substantial competition, as thus 
engaged in sale and distribution of its aforesaid product to wholesalers 
and distributors from coast to coast through traveling salesmen, with 
those engaged in manufacture by true distillation of whiskies, gins, and 
other spirituous beverages from mash, wort, or wash, and in selling same 
in trade and commerce among the various States and in the District of 
Columbia, and with those engaged in purchasing, rectifying, blending, and 
bottling such various spirituous liquors and similarly selling same, and 
including among said competitors those who, as manufacturers and dis- 
tillers from mash, wort, or wash of whiskies, gins, and other spirituous 
liquors sold by them, truthfully use words “distillery,” “distilleries,” ‘“dis- 
tillers,” or “distilling” as a part of their corporate or trade names and 
on their stationery, catalogs, and advertising, and on the labels of the 
bottles in which they sell and ship their said products, and those who, 
engaged in purchasing, rectifying, blending, bottling, and selling such 
various products, do not use aforesaid words as above set forth— 

Represented, through use of word “distilleries” in its corporate name, printed 
on its stationery, catalogs, and advertising, and on the labels attached 
to bottles in which it sold and shipped its said products, and in various 
other ways, to its customers, and furnished same with means of repre- 
senting to their vendees, both retailers and ultimate consuming public, 
that it was a distiller, and that the whiskies and other spirituous liquors 
contained in such bottles were by it made through process of distillation 
from mash, wort, or wash, nothwithstanding fact it did not own, operate 
or control any place or places where spirituous liquors are made by process 
of original distillation from mash, wort, or wash, through continuous 
closed pipes and vessels until manufacture is complete, as long definitely 
understood from word ‘distilleries’ used in connection with liquor in- 
dustry and products thereof in the trade and by the ultimate purchasing 
public, and it had no permit to operate as distiller, nor distillers’ bond, 
and never did so operate, and was not a distiller, for the purchase of 
the bottled liquors of which there is a preference on the part of 
a substantial portion of the purchasing public; 

With effect of misleading and deceiving dealers and purchasing public into 
the beliefs that it was a distiller and that the whiskies and other spirituous 
liquors sold by it were by it made or distilled from mash, wort, or wash, 
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by one continuous process, and of giving it unfair advantage over its com- 
petitors, and of inducing dealers and purchasing public, acting in afore- 
said beliefs, to buy its said whiskies and other spirituous liquors, recti- 
fied, and bottled by it, and of thereby diverting trade to it from its com- 
petitors who do not, by their corporate or trade names, or in any other 
manner, misrepresent that they are distillers; to the substantial injury 
of competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. John J. Keenan, trial examiner. 

Mr. PGad B. Morehouse for the Commission. 

Dubinsky & Duggan, of St. Louis, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Midland 
Distilleries, Inc., hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce, as “commerce” 
is defined in said act, and it appearing to the said Commission that 
a proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent is a corporation organized, existing and 
doing business under the laws of the State of Missouri, with its office 
and principal place of business in the city of St. Louis, in said State. 
It is now, and for more than one year last past has been, engaged in 
the business of purchasing, rectifying, blending, and bottling whis- 
kies, gins, and other spirituous beverages and in the sale thereof in 
constant course of trade and commerce between and among the vari- 
ous States of the United States and in the District of Columbia. In 
the course and conduct of its said business it causes its said products 
when sold to be transported from its place of business aforesaid into 
and through various States of the United States to the purchasers 
thereof, consisting of wholesalers and retailers, located in other States 
of the United States and the District of Columbia. In the course 
and conduct of its business as aforesaid, respondent is now, and for 
more than one year last past has been, in substantial competition with 
other corporations and with individuals, partnerships, and firms 
engaged in the manufacture by true distillation of whiskies, gins, 
and other spirituous liquors from mash, wort, or wash, and in the 
sale thereof in trade and commerce between and among the various 
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States of the United States and in the District of Columbia; and in 
the course and conduct of its business as aforesaid, respondent is, 
and for more than one year last past has been, in substantial com- 
petition with other corporations and with individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend- 
ing, and bottling whiskies, gins, and other spirituous liquors and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said there is installed a miniature still for experimental purposes, 
which still is not used for the distillation from mash, wort, or wash 
of either spirits or gin. Such rectification of alcoholic spirits does 
not make or constitute respondent a distillery or distiller, as defined 
by Section 3247 of the Revised Statutes regulating Internal Revenue, 
not as commonly undertsood by the public and the liquor industry. 
For a long period of time the word “Distilleries” when used in con- 
nection with the liquor industry and with the products thereof has 
had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit, places where spirituous liquors are manufac- 
tured by a process of original distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is complete, and a substantial portion of the purchasing 
public prefers to buy spirituous liquors bottled and prepared by 
distillers. 

Par. 3. In the course and conduct of its business as aforesaid, by 
the use of the word “Distilleries” in its corporate name, printed on 
its stationery, catalogs, advertising, and labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them with 
the means of representing to their vendees, both retailers and the ulti- 
mate consuming public, that it is a distiller and that the said whiskies, 
gins, and other spirituous liquors therein contained were by it manu- 
factured through the process of distillation from mash, wort, or 
wash, when, as a matter of fact, respondent is not a distiller, does not 
distill the said whiskies, gins, and other spirituous liquors by it so 
bottled, labeled, sold, and transported, and merely by the use for 
experimental purposes of a miniature still as set forth in paragraph 2 
hereof respondent does not distill the whiskies, gins, and other spir- 
ituous liquors by it so bottled, labeled, sold, and transported in the 
sense in which the word “distilled” is commonly accepted and under- 
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stood by those engaged in the liquor trade and the public. Respond- 
ent does not own, operate, or control any place or places where 
spirituous liquors are manufactured by a process of original and 
continuous distillation from mash, wort, or wash. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, whiskies, gins, and other spir- 
ituous liquors sold by them and who truthfully use the words “dis- 
tillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate or trade names and on their stationery, catalogs, advertis- 
ing and on the labels of the bottles in which they sell and ship such 
products. There are also among such competitors corporations, 
firms, partnerships, and individuals engaged in the business of pur- 
chasing, rectifying, blending, bottling, and selling whiskies, gins, and 
other spirituous liquors who do not use the words “distillery,” ‘“dis- 
tilleries,” “distilling,” or “distillers” as a part of their corporate or 
trade names, nor on their stationery, catalogs, advertising, nor on the 
labels attached to the bottles in which they sell and ship their said 
products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 8 hereof, are calculated to and have a capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into the 
beliefs that respondent is a distiller and that the whiskies, gins, and 
other spirituous liquors sold by respondent are manufactured or dis- 
tilled by it from mash, wort, or wash by one continuous process and 
are calculated to and have the capacity and tendency to and do in- 
duce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other spirituous liquors rectified and 
bottled by the respondent, thereby diverting trade to respondent from 
its competitors who do not by their corporate or trade names or in any 
other manner misrepresent that they are distillers, and thereby re- 
spondent does substantial injury to substantial competition in inter- 
state commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 21, 1935 issued and served its 
complaint in this proceeding upon respondent, Midland Distilleries, 
Inc., charging it with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint, and the filing of respondent’s answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by PGad B. Morehouse, attorney for the 
Commission, before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it, and in opposition to the allega- 
tions of the complaint by Jerome F. Duggan, attorney for the re- 
spondent; and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter, the proceeding 
regularly came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
and brief in support of the complaint; no brief in opposition thereto 
having been filed or oral arguments of counsel having been made; 
and the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent company was incorporated in February, 
1934, under the laws of the State of Missouri, and since its organiza- 
tion in the following June, it has been and now is engaged in busi- 
ness as a rectifier of distilled spirits with its office and principal 
. place of business at 314 Market Street, in the city of St. Louis, under 
a rectifier’s basic permit originally issued by the Federal Alcohol 
Control Administration, under date of November 25, 1935 and later 
renewed by the Federal Alcohol Administration Division of the 
United States Treasury Department. Said basic permit is known 
and designated as “R424.” In the course of its said business, it 
purchases, rectifies, blends and bottles whiskies, gins, and other 
spirituous beverages and sells the same in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. 

When sold, it causes said products to be transported from the State 
of Missouri into and through various other States of the United 
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States and the District of Columbia to wholesalers and distributors 
to whom respondent has sold said products through the medium of 
salesmen who travel over the United States from coast to coast. In 
the course and conduct of its business as aforesaid, respondent is now, 
and for more than one year last past has been, in substantial compe- 
tition with other corporations and with individuals, partnerships, 
and firms engaged in the manufacture by true distillation of whis- 
kies, gins, and other spirituous liquors from mash, wort or wash, and 
in the sale thereof in trade and commerce between and among the 
various States of the United States and in the District of Columbia; 
and in the course and conduct of its business as aforesaid, respondent 
is, and for more than one year last past has been in substantial 
competition with other corporatins and with individuals, firms, and 
partnerships engaged in the business of purchasing, rectifying, blend- 
ing, and bottling whiskies, gins, and other spirituous liquors and in 
the sale thereof in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. Respondent has three (3) stills upon its premises—one is 
a small fifty-gallon still, which was formerly used for vaporization 
of spirits in connection with the manufacture of the liqueur ‘“South- 
ern Comfort,” respondent’s principal product. This still is no longer 
so used. Respondent has two other stills—one a glass still of a three- 
quart capacity, used for experimental purposes in the nature of sales 
exhibitions to prospective customers—and the other still is a test still 
with a capacity of less than a pint, used to check sugar content of 
respondent’s products. Respondent also sells gins and whiskies. 
The gin which it sells is not made by it from tax-paid and purchased 
alcohol redistilled over juniper berries and other aromatics, but is 
compounded by the respondent from purchased alcohol and flavors, 
and all of the distilled spirits which it sells and uses in its products 
are purchased. 

Par. 3. For a long period of time, the word “distilleries,” when used 
in connection with the liquor industry, and with the products thereof, 
has had and still has a definite significance and meaning to the minds 
of wholesalers and retailers in such industry and to the ultimate pur- 
chasing public, to wit, places where spirituous liquors are manu- 
factured by a process of original distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manu- 
facture thereof is complete. This respondent does not now and never 
did own, operate, or control any such place or places, and has never 
had any permit to operate as a distiller, and has no distillers’ bond, 
and does not now and never did so operate. 
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Par. 4. In the course and conduct of its business as aforesaid, by 
the use of the word “Distilleries” in its corporate name, printed on its 
stationery, catalogs, advertising, and labels attached to the bottles 
in which it sells and ships its said products, and in various other 
ways, respondent represents to its customers and furnishes them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that it is a distiller and that the said 
whiskies, gins and other spirituous liquors therein contained were by 
it manufactured through the process of distillation from mash, wort, 
or wash. The use by respondent for experimental purposes of the 
stills hereinbefore described does not constitute it a distiller of the 
whiskies, gins and other spirituous liquors by it so bottled, labeled, 
sold, and transported, in the sense in which the word “distilleries,” is 
commonly used and understood by those engaged in the liquor trade 
and by the public, and does not constitute respondent a distillery or 
distiller as defined by Section 3247 of the Revised Statutes of the 
United States regulating Internal Revenue. 

Par. 5. The Commission called a large number of public witnesses 
for the purpose of ascertaining the reaction of the public to the use 
of the name “Midland Distilleries, Inc.,” in connection with the dis- 
tilled spirits industry. Of the said public witnesses, some twenty- 
seven in all, nearly all testified that the corporation name, “Midland 
Distilleries, Inc.,” would lead them to believe that the respondent 
was a distiller and the manufacturer of the products sold under its 
label; practically all of the said twenty-seven witnesses testified that 
they would have a preference for a liquor bottled by a distiller or 
the manufacturer, and that the respondent’s name on its packages 
would induce them to purchase the products of that concern, or 
others using such name on the label of the bottle containing the 
product, in the belief that it was a distiller’s product and that a dis- 
tiller’s product would be more uniform and there would be more 
protection to them in the products made by a distiller than by a 
rectifier. It was generally testified by all of the above mentioned 
witnesses that the use of the words “distilling,” “distillers,” “dis- 
tilleries,” or “distillery” used generally in the trade would lead them 
to believe that any one using such name was engaged in the “distill- 
ing business.” ‘The Commission finds that a substantial portion of 
the purchasing public prefers to buy spirituous liquors bottled and 
prepared by distillers. 2 

Par. 6. Several members of the trade, distillers, rectifiers and 
wholesalers, were called as witnesses and testified generally that the 
competition of the Midland Distilleries, Inc., and other rectifiers 
calling themselves distillers, was harmful to the whiskey industry ; 
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that in competition sales resistance was increased for the reason that 
there is a preference on the part of wholesalers and jobbers to deal 
with a distiller. All of the above mentioned witnesses are in com- 
petition with respondent. The evidence discloses that wholesalers 
were misled by use of the word “Distilleries” in the firm name and 
on. the labels of respondent. The evidence showed that the respond- 
ent adopted the name “Midland Distilleries,” because at the time of 
its adoption the president of the company considered that it would 
be to his benefit from a competitive standpoint, due to the fact that 
“at that time rectifiers were in very ill repute; the Government had 
licensed lots of fly-by-night concerns, and a lot of good reputable 
businesses were ruined, the market was flooded with horrible blends, 
and at that stage of the game it would have been to our advantage.” 
The Commission finds that the use by respondent of the term “Dis- 
tilleries” in its corporate name, as aforesaid, on its labels and in its 
advertising, gave this respondent an unfair competitive advantage 
over its competitors. ‘There are among the competitors of respond- 
ent engaged in the sale of spirituous beverages, as mentioned in 
paragraph 1 hereof, corporations, firms, partnerships, and indi- 
viduals who manufacture and distill from mash, wort or wash, 
whiskies, gins, and other spirituous liquors sold by them and who 
truthfully use the words “distillery,” “distilleries,” “distillers,” or 
“distilling” as a part of their corporate or trade names and on their 
stationery, catalogs, advertising, and on the labels of the bottles in 
which they sell and ship such products. There are also among such 
competitors corporations, firms, partnerships, and individuals 
engaged in the business of purchasing, rectifying, blending, bottling, 
and selling whiskies, gins and other spirituous liquors who do not 
use the words “distillery,” “distilleries,” “distilling,” or “distillers” 
as a part of their corporate or trade names, nor on their stationery, 
catalogs, advertising, nor on the labels attached to the bottles in 
which they sell and ship their said products. 

Par. 7. The representations by respondent, as set forth in para- 
graph 4 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous liquors sold by respondent are manufactured or 
distilled by it from mash, wort, or wash by one continuous process 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other spirituous liquors rectified and 
bottled by the respondent, thereby diverting trade to respondent 
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from its competitors who do not by their corporate or trade names 
or in any other manner misrepresent that they are distillers, and 
thereby respondent does substantial injury to substantial competition 
in interstate commerce. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Midland Dis- 
tilleries, Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before John J. Keenan, an exam- 
iner of the Commission theretofore duly designated by it in support 
of the allegations of said complaint and in opposition thereto and 
upon brief filed herein in support of the allegations of the complaint 
by PGad B. Morehouse, counsel for the Commission, no brief in 
opposition thereto having been filed or oral arguments of counsel, 
having been made, and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress approved September 26, 1914, en- 
titled, “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, Midland Distilleries, Inc., its 
officers, representatives, agents and employees, in connection with the 
offering for sale, sale and distribution of a liqueur known as “South- 
ern Comfort,” gins, whiskies, liquors and all other alcoholic beverages, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

Representing, through the use of the word “Distilleries” in its cor- 
porate name, on its stationery, advertising, or on the labels attached 
to the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (a) that it is a distiller of 
whiskies, gins, or of a liqueur known as “Southern Comfort” or other 
spirituous pevonpest or (b) that the said whiskies, gins, or liqueur 
known as “Southern Comfort,” or other spirituous beverage were by 
it manufactured through te process of distillation; or #8) that. it 
owns, operates, or sontyole a place or places where any such products 
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are by it manufactured by a process of original and continuous dis- 
tillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is completed, unless and 
until respondent shall actually own, operate, or control such a place 
or places. 

It is further ordered, That the said respondent within 60 days 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in whch it is complying, and has com- 
plied, with the order to cease and desist hereinabove set forth. 
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SAMUEL GOLDBERG, TRADING AS U.S. SPECIALTY & 
MFG. CO. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2722. Complaint, Feb. 17, 1936—Decision, Jan. 19, 1938 


Where an individual engaged in sale and distribution of candy, including certain 
assortments, which, sold to jobbers, wholesalers, retailers, and schools, were 
so packed and assembled as to involve use of a lottery scheme when sold and 
distributed to consumer, were made up of penny candy inferior to that usu- 
ally retailing for such amount, and were composed of a number of small 
penny packages within which were included and concealed, as prizes, along 
with candy, articles of, or coupons representative of, merchandise of unequal 
and, chiefly, of very little value, but, in case of small number thereof, greater 
than candy’s penny cost— 

(a) Sold to wholesalers and retailers for display to purchasing public in accord- 
ance with aforesaid sales plan said assortments, and thereby supplied to and 
placed in the hands of others the means of conducting lotteries in the sale of 
his products in accordance with aforesaid plan, contrary to public policy 
long recognized by the common law and criminal statutes and to an estab- 
lished public policy of the United States Government, and in competition 
with many who, unwilling to offer or sell candy so packed and assembled as 
above described, or otherwise arranged and packed for sale to purchasing 
public so as to involve a game of chance or any other method of sale contrary 
to public policy, refrain therefrom; 

With result that many dealers in and ultimate purchasers of candy were attracted 
by said method and manner of packing such product and by element of chance 
involved in sale thereof as above set forth, and thereby induced to purchase 
said candy, thus packed and sold by him, in preference to that offered and 
sold by said competitors who do not use same or equivalent methods, and 
with tendency and capacity, because of said game of chance, to divert to him 
trade and custom from his said competitors as aforesaid, exclude from said 
eandy trade all competitors who are unwilling to and do not use such or 
equivalent method as unlawful, lessen competition therein and tend to ere- 
ate monopoly thereof in him and such other distributors as use same or equiv- 
alent method, deprive purchasing public of benefit of free competition in 
trade in question, and eliminate from said trade all actual, and exclude 
therefrom all potential, competitors who do not adopt and use such or equiv- 
alent method; and 

(>) Represented to customers and prospective customers through use of firm 
name and style including abbreviation ‘“Mfg.”’, that he was manufacturer of 
some or all of said merchandise distributed and sold by him, facts being he 
neither owned, controlled, nor operated any factory whatsoever and did not 
manufacture any of such merchandise; 
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With effect of misleading and deceiving many of his said customers into erroneous 
belief that he made some or all of aforesaid merchandise, and that persons 
dealing with him were buying same directly from manufacturer thereof, and 
thereby eliminating profits of middlemen and obtaining various advantages 
not had by those buying therefrom, and of diverting trade to him from others 
selling similar merchandise, including those who do not falsely represent 
themselves as manufacturers of their products: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 
efore Mr. Miles J. Furnas, trial examiner. 


Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Samuel 
Goldberg, an individual trading as U. 8S. Specialty & Mfg. Co., here- 
inafter referred to as respondent, has been and is using unfair methods 
of competition in commerce, as “commerce” is defined in said Act of 
Congress, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Parascrapy 1. Respondent is an individual doing business as U. S. 
Specialty & Mfg. Co., with his principal office and place of business 
located at 10222 Superior Avenue, in the city of Cleveland, State of 
Ohio. He is now and during the past year has been engaged in the 
sale and distribution of candy to wholesale dealers, jobbers, retail 
dealers, and schools located at points in the various States of the United 
States and causes the said product, when so sold, to be transported from 
his principal place of business in the city of Cleveland, Ohio, to pur- 
chasers thereof in other States of the United States at their respective 
places of business; and there is now and has been for several years last 
past a course of trade and commerce by said respondent in such candy 
between and among the States of the United States. In the course 
and conduct of said business, respondent is in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of candy in commerce between and among the 
various States of the United States. 

Par. 2. In the course and conduct of his said business, respondent 
has caused and causes the representation to be made to his customers 
and prospective customers by his salesmen and agents, and has caused 
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and causes said representation to be set forth on his business station- 
ery, billheads, invoices, catalogues, labels, and other trade literature, 
to the effect that he controls and operates factories and is the manu- 
facturer of said candy in which he deals. 

Par. 3. The use by respondent of said representation that he is a 
manufacturer of candy has the capacity and tendency to and does mis- 
lead and deceive many of respondent’s said customers and prospective 
customers into the erroneous belief that respondent is a business con- 
cern which controls and operates a factory in which aforesaid candy 
sold by respondent is manufactured, and that persons dealing with 
respondent are buying said candy directly from the manufacturer 
thereof, thereby eliminating the profits of middlemen and obtaining 
various advantages, including advantages in service, delivery, and 
adjustment of account that are not obtained by persons purchasing 
goods from middlemen. The truth and fact is that respondent neither 
owns, controls, nor operates any factory whatsoever and does not 
manufacture said candy sold by him, but, on the contrary, only pur- 
chases and repacks the candy which he sells. 

Par. 4. There are among the competitors of respondent referred 
to in paragraph 1 hereof, many who manufacture the candy which 
they sell and who rightfully represent that they are the manufac- 
turers thereof. There are others of said competitors who purchase 
the candy in which they deal and resell the same at a profit to them- 
selves over and above the cost of said candy to said competitors, and 
who in nowise represent that they manufacture said candy. The 
above alleged acts and practices of respondent as set out in para- 
graphs 2 and 3 hereof tend to and do divert business from and other- 
wise injure and prejudice said competitors. 

Par. 5. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to jobbers, whole- 
sale and retail dealers, and to schools a package or assortment of 
candy so packed and assembled as to involve the use of a lottery scheme 
when sold and distributed to the consumers thereof, and is as follows: 

The said assortment of candy is composed of a number of small 
packages containing several small pieces of candy, which said packages 
retail at a price of 1 cent each. They are designated “Pirate’s Treas- 
ure Tubes.” Each of said small packages of candy contain, in addi- 
tion to the candy, an article of merchandise, or a prize, or, in the event 
that the article of merchandise or prize is too large to be packed within 
the package, a printed coupon or premium notice entitling the holder 
thereof to the larger article of merchandise or prize. The majority of 
these articles of merchandise or prizes contained within the said pack- 
ages are of very little value, but a small number of the said articles of 
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merchandise or prizes are of a value greater than 1 cent. The articles 
of merchandise, or prizes, or printed coupons entitling the holder 
thereof to a prize, are concealed from the consuming or purchasing 
public within the packages of candy until after the packages have 
been purchased and broken open by the said purchasing or consuming 
public. The articles of merchandise or prizes thus obtained by the 
purchasing or consuming public are of unequal value. The candy 
contained in each of the said packages is not the equivalent in quantity 
or quality to candy that ordinarily retails for 1 cent. The purchasers 
of the said small packages of candy containing an article or merchan- 
dise or prize, or coupon entitling the holder to a prize greater in value 
than 1 cent, thus procure the article of merchandise or prize wholly 
by lot or chance. 

Par. 6. The jobbers and wholesale dealers to whom respondent sells 
his assortment resell said assortment to retail dealers, and said 
retail dealers, and the retail dealers and schools to whom respondent 
sells direct, expose said assortment for sale and sell said candy to 
the purchasing public in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of his product in accordance 
with the sales plan hereinabove set forth as a means of inducing 
purchasers thereof to purchase respondent’s said product in prefer- 
ence to candy offered for sale and sold by his competitors. 

Par. 7. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure articles,of merchandise. 

The use by respondent of said method of the sale of candy, and the 
sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: That the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, 
are unwilling to offer for sale or sell candy so packed and assembled 
as above alleged, or otherwise arranged and packed for sale to the 
purchasing public so as to involve a game of chance, and such com- 
petitors refrain therefrom. 
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Par. 8. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s ‘said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method 
by respondent has the tendency and capacity, because of said» game 
of chance, to divert to respondent trade and custom from his said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors who do not adopt and use said method or an 
equivalent method. 

Par. 9. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 10. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on February 17, 1936, issued, and on 
February 18, 1936, served, its complaint in this proceeding upon the 
respondent, Samuel Goldberg, an individual trading as U. S. Spe- 
cialty & Mfg. Co., charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
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act. After the issuance of said complaint, respondent filed in the 
office of the Commission an answer admitting all the material allega- 
tions of the complaint to be true and waiving the taking of further 
testimony and all other intervening procedure. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said complaint and answer; and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent is an individual doing business under 
the firm name and style of U. S. Specialty & Mfg. Co., with his 
principal office and place of business located at 10222 Superior Avenue 
in the city of Cleveland, State of Ohio. Since the year 1935 the 
respondent has been engaged in the sale and distribution of candy 
to wholesale dealers, jobbers, retail dealers, and schools located at 
points in the various States of the United States and causes the said 
product, when so sold, to be transported from his principal place 
of business in the city of Cleveland, Ohio, to purchasers thereof in 
other States of the United States at their respective places of busi- 
ness. There is now and has been for several years last past a course 
of trade and commerce by said respondent in such candy between 
and among the States of the United States. In the course and con- 
duct of said business respondent is in competition with other indi- 
viduals and with partnerships and corporations engaged in the sale 
and distribution of candy in commerce between and among the 
various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold to jobbers, whole- 
sale and retail dealers, and to schools a package or assortment of 
candy so packed and assembled as to involve the use of a lottery 
scheme when sold and distributed to the consumers thereof, and which 
is described as follows: 

The said assortment of candy is composed of a number of small 
packages containing several small pieces of candy, which said pack- 
ages retail at a price of 1 cent each. They are designated “Pirate’s 
Treasure Tubes.” Each of said small packages of candy contain, in 
addition to the candy, an article of merchandise, or a prize, or, in 
the event that the article of merchandise or prize is too large to be 
packed within the package, a printed coupon or premium notice en- 
titling the holder thereof to the larger article of merchandise or 
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prize. The majority of these articles of merchandise or prizes con- 
tained within the said packages are of very little value, but a small 
number of the said articles of merchandise or prizes are of a value 
greater than 1 cent. The articles of merchandise, or prizes, or printed. 
coupons entitling the holder thereof to a prize, are concealed from 
the consuming or purchasing public within the packages of candy 
until after the packages have been purchased and broken open by the 
said purchasing or consuming public. The articles of merchandise or 
prizes thus obtained by the purchasing or consuming public are of 
unequal value. The candy contained in each of the said packages 
is not the equivalent in quantity or quality to candy that ordinarily 
retails for 1 cent. The purchasers of the said small packages of candy 
containing an article of merchandise or prize, or coupon entitling 
the holder to a prize greater in value than 1 cent, thus procure the 
article of merchandise or prize wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells his as- 
sortments resell said assortments to retail dealers, and said retail 
dealers, and the retail dealers to whom respondent sells direct, expose 
said assortments for sale, and sell said candy to the purchasing pub- 
lic in accordance with the’ aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conduct- 
ing lotteries in the sale of his products in accordance with the sales 
plan hereinabove set forth. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above found involves a game of chance or the sale of a chance to 
procure articles of merchandise. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the tend- 
ency unduly to hinder competition or create monopoly in this: to 
wit: That the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding com- 
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale 
or sell candy so packed and assembled as above described, or other- 
wise arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con- 
trary to public policy, and such competitors refrain therefrom. 
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Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from his said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the capacity and tendency to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method. 

Par. 6. In the course and conduct of his business respondent has 
caused, and causes, the representation to be made to his customers 
and prospective customers by the use of the firm name and style, 
U.S. Specialty & Mfg. Co., that he is the manufacturer of some or 
all of the merchandise which he sells and distributes, which repre- 
sentation is false and misleading for the reason that the respondent 
neither owns, controls, nor operates any factory whatsoever and does 
not manufacture any merchandise sold by him. 

The Commission further finds that a considerable number of the 
purchasing public has a preference for dealing direct with the manu- 
facturer of products being purchased, believing that they secure lower 
prices, superior quality, and other advantages that are not obtained 
when they purchase from a selling agency or middleman. The use 
by respondent of said representation that he is a manufacturer has 
the capacity and tendency to, and does, mislead and deceive many 
of respondent’s said customers into the erroneous belief that respond- 
ent manufactures some- or all of the merchandise sold by him and 
that persons dealing with the respondent are buying said merchan- 
dise directly from the maufacturer thereof, thereby eliminating the 
profits of middlemen and obtaining various advantages that are not 
obtained by persons purchasing goods from middlemen. There are 
persons, firms, and corporations selling merchandise similar to the 
merchandise sold and distributed by respondent who do not falsely 
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represent that they manufacture the merchandise sold by them. The 
use by respondent of the representation that he is the manufacturer 
of some or all of the merchandise sold and distributed by him has 
the tendency and capacity to, and does, divert trade to respondent 
from other persons, firms, and corporations selling similar mer- 
chandise. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Samuel Gold- 
berg, an individual trading as U. S. Specialty & Mfg. Co., are to the 
prejudice of the public and of respondent’s competitors and consti- 
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, and the answer of 
respondent admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, and the Commission having made its find- 
ings as to the facts and its conclusion that said respondent has vio- 
lated the provisions of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 

It 7s ordered, That the respondent, Samuel Goldberg, an indi- 
vidual, trading as. U. S. Specialty & Mfg. Co., or under any other 
trade name, his agents, representatives and employees, in connection 
with the offering for sale, sale, and distribution of candy in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments 
of candy which are used or which may be used without alteration 
or rearrangement of the contents of such assortments to conduct a 
lottery, gaming device, or gift enterprise in the sale or distribution 
of the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape and premium notices, together with articles of merchan- 
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dise which said articles of merchandise are to be given as prizes to 
the purchaser procuring said premium slips; 

4, Representing by the use of the firm name U. S. Specialty & Mfg. 
Co., or otherwise, that he is the manufacturer of some or all of the 
merchandise which he sells and distributes, unless and until he 
actually owns and operates or directly and absolutely controls the 
plant wherein said candy is manufactured by him. 

It is further ordered, That the respondent shall within 30 days 
after service upon him of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist herein- 
above set forth. 
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SAMUEL STECKENBERG AND ABRAHAM M. FYNKE, 
TRADING AS COLONIAL RIBBON MILLS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2921. Complaint, Sept. 16, 19836—Decision, Jan. 19, 1938 


Where two partners engaged, as selling agents or jobbers in concept of trade 
and industry involved, in distribution of ribbons and narrow fabrics of silk 
and rayon, made for and bought by them from mills under arrangements 
whereby mills allocated number of looms and employees thereat for manu- 
facture into finished products of material sent by partners from time to 
time, and in accordance with instructions, and were compensated on basis 
of cost of manufacture and incidental overhead for looms’ maintenance 
and operation, and in sale of such material, made for and bought by 
them, as above set forth, to manufacturers of handkerchiefs, ladies’ and 
children’s underwear, greeting cards, dolls, candies, toys, and novelties— 

Made use of and featured trade name including word “Mills” in cards, invoices, 
letterheads, and other business stationery printed and circulated through- 
out the various States to customers and prospective customers, and thereby 
represented to aforesaid customers and general buying public that they 
owned, operated, or controlled a mill in which said ribbons and narrow 
fabrics were by them manufactured, notwithstanding fact looms and em- 
ployees above referred to, under aforesaid arrangement, were not operated, 
supervised, or controlled by them, but by the respective owners thereof, 
and they neither owned and operated nor controlled any manufacturing 
plant or mill and did not make aforesaid products, sold by them, and 
owned no interest in aforesaid two manufacturers thereof, and were not 
manufacturers, as understood by trade and purchasing public generally; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that aforesaid representations were 
true and that they were actually manufacturers of products sold by them, 
and with result that number of consuming public, as direct consequence of 
mistaken and erroneous belief so induced, purchased substantial volume 
of their said ribbons and narrow fabrics, and trade was unfairly diverted 
to them from their competitors likewise engaged in distribution and sale 
of such products and who truthfully advertise and represent the nature 
and character of their business; to the substantial injury of competition in 
commerce : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr, Miles J. Furnas and Mr. John W. Addison, trial 
examiners. 

Mr. J.T. Welch and Mr. Joseph C. Fehr for the Commission. 

Mr, Gustave A. Steckenberg, of New York City, for respondents. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Samuel 
Steckenberg and Abraham, M. Fynke, partners, trading as Colonial 
Ribbon Mills, hereinafter referred to as respondents, have been and 
now are using unfair methods of competition in commerce as “com- 
merce” is defined in said act, and it appearing to the Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondents, Samuel Steckenberg and Abraham M. 
Fynke, are trading and doing business under the trade name and 
style of Colonial Ribbon Mills with their office and principal place 
of business located at 95 Madison Avenue, in the city of New York, 
State of New York. Respondents are now, and have been since 1932, 
engaged in the business of distributing and selling, in commerce as 
herein set out, ribbons and narrow fabrics made of silk, satin, taf- 
feta and rayon to manufacturers of handkerchiefs, ladies’ and chil- 
dren’s underwear, greeting cards, dolls, candies, and toys and 
novelties, 

Par. 2. Said respondents, being engaged in business as aforesaid, 
cause said ribbons and narrow fabrics, when sold, to be transported 
from their office and principal place of business in the State of New 
York to the respective purchasers thereof located at various points 
in the States of the United States other than the State of New York. 
Respondents have at all times maintained a constant current of trade 
jn said ribbons and narrow fabrics, sold, and distributed by them, in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 8. In the course and conduct of their business respondents 
are now, and have been since 1932, in substantial competition with 
other firms and with individuals and corporations likewise engaged 
in the business of distributing and selling ribbons and narrow fab- 
rics in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 4. In the course of the operation of said business, and for the 
purpose of inducing individuals, firms, and corporations to purchase 
the ribbons and narrow fabrics sold by them, respondents have caused 
cards, invoices, letterheads, and other business stationery to be 
printed and circulated throughout the various States of the United 
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States to customers and prospective customers. In all of said cards, 
invoices, letterheads, and ‘other business literature, respondents have 
caused their firm name “Colonial Ribbon Mills” to be prominently 
and conspicuously displayed. 

The use of the word “Mills” in their firm name serves as a repre- 
sentation to the respondents’ customers, prospective customers, and 
the general buying public that the respondents own, operate, or con- 
trol a mill wherein ribbons and narrow fabrics are manufactured. 

Par. 5. Respondents do not, in fact, own, operate, or control any 
mill or mills for the manufacture of ribbons and narrow fabrics from 
raw materials. Respondents are not engaged in the business of 
manufacturing and are not manufacturers as those terms are under- 
stood by the trade and the purchasing public generally, but are en- 
gaged solely in the business of distributing and selling ribbons and 
narrow fabrics manufactured from raw products by others. 

Par. 6. A substantial portion of the wholesale and retail purchasers 
of ribbons and narrow fabrics have expressed, and have, a preference 
for dealing direct with the manufacturer of products being pur- 
chased. Such purchasers believe that they secure closer prices, supe- 
rior quality, and other advantages in dealing direct with the manu- 
facturer rather than a selling agency or middleman or anyone else. 

Par. 7. Many of the respondents’ competitors who distribute and 
sell ribbons and narrow fabrics do not manufacture products sold by 
them and do not in any way represent that they are the manu- 
facturers of said products. 

Par. 8. The false and misleading representation made by the re- 
spondents in designating themselves, through the use of their firm 
name “Colonial Ribbon Mills,” as manufacturers of the products 
which they distribute and sell was, and is, calculated to, and had, and 
now has, the capacity and tendency to mislead and deceive a substan- 
tial portion of the purchasing public into the erroneous belief that 
said representation is true and that the respondents are actually man- 
ufacturers of the products which they sell. As a direct consequence 
of the mistaken and erroneous beliefs, induced as aforesaid, a number 
of the consuming public have purchased a substantial volume of rib- 
bons and narrow fabrics sold by the respondents with the result that 
trade has been unfairly diverted to the respondents from their com- 
petitors likewise engaged in the business of distributing and selling 
ribbons and narrow fabrics who truthfully advertise and represent 
the nature and character of their business. As a result thereof, sub- 
stantial injury has been, and is now being, done by respondents to 
competition in commerce among and between the various states of 
the United States and in the District of Columbia. 
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Par. 9. The above and foregoing acts, practices, and representa- 
tions of the respondents have been, and are, all to the prejudice of 
the public and respondents’ competitors as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and 
intent of Section 5 of an Act of Congress approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


Report, Finprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled, “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” the Federal Trade Commission, on September 16, 1936, 
issued, and on September 18, 1936, served, its complaint in this 
proceeding upon respondents, Samuel Steckenberg and Abraham 
M. Fynke, partners, trading as Colonial Ribbon Mills, charging 
them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of 
said complaint, and the filing of respondents’ answer thereto, testi- 
mony and other evidence in support of the allegations of said 
complaint were introduced by Joseph C. Fehr, attorney for the 
Commission, before Miles J. Furnas and John W. Addison, exam- 
iners of the Commission theretofore duly designated by it, and in 
opposition to the allegations of the complaint by Gustave A. Steck- 
enberg, attorney for the respondent; and said testimony and other 
evidence were duly recorded and filed in the office of the Commis- 
sion. Thereafter, the proceeding regularly came on for final hear- 
ing before the Commission on the said complaint, and answer 
thereto, testimony and other evidence, and briefs in support of the 
complaint and in opposition thereto (oral argument having been 
waived by respondents); and the Commission having duly consid- 
ered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Respondents, Samuel Steckenberg and Abraham M. 
Fynke, are trading and doing business under the trade name and 
style of Colonial Ribbon Mills. Their office and principal place of 
business is located at 95 Madison Avenue, New York City, N. Y. 
Respondents engage three employees. ver since starting in busi- 
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ness together in 1932, respondents have been engaged in the business 
of distributing and selling ribbons and narrow fabrics made of silk 
and of rayon to manufacturers of handkerchiefs, ladies’ and chil- 
dren’s underwear, greeting cards, dolls, candies and toys, and 
novelties. 

Par. 2. In the operation of their business, as aforesaid, respond- 
ents have at all times maintained a course of trade in said ribbons 
and narrow fabrics thus sold and distributed by them, and have 
caused a substantial part of said ribbons and narrow fabrics, when 
sold, to be transported from their office and place of business in 
New York City, N. Y., to purchasers thereof at various points in 
other States of the United States. Ever since the year 1932, re- 
spondents have been in subtsantial competition with other indi- 
viduals, partnerships, firms, and corporations engaged in selling and 
distributing ribbons and narrow fabrics in commerce among and 
between the various States of the United States. 

Par. 3. In the course of the operation of said business, as afore- 
said, and for the purpose of inducing individuals, partnerships, 
firms, and corporations to purchase the ribbons and narrow fabrics 
sold by them, respondents have caused cards, invoices, letterheads, 
and other business stationery to be printed and circulated through- 
out the various States of the United States to customers and pros- 
pective customers. In all of said cards, invoices, letterheads, and 
other business literature, respondents have caused their firm name 
“Colonial Ribbon Mills” to be prominently and conspicuously 
displayed. 

The use of the word “Mills” in their firm name serves, and has 
served, as a representation to the respondents’ customers, prospec- 
tive customers, and the general buying public that the respondents 
own, operate, or control a mill wherein said ribbons and narrow 
fabrics are manufactured by them. | 

Par. 4. Respondents do not actually own and operate, or control, 
any manufacturing plant or mill, and do not make the ribbons and 
narrow fabrics sold by them. The ribbons sold by respondents are 
made for respondents by the Rose Ribbon Mills, Inc. of East 
Stroudsburg, Pa., and the Champin Ribbon Mills of Paterson, N. J. 
Respondents own no interest in either of said manufacturers. 

Par. 5. Respondents have a written arrangement with the Rose 
Ribbon Mills, Inc., called a lease, whereby the Rose Ribbon Mills, 
Inc., allocates five of its looms, and the workers at said looms, to 
the manufacture into finished products of the material that re- 
spondents send to said factory or mill from time to time. By this 
arrangement, respondents agree to pay said Rose Ribbon Mills, 
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Inc., the cost of manufacture and incidental overhead expenses 
necessary for the maintenance and operation of said five looms. 
The said five looms are at no time operated, supervised, or controlled 
by respondents. They are at all times managed, controlled, and 
supervised by said Rose Ribbon Mills, Inc., the owner of said looms 
and not by the respondents herein. 

Par. 6. Respondents have a similar arrangement with the Cham- 
pin Ribbon Mills, by which the said Champin Ribbon Mills sup- 
plies respondents with ribbons and other narrow fabrics manufac- 
tured at the instance of respondents and in accordance with certain 
instructions submitted to said manufacturer by respondents. For 
this purpose the Champin Ribbon Mills allocates four looms in its 
factory, located at Paterson, N. J., for the manufacture of finished 
products for and on behalf of respondents. 

Par. 7. There is usually one worker, or operator, to every two 
looms in both said mills. These workers are employed by, and 
receive their wages from, the owners of said mills. The owners of 
said mills also pay all the taxes on said properties, pay all other 
overhead charges, and otherwise manage, supervise, operate, and 
control said establishments without interference of any character 
whatsoever by, or from, respondents, or anyone else. For the work 
done by these mills for and upon the order of respondents, the said 
Rose Ribbon Mills, Inc., and Champin Ribbon Mills receive checks 
approximately twice a month from the respondents, which checks 
vary in amount according to the amount of work and time spent on 
said looms. 

Par. 8. Respondents are not engaged in the business of manufactur- 
ing, and are not manufacturers, as those terms are understood by the 
trade and the purchasing public, generally, but are engaged in the 
business of distributing and selling ribbons and narrow fabrics manu- 
factured by others. Respondents are regarded in the trade and in the 
industry as selling agents or jobbers. A selling agent is one who re- 
ceives the products of looms owned by others on consignment and re- 
turns to the principal all monies except the selling commission. A 
jobber is one who buys the products from a manufacturer and pays 
for them outright for resale. A manufacturer in the ribbon industry 
is understood to be one who weaves fabrics, under 18 inches, of silk, 
rayon, cotton, or mixed fabrics on a plain, jacquard, or Sauer loom. 

Par. 9. A substantial portion of the wholesale and retail purchasers 
of ribbons and narrow fabrics have expressed, and have, a preference 
for dealing direct with the manufacturer of products being purchased. 
Such purchasers believe that they secure closer prices, superior quality, 
and other advantages in dealing direct with the manufacturer rather 
than a selling agency, or middleman, or anyone else. 
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Par. 10. Many of the respondents’ competitors who distribute and 
sell ribbons and narrow fabrics do not manufacture products sold by 
them, and do not in any way represent that they are the manufacturers 
of said products. 

Par. 11. The aforesaid acts, practices, and methods of the respond- 
ents in designating themselves, through the use of their firm name 
“Colonial Ribbon Mills,” as manufacturers of the products which they 
distribute and sell, were and are, calculated to, and had, and now have, 
the capacity and tendency to mislead and deceive a substantial por- 
tion of the purchasing public into the erroneous belief that said rep- 
resentation is true and that the respondents are actually manufacturers 
of the products which they sell. As a direct consequence of the mis- 
taken and erroneous beliefs so induced, a number of the consuming 
public have purchased a substantial volume of ribbons and narrow 
fabrics sold by the respondents, with the result that trade has been 
unfairly diverted to the respondents from their competitors likewise 
engaged in the business of distributing and selling ribbons and narrow 
fabrics who truthfully advertise and represent the nature and char- 
acter of their business. As a result thereof, substantial injury has 
been, and is now being, done by respondents to competition in com- 
merce among and between the various States of the United States and 
in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Samuel Stecken- 
berg and Abraham M. Fynke, partners, trading as “Colonial Ribbon 
Mills,” are to the prejudice of the public and of respondents’ competi- 
tors, and constitute unfair methods of competition in commerce, within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of respond- 
ents, testimony and other evidence taken before Miles J. Furnas and 
John W. Addison, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, and briefs filed herein by Joseph C. Fehr and 
James T. Welch, counsel for the Commission, and by Gustave A. 
Steckenberg, counsel for the respondents (oral argument having been 
waived by respondents), and the Commission having made its find- 
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ings as to the facts and its conclusion that said respondents have vio- 
lated the provisions of an Act of Congress approved September 26, 
1914, entitled, “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 

It is ordered, That the respondents, Samuel Steckenberg and Abra- 
ham M. Fynke, partners trading as Colonial Ribbon Millis, or under 
any other trade name, their representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of ribbons 
and narrow fabrics in interstate commerce or in the District of Colum- 
bia, do forthwith cease and desist from: 

Representing, directly or indirectly, through the use of the word 
“Mills,” or any other word or term of similar import and meaning, 
in their trade name, or in any other manner, that they are manufac- 
turers, mill operators, or mill owners, unless and until they actually 
own and operate, or directly and absolutely control, a factory, plant, 
or mill wherein said products are made by them. 

lt is further ordered, That the said respondents shall, within 30 
days from the date of service upon them of this order, file with this 
Commission a report in writing setting forth the manner and form in 
which they have complied with this order, 
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In THE MATTER OF 


FRANK URBAN, GEORGE A. URBAN, AND E. T. URBAN, 
INDIVIDUALLY AND TRADING AS CLOSE & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3144. Complaint, June 4, 1937—Decision, Jan. 19, 1958 


Where two partners engaged in manufacture and sale of candy, including cer- 
tain assortments which were so packed and assembled as to involve use of a 
lottery scheme when sold and distributed to consumers thereof, and which 
were composed of a number of individually wrapped penny pieces of candy 
of uniform size and shape, together with number of other articles of mer- 
chandise to be given as prizes to chance purchasers of relatively few of said 
pieces centers of which differed in color from majority thereof, and to 
purchaser of last of said uniform pieces in assortment— 

Sold to wholesalers and jobbers for display and resale to purchasing public by 
their retailer vendees, in accordance with aforesaid sales plan, said assort- 
ments, and thereby supplied to and placed in the hands of others means of 
conducting lotteries in the sale of their products in accordance with afore- 
said plan, contrary to public policy long recognized by the common law and 
criminal statutes, and to an established public policy of the United States 
Government, and in competition with many who, unwilling to offer or sell 
candy so packed and assembled, or otherwise arranged and packed for sale 
to purchasing public as to involve a game of chance or any other method of 
sale contrary to public policy, refrain therefrom; 

With result that many dealers in and ultimate purchasers of candy were at- 
tracted by said method and manner of packing said product and by element 
of chance involved in sale thereof as above set forth, and thereby induced 
to purchase said candy, thus packed and sold by them, in preference to 
that offered and sold by said competitors who do not use same or equivalent 
methods, and with tendency and capacity, because of said game of chance, 
to divert to them trade and custom from their said competitors as afore- 
said, exclude from said trade all competitors who are unwilling to and do. 
not use such or equivalent method as unlawful, lessen competition therein 
and tend to create monopoly thereof in them and such other distributors as 
use same or equivalent method, deprive purchasing public of benefit of free 
competition in trade in question, and eliminate therefrom all actual, and 
exclude therefrom all potential, competitors who do not adopt and use such 
or equivalent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C,. Lank and Mr. P. C, Kolinski for the Commission. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Frank 
Urban, George A. Urban, and E. T. Urban, individually and as co- 
partners trading as Close & Company, hereinafter referred to as re- 
spondents, have been and are using unfair methods of competition in 
commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect: 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapn 1. The respondents, Frank Urban, George A. Urban, 
and E. T. Urban, are dividuals and are doing business as a co- 
partnership with their principal office and place of business located 
at 2021 Fulton Street, in the city of Chicago, State of Illinois. Re- 
spondents are now, and for some time last past have been, engaged in 
the manufacture of candies and in the sale and distribution thereof to 
wholesale dealers and jobbers located at points in the various States 
of the United States. Respondents cause and have caused their said 
products when sold to be transported from their principal place of 
business in the city of Chicago, State of Illinois, to purchasers thereof 
in Tilinois and in other States of the United States at their respec- 
tive points of location. There is now, and has been for some time last 
past, a course of trade and commerce by said respondents in such 
candies between and among the States of the United States. In the 
course and conduct of said business, respondents are in competition 
with other partnerships and individuals and with corporations en- 
gaged in the manufacture of candies and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers and jobbers assortments of candy so packed and assembled as 
to involve or which are designed to involve the use of a lottery scheme 
when sold and distributed to the ultimate consumers thereof. Such 
assortments are composed of a number of pieces of candy of uniform 
size and shape, together with a number of other articles of merchan- 
dise, which other articles of merchandise are to be given as prizes to 
purchasers of the pieces of candy of uniform size and shape in the 
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following manner: The pieces of candy of uniform size and shape 
are each contained within-wrappers and retail at the price of 1 cent 
each. The majority of the said pieces of candy of uniform size and 
shape are of the same color throughout, but a small number of said 
pieces of candy have centers of a color different from the majority. 
The color of the centers of said pieces of candy of uniform size and 
shape is effectively concealed from purchasers and prospective pur- 
chasers until a selection has been made and the wrapper removed. 

Purchasers procuring one of the pieces of candy having a center 
colored differently from the majority are entitled to receive free of 
charge and are to be given as a prize one of the other articles of mer- 
chandise included in said assortment, and the purchaser of the last 
piece of candy of uniform size and shape in said assortment is en- 
titled to receive free of charge and is to be given as a prize one of the 
said other articles of merchandise. The other articles of merchandise 
contained in said assortment are thus distributed to purchasers of 
candy from said assortment wholly by lot or chance. 

The respondents manufacture, sell, and distribute several assort- 
ments involving lot or chance in their distribution to the public, but 
all of said assortments involve the same principle as set forth above 
and vary only in detail. 

Par. 3. The wholesale dealers and jobbers to whom respondents sell 
their assortments resell said assortments to retail dealers, and said re- 
tail dealers expose said assortments for sale and sell said candy to the 
purchasing public in accordance with the aforesaid sales plan. Re- 
spondents thus supply to and place in the hands of others the means 
of conducting lotteries in the sale of their products in accordance 
with the sales plan hereinabove set forth; and said sales plan has the 
capacity and tendency of inducing purchasers thereof to purchase 
respondents’ said products in preference to candy offered for sale 
and sold by their competitors. 

Par. 4. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to 
procure other articles of merchandise. The use by respondents of 
said method in the sale of candy, and the sale of candy by and 
through the use thereof and by the aid of said method, is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondents of said method has the tendency unduly to hinder com- 
petition or create monopoly in this, to wit: That the use thereof has 
the tendency and capacity to exclude from the candy trade competi- 
tors who do not adopt and use the same method or an equivalent or 
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similar method involving the same or an equivalent or similar ele- 
ment of chance or lottery scheme. Many persons, firms, and corpora- 
tions who make and sell candy in competition with the respondents, 
as above alleged, are unwilling to offer for sale or sell candy so packed 
and assembled as above alleged, or otherwise arranged and packed 
for sale to the purchasing public so as to involve a game of chance, 
and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondents’ said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or an equivalent method. The use of said method 
by respondents has the tendency and capacity, because of said game 
of chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondents and in 
such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by re- 
spondents has the tendency and capacity to eliminate from said candy 
trade all actual competitors, and to exclude therefrom all potential 
competitors who do not adopt and use said method or an equivalent 
method. 

Par. 6. The aforementioned method, acts, and practices of respond- 
ents are all to the prejudice of the public and of respondents’ com- 
petitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Report, Finpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 4, 1937 issued, and on June 7, 
1937 served, its complaint in this proceeding upon the respondents, 
Frank Urban, George A. Urban, and E. T. Urban, individually and 
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as copartners trading as Close & Company, charging them with the 
use of unfair methods of eompetition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filmg of respondents’ answer, the Commission, by order entered 
herein, granted respondents’ request for permission to withdraw said 
answer and to substitute therefor an amended answer admitting all 
the material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, which 
amended answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing be- 
fore the Commission on the said complaint and amended answer; 
and the Commission having duly considered the matter and being 
fully advised in the premises, finds that this proceeding is in the in- 
terest of the public, and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondents, Frank Urban, George A. Urban, 
and KE. T. Urban, are individuals doing business as a copartnership 
under the firm name and style of Close & Company, and have their 
principal office and place of business located at 2021 Fulton Street in 
the city of Chicago, State of Illinois. Respondents are now and for 
‘some time last past have been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale dealers and 
jobbers located at points in the various States of the United States, 
and cause said products when so sold to be transported from their 
place of business in the city of Chicago, State of Illinois, to purchasers 
thereof in other States of the United States as their respective places 
of business. There is now and has been for several months last past 
a course of trade and commerce by said respondents in such candy 
between and among the States of the United States. In the course 
and conduct of the said business, respondents are in competition with 
other partnerships and with individuals and corporations engaged 
in the sale and distribution of candy and candy products in com- 
merce between and among the various States of the United States. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale 
dealers and jobbers certain assortments of candy so packed and as- 
sembled as to involve the use of a lottery scheme when sold and dis- 
tributed to the consumers thereof. 

Said assortments are composed of a number of pieces of candy of 
uniform size and shape, together with a number of other articles of 
merchandise, which other articles of merchandise are to be given as 


CLOSE & CO. 407 
402 Findings 


prizes to purchasers of the pieces of candy of uniform size and shape 
in the following manner: The pieces of candy of uniform size and 
shape are contained within wrappers and retail at the price of 1 
cent each. The majority of the said pieces of candy of uniform size 
and shape are of the same color throughout, but a small number of 
said pieces of candy have centers of a color different from the 
majority. The color of the centers of said pieces of candy of uni- 
form size and shape is effectively concealed from purchasers and 
prospective purchasers until a selection has been made and the wrap- 
per removed, Purchasers procuring one of the pieces of candy having 
a center colored differently from the majority are entitled to receive 
free of charge and are to be given as a prize one of the other articles 
of merchandise included in said assortment, and the purchaser of the 
last piece of candy of uniform size and shape in said assortment is 
entitled to receive free of charge and is to be given as a prize one 
of the said other articles of merchandise. The other articles of mer- 
chandise contained in said assortment are thus distributed to pur- 
chasers of candy from said assortment wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers to whom respondents 
sell their assortments, resell said assortments to retail dealers, and 
said retail dealers expose said assortments for sale, and sell said 
candy to the purchasing public in accordance with the aforesaid sales 
plan. Respondents thus supply to and place in the hands of others 
the means of conducting lotteries in the sale of their products in 
accordance with the sales plan hereinabove set forth. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure articles of merchandise. 

The use by respondents of said method in the sale of candies, 
and the sale of candies by and through the use thereof and by the 
aid of said method is a practice of the sort which the common law 
and criminal statutes have long deemed contrary to public policy; 
and is contrary to an established public policy of the Government of 
the United States. The use by respondents of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding com- 
petitors who do not adopt and use the same method or an equiva- 
lent or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondents are unwilling to offer for sale 
or sell candy so packed and assembled as above described, or other- 
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wise arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con- 
trary to public policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondents’ said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents, in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method by 
respondents has the tendency and capacity, because of said game of 
chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and 
to tend to create a monopoly of said candy trade in respondents and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondents has the capacity and tendency to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or an 
equivalent method. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Frank Urban, 
George A. Urban, and E. T. Urban, individually and as copartners 
trading as Close & Company, are to the prejudice of the public and 
of respondents’ competitors, and constitute unfair methods of com- 
petition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties. and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the amended 
answer of respondents, Frank Urban, George A. Urban, and E. T. 
Urban, individually and as copartners trading as Close & Company, 
admitting all the material allegations of the complaint to be true 
and waiving the taking of further evidence and all other interven- 
ing procedure, and the Commission having made its findings as to 
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the facts and its conclusion that said respondents have violated the 
provisions of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 

It is ordered, That the respondents, Frank Urban, George A. 
Urban, and E. T. Urban, individually and as copartners trading as 
Close & Company, or trading under any other name, their agents, 
representatives, and employees, in connection with the offering for 
sale, sale, and distribution of candy in interstate commerce or in 
the District of Columbia, do forthwith cease and desist : 

1, Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
eandy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lot- 
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of different colors together with other 
articles of merchandise which said articles of merchandise are to 
be given as prizes to the purchaser procuring a piece of candy hav- 
ing a center of a particular color. 

It is further ordered, That the respondents shall within 30 days 
after service upon them of this order, file with the Commission a 
a report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist here- 
inabove set forth. 
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N. R. BASKIN, INDIVIDUALLY, AND TRADING AS AMER- 
ICAN RADIO COMPANY, AMERICAN NOVELTY COM- 
PANY, AND AMERICAN RADIO AND NOVELTY COM- 
jeeiwiyle @ 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2401. Complaint, May 20, 1935—Decision, Jan. 20, 1938 


Where an individual engaged in sale and distribution of radios, bathroom scales, 
clocks, cameras, and variety of other so-called novelty merchandise, to- 
gether with “sales booklets,” and “sales cards” or “pull boards” and “punch. 
boards” as instrumentality for sale of his said products in conjunction 
therewith and through use of lottery and chance schemes thereby entailed, 
as operated by customers whom he (1) solicited thus to sell his said 
products, (2) supplied, in response to their inquiry, with certain litera- 
ture and materials descriptive of one or more of his aforesaid articles, 
and with circular letter descriptive of his sales plans and methods of 
operation, list of prizes and order blank, and (3) compensated, upon 
undertaking such sale, through merchandise or money, as case might be— 

(a) Represented, in soliciting customers and persons to buy and sell his 
said products under aforesaid plan, in advertising therefor in various 
magazines circulated among members of the buying public, that he was 
offering “New Sales Plan” and “New Free Gift Plan” involving giving 
away of radios and other products, and that persons made as much 
as $100 a week under former and $150 a week under latter, while giving 
away merchandise, facts being said scheme did not constitute “New Sales 
Plan” or “New Free Gift Plan,’ neither he nor his customers or cus- 
tomers’ agents handed out or distributed free gifts, but each article 
distributed required payment of valuable consideration, and he was thus 
compensated, either in money or services or both, representations as to 
earnings, as possibility and representation applicable to most, constituted 
gross exaggeration of benefits or profits to be expected or derived by 
persons dealing with him, who could not determine whether or not they 
could make any such sums until after purchase and resale of his said 
merchandise, with resultant benefits to him of such sales as they might 
and did effect ; = 

With tendency and capacity to induce members of public to buy his said prod- 
ucts and undertake and effect distribution thereof to members of buying 
and consuming public, and with result, substantially, of such sale and 
distribution, to his benefit and profit and to injury and prejudice of com- 
petitors; and 

(0) Offered, sold, and distributed his aforesaid products as above set forth, 
together with sales cards, pull boards, or punch boards, for distribution to 
ultimate consumers or purchasers under plans by which, as case might be, 
chance purchaser received article being thus disposed of or nothing other 
than chance, dependent upon success or failure in selection of right name, 
as finally revealed under so-called master seal, and paid, in accordance 
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with particular plan, fixed or varying amount or nothing, dependent upon 
disclosure after purchase, selection and removal of seal, in competition 
with many who condemn use and encouragement of such cards or methods 
as not legitimate and as gambling devices and involving operation in viola- 
tion of law and public policy of most of the States and of the United 
States, and as a lottery, and involving acquisition of business unfairly 
among members of the trade, and as otherwise contrary to good morals, 
and refrain therefrom; 

With effect of diverting substantial trade in commerce to said individual from 
competitors who do not encourage or employ such methods and are not 
free so to do: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. John W. Bennett and Mr. John J. Keenan, trial 
examiners. 

Mr. Jay L. Jackson for the Commission. 

Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that N. R. 
Baskin, an individual doing business under the trade names Amer- 
ican Radio Company, American Novelty Company, and American 
Radio and Novelty Company, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission, that a proceeding by it in respect thereto would be 
in the public interest, hereby issues its complaint, stating therein its 
charges as follows: 

ParacrarH 1. Respondent is an individual doing business under 
the trade names American Radio Company, American Novelty Com- 
pany, and American Radio and Novelty Company, with his principal 
office and place of business in the city of Chicago, State of Illinois. 
Respondent, for more than one year last past, has been engaged in 
the sale and distribution of radios, liquor serving sets, sales booklets, 
punch sales cards, punch sales boards, and other articles of mer- 
chandise to wholesale dealers, retail dealers, distributors, and agents 
located at points in the various States of the United States, and 
causes said products when so sold to be transported from his princi- 
pal place of business in the city of Chicago, Ill., or from the State of 
origin of the shipment, to purchasers thereof in other States of the 
United States and jn the District of Columbia, at their respective 
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places of business and there is now and has been for more than 
1 year last. past, a course-of trade in commerce by the said respond- 
ent in such merchandise between and among the States of the United 
States and in the District of Columbia. In the course and conduct 
of the said business, respondent is in substantial competition with 
other individuals and with partnerships and corporations engaged 
in the sale and distribution of radios, liquor serving sets, other mer- 
chandise, sales books, punch sales cards and punch sales boards in 
commerce between and among the various States of the United States 
and within the District of Columbia. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, the respondent sells and has sold to wholesale 
dealers, retail dealers and to individual distributors merchandise so 
arranged as to involve the use of a lottery scheme or game of chance 
when resold and distributed to the ultimate purchasers thereof in 
accordance with respondent’s sale plan. 

The said sales books, punch sales cards, and punch boards are sold 
separately and also in combination with other merchandise. Several 
of said merchandise combinations are composed of radios and sales 
books, radios and 100-hole sales boards, liquor serving sets and punch 
sales cards, and other merchandise in combination with the sales 
books, punch sales cards, and 100-hole sales boards, respectively, 
which radios, liquor serving sets, and other merchandise is to be given 
to agents in furtherance of said sale plan as compensation for serv- 
ices rendered in the promotion of a lottery scheme or game of chance 
and as prizes to purchasers who are holders of chances bearing a 
name or other legend as follows: 

The booklets, punch sales cards, and punch boards contain 100 
names more or less or other legends which are sold at not less than 
i cent nor more than 35 cents (with 10 names free). The said names 
or other legends have concealed thereunder from the purchasers 
the figures indicating the amount to be paid therefor, and they do 
not know until after the selection has been made and the secret pur- 
chase price has been disclosed how much they must pay for the 
privilege of selecting the chance or whether they will receive one of 
the free chances. The booklets, punch sales cards, and punch boards 
contain a master seal, and the name, number, or other legend con- 
cealed thereunder is not disclosed until after all the chances have 
been sold and the purchaser receiving the chance bearing the name 
or other legend corresponding to the name or other legend appearing 
under the master seal receives the merchandise offered as a prize and 


the other purchasers receive nothing of value for the money which 
they have paid. 
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The purchasing public, in accordance with respondent’s sale plan, 
are thus induced to purchase the name, number, or other legend 
from the booklet, punch card, punch board, or other method of 
lottery scheme or game of chance in the hope that they may select 
by chance and purchase the prize winning name, number, or other 
legend concealed under the master seal and thus obtain a valuable 
article of merchandise either free or at a cost not to exceed 35 cents, 
which article of merchandise is distributed wholly by chance, and 
which has a value much greater than the maximum charge of 35 
cents. 

Par. 3. The wholesale dealers, retail dealers, and individual dis- 
tributors to whom respondent sells his merchandise expose said book- 
lets, punch cards, punchboards, and said merchandise combinations 
for sale and resell said booklets, punch cards, punchboards, and mer- 
chandise combinations to individuals who sell the chances in the 
said sales books, punch sales cards, and 100-hole punch sales boards, 
respectively, to the purchasing public in accordane with the aforesaid 
sales plan. Respondent thus supplies to and places in the hands 
of his customers the means of conducting lotteries in the sales of 
his merchandise as a means of inducing purchasers thereof to pur- 
chase respondent’s said merchandise in preference to similar mer- 
chandise offered for sale and sold by his competitor. 

Par. 4. The sale of said merchandise to the purchasing public 
as above alleged involves a game of chance or the sale of a chance 
to procure such merchandise in the manner alleged. Such game of 
chance and the sale of such chance to procure such merchandise 
in the manner alleged are contrary to the established public policy 
of the State of Illinois and of the Government of the United States, 
and are contrary to local criminal statutes of many States of the 
United States. 

By reason of said facts, many persons, firms, and corporations who 
sell and distribute such merchandise in competition with respond- 
ent as above alleged are unwilling to offer for sale, and they refrain 
from selling, merchandise so assembled as above alleged, or other- 
wise arranged and packed for sale to the purchasing public so as to 
involve a lottery or a game of chance. 

Par. 5. Many dealers in and ultimate purchasers of such mer- 
chandise are attracted by respondent’s said method and manner of 
combining said merchandise and by the element of chance involved 
in the sale and distribution thereof in the manner above described 
and are thereby induced to purchase said merchandise sold by re- 


spondent in preference to similar merchandise offered for sale and 
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sold by said competitors of the respondent who do not use the same 
or equivalent methods. 

Many dealers are induced to purchase such merchandise so offered 
for sale and sold by respondent in preference to similar merchandise 
sold by competitors, because said ultimate purchasers thereof give 
preference to respondent’s said merchandise on account of said lot- 
tery and game of chance so involved in the sale whereby the recipient 
has the chance of obtaining the merchandise free or at a cost not 
exceeding 35 cents rather than at the normal retail price, which is 
much greater than 35 cents. 

Par. 6. During the times above mentioned in paragraph 1 hereof, 
the respondent in the regular course of his business has been and 
now is soliciting the sale of merchandise through advertisements pub- 
lished in newspapers, magazines, and other periodicals circulating 
among the public and among the various States of the United States, 
and in circulars, pamphlets and booklets which respondent has caused 
to be distributed among the public of the various States. 

In these advertisements, the respondent has caused statements to 
be made, among others, as follows: 


New Free Gift Plan—Brings you up to $150.00 weekly! Give away Radios 
and Liquor Sets—Hand Out Free Gifts. Collect dollars from men who haven’t 
a dime. Make up to $150.00 weekly. Brand new plan starts you making 
money first day. Two “Knock Out’ Gifts Given Away. GUARANTEED 
AMERICAN AC-DC Radio, true tone—great volume. Great selectivity and 
distance. Beautiful cabinet with self-contained ground and aerial. Use any- 
where. Also unique Liquor Set. Beautiful metal banded, charred oak, half- 
gallon barrel, complete with chromium plated revolving stand and glasses. 
Nothing else like it in the country. These are the most attractive deals out. 
Write quick for complete line. 

A “BRANDY” NEW DEAL.—MAKE UP TO $100.00 A WHEEK—Giving 
Away Beautiful Liquor Serving Sets—Thanks to repeal. Biggest money making 
plan in years. No experience necessary. Income starts right away. Yes, sir. 
Through our unique “Punch Sales Card” plan, you actually give away these 
beautiful Liquor Serving Sets and make up to $100.00 cash each week for your- 
self. Everybody is a prospect—stores, offices, factories, individuals, lodges, 
and clubs will “jump at” this chance to receive absolutely Free This Beautiful 
Liquor Serving Set. SENSATIONAL NEW SALES PLAN—Our new, unique 
sales plan allows you to actually give away free Beautiful Liquor Serving 
Sets. Charred barrel, made of finest oak wood, holds approximately 1% gallon, 
and is beautifully finished with chromium bands and spigot. Revolving tray 
with glasses makes serving easy. No home is now complete without this 
Beautiful Liquor Serving Set. Get full details of our sensational plan at once. 

MAKD UP TO $100.00 A WEEK With Our New Sales Plan—Biggest money- 
maker out. American Radio—guaranteed. Self-contained aerial and ground. 
Super-dynamic speaker. True tone. Great volume. Wonderful distance. Dis- 
tributors now making up to $100 weekly with new 100-hole sales boards (10¢ 


each), taking in $28.50. Order today. Send $3, pay balance C. O. D.—or write 
for details. 
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When you explain to them how they may receive these gifts absolutely 
without cost, they will want both of them and that will mean repeat business 
for you. 

The sales booklets for the Liquor Serving Sets contain 80 names, which are 
sold at not less than 1¢ or more than 385¢ (with 10 names free). The total 
receipt from this salesbook is $21.50 and you deliver two Beautiful Liquor 
Serving Sets, costing you $5.35 each, which leaves you a net profit of $10.70 on 
each deal. 

It has been proved that the most effective manner of securing agents for the 
distribution of these salesbooks is to have a sample of the article to show. This 
is particularly true where you are securing agents who happen to be clerks in 
stores, refreshment establishments, ete., or employed in offices or factories. The 
instant you show these articles, they want them! And when you tell them 
that they can actually get them Absolutely Free, simply by co-operating with 
you, You Have Another Agent Started. 

Par. 7. The statements in the advertisements mentioned above in 
paragraph 6 hereof that the “New Free Gift Plan Brings You Up to 
$150 Weekly,” “Make Up to $100 a Week With Our New Sale Plan,” 
“Biggest Money-Maker Out,” “Distributors Are Now Making Up to 
$100 Weekly With New 100 Hole Sales Board,” and that the radios 
or other merchandise are being given away free are false and mis- 
leading statements in that the plan is not new, the distributors or 
agents do not regularly earn up to $100 per week as alleged therein, 
such earnings being special and unusual, and they are not the normal 
results which may be expected in the distribution of respondent’s 
merchandise; no radios, liquor serving sets, or other merchandise are 
given away free but the respondent receives the full wholesale value 
thereof for all articles distributed by him; the agent receives mer- 
chandise as compensation for his services; and the ultimate pur- 
chaser, or recipient, receives merchandise through devices or plans 
of merchandising which involve the operation of lottery schemes or 
games of chance in violation of public policy and certain criminal 
statutes. Such false and misleading statements and advertisements 
of such lottery schemes and games of chance induce agents or indi- 
viduals to solicit the sale of and sell the merchandise of the respond- 
ent, and thus prevent them from soliciting the sale and selling the 
merchandise of competitors of the respondent, thereby diverting sub- 
stantial trade from the competitors of the respondent to the 
respondent. 

Par. 8. The use of said methods by respondent has and has had the 
tendency and capacity unfairly, because of said lottery scheme and 
game of chance and said false and misleading advertising, to divert 
and has diverted to respondent trade and custom from his said com- 
petitors who do not use the same or equivalent methods. It has and 
has had the tendency and capacity unfairly to exclude from said 
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merchandise trade all actual and potential competitors who are un- 
willing to and do not use the same or equivalent methods which are 
contrary to public policy, detrimental to public morals, and in viola- 
tion of the criminal statutes of certain of the States of the United 
States; to substantially lessen competition in the sale of said merchan- 
dise and to deprive the purchasing public of the benefit of free com- 
petition in those said commodities. 

Par. 9. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and to respondent’s 
competitors, as herein alleged. Such methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
meaning of Section 5 of an Act of Congress entitled, “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Finprnes As To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on May 20, 1935, issued, and on May 
22, 1935, served, its complaint in this proceeding upon respondent, 
N. R. Baskin, an individual and doing business under the separate 
trade names of American Radio Company, American Novelty Com- 
pany, and American Radio and Novelty Company, charging him 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint, and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by Jay L. Jackson, attorney for the Commission, in part 
before John W. Bennett, Esq., and in part before John J. Keenan, 
Esq., examiners of the Commission theretofore duly designated by 
it, and in opposition to the allegations of the complaint by Messrs. 
John A. Nash and Horace J. Donnelly, attorneys for respondent ; 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint and in opposition thereto, and the oral 
arguments of counsel aforesaid; and the Commission, having duly 
considered the same and being now fully advised in the premises 
finds that this proceeding is in the interest of the public, and ates 
this its findings as to the facts and its conclusion drawn therefrom: 


oe 
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ParacrarH 1. The respondent, N. R. Baskin, is an individual, 
operating and trading under the trade names American Radio Com- 
pany, American Novelty Company, and American Radio and Novelty 
Company, with his principal place of business located at 32 Ran- 
dolph Street in the city of Chicago, State of Illinois, and under these 
names is now, and at all times material to the complaint in this 
proceeding has been, engaged in the business of selling and dis- 
tributing radios, liquor serving sets, bathroom scales, clocks, cameras, 
smoking sets, fountain pens, and a variety of other so-called novelty 
merchandise, together and in connection or in combination with 
so-called “sales booklets,” sometimes described as “sales books” and 
“sales cards,” including sales cards commonly designated as “pull 
boards” and “punchboards.” Respondent solicits customers and sells 
his said products, by the methods hereinafter described, in most of 
the States of the United States, and causes said products, when sold 
or ordered, to be shipped and transported from his said place of 
business in the city of Chicago, State of Illinois, to customers and 
to purchasers thereof located in various States of the United States. 

Par. 2. In the course and conduct of the business of respondent, 
as aforesaid, respondent has been, and is now, in competition with 
corporations, firms, partnerships, and individuals engaged in the 
business of offering for sale, selling and distributing radios, liquor 
serving sets, bathroom scales, clocks, cameras, smoking sets, fountain 
pens, and a variety of other so-called novelty merchandise like that 
offered and sold by respondent, in commerce among and between 
the various States of the United States. 

Par. 3. In the course and conduct of the business, as aforesaid, it 
has been, and is, the practice of respondent, through the medium of 
advertising in various magazines, circulated to and among members 
of the buying public, such as Billboard, Opportunity, How to Sell, 
Specialty Salesmen, and Radio Guide, to solicit customers and per- 
sons to buy and sell respondent’s products, in the course of which 
respondent states and represents, among other things, that respondent 
offers a “New Sales Plan” under which persons make as much as 
$100 a week while giving away merchandise; that respondent offers 
a “New Free Gift Plan” which involves the giving away of radios 
and other merchandise, and that under said plan persons make up 
to $150 a week while giving away merchandise. Upon response to 
such advertisements, respondent mails certain literature to the re- 
sponding person, inclusive of materials descriptive of one or more 
of respondent’s products, a circular letter descriptive of respondent’s 
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sales plan and method of operation, list of prices, and an order blank. 
In some instances one of respondent’s so-called “sales booklets” or 
“sales card” is further included with such literature. Respondent 
also circularizes and solicits members of the public direct with sales 
literature descriptive of his products and sales plan and with sales 
cards for use in the distribution and sale of his products. 

Par. 4. As more fully hereinafter shown, the aforesaid sales cards 
are devices or instruments used, and intended to be so used, in effect- 
ing sale and distribution of respondent’s products to members of the 
buying and consuming public. In some instances they appear as a 
single or double leaf card and sometimes are attached to, or within, 
a so-called “booklet.” In either instance these materials carry, to- 
gether with one or more of the aforesaid trade names of respondent 
and business address, pictorial and printed matter descriptive of one 
or more of the products offered and sold by respondent. The cards 
themselves are the devices for effecting the sale and disposition of the 
particular article or articles of merchandise so described and repre- 
sented. Some of-said cards entail disposition by respondent of two 
units of the same article of merchandise, one unit of which follows the 
sales card while the other unit is delivered to, and taken by, respond- 
ent’s customer or the operator of the card as his consideration for 
effecting disposition and sale of the names appearing on the said card, 
the money income from which is remitted to respondent. In other 
instances the respondent’s customers buy only one article of merchan- 
dise incident to each card and are left to take their profits in the form 
of money retained out of the money taken in from completed disposi- 
tion and sale of the cards. Customers are encouraged and urged to 
employ others to effect disposition and sale of the cards and the mer- 
chandise incident thereto, this to the end of promoting a maximum 
business with customers. The merchandise incident to each card is 
sold and delivered to the customer in combination with the card, but 
in connection with a great number of these cards, the merchandise may 
be ordered and purchased by the customer subsequent to order and 
purchase of the cards. Each card, therefore, is so arranged and in- 
tended to entail and effect, and the said cards do effect, either imme- 
diately or eventually, the order and purchase from respondent of one 
of more articles of merchandise for each card eventually sold and 
disposed of by respondent’s customers. 

Par. 5. The sales cards employed by respondent, as aforesaid, vary 
with the particular product or products offered and sold in connection 
therewith, but they all work and are operated on the same principle. 
Each entails the ultimate solicitation and sale to members of the buy- 
ing and consuming public of one or more of the names, representing 
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chances, appearing on the face of seals, one name to each seal. In some 
instances the seals are arranged in such a way as to be pulled off, in 
others punched or pushed out. Accordingly, the cards are appro- 
priately described as “pullboards” or “punchboards,” depending upon 
the manual method by which the seal is either pulled off or pushed out. 
Each person solicited and selecting a name pays a consideration for, 
each name drawn, except that with certain cards 10 free names or 
selections are provided for, the amount of which consideration is not 
disclosed at the time of purchase and selection, but immediately there- 
after upon the inside portion of the seal after the same has been pulled 
off or punched out. With some cards the consideration varies from 
1 cent te 29 cents; with others, from 1 cent to 35 cents. In all cases 
the total moneys taken by the completed sale of names on each card 
is sufficient to cover, and respondent receives from his customers, the 
list purchase price of all merchandise, and for each unit thereof, 
delivered by respondent to customers in connection with such card, 
and in most instances the total money taken in by completed sale and 
disposition of such cards is greatly in excess of all or any cost incident 
to purchase and supply of the merchandise connected therewith. 

The purchase and selection of the names appearing on the so-called 
sales cards are all made by purchasers with a view to selecting that 
name which will correspond with the name which appears under a 
master seal in the upper corner of the card when the said seal is 
removed. The master seal is removed and the winning name therein 
disclosed only after all the visible names on the card have been 
purchased and drawn. Thus, at the time of purchase and drawing, 
the purchaser does not and cannot know either the amount of the 
consideration he pays for the same or whether or not he becomes 
thereby entitled to receive such article of merchandise as is described 
and offered in connection with the said card. A few of said cards 
allow of more than one winner, sometimes as many as three articles 
of merchandise being offered, but in most instances only one article 
of merchandise is offered, and only one purchaser of the group 
purchasing from the card receives, or becomes entitled to receive, 
the particular article so offered. 

Par. 6. Contrary to the advertising representations made by re- 
spondent, the selling plan under which he has been operating and 
operates is not a “new sales plan” or a “new” or “free gift plan.” 
Neither respondent nor his customers or customer’s agents “hand out” 
or distribute “free gifts,” but each article of merchandise distributed 
by respondent, his customers, or customer’s agents requires the pay- 
ment of a valuable consideration, and for all merchandise distributed 
by respondent he receives a valuable consideration, either in the 
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form of money or services, or both. Further contrary to respond- 
ent’s advertising representations, it does not appear that any of his 
customers have made or make as much as $150 or $100 a week. As 
a possibility and representation applicable to most persons under- 
taking to operate under respondent’s selling plan, the said representa- 
tion is a gross exaggeration of the benefits or profits to be expected 
or derived by persons dealing with respondent. Persons dealing 
with respondent in response to the said representations have no way 
of determining whether they can make $150 or $100 a week until 
after they have undertaken the purchase and resale of respondent’s 
merchandise, during which, however, respondent receives the benefits 
of such sales as such persons may and do effect. 

The aforesaid representations to the effect that respondent oper- 
ates a new selling plan by which persons hand out, or give away, 
free gifts, and by which persons can make up to $150 and $100 per 
week are, and each of them is, false and misleading and have the 
tendency and capacity to induce members of the public to buy 
products of respondent, and to undertake and effect distribution of 
respondent’s products to members of the buying and consuming 
public. The same substantially results in the sale and distribution 
of respondent’s products to members of the buying and consuming 
public, inures to the benefit and profit of respondent, and is all to 
the injury and prejudice of respondent’s competitors. 

The aforesaid sales cards, otherwise known as “pullboards” and 
“punchboards,” are gambling devices used and useful only in the 
operation of a lottery or sale by chance. The operation of said 
cards constitutes a lottery under the laws of the United States and 
statutory laws of most of the States of the United States, and under 
the public policy proclaimed by these laws, use of such cards and sale 
methods, and the encouragement of such use, is condemned and 
prohibited. Many of respondent’s competitors refrain from the use 
of such cards or methods and condemn their use and encouragement 
upon the ground that the same are not legitimate, that the said sales 
cards are gambling devices and their operation a violation of the law 
and public policy of most of the States of the United States, that 
their operation constitutes a lottery and.that the acquisition of 
business through such means is unfair among members of the trade 
and otherwise contrary to good morals, 

The aforesaid representations and practices employed by respond- 
ent have the tendency and capacity unfairly to divert, and do divert, 
substantial trade in said commerce to respondent from his competi- 
tors, who do not employ or encourage such methods and who are 
not free to use the same. 


AMERICAN RADIO CO., ETC. 421 
410 Order 
CONCLUSION 


The aforesaid acts and practices of respondent N. R. Baskin are 
to the prejudice of the public and respondent’s competitors, and con- 
stitute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard before the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before John W. Bennett 
and John J. Keenan, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, briefs filed herein, and oral arguments by Jay 
L. Jackson, counsel for the Commission, and by John B. Nash, coun- 
sel for the respondent, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That respondent, N. R. Baskin, his representatives, 
agents, and employes, in connection with the offering for sale, sale, 
and distribution in interstate commerce of all so-called novelty prod- 
ucts offered for sale or sold by respondent, including radios, liquor 
serving sets, bathroom scales, clocks, cameras, smoking sets, fountain 
pens, and other similar or like articles of merchandise, and of so- 
called sales books or booklets and sales cards, cease and desist: 

1. From in any way representing, directly or indirectly, to mem- 
bers of the buying and consuming public, that respondent offers or 
employs a sales plan in connection with his products, which plan is 
“new,” or a “free gift plan,” or a plan under which persons hand out 
or give away merchandise, and make up to $150 or $100 a week, when 
in fact the plan offered or employed by respondent is not “new,” or 
is not a “new free gift plan,” or under which merchandise is not given 
away free, or when in fact no substantial number of persons dealing 
with respondent make as much as $150 or $100 a week under the plan 
offered and employed by respondent. 

2. From offering for sale, selling, or distributing, in connection with 
the sale and distribution of said so-called novelty products, any in- 
strument or means, inclusive of sales books or sales cards, pullboards, 
or punchboards, which may be employed or used as a gaming device, 
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or to conduct a lottery or sale by chance, in combination or connection 
with the sale or distribution of any product or products of novelty 
merchandise offered for sale, sold, or distributed by respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE MATTER oF 


CAPON WATER COMPANY ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRHSS APPROVED SEPT, 26, 1914 


Decket 2736. Complaint, Mar. 3, 1936—Decision, Jan. 20, 1938 


Where two corporations engaged, as case might be, in ownership and operation 
of certain springs and sale of water therefrom, and the president and 
manager thereof and owner of the majority of stock in both and controller 
and director of their activities in sale and distribution of said water, and 
in substantial competition, as thus engaged in sale of said water through 
dealers and direct to purchasing and consuming public in the several States 
and in the District of Columbia, with others engaged in sale and distribu- 
tion of so-called mineral waters and drugs and medicinal preparations used 
and useful for treatment of the various diseases, ailments, and conditions 
for which they recommended their said water; in describing said water in 
advertising matter sent to those making inquiry in response to label con- 
tained on containers thereof and inviting such inquiry “For Specific Pur- 
poses and Physicians’ Statements”— 

Represented, through pamphlets, booklets, leaflets, and other written matter 
containing many statements purportedly made by doctors and laymen, as 
well as directly, that use of said water alone would cure kidney and bladder 
trouble, and gout and rheumatism, as well as nephritis, arthritis, neuritis, 
high blood pressure, constipation, and numerous other ailments and condi- 
tions. as there specified, notwithstanding fact use of said water alone would 
not, either externally or internally, cure said various diseases, ailments, and 
afflictions ; 

With effect of misleading and deceiving purchasing public and causing them 
erroneously to believe that use thereof alone would cure such various dis- 
eases, ailments, and conditions for which they represented same as a cure, 
and to cause such public, by reason of such erroneous belief, to buy their 
said water, and of thereby unfairly diverting trade to them from their 
competitors who do not use such acts and practices, to their substantial 
injury and to that of the public: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Charles F. Diggs, trial examiner. 


Mr, Edw. W.. Thomerson for the Commission. 
Mr. Phillip W. Austin, of Washington, D. C., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Capon 
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Water Company, a corporation, the Capon Springs Mineral Water, 
Inc., a corporation, and Louis Austin, an individual, hereinafter re- 
ferred to as respondents, have been and are using unfair methods of 
competition in commerce as “commerce” is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrarn 1. Respondent Capon Water Company, is a corporation 
existing under and by virtue of the laws of the State of Delaware, 
with its office and principal place of business at 1712 Walnut Street, 
in the city of Philadelphia, State of Pennsylvania. Respondent 
Capon Springs Mineral Water, Inc., is a corporation existing under 
and by virtue of the laws of the State of West Virginia, with its office 
and principal place of business at 1712 Walnut Street, in the city of 
Philadelphia, State of Pennsylvania, and a branch office and place of 
business at Capon Springs, State of West Virginia. Respondent 
Louis Austin is president of, and the majority stockholder in, both 
of the other respondents, with his office and principal place of busi- 
ness at 1712 Walnut Street, in the city of Philadeiphia, State of Penn- 
sylvania, and with a branch office and place of business at Capon 
Springs, State of West Virginia. 

Respondents are now, and have been for the several years last 
past, engaged in the sale and distribution, under the name Capon 
Springs Water, of a purported mineral water for human consumption 
and for external application to the body, and respondents cause said 
water, when sold, to be transported from their places of business in 
Philadelphia, Pa., and Capon Springs, W. Va., into and across the 
several States of the United States and the District of Columbia, to 
the purchasers thereof located at various points in said several States 
of the United States, other than in the States of Pennsylvania and 
West Virginia, and in the District of Columbia. Respondents make 
sales direct to consumers and through agents to said consumers. 

In the course and conduct of their business as aforesaid, the re- 
spondents have been and are in substantial competition in commerce 
between and among the said several States of the United States and 
in the District of Columbia with corporations, associations, partner- 
ships, and individuals, who truthfully advertise their products, en- 
gaged in said commerce in the sale and distribution of mineral waters 
and other products used and useful for the same purposes for which 
respondents recommend their said water. In the course and conduct 
of their said business as aforesaid, and in the use of the acts, practices, 
and methods hereinafter alleged, the said respondents have acted and 
do act together and in cooperation with each other. 
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Par. 2. Respondents, in the course and conduct of their business as 
aforesaid, distribute and circulate, among prospective purchasers of 
their said water, booklets, leaflets, circulars, and other written matter 
which contain many statements concerning the curative qualities of 
respondents’ said water. Many of said statements are purportedly 
made by doctors and laymen and the remainder by the respondents. 
In said booklets, leaflets, circulars, and other written matter respond- 
ents falsely represent and imply that said water will cure, or is bene- 
ficial in the treatment of, many of the diseases, ailments, afflictions, and 
conditions which may be present or exist in the human body. 

Among the diseases, ailments, afflictions, and conditions named by 
the respondents in their said booklets, leaflets, circulars, and other 
written matter, so distributed and circulated among prospective pur- 
chasers of their said water, as diseases, ailments, afflictions, and con- 
ditions which their said water will cure, or is beneficial in the treat- 
ment of, are the following: Kidney troubles, kidney pains, nephritis; 
bladder trouble; gout, rheumatism, syphilitic rheumatism, arthritis, 
neuritis; hyperacidity, uric acid, toxic poisons, acid conditions, acid 
poisons; catarrhal affections of the stomach and bowels, catarrhal 
affections of the organs of respiration, catarrhal affections of the kid- 
ney and bladder, uterine catarrah; scrofulosis; diabetes mellitus, di- 
abetes; skin diseases, all affections of the skin, poison oak, ivy poison, 
and other skin affections; diseases of the urinary, digestive and repro- 
ductive organs, diseases peculiar to women, female disorders, dys- 
menorrhea, leucorrhea, amenorrhea, chronic cervical, corporeal endo- 
metritis; high blood pressure; chronic pneumonia; constipation ; irreg- 
ular bowels; calculi (kidney and gall stones), gall disorders; prostate 
troubles, chronic inflamation, enlargement and irritation of the pros- 
tate gland; stomach disorders; indigestion; chronic sinus infections; 
diseases of the liver, particularly hyperemia and fatty degeneration; 
aching joints, lameness; sterility; pyorrhea; hives; obesity; and gen- 
eral debility. 

In truth and in fact the use of respondents’ said water, whether by 
drinking or external application, will not cure, nor is it beneficial 
in the treatment of all, or any of, the diseases, ailments, afflictions, and 
conditions above set out. 

Par. 3. Respondents, in said booklets, leaflets, circulars, and other 
written matter so distributed and circulated among prospective pur- 
chasers of their said water, falsely represent and imply that their said 
water acts “like magic”; “cures almost everything”; “aids digestions” ; 
“restores energy”; is “beneficial to general health”; “keeps you fit”; 
“keeps you well”; that it has “eliminated tired feeling”; “maintains 
healthy digestive tract”; that it has “improved hearing”; is “indis- 
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pensible to health”; “acts as a natural tonic”; “restores mental alert- 
ness and vigor”; vill help every living nang assures “all year 
round health and long life”; “supplies every one et the 16 elements in 
body”; and contains Caduable medicinal properties.” 

In truth and in fact respondents’ said water not only has not 
acted and does not act like magic, but has not acted and does not 
act at all on the human body in any different manner than does any 
pure, potable water, nor does it contain any elements or medicinal 
properties in sufficient quantities to render it different from, or of 
any greater benefit than, any pure, potable water, and its use has 
not resulted and does not result in the benefits claimed for it by said 
respondents as above set out. 

Par. 4. Respondents, in the course and conduct of their business 
as aforesaid, and by the means and in the manner aforesaid, falsely 
represent and imply that the use of their said water “reduces sur- 
plus weight naturally, dissolving excess fat.” In truth and in fact 
the use of respondents’ said water, whether internally or externally, 
not only will not reduce surplus weight naturally, but it will not 
reduce surplus weight at all, nor will it dissolve excess fat. 

Par. 5. Many persons located in the said several States of the 
United States and in the District of Columbia desire to purchase or 
obtain a remedy or treatment that will cure, or is beneficial in the 
treatment of, the diseases, ailments, afflictions, and conditions about 
which said respondents have made and do make the representations 
and implications as hereinabove alleged. The acts, practices, and 
methods of the respondents, as hereinabove alleged, have had and do 
have the tendency and capacity to and do mislead and deceive a sub- 
stantial portion of said prospective purchasers, and have caused and 
do cause such purchasers erroneously to believe that the said false 
representations and implications are true and that the respondents’ 
said water will cure, or is beneficial in the treatment of, said diseases, 
ailments, afflictions, and conditions, and cause a substantial portion of 
such persons, because of such erroneous belief, to purchase respond- 
ents said water, thereby diverting trade to the respondents from 
their competitors who do not use the acts, practices, and methods used 
by the respondents, to the substantial injury of said competitors in 
said commerce and to the injury of the public. 

Par. 6. The acts, practices, and methods of the respondents, as 
hereinabove alleged, are all to the prejudice of the public and the 
respondents’ said competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
5 of an Act of Congress entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on March 8, 1936, issued and subse- 
quently served its complaint in this proceeding upon the respondents 
Capon Water Company, a corporation, Capon Springs Mineral Wa- 
ter, Inc., a corporation, and Louis Austin, an individual, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, and the filing of respondents’ answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Edward W. Thomerson, attorney for the Com- 
mission, before Charles F. Diggs, an examiner of the Commission 
theretofore duly designated by it, and in opposition to the allega- 
tions of the complaint by Phillip W. Austin, attorney for the re- 
spondents; and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint in opposition 
thereto; and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent Capon Water Company is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, and has its principal office and place of business at 1712 
Walnut Street, Philadelphia, Pa. It is engaged in the sale and distri- 
bution of a so-called mineral water which it secures from the re- 
spondent Capon Springs Mineral Water, Inc. 

Respondent Capon Springs Mineral Water, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of West Virginia, with its principal office and place of business at 
Capon Springs, W. Va. This respondent owns and operates certain 
springs located at Capon Springs, W. Va., from which it secures so- 
called mineral water which it sells to the respondent Capon Water 
Company, and to other purchasers located at various points in the 
several States of the United States and in the District of Columbia. 
Respondent Capon Springs Mineral Water, Inc., also has an office 
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and place of business at 1712 Walnut Street, Philadelphia, Pa., which 
is the principal office and’ place of business of the respondent Capon 
Water Company. 

Respondent Louis Austin is an individual, and he is president and 
manager of, and owns the majority of the stock in, both of the cor- 
porate respondents, and in his capacity as president and manager he 
controls and directs the activities of the two corporate respondents in 
the sale and distribution of said water. Respondent Louis Austin 
has so intermingled the affairs and the businesses of the two corporate 
respondents that it is not possible to differentiate the acts of one of the 
corporate respondents from the acts of the other of the corporate 
respondents, and both of said corporate respondents have been used 
by the respondent Louis Austin as instrumentalities in the further- 
ance of his policies in connection with the sale and distribution of 
said water. Said corporate respondents and the said respondent Louis 
Austin have cooperated fully and have acted in concert in doing the 
acts and things hereinafter set out. 

Par. 2. Respondent Louis Austin causes all sales of said water in 
Philadelphia and vicinity to be made by and through the respondent 
Capon Water Company, and causes all sales of said water to customers 
located in States other than the States of Pennsylvania and West 
Virginia to be made by and through the respondent Capon Springs 
Mineral Water, Inc. When orders for water from out-of-State cus- 
tomers are received by either of said corporate respondents, the order 
is transmitted to, and filled by, the corporate respondent Capon 
Springs Mineral Water, Inc. In the course and conduct of their 
business, as above stated, said respondents cause said water, when sold, 
to be shipped from said place of business in the State of Pennsylvania, 
or said place of business in the State of West Virginia, into and across 
the several States of the United States and the District of Columbia, 
to the purchasers thereof located at various points in said several 
States of the United States, other than in the States of re oneies 
and West Virginia, and in the District of Columbia. 

Respondents market said water through dealers for resale to the 
public and by sales direct to the purchasing and consuming public. 

Par. 38. Respondents are in substantial competition in commerce be- 
tween and among the several States of the United States and in the 
District of Columbia, with individuals, firms, partnerships, and cor- 
porations, who are engaged in said commerce in the business of selling 
and distributing so-called mineral waters and drugs and medicinal 
preparations used and useful in the treatment of the various diseases, 
ailments, and conditions in which the respondents recommend the use 
of their said water. 
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Par. 4. Said respondents cause to be placed upon the containers in 
which said water is sold and distributed in interstate commerce by 
Capon Springs Mineral Water, Inc., a label upon which appears, 
among others, the following statement: 

For Specific Purposes 
and Physicians’ Statements Consult 
Capon Water Co. 
1712 Walnut St. 
Philadelphia 

When requests for advertising matter are received by either the re- 
spondent Capon Water Company or the respondent Capon Springs 
Mineral Water, Inc., such requests are usually complied with by the 
respondent Capon Water Company mailing to the person making the 
request one or more of the pamphlets, booklets, or leaflets hereinafter 
described, though on occasions the respondent Capon Spring Mineral 
Waiter, Inc., mails from its Philadelphia office such advertising matter 
in response to such requests. 

Par. 5. Respondents, in the course and conduct of their business as 
aforesaid, distribute and circulate among prospective purchasers of 
their said water pamphlets, booklets, and leaflets and other written 
matter containing many statements concerning the curative qualities 
of said water. Many of said statements are purportedly made by 
doctors and laymen, and the remainder by the respondents. In said 
pamphlets, booklets, and leaflets respondents represent and imply that 
the use of said water alone will cure kidney troubles; kidney pains; 
nephritis; bladder trouble; gout; rheumatism; syphilitic rheumatism ; 
arthritis; neuritis; hyperacidity, uric acid, toxic poisons, acid condi- 
tions, acid poisons; catarrhal affections of the stomach, bowels, or- 
gans of respiration, kidneys and bladder; uterine catarrh; scrofulosis; 
diabetes mellitus; diabetes; skin diseases, ivy poison, and other skin 
affections; diseases of the urinary, digestive and reproductive organs; 
diseases peculiar to women, female disorders, dysmenorrhea, leucor- 
rhea, amenorrhea; high blood pressure; constipation and irregular 
bowels; kidney and gall stones and gall disorders; prostate troubles, 
chronic inflammation, enlargement and irritation of the prostate 
gland; stomach disorders and indigestion; chronic sinus infections; 
diseases of the liver; aching joints; lameness; sterility; pyorrhea; 
hives; obesity and general debility. 

In truth and in fact the use of said water alone, either externally 
or internally, will not cure kidney troubles, kidney pains, nephritis, 
bladder trouble; gout; rheumatism; syphilitic rheumatism; arthritis; 
neuritis; hyperacidity, uric acid, toxic poisons, acid conditions, acid 
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poisons; catarrhal affections of the stomach, bowels, organs of respira- 
tion, kidneys and bladder; uterine catarrh; scrofulosis; diabetes 
mellitus; diabetes; skin diseases, ivy poison and other skin affections; 
diseases of the urinary, digestive and reproductive organs; diseases 
peculiar to women, female disorders, dysmenorrhea, leucorrhea, amen- 
orrhea; high blood pressure; constipation and irregular bowels; kid- 
ney and gall stones and gall disorders; prostate troubles, chronic in- 
flammation, enlargement and irritation of the prostate gland; stomach 
disorders and indigestion; chronic sinus infections; diseases of the 
liver; aching joints; lameness; sterility; pyorrhea; hives; obesity; 
and general debility. 

Par. 6. The acts and practices of the respondents, as hereiabove 
set forth, have the tendency and capacity to, and do, mislead and 
deceive the purchasing public and cause them erroneously to believe 
that the use of said water alone will cure the various diseases, ail- 
ments, and conditions for which the respondents represent that said 
water is a cure, and cause them, because of said erroneous belief, to 
purchase respondents’ said water. As a direct consequence of the 
acts and practices of the respondents, as hereinabove set forth, 
trade in said commerce is unfairly diverted to the respondents from 
their competitors who do not use the acts and practices used by the 
respondents to the substantial injury of such competitors in said 
commerce and to the injury of the public. 


CONCLUSION 


The aforesaid acts and practices of the respondents Capon Water 
Company, Capon Springs Mineral Water, Inc., and Louis Austin are 
to the prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondents, testimony and other evidence taken before Charles F, 
Diggs, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of the said complaint and in 
opposition thereto, briefs filed herein by Edward W. Thomerson, 
counsel for the Commission, and by Philip W. Austin, counsel for 
the respondents, and the Commission having made its findings as 
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to the facts and its conclusion that the said respondents have violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It zs ordered, That the respondents, Capon Water Company, a 
corporation, and Capon Springs Mineral Water, Inc., a corporation, 
their officers, directors, agents, and employes, and Louis Austin, in 
connection with the offer for sale, sale, and distribution of the water 
known and described as “Capon Springs water” in interstate com- 
merce and in the District of Columbia, do forthwith cease and desist 
from representing, directly or by implication, that the use of said 
water alone, either externally or internally, will cure kidney trou- 
bles; kidney pains, nephritis; bladder trouble; gout; rheumatism; 
syphilitic rheumatism; arthritis; neuritis; hyperacidity, uric acid, 
toxic poisons, acid conditions, acid poisons; catarrhal affections of the 
stomach, bowels, organs of respiration, kidneys and bladder; uterine 
catarrh, scrofulosis; diabetes mellitus; diabetes; skin diseases, ivy 
poison and other skin affections; diseases of the urinary, digestive and 
reproductive organs; diseases peculiar to women, female disorders, 
dysmenorrhea, leucorrhea, amenorrhea; high blood pressure; consti- 
pation and irregular bowels; kidney and gall stones and gall dis- 
orders; prostate troubles, chronic inflammation, enlargement and 
irritation of the prostate gland; stomach disorders and indigestion; 
chronic sinus infections; diseases of the liver; aching joints; lame- 
ness; sterility; pyorrhea; hives; obesity; and general debility. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In roe MATTER oF 


DILLING & COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2915. Complaint, Aug. 28, 1936—Decision, Jan. 20, 1938 


Where a corporation engaged in manufacture and sale of candy, including 
various packages or assortments which were so packed and assembled as 
to involve use of a lottery scheme when sold and distributed to consumers 
thereof, and which included assortments composed of (1) number of pieces 
of candy, together with number of larger pieces and push card, for sale 
under a plan, and in accordance with said card’s explanatory legend, pur- 
suant to which purchaser received, for penny paid, one of smaller pieces 
or one of larger pieces, in accordance with number pushed by chance, and 
purchaser of last push received one of aforesaid larger pieces, and (2) 
number of candy bars, together with box of chocolate and punchboard, for 
sale under a plan, and in accordance with said board’s explanatory legend, 
pursuant to which purchaser received one or two additional bars of candy, 
in accordance with number punched by chance, and purchaser of last punch 
received box of candy, and, thereby, value in excess of 5 cents paid, as 
did chance procurers of bars of candy as aforesaid— 

Sold to retailers for display and resale to purchasing public in accordance with 
aforesaid sales plans said assortments, and thereby supplied to and placed 
in the hands of others the means of conducting lotteries in the sale of its 
said products in accordance with aforesaid sales plans, contrary to public 
policy long recognized by the common law and criminal statutes, and to 
an established public policy of the United States Government, and in com- 
petition with many who, unwilling to offer or sell candy so packed and 
assembled as above described, or otherwise arranged and packed for sale 
to purchasing public, so as to involve a game of chance or any other method 
of sale contrary to public policy, refrain therefrom; 

Witb. result that many dealers in and ultimate purchasers of candy were at- 
tracted by its said method and manner of packing same and by element 
of chance involved in sale thereof as above set forth, and thereby induced 
to purchase said candy, thus packed and sold by it, in preference to that 
offered and sold by competitors who do not use same or equivalent methods, 
and with tendency and capacity, because of said game of chance, to divert 
to it trade and custom from its said competitors as aforesaid, exclude 
from said trade all competitors who are unwilling to and do not use such or 
equivalent method as unlawful, lessen competition in said trade and tend 
to create a monopoly thereof in it and such other distributors as use same 
or equivalent method, deprive purchasing public of benefit of free com- 
petition in trade in question, and eliminate from said trade all actual, 
and exclude therefrom all potential, competitors who do not adopt and use 
such or equivalent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr, P. C0. Kolinski for the Commission. 
Mr, Oren S. Hack, of Indianapolis, Ind., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Dilling & 
Company, a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

ParacraPH 1. Respondent is a corporation, organized under the 
laws of Indiana, with its principal office and place of business at 
Dakota and Morris Streets and Chocolate Avenue, in the city of 
Indianapolis, State of Indiana. Respondent is now, and for several 
years last past has been, engaged in the manufacture of candy and 
in the sale and distribution-thereof to retail dealers located at points 
in the various States of the United States, and causes said products, 
when so sold, to be transported from its place of business in the city 
of Indianapolis, State of Indiana, to purchasers thereof in other 
States of the United States at their respective places of business, and 
there is now, and has been for several years last past, a course of 
trade and commerce by said respondent in such candy between and 
among the States of the United States. In the course and conduct 
of the said business respondent is in competition with other corpora- 
tions and with individuals and partnerships engaged in the sale and 
distribution of candy and candy products in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to retail dealers 
various packages or assortments of candy, so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. Certain of said packages are hereinafter 
described for the purpose of showing the methods used by respondent, 
but this list is not all inclusive of the various packages, nor does it 
include all the details of the several sales plans which respondent has 
been or is using in the distribution of candy by lot or chance: 
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(a) One of said assortments manufactured and distributed by 
respondent is composed of a number of pieces of candy and a num- 
ber of larger pieces of candy, together with a device commonly called 
a push card. The candy contained in said assortment is distributed 
to purchasers in the following manner: 

The push card has a number of partially perforated discs, and 
when a push is made and the disc separated from the card, a legend 
or number is disclosed. Sales are 1 cent each, and the card bears 
statements informing customers and prospective customers that cer- 
tain specified legends or numbers entitle the purchaser to one of the 
small pieces of candy, and that certain other specified legends or 
numbers entitle the purchaser to one of the larger pieces of candy. 
The purchaser of the last push from said card is also entitled to 
one of the larger pieces of candy. The legends or numbers on the 
discs or pushes are effectively concealed from the purchaser and 
prospective purchaser until a selection has been made and the disc 
separated from the card. The fact as to whether a purchaser re- 
ceives one of the small bars of candy or one of the larger bars of 
candy for the price of 1 cent is thus determined wholly by lot or 
chance. 

(6) Another assortment manufactured and distributed by re- 
spondent is composed of a number of bars of candy and a box of 
chocolate, together with a device commonly called a punch board. 
The said bars of candy and box of chocolate are distributed to the 
consuming public by means of said punch board in the following 
manner : 

The bars of candy are offered for sale at a price of 5 cents each. 
Each purchase of a bar entitles the purchaser to one push on the 
punch board. When punch is made from said board, a number is 
disclosed. The numbers begin with 1 and continue to the number 
of punches there are on the board, but the numbers are not arranged 
in numerical sequence. The board bears a statement informing the 
customer as to which numbers receive one or two additional bars of 
candy. The numbers on said board are effectively concealed from 
the purchasers until a selection has been made and the particular 
punch separated from the board. The purchaser qualifying for the 
last punch on the board receives the box of chocolate. The several 
bars of candy and box of chocolate are worth more than 5 cents, and 
a purchaser who obtains one of the numbers calling for additional 
bars of candy, or the box of chocolate, receives the same for the price 
of 5 cents. The bars of candy and the box of chocolate are thus 
distributed from punches on said board wholly by lot or chance. 

Par. 3. The retail dealers to whom respondent sells its assortments 
expose said assortments for sale, and sell said candy to the purchas- 
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ing public in accordance with the aforesaid sales plans. Respondent 
thus supplies to and places in the hands of others the means of con- 
ducting lotteries in the sale of its products in accordance with the 
sales plans hereinabove set forth, with the capacity and tendency of 
inducing purchasers thereof to purchase respondent’s said products 
in preference to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure (a) larger pieces of candy, (6) additional bars 
of candy, or (¢) boxes of chocolate. 

The use by respondent of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an established public policy of the United States. The 
use by respondent of said method has the dangerous tendency unduly 
to hinder competition or create monopoly in this, to wit: That the 
use thereof has the tendency and capacity to exclude from the branch 
of the candy trade involved in this proceeding competitors who do 
not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, and such competi- 
tors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
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distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned method, acts, and practices of the re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Rervort, Fryprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on August 28, 1936, issued, and on Au- 
gust 31, 1936, served, its complaint in this proceeding upon the re- 
spondent, Dilling & Company, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered herein, 
granted respondent’s request for permission to withdraw said answer 
and to substitute therefor an amended answer admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, which 
amended answer was duly filed in the office of the Commission. 
Thereafter this proceeding regularly came on for final hearing before 
the Commission on the said complaint and amended answer; and the 
Commission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParAcrapH 1. Respondent is a corporation, organized under the 
laws of Indiana, with its principal office and place of business at 
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Dakota and Morris Streets and Chocolate Avenue, in the city of 
Indianapolis, State of Indiana. Respondent is now, and for several 
years last past has been, engaged in the manufacture of candy and 
in the sale and distribution thereof to retail dealers located at points 
in the various States of the United States, and causes said products, 
when so sold, to be transported from its place of business in the city 
of Indianapolis, State of Indiana, to purchasers thereof in other 
States of the United States at their respective places of business. 
There is now, and has been, for several years last past, a course of 
trade and commerce by said respondent in such candy between and 
among the various States of the United States. In the course and 
conduct of the said business respondent is in competition with other 
corporations and with individuals and partnerships engaged in the 
sale and distribution of candy and candy products in commerce be- 
tween and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to retail dealers 
various packages or assortments of candy, so packed and assembled 
as to involve the use of a lottery scheme when sold and distributed 
to the consumers thereof. 

One of said assortments manufactured and distributed by respond- 
ent 1s composed of a number of pieces of candy and a number of 
larger pieces of candy, together with a device commonly called a 
push card. The candy contained in said assortment is distributed 
to purchasers in the following manner : 

The push card has a number of partially perforated discs, and 
when a push is made and the disc separated from the card, a legend 
or number is disclosed. Sales are 1 cent each and the card bears 
statements informing customers and prospective customers that cer- 
tain specified legends or numbers entitle the purchaser to one of the 
small pieces of candy, and that certain other specified legends or 
numbers entitle the purchaser to one of the larger pieces of candy. 
The purchaser of the last push from said card is also entitled to one 
of the larger pieces of candy. The legends or numbers on the discs 
or pushes are effectively concealed from the purchaser and prospec- 
tive purchaser until a selection has been made and the disc separated 
from the card. The fact as to whether a purchaser receives one of 
the small bars of candy or one of the larger bars of candy for the 
price of 1 cent is thus determined wholly by lot or chance. 

Another assortment manufactured and distributed by respondent is 
composed of a number of bars of candy and a box of chocolate, to- 
gether with a device commonly called a punch board. The said bars 
of candy and box of chocolate are distributed to the consuming public 
by means of said punch board in the following manner: 
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The bars of candy are offered for sale at a price of 5 cents each. 
Each purchase of a bar entitles the purchaser to one push on the 
punch board. When a punch is made from said board, a number is 
disclosed. The numbers begin with 1 and continue to the number 
of punches there are on the board, but the numbers are not arranged 
in numerical sequence. The board bears a statement informing the 
customer as to which numbers receive one or two additional bars of 
candy. The numbers on said board are effectively concealed from 
the purchasers until a selection has been made and the particular 
punch separated from the board. The purchaser qualifying for the 
last. punch on the board receives the box of chocolate. The several 
bars of candy and box of chocolate are worth more than 5 cents each, 
and a purchaser who obtains one of the numbers calling for addi- 
tional bars of candy, or the box of chocolate, receives the same for 
the price of 5 cents. The bars of candy are thus distributed from 
punches on said board wholly by lot or chance. 

Par. 8. The retail dealers to whom respondent sells its assortments 
expose said assortments for sale, and sell said candy to the purchas- 
ing public in accordance with the aforesaid sales plan. Respondent 
thus supplies to and places in the hands of others the means of 
conducting lotteries in the sale of its products in accordance with 
the sales plan hereinabove set forth. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure larger pieces of candy or additional bars of candy. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the jaid 
of said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the tend- 
ency unduly to hinder competition or create monopoly in this, to 
wit: That the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding 
competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale 
or sell candy so packed and assembled as above described, or other- 
wise arranged and packed for sale to the purchasing public so as 
to involve a game of chance, or any other method of sale that is 
contrary to public policy, and such competitiors refrain therefrom. 
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Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the capacity and tendency to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Dilling & 
Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” . 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the amended 
answer of respondent, Dilling & Company, admitting all the mate- 
rial allegations of the complaint to be true, and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It ts ordered, That the respondent, Dilling & Company, its officers, 
representatives, agents, and employees, in connection with the offer- 
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ing for sale, sale, and distribution of candy in interstate commerce 
or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may 
be made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a 
lottery, gaming device, or gift enterprise in the sale or distribution 
of the candy contained in said assortments to the public; 

3. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a 
device commonly called a punch board, for use or which may be 
used in distributing or selling the said candy to the public at retail; 

4. Furnishing to dealers a device commonly called a push card, or 
a device commonly called a punch board, either with packages or 
assortments of candy or separately, which push card or punch board 
is to be used or may be used in distributing or selling said candy 
to the public. 

It is further ordered, That the respondent, Dilling & Company, a 
corporation, shall within 30 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC, 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 2981. Complaint, Nov. 13, 1936—Decision, Jan. 20, 1938 


Where a corporation engaged in manufacture, sale, and distribution of face 
powders, skin tonics, and skin creams— 

(a) Represented, through expression “CHRTIFIED COSMETICS” displayed 
on labels of practically all of its products, that its said cosmetics had been 
eertified by some governmental or official authority ; 

(b) Represented, through such expressions on labels of its “Wrinkle Eradi- 
eator”’ or “Wrinkle Creme” as “Combined with 100% Pure Turtle Oil’ or 
“Combined with pure turtle oil,” and ‘“Rejuvenates the skin and removes 
lines and wrinkles * * *,” and “Will soften and nourish the skin. 
* %* *” that its said skin cream, as thus variously designated, had such 
qualities or properties and would accomplish said results, and contained 
turtle oil; and 

(c) Represented, through sales girls or demonstrators employed by it for such 
purposes at appropriate places in department stores handling its said 
products, that its said “Wrinkle Creme” was guaranteed by the United 
States Government to contain pure turtle oil, and that such oil had been suc- 
cessfully used by the Government in removing scar tissue and wrinkles from 
wounded soldiers, and that use thereof was indorsed by the Government as 
a skin food and rejuvenator ; 

Facts being products in question had not been certified in any respect by any 
government or official authority, said cream would not rejuvenate the skin 
or nourish the same, or remove or eradicate wrinkles and lines, and did 
not contain turtle oil, and had not been guaranteed by the Government as 
so doing, and such oil had not been successfully used thereby as above 
represented, and Government had not indorsed use thereof as aforesaid, 
and use of creams or oils, notwithstanding certain temporary effects, cannot 
eliminate or eradicate lines and wrinkles or accomplish other results as 
aforesaid represented ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that its said cosmetics had been certified as above set 
forth, and that its said “Wrinkle Creme” was composed as above claimed, 
and would accomplish results as above specified, and had been guaranteed 
by the Government to contain pure turtle oil, successfully used and indorsed 
by said Government as aforesaid, and with result, further, that public, 
acting under mistaken and erroneous beliefs induced by such false and 
misleading statements and representations, purchased substantial volume of 
its said products and trade was unfairly diverted to it from competitors 
likewise engaged in manufacture, sale and distribution, or in sale and 
distribution, of cosmetics, and who truthfully represent the character and 
nature of their products and the efficacy and beneficial value thereof : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
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Before Mr. John L. Hornor, trial examiner. 
Mr. DeWitt T. Puckett, for the Commission. 
Moody, Eberle, Dierssen & Crane, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Arabian 
Toilet Goods Company, a corporation, hereinafter referred to as 
respondent, has been, and is now, using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act, and it appear- 
ing to the said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect as follows: 

Paracrary 1. Respondent, Arabian Toilet Goods Company, is a 
corporation, organized in 1923, and doing business under the laws 
of the State of Illinois, having its principal office and place of busi- 
ness at 225-227 West Huron Street, Chicago, Il. 

Respondent is now, and for several years last past has been, en- 
gaged in the manufacture and sale of cosmetics to the purchasing 
and consuming public located in various States of the United States 
and in the District of Columbia. Respondent now causes, and for 
several years last past has caused, its products, when sold by it, to be 
shipped from its place of business in Chicago, Ill., to the purchasers 
thereof, located in the various States of the United States, and in 
the District of Columbia. There is now, and has been for several 
years last past, a constant current of trade and commerce, by the 
respondent, in cosmetics, between and among the various States of 
the United States, and in the District of Columbia. 

Respondent is, and for several years last past has been, in sub- 
stantial competition with other corporations, individuals, firms, and 
partnerships, engaged in the sale of cosmetics in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent offers for sale and sells its cosmetics, 
some of which are labeled as follows: 


WRINKLE CREME 
Combined with pure turtle oil. Will soften and nourish the skin. Leave on 


over night. If skin is abnormally dry and wrinkled, use “Wrinkle Creme and 
Muscle Oil mixed.” 
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“ARABIAN WRINKLE ERADICATOR 
Combined With 
100% Pure Turtle Oil 


Rejuvenates the skin and removes lines and wrinkles around the eyes, throat, 
and mouth. First cleanse with Arabian Cleansing Cream, then apply Arabian 
Wrinkle Eradicator, leaving it on over night. Arabian Muscle Oil may be 
applied to give added strength and nourishment to the tissues.” 

In truth and in fact, the products so described and represented do 
not possess such properties as to nourish or rejuvenate the human 
skin, and neither will they eradicate wrinkles or give strength and 
nourishment to the tissues. 

Par. 3. Said respondent, acting through its duly authorized dem- 
onstrators and saleswomen whom it employs to display, demonstrate 
and sell its products in department stores, stated and represented to 
customers and prospective customers that its “Arabian Wrinkle 
Creme” is guaranteed by the United States Government to contain 
pure turtle oil; that such oil has been successfully used by the Gov- 
ernment in removing scar tissue and wrinkles from wounded sol- 
diers; and that the use of this ingredient is endorsed by the United 
States Government as a skin food and rejuvenator. 

In truth and in fact, the United States Government has not used 
turtle oil in the manner described, and has not given any such guar- 
anty or indorsement. The amount of turtle oil forming the fatty 
content of said product was not substantial nor sufficient to warrant 
the marking, branding, or representation of said product as contain- 
ing “100% Turtle Oil.” 

Par. 4. Said respondent further caused the words “Certified Cos- 
metics” to appear prominently on the labels affixed to the containers 
in which certain of its products were packed, sold, and distributed, 
as well as on the front page of price lists and other advertising lit- 
erature distributed to purchasers and prospective purchasers wherein 
its products were sold. 

In truth and in fact, said products were not certified, either as to 
their purity or in any other respect by any Government or other 
official authority. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and does mislead a substantial portion of the purchas- 
ing public into the erroneous belief that such representations are 
true and into the purchase of substantial quantities of said cos- 
metics from respondent on account of such erroneous belief. There 
are among the competitors of respondent, as mentioned in paragraph 
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1 hereof, manufacturers and distributors of cosmetics who do not 
misrepresent the therapeutic qualities of their products, or otherwise 
publish claims for their products which are untrue, who likewise ad- 
vertise, sell, and distribute their cosmetics among the various States 
of the United States and in the District of Columbia. By the repre- 
sentations aforesaid, trade is unfairly diverted to respondent from 
such competitors, thereby substantial injury is being, and has been, 
done by respondent to competition in commerce as herein set out. 

Par. 6. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914. 


Report, Frnpines As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on November 18, 1936, issued, and 
on November 17, 1936, served, its complaint in this proceeding upon 
respondent, Arabian Toilet Goods Company, Inc., a corporation, 
charging it with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by DeWitt T. Puckett, attorney for the 
Commission, and in opposition to the allegations of the complaint 
by George J. Crane, attorney for the respondent, before John L. 
Hornor, an examiner of the Commission theretofore duly desig- 
nated by it; and said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, briefs in support of the complaint and in opposition 
thereto (no oral argument having been requested); and the Com- 
mission having duly considered the matter and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 
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Paracrapu 1. The respondent, Arabian Toilet Goods Company, 
Inc., is an Dlinois corporation organized on August 3, 1923. Its 
principal office and place of business are at 225-227 West Huron 
Street, Chicago, Ill. It is engaged in the manufacture, sale, and 
distribution of cosmetics such as face powder, skin tonics and skin 
creams. 

Respondent’s cosmetics are manufactured at its place of business 
in Chicago, Ill., and distributed through department and drug stores 
throughout the United States. When orders are received for re- 
spondent’s cosmetics, it causes them to be shipped from its place of 
business at Chicago, Ul., to the purchasers thereof located at vari- 
ous points in the States of the United States other than the State 
of Illinois. Since the date of incorporation, the respondent has 
maintained a course of trade in said products, in commerce among 
and between the various States of the United States and in the 
District of Columbia. 

At all times since respondent entered into said businss, it has 
been in substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution, 
or in the manufacture, sale, and distribution, of cosmetics in com- 
merce among and between the several States of the United States 
and in the District of Columbia. 

Par. 2. Respondent has advertised, and is now advertising, its 
cosmetics by means of labels attached to containers in which its 
products are packed, by sales talks, and by advertisements in daily 
newspapers having an interstate circulation. Until the early part 
of 1936, the front label of one of respondent’s skin creams read 
as follows: 


ARABIAN 
WRINKLE ERADICATOR 


The back label of said cream read as follows: 


ARABIAN WRINKLE ERADICATOR 
Combined with 
100% Pure Turtle Oil 
Rejuvenates the skin and 
removes lines and wrinkles 
around the eyes, throat and 


mouth.” = ot) 0* 
The front label in current use on said cream reads: 
ARABIAN 


CERTIFIED COSMETICS 
160451"—89—voL, 26——-31 
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The back label in current use on the cream reads as follows: 


WRINKLE CREME 
Combined with pure turtle oil. Will 
soften and nourish the skin. * * * 
The expression “Certified Cosmetics” appears on the labels used on 
practically all of respondent’s products. 

The above statements serve as representations to purchasers and 
prospective purchasers and to the public generally that respondent’s 
cosmetics have been certified by some governmental or official 
authority; that its skin cream, now designated Wrinkle Creme, will 
rejuvenate the skin and remove or eradicate wrinkles and lines; 
that said creme contains turtle oil and will nourish the skin. 

One of respondent’s methods of selling its products is through sales 
girls or demonstrators employed by respondent on a salary or com- 
mission basis. These sales girls or demonstrators occupy booths at 
appropriate places in the department stores which handle respondent’s 
products. At these booths, the sales girls demonstrate and promote 
the sales of respondent’s cosmetics. In promoting the sale of respond- 
ent’s cosmetics, said demonstrators and sales girls have represented to 
purchasers and prospective purchasers (1) that respondents Wrinkle 
Creme was guaranteed by the United States Government to contain 
pure turtle oil; (2) that such oil has been successfully used by the 
United States Government in removing scar tissue and wrinkles from 
wounded soldiers; and (8) that the use of said turtle oil is endorsed 
by the United States Government as a skin food and rejuvenator. 

Par. 3. Respondent’s skin creme, now labeled Wrinkle Creme, con- 
tains white wax, spermacetti, anhydrous lanolin, cocoa butter, water, 
liquid petrolatum, perfume oil, and coloring. At one time said creme 
contained turtle oil, 1 to 2 percent; aquaphill, 214 to 5 percent; cocoa 
butter, 2 to 214 percent; beeswax, 45 to 46 percent; spermacetti, 45 to 
46 percent; and mineral oil. 

Based upon the testimony and other evidence in this record, it is 
found that respondent’s products have not been certified in any respect 
by any government or official authority; respondent’s Wrinkle Creme 
will not rejuvenate the skin and remove or eradicate lines and 
wrinkles; it will not nourish the skin; and it does not now contain 
turtle oil. The United States Government has not guaranteed that 
respondent’s Wrinkle Creme contains pure turtle oil. Turtle oil has 
not been successfully used by the United States Government in remov- 
ing scar tissue and wrinkles. from wounded soldiers and the use of 
turtle oil is not endorsed by the United States Government as a skin 
food or as a rejuvenator. The skin obtains its food or is nourished by 
the blood stream as are the other parts of the body and, although the 
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use of creams or oils may tend to temporarily soften the skin and make 
lines and wrinkles less noticeable in some instances, nevertheless, they 
cannot be eliminated or eradicated thereby. Scars, especially super- 
ficial ones, can be made less noticeable through use of creams, oils, heat, 
and massage but they cannot be entirely eliminated by these treat- 
ments. The accepted specific treatment for removal of scars is 
surgery. 

Par. 4. The use by respondent of the representations set forth above 
in its advertising literature and by its sales persons has had, and now 
has, the capacity and tendency to mislead and deceive, and ee misled 
and deceived, a substantial portion of the purchasing public into the 
erroneous beliefs that respondent’s cosmetics have been certified by 
some governmental or other official authority; that its facial cream 
designated Wrinkle Creme will eradicate or remove wrinkles and lines 
from the skin; that said Wrinkle Creme contains turtle oil and will 
nourish the skin; that said Wrinkle Creme has been guaranteed by the 
United States Government to contain pure turtle oil; that such oil 
has been successfully used by the United States Government in remov- 
ing sear tissue and wrinkles from wounded soldiers; and that the use 
of said turtle oil is endorsed by the United States Government as a 
skin food and rejuvenator. Acting under the mistaken and erroneous 
beliefs induced by the false and misleading statements and representa- 
tions above referred to, the public has purchased a substantial volume 
of respondent’s said products with the result that trade has been 
unfairly diverted to the respondent from its competitors likewise en- 
gaged in the manufacture, sale, and distribution, or in the sale and 
distribution of cosmetics who truthfully represent the character and 
nature of their cosmetics and the efficacy and beneficial value of their 
respective products. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Arabian Toilet 
Goods Company, Inc., a corporation, are to the prejudice of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled, “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony, and other evidence taken before John L, 
Hornor, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, and briefs in support of the complaint and in opposition 
thereto (no oral argument having been requested), and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled, “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Arabian Toilet Goods Company, 
Inc., a corporation, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of cos- 
metics in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing : 

1. That its cosmetics have been certified by any governmental 
or official authority ; 

2. That its skin cream now designated as Wrinkle Creme, or any 
other cream containing substantially the same ingredients or possess- 
ing the same properties, sold under that name or any other name 


(a) Will nourish or rejuvenate the skin; 

(6) Will remove wrinkles and lines from the skin; 

(c) Contains turtle oil or is guaranteed by the United States 
Government to contain pure turtle oil; 


3. That turtle oil has been successfully used by the United States 
Government in removing scar tissue and wrinkles from wounded 
soldiers ; 

4, That the use of turtle oil has been endorsed or approved by 
the United States Government as a skin food and rejuvenator. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in. writing setting forth in detail the manner and form in which it 
has complied with this order. 
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NATIONAL: CANDY COMPAN Y, INC., IN ITS OWN NAME 
AND RIGHT, AND TRADING AS PAN CONFECTION 
FACTORY | Dersqammmealie 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO: THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 1802. Complaint, Apr. 22,1937 1—Decision, Jan. 22, 1938 


Where a corporation engaged in manufacture and sale of candies, including 
assortments which were so packed and assembled as to involve use of a 
lottery scheme when soid and distributed to consumers thereof, and which 
Were composed of (1) number of 2-for-a-penny pieces of chocolate covered 
candies of uniform size and shape, together with certain other articles of 
merchandise to be given as prizes to purchasers procuring, by chance, one 
of a relatively few of said uniform pieces, colored center of which differed 
from that of majority, and to purchaser of last of such uniform pieces in 
assortment, and together with, also, explanatory display card for retailers’ 
use, and of (2) number of chocolate-covered candy malted milk balls, to- 
gether with push card, for sale under a plan, and in accordance with said 
eard’s explanatory legend, pursuant to which purchaser received, for penny 
paid, and in accordance with number pushed by chance, one or more of said 
malted milk balls, up to 20, and pursuant to which, further, purchaser of 
last push in first 3 of board’s 4 sections received 5 of such balls and pur- 
chaser of last push received 15— 

Sold to wholesalers, jobbers, and retailers, for display and resale to purchasing 
public in accordance with aforesaid sales plans, said assortments, and 
thereby supplied to and placed in the hands of others means of conducting 
lotteries in the sale of its products, in accordance with aforesaid sales 
plan, contrary to public policy long recognized by the common law and 
criminal statutes and to an established public policy of the United States 
Government, and in competition with many who, unwilling to offer or sell 
candy so packed and assembled as above described, or otherwise arranged 
and packed for sale to purchasing public, as to involve a game of chance 
or any other method of sale contrary to public policy, refrain therefrom ; 

With result that many dealers in and ultimate purchasers of candy were at- 
tracted by its said method and manner of packing same and by element of 
chance inyolved in sale thereof as above set forth, and thereby induced to 
purchase said candy, thus packed and sold by it, in preference to that 
offered and sold by said competitors who do not use same or equivalent 
methods, and with tendency and capacity, because of said game of chance, 
to divert to it trade and custom from its said competitors as aforesaid, 
exclude from said trade all competitors who are unwilling to and do not 
use such or equivalent method as unlawful, lessen competition therein and 


1 Amended and supplemental complaint. Original findings and order in this matter on 
April 8, 1934 (18 F. T. C. 282), were vacated and set aside by order of April 21, 19387. 
See 24 I’. T. C. 1395. 
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tend to create monopoly thereof in it and such other distributors as use 
same or equivalent method, deprive purchasing public of benefit of free 
competition in trade in question, and eliminate from said trade all actual, 
and. exclude therefrom all potential, competitors who do not adopt sa ‘use 
‘such or equivalent methods: ‘ 
Held, That such acts and practices were ‘to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Henry C. Lank for the Commission. 

Lowenhaupt, Waite & Stolar, of St. Louis, Mo., for respondent. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Whereas, The Federal Trade Commission did heretofore, to wit, 
on April 80, 1930, issue its complaint herein, charging and alleging 
that respondent herein was and had been guilty of unfair methods 
of competition in interstate commerce within the intent and mean- 
ing of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes”; and 

Whereas, This Commission having reason to believe that respond- 
ent herein has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act, other than and in 
addition to those in relation to which the Commission issued its com- 
plaint as aforesaid, and it appearing to said Commission that a fur- 
ther proceeding by it im respect thereof would be in the public 
interest 5 

Now, therefore, Acting in the public interest pursuant to the pro- 
visions of the Act of September 26, 1914, aforesaid, the Federal 
Trade Commission charges that the National Candy Company, Inc., 
has been and now is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and states its charges in 
that respect as follows: 

Paracrary 1. Respondent is a corporation organized under the 
laws of the State of New Jersey, with its principal office and place of 
business located at 208 North Broadway, in the city of St. Louis, 
State of Missouri, and with a place of business located at 341 West 
Erie Street, in the city of Chicago, State of Illinois. Respondent 
conducts its business from its principal office and place of business in 
St. Louis, Mo., as the National Candy Company, Inc., and it does 
business at its Chicago office and place of business as the Pan Con- 
fection Factory, National Candy Company, Inc. 

Respondent is now, and for several years last past has been, en- 
gaged in the manufacture of candies and in the sale and distribution 
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thereof to wholesale dealers and jobbers and to retail dealers located 
at points in the various States of the United States. It causes said 
products when sold to be transported from its principal place of busi- 
ness in the city of St. Louis, State of Missouri, and from its place of 
business in the city of Chicago, State of Illinois, to the purchasers 
thereof in the State of Missouri and in the State of Illinois and in 
other States of the United States at their respective places of business. 
There is now, and has been for several years last past, a course of trade 
and commerce by said respondent in such candy between and among 
the States of the United States. In the course and conduct of said 
business, respondent is in competition with other corporations and 
with individuals and partnerships engaged in the sale and distribu- 
tion of candy in commerce between and among the various States of 
the United States. 

Par. 2. In the course and conduct of its businss, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers and to retail dealers assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

(a) One of said assortments is composed of a number of pieces of 
chocolate-covered candies of uniform size and shape, together with 
certain other articles of merchandise, which other articles of merchan- 
dise are to be given as prizes to purchasers of said chocolate-covered 
candies in the following manner: 

The majority of said chocolate-covered candies of uniform size and 
shape have centers of the same color, but a small number thereof 
have centers of a different color. The said pieces of candy of uniform 
size and shape retail at the price of 2 for 1 cent, but the purchaser who 
procures one of said candies having a center of a color different from 
the majority of said candies is entitled to receive, and is to be given 
free of charge, one of the said other articles of merchandise herein- 
before referred to. The purchaser of the last piece of chocolate- 
covered candies of uniform size and shape is entitled to receive, and 
is to be given free of charge, one of the other articles of merchandise. 
The color of the center of said pieces of chocolate-covered candy ig 
effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the piece of candy broken open. 
The aforesaid purchasers of said candies who procure a piece of candy 
having a center colored differently from the majority and the pur- 
chaser of the last piece of candy in said assortment are thus to procure 
one of the other articles of merchandise wholly by chance. 

Respondent furnishes to said wholesale dealers and jobbers and to 
retail dealers with each of said assortments a display card to be used 
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by the retail dealer in offering said candies for sale to the public, 
which display card bears a legend or statement informing the pros- 
pective purchaser that the candy contained in said assortment 1s being 
distributed in accordance with the above-described sales plan. 

(6) Another assortment manufactured and distributed by respond- 
ent is composed of a number of chocolate-covered candy malted-milk 
balls, together with a device commonly called a “push card.” , The 
candy contained in said assortment is distributed to the consuming 
public by means of the said push card in the following manner: 

The push card has a number of partially perforated disks, and the 
said disks are arranged on said card in four sections. Concealed within 
each of said disks is a legend. Sales are 1 cent each, and the card 
has statements or legends at the top thereof stating that certain spec- 
ified legends entitled the purchaser to 1 of said chocolate-covered 
malted-milk balls; that certain other specified legends entitled the 
purchaser to 2 of said candy balls; others to 3 candy balls; others to 
5 candy balls; others to 6 candy balls; others to 8 candy balls; others 
to 10 candy balls; and others to. 20 candy balls. The card also bears 
statements or legends stating that the last play in each of the first 3 
sections completed receives 5 balls. The last play on the card receives 
15 balls. The statements or legends in said partially perforated disks 
are effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the disk separated from the card. 
The fact as to whether a purchaser receives 1, 2, 3, 5, 6, 8, 10, 15, or 20 
of said chocolate-covered malted-milk balls is thus determined wholly 
by lot or chance. 

Par. 8. The wholesale dealers and jobbers to whom respondent 
sells its assortments of candy resell the same to retail dealers, and 
said retail dealers and the retail dealers to whom respondent sells 
direct expose said assortments for sale and sell the same to the pur- 
chasing public in accordance with the aforesaid sales plans. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of its products in accordance with 
the sales plans hereinabove set forth. Such sales plans have the 
capacity and tendency of inducing purchasers thereof to purchase 
respondent’s said candy in preference to candy offered for sale and 
sold by its competitors. 

Par. 4. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to pro- 
cure (a) another article of merchandise; or (6) additional chocolate- 
covered malted-milk balls. 

The use by respondent of said methods in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
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said methods, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and is 
contrary to an established public policy of the Government of the 
United States. The use by respondent of said methods has the tend- 
ency unduly to hinder competition or create monopoly in this, to wit: 
That the use thereof has the tendency and capacity to exclude from 
the candy trade competitors who do not adopt and use the same 
methods or equivalent or similar methods involving the same or an 
equivalent or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above al- 
leged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors 
refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in the 
manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent in preference to candy 
offered for sale and sold by said competitors of respondent who do not 
use the same or equivalent methods. The use of said methods by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and in such 
other distributors of candy as use the same or equivalent methods; 
and to deprive the purchasing public of the benefit of free competi- 
tion in said candy trade. The use of said methods by respondent 
has the tendency and capacity to eliminate from said candy trade 
all actual competitors, and to exclude therefrom all potential com- 
petitors who do not adopt and use said methods or equivalent 
methods. 

Par. 6. The aforementioned methods, acts, and practices of re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on April 30, 1930, issued and served its 
complaint in this proceeding upon the respondent, National Candy 
Company, Inc., a corporation, in its own name and right and trading 
as Pan Confection Factory, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. Thereafter, on April 22, 1937, the Commission issued 
and served its amended and supplemental complaint on the respond- 
ent, charging it with the use of unfair methods of competition in com- 
merce other than and in addition to those.in relation to which the 
Commission issued its complaint on April 30, 1930, as aforesaid. 
After the issuance of said complaint and the filing of respondent’s 
answer, the Commission, by order entered herein, granted respond- 
ent’s request for permission to withdraw said answer and to substitute 
therefor an amended answer admitting all the material allegations 
of the amended and supplemental complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
which amended answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said amended and supplemental complaint 
and amended answer; and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public, and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent is a corporation organized under the 
laws of the State of New Jersey, with its principal office and place 
of business located at 208 North Broadway, in the city of St. Louis, 
State of Missouri, and with a place of business located at 341 West 
Erie Street, in the city of Chicago, State of Illinois. Respondent 
conducts its business from its principal office and place of business 
in St. Louis, Mo., as the National Candy Company, Inc., and it does 
business at its Chicago office and place of: business as the Pan Con- 
fection Factory, National Candy Company, Inc. 

Respondent is now, and for several years last past has been, en- 
gaged in the manufacture of candies and in the sale and distribution 
thereof to wholesale dealers and jobbers and to retail dealers located 
at points in the various States of the United States. It causes said 
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products when sold to be transported from its principal place of 
business in the city of St. Louis, State of Missouri, and from its 
place of business in the city of Chicago, State of Dllinois, to the 
purchasers thereof in the State of Missouri and in the State of 
Illinois and in other States of the United States at their respective 
places of business. There is now, and has been for several years 
last past, a course of trade and commerce by said respondent in such 
candy between and among the States of the United States. In the 
course and conduct of said business, respondent is in competition 
with other corporations and with individuals and partnerships en- 
gaged in the sale and distribution of candy in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers 
and jobbers and to retail dealers assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. 

(a) One of said assortments is composed of a number of pieces of 
chocolate-covered candies of uniform size and shape, together with 
certain other articles of merchandise, which other articles of mer- 
chandise are to be given as prizes to purchasers of said chocolate- 
covered candies in the following manner: 

The majority of said chocolate-covered candies of uniform size 
and shape have centers of the same color, but a small number thereof 
have centers of a different color. The said pieces of candy of uni- 
form size and shape retail at the price of 2 for 1 cent, but the 
purchaser who procures one of said candies having a center of a 
color different from the majority of said candies is entitled to re- 
ceive, and is to be given free of charge, one of the said other articles 
of merchandise hereinbefore referred to. The purchaser of the last 
piece of chocolate-covered candies of uniform size and shape is 
entitled to receive, and is to be given free of charge, one of the other 
articles of merchandise. The color of the center of said pieces of 
chocolate-covered candy is effectively concealed from purchasers and 
prospective purchasers until a selection has been made and the piece 
of candy broken open. The aforesaid purchasers of said candies 
who procure a piece of candy having a center colored differently 
from the majority in said assortment are thus to procure one of 
the other articles of merchandise wholly by chance. 

Respondent furnishes to said wholesale dealers and jobbers and to 
retail dealers with each of said assortments a display card to be 
used by the retail dealer in offering said candies for sale to the 
public, which display card bears a legend or statement informing 
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the prospective purchaser that the candy contained in said assort- 
ment is being distributed ,in accordance with the above described 
sales plan. 

(d) Another assortment manufactured and distributed by re- 
spondent is composed of a number of chocolate-covered candy 
malted-milk balls, together with a device commonly called a “push 
card.” The candy contained in said assortment is distributed to the 
consuming public by means of the said push card in the following 
manner : 

The push card has a number of partially perforated disks, and the 
said disks are arranged on said card in four sections. Concealed 
within each of said disks is a legend. Sales are 1 cent each, and 
the card has statements or legends at the top thereof stating that 
certain specified legends entitle the purchaser to 1 of said chocolate- 
covered malted-milk balls; that certain other specified legends entitle 
the purchaser to 2 of said candy balls; others to 3 candy balls; others 
to 5 candy balls; others to 6 candy balls; others to 8 candy balls; 
others to 10 candy balls; and others to 20 candy balls. The card 
also bears statements or legends stating that the last play in each 
of the first three sections completed receives 5 balls. The last play 
on the card receives 15 balls. The statements or legends in said 
partially perforated disks are effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
disk separated from the card. The fact as to whether a purchaser 
receives 1, 2, 3, 5, 6, 8, 10, 15, or 20 of said chocolate-covered malted- 
milk balls is thus determined wholly by lot or chance. 

Par. 8. The wholesale dealers and jobbers to whom respondent 
sells its assortments, resell said assortments to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortments for sale, and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of its products in accordance with the sales plan 
hereinabove set forth. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure a number of piecés of candy, or other articles of 
merchandise. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and is 
contrary to an established public policy of the Government of the 
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United States. The use by respondent of said method has the tend- 
ency unduly to hinder competition or create monopoly in this, 
to wit; that the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding com- 
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale or 
sell candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con- 
trary to public policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is un- 
lawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. ‘The use of said method by the respondent has the 
capacity and tendency to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of the respondent, National Candy 
Company, Inc., a corporation, in its own name and right and trading 
as Pan Confection Factory, are to the prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of compe- 
tition in commerce, within the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint of the Commission 
and the amended answer of respondent, National Candy Company, 
Inc., a corporation, trading in its own name and right and trading as 
Pan Confection Factory, admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, National Candy Company, Inc., 
a corporation, trading in its own name and right and trading as Pan 
Confection Factory, its officers, representatives, agents, and employees, 
in connection with the offering for sale, sale and distribution of candy 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist: 

1, Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise ; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lottery, 
gaming device or gift enterprise in the sale or distribution of the 
candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size and 
shape having centers of different colors together with larger pieces of 
candy or other articles of merchandise which said larger pieces of 
candy or other articles of merchandise are to be given as prizes to the 
purchaser procuring a piece of candy having a center of a particular 
color. 

4. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a device 
commonly called a punchboard, for use or which may be used in dis- 
tributing or selling the said candy to the public at retail; 

5. Furnishing to dealers a device commonly called a push card, or 
a device commonly called a punchboard, either with packages or 
assortments of candy or separately, which push card or punchboard 


is to be used or may be used in distributing or selling said candy to 
the public. 
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It is further ordered, That the respondent, National Candy Com- 
pany, Inc., a corporation, in its own name, and right and trading as 
Pan Confection Factory, shall within 30 days after service upon it 
of this order, file with the Commission a report in writing setting forth 
in detail the manner and form in which it has complied with the order 
to cease and desist hereinabove set forth. 
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ABRAHAM & STRAUS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3159. Complaint, June 23, 1937—Decision, Jan. 22, 1938 


Where a corporation engaged in operation of department store and in sale and 
distribution therefrom of women’s wearing apparel, pillows, and other 
allied products, to members of the purchasing public in various States and 
in the District of Columbia, in substantial competition with others engaged 
in similar sale and distribution of such products; in advertising its said 
merchandise in newspapers having interstate circulation— 

(a) Made use of such words as “silk,” “heavy silk,” “pure silk prints,” “im- 
ported silks,” “muffler silks,” and “silk jerseys,” in representing, designating, 
and referring to certain pillows and items of women’s wearing apparel; and 

(b) Made use of words “crepe” or “taffeta” in designating, describing or re- 
ferring to pillows, dress goods, and other items as aforesaid, without other 
modifying word as descriptive of fiber of which made; 

Notwithstanding fact said various products, thus advertised and offered, were 
not composed of silk, product of cocoon of silkworm, as long definitely 
understood in mind of retail dealers and comsuming public from word 
“silk,” products of which have long held and still hold great publie esteem 
and confidence for their preeminent qualities, and as understood from 
words “taffeta” or “crepe” without descriptive qualification, as meaning 
one of terms applied to fabrics resulting from different types of weaving 
silk fiber and fabric made from cocoon of silkworm, and, as commonly 
known and understood by public generally, silk; 

With capacity and tendency to mislead and deceive portion of purchasing pub- 
lic into erroneous belief that such articles were made of silk, and to 
cause them to purchase said articles by reason thereof, and to unfairly 
divert trade to it from competitors aforesaid; to the substantial injury 
of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Ur. W. W. Sheppard, trial examiner. 
Mr. Astor Hogg for the Commission. 
Proskauer, Rose & Paskus, of New York City, for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that Abra- 
ham and Straus, Inc., a corporation, hereinafter referred to as 
respondent, has been and now is using unfair methods of competi- 
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tion in commerce, as “commerce” is defined in said act, and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

Paracrarn 1. Respondent, Abraham and Straus, Inc., is a corpora- 
tion organized, existing, and doing business under and by virtue of 
the laws of the State of New York with its office and principal place 
of business located at Fulton and Hoyt Streets in the city of Brook- 
lyn im said State. It is now, and for many years last past has been, 
engaged in the business of operating a department store from which 
it sells and distributes women’s wearing apparel, pillows, and other 
allied products. It sells, and has sold and distributed, such articles 
of merchandise to members of the purchasing public located in the 
various States of the United States and in the District of Columbia. 
It causes, and during the time herein mentioned has caused, its said 
articles of merchandise, when sold, to be shipped from its place of 
business in Brooklyn, N. Y., to the purchasers thereof located in the 
various States of the United States other than the State of New 
York. There is now, and has been at all times mentioned herein, a 
constant current of trade and commerce by said respondent in said 
merchandise so sold by it between and among the various States of 
the United States. Respondent is now, and at all times herein men- 
tioned has been, in substantial competition with other corporations 
and with persons, firms, and partnerships engaged in the sale and 
distribution of piliows, women’s wearing apparel, and other allied 
products in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
said merchandise, caused, and now causes, advertising matter to be 
inserted in newspapers having an interstate circulation. In said 
advertising matter certain pillows were, and are, represented, desig- 
nated, and referred to as “silk” and as “heavy silk.” In such adver- 
tising matter certain items of women’s wearing apparel were adver- 
tised, designated, and referred to as “seraceta taffeta,” “pure dye, 
pure silk prints * * * many copies of imported silks * * * 
washable crepes * * * wmufflersilks * * * and silk jerseys.” 

Such statements and representations on the part of respondent 
serve as representations to members of the public that such products 
so advertised and offered for sale were silk products. The repre- 
sentations hereinabove set forth are, and were, grossly false and mis- 
leading in that said pillows and items of wearing apparel so repre- 
sented, designated, and referred to are not, and were not, composed 
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of silk, the product of the cocoon of the silkworm, but were com- 
posed of materials other than silk. 

Par. 3. The word “silk” for many years last past has had, and 
still has, in the mind of the consuming public, a definite and specific 
meaning, to wit: The product of the cocoon of the silkworm. Silk 
products for many years have held and still hold great public esteem 
and confidence for their preeminent qualities. Silk fiber has long 
been woven into a variety of fabrics. A variety of distinctive terms 
have been applied to the fabrics resulting from different types of 
weaving of silk fiber. Pillows, dress goods, and other items of 
women’s wearing apparel, designated, described, or referred to as 
“silk,” “heavy silks,’ “seraceta taffeta,” “pure dye,” “pure silk,” 
“imported silks,” “washable crepes,” “mufiler silks,” and “silk jerseys” 
have been for a long time, and at the present time still are, associated 
in the public mind with a fabric made from the cocoon of the silk- 
worm, commonly known and understood by the public as “silk.” 

Par. 4. The.use by respondent of the representations set forth 
herein have had, and now have, the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that such representations are, and were, true 
and to cause them to purchase such items of wearing apparel on 
account of such erroneous beliefs engendered as above set forth. 
There are, among the competitors of respondent, as mentioned in 
paragraph 1 hereof, corporations, individuals, partnerships, and 
firms engaged in the sale of pillows and women’s wearing apparel 
who do not misrepresent the kind of wearing apparel offered for sale. 
By use of the representations aforesaid, trade has been, and is, un- 
fairly diverted to respondent from said competitors and thereby sub- 
stantial injury is being, and‘has been, done by respondent to com- 
petition in commerce as herein set out. 

Par. 5. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of the Act of Congress 
entitled “An Act to create a Federal Trade Commission, to define its 
ie and duties, and for other purposes,” approved September 26, 
1914. 


Report, FINDINGS As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 23d day of June 1937, issued and 
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subsequently served its complaint in this proceeding upon respondent, 
Abraham & Straus, Inc., a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the filing 
of respondent’s answer thereto, W. T. Kelley, chief counsel for the 
Federal Trade Commission, and Proskauer, Rose & Paskus, counsel 
for the respondent, executed a stipulation as to the facts wherein it 
was agreed that the statement of facts therein recited might be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint or in opposition thereto, and that 
the Commission might proceed upon such statement of facts to make 
its report, stating its findings as to the facts (including inferences 
which it may draw from the said stipulated facts) and its conclusion 
based thereon, and enter its order disposing of the proceeding without 
the presentation of argument or the filing of briefs. Said stipulation 
as to the facts was subsequently approved by the Commission and was 
duly recorded and filed in the office of the Commission. Thereafter 
the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the answer thereto and said stipulation as 
to the facts; and the Commission, having duly considered the same 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public and makes this its findings as to the 
facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Abraham & Straus, Inc., is a corpora- 
tion, organized, existing, and doing business under and by virtue of 
the laws of the State of New York, with its office and principal place 
of business located at Fulton and Hoyt Streets in the Borough of 
Brooklyn, city of New York, in said State. It is now, and for many 
years last past has been, engaged in the business of operating a depart- 
ment store from which it sells and distributes women’s wearing ap- 
parel, pillows, and other allied products. It sells, and has sold and 
distributed, such articles of merchandise to members of the purchasing 
public located in various States of the United States and in the Dis- 
trict of Columbia. It causes, and during the time herein mentioned has 
caused, its said articles of merchandise, when sold, to be shipped from 
its place of business in Brooklyn, N. Y., to the purchasers thereof 
located in the various States of the United States other than the State 
of New York. Respondent is now, and at all times herein mentioned 
has been, in substantial competition with other corporations and with 
persons, firms and partnerships engaged in the sale and distribution of 
pillows, women’s wearing apparel and other allied products, in the 
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various States of the United States and in the District of Columbia, 
some of which said competitors sell and distribute their merchandise 
in commerce among and between the various States of the United 
States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling its 
said merchandise, caused, and now causes, advertising matter to be 
inserted in newspapers having an interstate circulation. In said 
advertising matter, certain pillows were represented, designated, and 
referred to as “silk” and “heavy silk.” In such advertising matter, 
certain items of women’s wearing apparel were advertised, designated, 
and referred to as “pure dye, pure silk prints * * * many copies 
of imported silks * * * muffler silks * * * and silk jerseys,” 
and were advertised, designated, and referred to as “taffeta” and 
“crepe” without a modifying word to indicate the fiber of which the 
fabric was made. 

Par. 3. In the manner and through the means above stated, re- 
spondent represented, and represents, to members of the purchasing 
public that such products so advertised and offered for sale were silk 
products. The representations hereinabove set forth are, and were, 
misleading in that said pillows and items of wearing apparel so repre- 
sented, designated, and referred to were not, and are not, composed 
of silk, the product of the cocoon of the silkworm, but were composed 
of materials other than silk. 

Par. 4. The word “silk” for many years last past has had, and still 
has, in the mind of the consuming public, a definite and specific mean- 
ing, to wit: The product of the cocoon of the silkworm. Silk products 
for many years have held and still hold great public esteem and con- 
fidence for their preeminent qualities. Silk fiber has long been woven 
into a variety of fabrics. A variety of distinctive terms have been 
applied to the fabrics resulting from different types of weaving of silk 
fiber. Pillows, dress goods, and other items of women’s wearing ap- 
parel designated, described or referred to as “pure dye,” “silk,” “heavy 
silks,” “pure silk,” “imported silks,” “muffler silks,” and “silk jerseys” 
have been for a long time, and at the present time still are, associated 
in the public mind with a fabric made from the cocoon of the silk- 
worm, commonly known and understood by the public as “silk.” Pil- 
lows, dress goods, and other items of women’s wearing apparel 
designated, described, or referred to as “taffeta” and “crepe” when 
used alone, without, a modifying word descriptive of the fiber from 
which they are made, have been for a long time, and at the present 
time still are, associated in the public mind with a fabric made from 
the cocoon of the silkworm, commonly known and understood by the 
public as “silk.” 
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Par. 5. The use by the respondent of the representations set forth 
herein have had and now have the capacity and tendency to mislead 
and deceive a portion of the purchasing public into the erroneous 
belief that such articles were made of silk, and to cause them to pur- 
chase such articles on account of such erroneous beliefs. The rep- 
resentations made by respondent as aforesaid are deceptive and 
misleading and have the capacity and tendency to unfairly divert 
trade to respondent from said competitors. Thereby substantial in- 
jury is being done and has been done by the respondent to competition 
in commerce as herein set out. 


CONCLUSION 


The aforesaid acts and practices of respondent, Abraham & Straus, 
Ine., are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and a stipulation as to the facts executed by W. T. 
Kelley, chief counsel for the Federal Trade Commission, and 
Proskauer, Rose & Paskus, counsel for the respondent, the filing of 
briefs having been waived, and the Commission having made its 
finding as to the facts and its conclusion that the said respondent 
has violated the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 

It is ordered, That respondent, Abraham & Straus, Inc., its 
officers, representatives, agents, and employees in connection with 
the offering for sale, sale, and distribution of its merchandise, dress 
goods, and garments in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from: 

1. Using the word or words “silk,” “heavy silk,” “pure sill prints,” 
“imported silks,” “muftler silks,” or “silk jerseys,” or any word or 
words of similar import or meaning, to describe products which are 
not composed wholly of silk, the product of the cocoon of the silk- 
worm, but which are composed of a material or materials other than 
silk. 
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2. Using the words “crepe” or “taffeta” to describe, advertise, 
brand, or label any product which is not composed wholly of silk, 
the product of the cocoon of the silkworm, unless there is used in 
immediate connection and conjunction with said words “taffeta” or 
“crepe,” in letters of equal size and conspicuousness, a word or words 
accurately describing the material or materials from which said 
products are actually made. 

3. Using the words “pure dye” as descriptive of products which 
are not composed wholly of silk, the product of the cocoon of the 
silkworm. 

It is further ordered, That the respondent shall within 30 days 
after the service upon it of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which it has complied with this order. 
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PEARSON CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2702. Complaint, Jan. 31, 1986—Decision, Jan. 24, 19388 


Where a corporation engaged in manufacture and sale of candy including 
various packages or assortments which were so packed and assembled as 
to involve use of a lottery scheme when sold and distributed to consumers 
thereof, and which included assortments composed of— 

(1) Number of small pieces of candy, number of larger pieces, and small 
box of candy, together with push ecard, for sale under a plan, and in 
accordance with said card’s explanatory legend, pursuant to which pur- 
chaser received, for penny paid, one of small pieces, or one of larger pieces, 
in accordance with number pushed by chance, and purchaser of last push 
received the small box of candy; 

(2) Number of candy bars, together with small boxes of candy and push 
ecard, for sale under plan, and in accordance with card’s explanatory 
legend, pursuant to which purchaser received, for 5 cents paid, one, two 
or three bars of candy, and purchasers of last push in each of the two 
sections into which card was divided received box of candy; and 

(3) Number of boxes of candy of varying size and article of merchandise, 
together with punch board, for sale under a plan, and in accordance with 
board’s explanatory legend, pursuant to which purchaser received, for 5 
cents paid, one of aforesaid boxes (value of which, and of aforesaid 
article, exceeded said amount), or nothing other than punch, in accordance 
with number secured, and last punch received aforesaid article— 

Sold to wholesalers and to retailers, for display and resale to purchasing 
public in accordance with aforesaid sales plan, said assortments, and 
thereby supplied to and placed in the hands of others the means of con- 
ducting lotteries in the sale of its products in accordance with said plan, 
contrary to public policy long recognized by the common law and criminal 
statutes, and to an established public policy of the United States Govern- 
ment, and in competition with many who, unwilling to offer or sell candy 
so packed and assembled as above described, or otherwise arranged and 
packed for sale to purchasing public, so as to involve a game of chance or 
any other method of sale contrary to public policy, refrain therefrom; 

With result that many dealers in and ultimate purchasers of candy were at- 
tracted by said method and manner of packing said product and by element 
of chance involved in sale thereof as above set forth, and thereby induced 
to purchase such candy, thus packed and sold by it, in preference to that 
offered and sold by competitors who do not use same or equivalent methods, 
and with tendency and capacity, because of said game of chance, to divert 
to it trade and custom from its said competitors as aforesaid, exclude from 
said trade all competitors who are unwilling to and do not use such or 
equivalent method because unlawful, lessen competition therein and tend 
to create monopoly thereof in it and such other distributors as use same 
or equivalent method, deprive purchasing public of benefit of free competi- 
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tion in trade in question, and eliminate from said trade all actual, and 
exclude therefrom all potential, competitors who do not adopt and use such 
or equivalent method: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. Miles J. Furnas, trial examiner. 
Mr. P. C. Kolinski and Mr. Henry C. Lank for the Commission. 
Guesmer, Carson & MacGregor, of Minneapolis, Minn., for 
respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Pearson 
Candy Company, a corporation, hereinafter referred to as respond- 
ent, has been and is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act of Congress, and it ap- 
pearing to said Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

Paracrapy 1. Respondent is a corporation, organized under the 
laws of Minnesota with its principal place of business in the city of 
Minneapolis, State of Minnesota. Respondent is now, and for sev- 
eral years last past, has been engaged in the manufacture of candy 
and in the sale and distribution thereof to wholesale and retail 
dealers located at points in the various States of the United States, 
and causes said products, when so sold, to be transported from its 
place of business in the city of Minneapolis, State of Minnesota, to 
purchasers thereof in other States of the United States at their 
respective places of business, and there is now, and has been for 
several years last past, a course of trade and commerce by said 
respondent in such candy, between and among the States of the 
United States. In the course and conduct of the said business, 
respondent is in competition with other corporations and with indi- 
viduals and partnerships engaged in the sale and distribution of 
candy and candy products in commerce between and among the 
various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
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are hereinafter described for the purpose of showing the methods 
used by respondent but this list is not inclusive of the various pack- 
ages nor does it include all the details of the sales plan which re- 
spondent has been or is using in the distribution of candy. by lot or 
chance. 

(a) One of said assortments is composed of a number of small 
pieces of candy, a number of larger pieces of candy and a small box 
of candy together with a device commonly calied a push card. The 
candy contained in said assortments is distributed to purchasers in 
the following manner: 

. The push card has a number of partially perforated. disks and 
when a push is made and the disk separated from the card a num- 
ber is disclosed. Sales are 1 cent each and the card bears. state- 
ments informing customers and prospective customers which num- 
bers receive one of the small pieces of candy, which numbers receive 
one of the larger pieces of candy and: that the purchaser. of the last 
push from said card receives the small box of candy. The numbers 
on said card are effectively concealed from customers and prospec- 
tive customers until a push or selection has been made and the disk 
separated from the card. The fact as to whether a purchaser re- 
ceives one of the small pieces of candy, one of the larger pieces of 
candy, or the small box of candy is thus determined wholly by lot 
or chance. 

(6) Another assortment manufactured and distributed by re- 
spondent is. composed of a number of candy bars, two small boxes 
of candy, and a device commonly called a push card. The candy 
contained in said assortment is distributed to purchasers in the 
following manner: 

The push card is divided into two sections and each section has 
a number of partially perforated disks. When a push is made a 
number is disclosed. Sales are 5 cents each and the card bears 
statements informing customers and prospective customers that 
certain specified numbers receive one bar of candy, that certain 
other specified numbers receive two bars of candy, that certain 
other specified numbers receive three bars of candy, that the last 
push in one section receives one of the boxes of candy, and the last 
push on the board receives the other box of candy. The numbers 
on the disks or pushes are effectively concealed from the purchaser 
and prospective purchaser until a selection has been made and the 
disk separated from the card. That fact as to whether a purchaser 
receives one candy bar, two candy bars, three candy bars or one of 
the small boxes of candy for the price of 5 cents is thus determined 
wholly by lot or chance. 
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(c) Another assortment manufactured and distributed by the re- 
spondent includes a number of boxes of candy of varying size and 
another article of merchandise together with a device commonly 
called a punchboard. The box of candy and the other article of 
merchandise are distributed to the purchasing public by means of 
said punchboard in the following manner: 

The board has a number of holes therein and secreted in each hole 
is a slip of paper bearing a number. When a punch is made from 
said board one of these slips is disclosed. The board bears legends 
or statements informing the customers and prospective customers as 
to which numbers receive particular pieces of candy and that the 
last punch of said board receives the other article of merchandise. 
A purchaser who does not qualify by obtaining one of the numbers 
calling for one of the boxes of candy or by purchasing the last punch 
on the board receives nothing for his money other than the privilege 
of punching a number from the board. The boxes of candy and 
other article of merchandise are worth more than 5 cents each. 
The numbers on said board are effectively concealed from purchasers 
and prospective purchasers until a punch has been made and the slip 
of paper separated from the board. The fact as to whether a pur- 
chaser receives nothing for his money, one of the boxes of candy 
or the other article of merchandise for the price of 5 cents is thus 
determined wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies to 
and places in the hands of others the means of conducting lotteries in 
the sale of its products in accordance with the sales plan hereinabove 
set forth, as a means of inducing purchasers thereof to purchase re- 
spondent’s said products in preference to candy offered for sale and 
sold by its competitors. 

Par. 4, The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance to 
procure (a) and (d) larger pieces of candy or small box of candy, 
(c) boxes of candy or another article of merchandise. 

The use by respondent of said method of the sale of candies, and the 
sale of candies by and through the use thereof and by the aid of said 
method is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy; and is contrary to 
an established public policy of the Government of the United States. 
The use by respondent of said method has the dangerous tendency 
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unduly to hinder competition or create monopoly in this, to wit: That 
the use thereof has the tendency and capacity to exclude from the 
branch of the candy trade involved in this, proceeding competitors who 
do not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. ; 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, and such competitors 
refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said candy, 
and by the element of chance involved in the sale thereof in the 
manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy offered 
for sale and sold by said competitors of respondent who do not use the 
same or equivalent methods. The use of said method by respondent 
has the tendency and capacity, because of said game of chance, to 
divert to respondent trade and custom from its said competitors who 
do not use the same or an equivalent method; to exclude from said 
candy trade all competitors who are unwilling to and who do not use 
the same or an equivalent method because the same is unlawful; to 
lessen competition in said candy trade, and to tend to create a monop- 
oly of said candy trade in respondent and such other distributors of 
candy as use the same or an equivalent method, and to deprive the 
purchasing public of the benefit of free competition in said candy 
trade. The use of said method by the respondent has the tendency 
and capacity to eliminate from said candy trade all actual competitors, 
and to exclude therefrom all potential competitors, who do not adopt 
and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The afermentioned method, acts, and practices of the re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to cbse its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 31, 1936 issued, and on Feb- 
ruary 3, 1936 served, its complaint in ie proceeding upon the re- 
endare Pearson Candy Company, charging it with the use of un- 
fair methods of competition in commerce in violation of the provi- 
sions of said act. After the issuance of said complaint and the filing 
of respondent’s answer, the Commission, by order entered herein, 
granted respondent’s request for permission to withdraw said answer 
and to substitute therefor an amended answer admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, which, 
amended answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and amended answer; and 
the Commission having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent is a corporation, organized under the 
laws of Minnesota with its principal place of business in the city of 
Minneapolis, State of Minnesota. Respondent is now, and for several 
years last past, has been engaged in the manufacture of candy and 
in the sale and distribution thereof to wholesale and retail dealers 
located at pomts in the various States of the United States, and 
causes said products, when so sold, to be transported from its place 
of business in the city of Minneapolis, State of Minnesota, to pur- 
chasers thereof in various other States of the United States at their 
respective places of business. There is now, and has been for several 
years last past, a course of trade and commerce by said respondent 
in such candy, between and among the States of the United States. 
In the course and conduct of the said business, respondent is in com- 
petition with other corporations and with individuals and partner- 
ships engaged in the sale and distribution of candy and candy prod- 
ucts in commerce between and among the various States of the United 
States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 


PBARSON CANDY CO. 473 
467 Findings 


retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. 

(a) One of said assortments is composed of a number of small 
pieces of candy, a number of larger pieces of candy, and a small box 
of candy together with a device commonly called a push card. The 
candy contained in said assortments is distributed to purchasers in 
the following manner: 

The push card has a number of partially perforated disks and when 
a push is made and the disk separated from the card a number is 
disclosed. Sales are 1 cent each and the card bears statements in- 
forming customers and prospective customers which numbers receive 
one of the small pieces of candy, which numbers receive one of the 
larger pieces of candy and that the purchaser of the last push from 
said card receives the small box of candy. The numbers on said 
card are effectively concealed from customers and prospective cus- 
tomers until a push or selection has been made and the disk separated 
from the card. The fact as to whether a purchaser receives one of 
the small pieces of candy or one of the larger pieces of candy is thus 
determined wholly by lot or chance. 

(6) Another assortment manufactured and distributed by respond- 
ent is composed of a number of candy bars, two small boxes of 
candy, and a device commonly called a push card. The candy con- 
tained in said assortment is distributed to purchasers in the following 
manner: 

The push card is divided into two sections and each section has a 
number of partially perforated disks. When a push is made a num- 
ber is disclosed. Sales are 5 cents each and the card bears statements 
informing customers and prospective customers that certain specified 
numbers receive one bar of candy, that certain other specified num- 
bers receive two bars of candy, that certain other specified numbers 
receive three bars of candy, that the last push in one section receives 
one of the boxes of candy and the last push on the board receives 
the other box of candy. The numbers on the disks or pushes are 
effectively concealed from the purchaser and prospective purchaser 
until a selection has been made and the disk separated from the card. 
The fact as to whether a purchaser receives one candy bar, two candy 
bars or three candy bars for the price of 5 cents is thus determined 
wholly by lot or chance. 

(c) Another assortment manufactured and distributed by the re- 
spondent includes a number of boxes of candy of varying size and an- 
other article of merchandise together with a device commonly called 
a punchboard. The box of candy and the other article of merchan- 
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dise are distributed to the purchasing public by means of said punch- 
board in the following manner: 

The board has a number of holes therein and secreted in each hole 
is a slip of paper bearing a number. When a punch is made from 
said board one of these slips is disclosed. The board bears legends 
or statements informing the customers and prospective customers as 
to which numbers receive particular boxes of candy and that the last 
punch of said board receives the other article of merchandise. A 
purchaser who does not qualify by obtaining one of the numbers 
calling for one of the boxes of candy or by purchasing the last punch 
on the board receives nothing for his money other than the privilege 
of punching a number from the board. The boxes of candy and 
other article of merchandise are worth more than 5 cents each. The 
numbers on said board are effectively concealed from purchasers and 
prospective purchasers until a punch has been made and the slip of 
paper separated from the board. The fact as to whether a purchaser 
receives nothing for his money or one of the boxes of candy for the 
price of 5 cents is thus determined wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein- 
above set forth. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure larger pieces of candy, additional bars of candy, 
or boxes of candy. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to exclude 
from the branch of the candy trade involved in this proceeding 
competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 
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Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale or 
sell candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to in- 
volve a game of chance, or any other method of sale that is contrary 
to public policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondent has the capacity and tendency to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all 
potential competitors, who do not adopt and use said method or an 
equivalent method. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Pearson Candy 
Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

CEASE AND DESIST ORDER 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the amended answer 
of respondent, Pearson Candy Company, admitting all the material 
allegations of the complaint to be true and waiving the taking of fur- 
ther evidence and all other intervening procedure, and the Commis- 
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sion having made its findings as to the facts and its conclusion that 
said respondent has violated the provisions of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other pur- 
poses.” 

It is ordered, That the respondent, Pearson Candy Company, its 
officers, representatives, agents and employees, in connection with the 
offering for sale, sale and distribution of candy in interstate commerce 
or in the District of Columbia, do forthwith cease and desist: 

1. Selling and distributing candy so packed and assembled that sales 
of such candy to the general public are to be made or may be made by 
means of a lottery, gaming device or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lottery, 
gaming device or gift enterprise in the sale or distribution of the candy 
contained in said assortments to the public; 

3. Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a de- 
vice commonly called a punchboard, for use or which may be used in 
distributing or selling the said candy to the public at retail; 

4, Furnishing to dealers a device commonly called a push card, or 
a device commonly called a punchboard, either with packages or 
assortments of candy or separately, which push card or punchboard is 
to be used or may be used in distributing or selling said candy to the 
public. 

It is further ordered, 'That the respondent, Pearson Candy Com- 
pany, a corporation, shall within 30 days after service upon it of this 
order, file with the Commission a report in writing setting forth in 
detail the manner and form in which it has complied with the order to 
cease and desist hereinabove set forth. 
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Where a firm engaged in manufacture and sale of packages or assortments of 
candy, so packed and assembled as to involve use of a lottery scheme when 
sold and distributed to consumers thereof, or so-called “draw” or “deal” 
assortments, sale, and distribution of which type candy, affording, in con- 
nection with sale thereof to public, means or opportunity of obtaining a prize 
or becoming a winner by lot or chance, teaches and encourages gambling 
among children, who constitute substantial number of purchasers and con- 
sumers of such type of candy where prize in form of larger pieces is to 
them attractive, and appearance of which “draw” or “deal” assortments in 
the markets of manufacturers of “straight” merchandise has been followed 
by marked decrease in sale of such “straight” goods, due to gambling or 
lottery feature connected with other— 

Sold to wholesalers and retailers lottery assortments as aforesaid, including 
those composed of number of small pieces of candy, together with number 
of larger pieces and push card for sale under a plan, and in accordance with 
said card’s explanatory legend, pursuant to which purchaser received, for 
5 cents paid, one of the smaller or one of the larger pieces, in accordance 
with number secured by chance from aforesaid card, and others involving 
same principle and type of merchandise in which sales were 1 cent instead 
of 5 cents each, so packed and assembled that they were and might be 
displayed and used by numerous retail dealer purchasers thereof for dis- 
tribution and resale to purchasing public by lot or chance, as packed as 
aforesaid and without alteration or rearrangement, with knowledge and 
intent that such candy should and would thus be resold to purchasing publie 
by lot or chance by said retail dealers; 

Contrary to public policy long recognized by the common law and criminal 
statutes and to an established public policy of the United States Govern- 
ment, and in competition with many who regard such sale and distribu- 
tion as morally bad and as encouraging gambling, and especially among 
children, and as injurious to the candy industry through resulting in the 
merchandising of a chance or lottery instead of candy, and as providing 
retail merchants with a means of violating the laws of the several States, 
and who refuse to adopt such method of selling as contrary to public 
policy, and some of whom, for such reasons, refuse to sell candy so 
packed that it can be resold to public by lot or chance; 

With result that such competitors were put to a competitive disadvantage 
and retailers, finding that they could dispose of more candy by “draw” 
or “deal” method, bought from it and others employing same methods of 
sale, and trade was thereby diverted from said competitors to it and 
others using similar methods, and with effect of excluding from trade in 
question all competitors who are unwilling to and do not use such or equiv- 
alent method, and of lessening competition therein, and with tendency to 
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create monopoly thereof in it and in such other distributors as do use 
such or equivalent method: 
Held, That such acts and practices were to the prejudice of the public and, 
competitors and constituted unfair methods of competition. 
Before Mr. Miles J. Furnas, trial examiner. 
Mr. P. C. Kolinski and Mr. Henry C. Lank for the Commission. 
Mr. Walter C. Hughes, of Chicago, Ill., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Walter T. 
Hall and Minnie M. Hall, individually, and as copartners doing 
business under the name and style of Walter T. Hall & Company, 
hereinafter referred to as respondents, have been and are using un- 
fair methods of competition in commerce, as “commerce” is defined 
in said act of Congress, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondents are copartners doing business under 
the name and style of Walter T. Hall & Company with their prin- 
cipal office and place of business located in the city of Ottumwa, 
State of Iowa. They are now and for several years last past have 
been engaged in the manufacture of candies and in the sale and dis- 
tribution thereof to wholesale dealers and jobbers and to retail deal- 
ers located at points in the various States of the United States and 
cause the said products, when so sold, to be transported from their 
principal place of business in the city of Ottumwa, Iowa, to pur- 
chasers thereof in other States of the United States at their respec- 
tive places of business; and there is now and has been for several 
years last past a course of trade and commerce by said respondents 
in such candy between and among the States of the United States. 
In the course and conduct of said business, respondents are in com- 
petition with other partnerships and individuals, and with corpora- 
tions engaged in the manufacture of candy and in the sale and dis- 
tribution thereof in commerce between and among the various States 
of the United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
and retail dealers certain packages or assortments of candy so 
packed and assembled as to involve the use of a lottery scheme when 
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sold and distributed to the consumers thereof. One of said packages 
is hereinafter described for the purpose of showing the methods 
used by respondent, but this particular package is not all-inclusive 
of the various packages nor does it include all of the details of the 
several sales plans which respondent has been or is using in the dis- 
tribution of candy by lot or chance. Certain of said assortments 
manufactured and distributed by the respondents are composed of a 
number of small pieces of candy, a number of larger pieces of candy, 
and a device commonly called a push card. The candy contained 
in said assortments is distributed to purchasers in the following 
manner: 

The push card has a number of partially perforated discs, and 
when a push is made and the disc separated from the card, a number 
is disclosed. Sales are 5 cents each and the card bears a statement 
or legend informing the customer and prospective customer which 
numbers receive the larger pieces of candy. All other numbers re- 
ceive one of the small pieces of candy. The numbers on said card 
are effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the push or disc separated from 
the card. The fact as to whether a purchaser receives one of the 
small pieces of candy or one of the larger pieces of candy for the 
price of 5 cents is thus determined wholly by lot or chance. 

The respondents manufacture and distribute several assortments 
involving the same principle and the same type of merchandise as 
described in the assortment above where sales are 5 cents each, and 
also manufacture and distribute assortments involving the same prin- 
ciple where the sales are 1 cent each instead of 5 cents. 

Par. 3. The wholesale dealers to whom respondents sell their as- 
sortments resell said assortments to retail dealers, and said retail 
dealers, and the retail dealers to whom respondents sell direct, expose 
said assortments for sale and sell said candy to the purchasing pub- 
lic in accordance with the aforesaid sales plan. Respondents thus 
supply to and place in the hands of others the means of conducting 
lotteries in the sale of their products in accordance with the sales 
plan hereinabove set forth, as a means of inducing purchasers thereof 
to purchase respondents’ said products in preference to candy offered 
for sale and sold by their competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure larger or additional items of candy. 

The use by respondents of said method of the sale of candies, and 
the sale of candies by and through the use thereof and by the aid of 
said method is a practice of the sort which the common law and 
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criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of the 
United States. The use by respondents of said method has the 
dangerous tendency unduly to hinder competition or create monopoly 
in this, to wit: That the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Wherefore, many. persons, firms, and corporations who make and 
sell candy in competition with the respondents, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
ubove alleged, or otherwise arranged and packed for sale to the 
purchasing public so as to involve a game of chance, and such com- 
petitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondents’ said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents, in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method 
by respondents has the tendency and capacity, because of said game 
of chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling 
to and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondents and 
such other distributors of candy as use the same or an equivalent 
method, and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondents has the tendency and capacity to eliminate from said 
candy trade all actual competitors, and to exclude therefrom all po- 
tential competitors, who do not adopt and use said method or an 
equivalent method. 

Par. 6. Many of said competitors of respondents are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by elise or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned methods, acts, and practices of re- 
spondents are all to the prejudice of the public and of respondents’ 
competitors as hereinabove alleged. Said methods, acts, and prac- 
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tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes as ro THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 31, 1936, issued and served 
its complaint upon the respondents, Walter T. Hall and Minnie M. 
Hall, individually, and as copartners doing business under the name 
and style of Walter T. Hall & Company, charging them with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint, testi- 
mony, and other evidence in support of the allegations of said com- 
plaint were introduced by P. C. Kolinski, attorney for the Commis- 
sion, before Miles J. Furnas, an examiner of the Commission thereto- 
fore duly designated by it. Respondents appeared by Attorney Walter 
C. Hughes, but offered no testimony in opposition to the allegations 
of the complaint. The said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, testimony, and other evidence, and brief 
in support of the complaint; and the Commission, having duly con- 
sidered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondents, Walter T. Hall and Minnie M. 
Hall, are individuals doing business as a copartnership under the 
firm name and style of Walter T. Hall & Company with their prin- 
cipal office and place of business located in the city of Ottumwa, 
State of Iowa. Respondents are now and for several years last past 
have been engaged in the manufacture of candies and in the sale 
and distribution thereof to wholesale dealers and jobbers and to retail 
dealers located at points in the various States of the United States 
and cause the said products, when so sold, to be transported from 
their principal place of business in the city of Ottumwa, Iowa, to 
purchasers thereof in other States of the United States at their re- 
spective places of business. There is now and has been for several 
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years last past a course of trade and commerce by said respondents in 
such candy between and among the States of the United States. In 
the course and conduct of said business, respondents are in competi- 
tion with other partnerships and individuals, and with corporations 
engaged in the manufacture of candy and in the sale and distribution 
thereof in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of their business, as described in 
paragraph 1 hereof, respondents sell and have sold to wholesale and 
retail dealers certain packages or assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. One of said assortment was 
described by one of the respondents called as a witness on behalf of 
the Commission and was offered as an exhibit. This assortment is 
composed of a number of small pieces of candy, a number of larger 
pieces of candy and a device commonly called a push card. The 
candy contained in said assortment is distributed to purchasers in the 
following manner: 

The push card has a number of partially perforated discs, and 
when a push is made and the disc separated from the card, a number 
is disclosed. Sales are 5 cents each and the card bears a statement 
or legend informing the customer and prospective customer which 
numbers receive the larger pieces of candy. Al other numbers re- 
ceive one of the small pieces of candy. The numbers on said card 
are effectively concealed from purchasers and prospective purchasers 
until a selection has been made and the push or disc separated from 
the card, The fact as to whether a purchaser receives one of the 
small pieces of candy or one of the larger pieces of candy for the 
price of & cents is thus determined wholly by lot or chance. 

The respondents manufacture and distribute several assortments 
involving the same principle and the same type of merchandise as 
described in the assortment above where sales are 5 cents each, and 
they also manufacture and distribute assortments involving the same 
principle where the sales are 1 cent each instead of 5 cents each. 

Par. 3. Candy assortments involving the lot or chance feature as 
described in paragraph 2 above are generally referred to in the 
candy trade or industry as “draw” or “deal” assortments. Assort- 
ments of candy without any lot or chance feature in connection with 
their resale to the public are generally referred to in the candy trade 
or industry as “straight” merchandise. These terms will be used 
hereafter in these findings to distinguish the various types of assort- 
ments. 
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Par. 4. The wholesale dealers and jobbers to whom respondents 
sell their assortments, resell the same to retail dealers. Numerous 
retail dealérs purchase the said assortments from said wholesale 
dealers and jobbers, and such retail dealers, and the retail dealers to 
whom respondents sell direct, display said assortments for sale to the 
public as packed by the respondents, and the candy contained in the 
majority of said assortments is sold and distributed to the consuming 
public by means of said push cards or punch boards in the manner 
hereinbefore described. 

Par. 5. All sales made by respondents to wholesale dealers and 
jobbers are absolute sales and respondents retain no control over 
said assortments after they are delivered to the wholesale dealer or 
jobber. The assortments.are assembled and packed in such manner 
that they are, and have been, used, and may be used, by retail dealers 
for distribution to the purchasing public by lot or chance without al- 
teration or rearrangement. 

In the sale and distribution to wholesale dealers, jobbers, and retail 
dealers of the assortments of candy hereinbefore described, respond- 
ents have knowledge that the said candy is to be resold to the pur- 
chasing public by retail dealers by lot or chance, and they pack such 
candy in the way and manner described so that, without alteration, 
addition, or rearrangement thereof, it will be, and may be, resold to 
the public by lot or chance by said retail dealers. Such packing and 
distribution of candies is a practice of the sort which the common 
law and criminal statutes have long deemed contrary to public policy; 
and is contrary to an established public policy of the Government of 
the United States. 

Par. 6. There are in the United States many manufacturers of 
candy who do not manufacture and sell “draw” or “deal” assortments 
of candy and who sell their “straight” merchandise in interstate com- 
merce in competition with the “draw” or “deal” candy, and manu- 
facturers of “straight” merchandise have noted a marked decrease in 
the sales of their products whenever or wherever the “draw” or “deal” 
assortments have appeared in their market. ‘This decrease in the 
sale of “straight” merchandise is due to the gambling or lottery 
feature connected with the “draw” or “deal” candy. 

Witnesses from several branches of the candy industry testified in 
this proceeding to the effect that consumers preferred to purchase 
the “draw” or “deal” candy because of the gambling feature con- 
nected with its sale. The sale and distribution of “draw” or “deal” 
assortments of candy, or of candy which has connected with its sale 
to the public the means or opportunity of obtaining a prize or becom- 
ing a winner by lot or chance, teaches and encourages gambling among 
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children who comprise a substantial number of the purchasers and 
consumers of this type of candy. This is true where the prize is 
made attractive to children in the form of larger pieces of*candy. 

Par. 7. The sale and distribution of candy by the methods described 
herein is the sale and distribution of candy by lot or chance, and con- 
stitutes a lottery, gaming device, or gift enterprise. Competitors of 
respondents appeared as witnesses in this proceeding and testified, 
and the Commission finds that many competitors regard such sale and 
distribution as morally bad and as encouraging gambling, especially 
among children, and as injurious to the candy industry because it re- 
sults in the merchandising of a chance or lottery instead of candy 
and has provided retail merchandise with a means of violating the 
laws of the several states. Such competitors also refuse to adopt such 
method of selling because it is contrary to public policy. Because of 
these reasons, some competitors of respondents refuse to sell candy so 
packed that it can be resold to the public by lot or chance. These 
competitors are thereby put to a competitive disadvantage. The re- 
tailers, finding that they can dispose of more candy by the “draw” or 
“deal” method, buy from respondents and others employing the same 
methods of sale, and thereby trade is diverted from said competitors 
to respondents and others using similar methods. 

Such methods exclude from said candy trade all competitors who 
are unwilling to and who do not use the same or an equivalent method, 
lessen competition in said candy trade, and tend to create a monopoly 
of said candy trade in respondents and such other distributors who 
use the same or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Walter T. Hall, 
and Minnie M. Hall, individually, and as copartners doing business 
under the name and style of Walter T. Hall & Company, are to the 
prejudice of the public and of respondents’ competitors, and constitute 
unfair methods of competition in commerce, within the intent and 
meaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, testimony and other 
evidence taken before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it, in support of the allegations of 
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said complaint and brief in support of the complaint filed herein, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

[t is ordered, That the respondents, Walter T. Hall and Minnie M. 
Hall, individually, and as copartners doing business under the name 
and style of Walter T. Hall & Company, or trading under any other 
name, their agents, representatives, and employees, in the offering for 
sale, sale and distribution of candy and candy products in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers packages or 
assortments of candy which are used or may be used, without alteration 
or rearrangement of the contents of such packages or assortments, to 
conduct a lottery, gaming device, or gift enterprise in the sale or dis- 
tribution of the candy contained in the said assortment to the public; 

3. Supplying to or placing in the hands of dealers assortments 
of candy together with a device commonly called a push card for 
use or which may be used in distributing or selling the said candy 
to the public at retail; 

4, Furnishing to dealers a device commonly called a push card, 
either with packages or assortments of candy or separately, which 
push card is to be used or may be used in distributing or selling 
said candy to the public. 

It is further ordered, That the respondents, Walter T. Hall and 
Minnie M. Hall, individually, and as copartners doing business 
under the name and style of Walter T. Hall & Company, shall, 
within 30 days after service upon them of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which they have complied with this order. 
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In THE MarTrer oF 


THE GREAT ATLANTIC & PACIFIC TEA COMPANY 


COMPLAINT, FINDINGS, “CONCLUSION,” AND ORDER IN REGARD TO THE AL- 
LEGED VIOLATION OF PAR. (c) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3031. Complaint, Jan. 13, 1937—Decision, Jan. 25, 1938 


DISCRIMINATING IN Price—CrLayron Act, Src. 2, Par. (¢c)—BuYER “BROKERAGE” 
PayMENTS—Ner Prices THROUGH DEDUCTION EQUIVALENT ForMER “BUYER”, 
AND CURRENT SELLER, BROKERAGE, AS INVOLVING “ALLOWANCE OR DISCOUNT IN 
LIEU” OF. 


The supposed distinction between a discount or allowance equivalent to broker- 
age made as a part of the price of goods and a discount or allowance in 
lieu of brokerage reflected by the price of goods, is too tenuous for ap- 
proval, and, in view of plain and simple meaning of words “in lieu of,” 
“discount,” and “allowance,” it is impossible to say that net price arrived 
at by deducting from regular price amount equal to brokerage formerly, 
but no longer to be, paid by sellers to buyer through latter’s agents and 
employees, and to that by sellers’ currently paid own brokers, is price 
which does not involve discount or allowance in lieu of brokerage. 


DISCRIMINATING IN PRICE—CLAYTON Act, Sec. 2, Pars. (a@) AND (c), (d), AND 
(e)—Buyer “BROKERAGE” PAYMENTS—BUYER AGENTS’ SELLER “SERVICES” RE 
MARKETING CONDITIONS, ETC., INcIDENT SUCH AGENTS PURCHASING ACTIVITIES 
AND HMPLOYER DuTy—‘HExcrept ror SERVICES RENDERED IN CONNECTION WITH 
THE SALE oF Goops”—ACcrT’s Scorn, AS AMENDED. 


The Clayton Act, as amended by the Robinson-Patman Act, has a dual pur- 
pose apparent both from the act itself and from the Congressional com- 
mittee reports, and was directed not only at price discriminations, but 
also at certain practices involving both such discriminations and unfair 
methods of competition, as there prohibited, and Congress intended to 
prescribe absolutely and unconditionally as an undesirable and unfair trade 
practice and method of competition payment of brokerage and granting of 
any allowance or discount in lieu thereof by sellers to buyers on latters’ 
own purchases of goods, involving no savings to seller other than broker- 
age otherwise payable to independent broker as result of dealing direct 
through buyer’s agent; said “services rendered” clause not being intended 
to set up a condition upon which such brokerage could be paid or such 
allowance or discount granted, but having relation to genuine seller broker- 
age services, and not, in any event, embracing activities of incidental 
benefit to seller, by buyer’s employee agents in buyer’s interest. 


DISCRIMINATING IN PrIcE—CLAyton Act, Sec. 2, Pars. (¢c) AND (@)—BuYER 
“BROKERAGE” PAYMENTS—I°ORMER’S INHIBITIONS AS Not Permirtine SELLERS’ 


BROKERAGE Saving PaAyMENTS TO Buyer UnpER LatTer’s “Dur ALLOWANCE” 
PROVISO. 


While paragraph (a), prohibiting both direct and indirect discrimination in 
price, and paragraph (c), containing certain inhibitions with respect to 
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payment or receipt of brokerage under certain conditions, as therein 
specified, have in common the purpose of eliminating unfair price discrimi- 
nations, they were intended by Congress to be separately and independently 
applied, and it was not meant that paragraph (@), with its saving proviso 
that nothing therein contained should “prevent differentials which make 
only due allowance for differences in cost of manufacture, sale or delivery 
resulting from the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered,” should limit or qualify 
the prohibition or application of the other, which is complete on its face 
and deals specifically with particular trade practice regarded by Congress 
as unfair method of competition and, per se, injurious to commerce, and 


- therefore to be prohibited. 


DISCRIMINATING IN PRicE—CuLAyTon Act, Src. 2, Par. (¢)—-Buynr “BROKERAGE” 
PAYMENTS—ADVERSE COMPETITIVE Hrrecr SHOWING AS NOT PREREQUISITH IN 
PROCEEDINGS UNDER. 

While acceptance of discounts in lieu of brokerage by corporation respondent in 


proceeding under aforesaid paragraph was found to tend to injure competi- 
tion between such corporation and its competitors and to injure competition 
between sellers who granted such discounts and allowances to it and those 
who did not, such fact was not considered by Commission in arriving at its 
conclusion of violation of said paragraph, for the reason that, as matter of 
law, it is unnecessary for injurious effect upon competition, in proceedings 
instituted thereunder, to be shown. 


DISCRIMINATING IN PRICE—CLAYTON Act, SEc. 2, PAR. (c)—BuyErR “BROKERAGE” 
PAYMENTS—NET PRICES AND “QUANTITY” DiscouNTs IN LIEU OF—BENEFITS TO 
SELLERS INCIDENT TO BUYER-AGENTS’ PURCHASING ACTIVITIES AND DUTIES, AND 
DIFFERENTIALS OR DISCOUNTS ASSERTEDLY REFLECTING Cost DIFFERENCES UNDER 
Par. (a), As Nor SAVING. 

Where corporation engaged, with affiliates, in ownership and operation of nearly 


15,000 retail grocery stores in 88 States and in District of Columbia, in 
competition with many retail grocery concerns in every city in which it 
operated, and in purchasing for resale at its said stores through various, 
exclusively controlled, employee field buying agents, charged with finding it 
sources of supply, furnishing it market information, and purchasing, and 

Who, (1) as incident to discharge of their said purchasing duties, and 
acting in its sole interest, advised, as customary, sellers as to market con- 
ditions, and as to improvement and quality of their products, containers, 
and routing, and relieved same, at times, and when not contrary to its 
interest, and with its authorization, of carry-overs or surpluses threatening 
markets’ stability, or of large quantities of commodities to avoid acute 
financial embarrassment; and 

Whom (2) it instructed, following said law’s enactment, and fearing 
“prokerage” loss theretofore enjoyed, to purchase for it on either net price 
basis reflecting brokerage discounts theretofore paid it monthly through its 
said employee buying agents by sellers, and equivalent to brokerage paid by 
such sellers to brokers for bona fide selling services rendered, or on basis 
and pretext of “quantity discount agreements” reflecting aforesaid brokerage 
discounts, and, in case of those unwilling so to sell on either, to arrange for 
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payment in escrow, or treatment as “abeyance accounts” on sellers’ books, 
of such brokerage theretofore paid ; 

And neither intending’to, nor rendering, directly or by or through any of 
its said field buying agents or employees, any true brokerage or selling 
services whatsoever, or any other form of services in connection with pur- 
chase of commodities by, or sale thereof to, it, and following aforesaid 
enactment— 

(a) Made purchases and received and accepted, from many competitively selling 
in interstate commerce through brokers, allowances, and discounts in lieu 
of brokerage, through purchase, as aforesaid, of commodities in interstate 
commerce, for resale in its aforesaid retail grocery stores, on aforesaid net 
price basis, reflecting reduction from sellers’ current prices to other cus- 
tomers or from general market prices at which commodities were being 
sold by said sellers, of amount of brokerage paid by sellers to its said field 
buying agents prior to law’s enactment, and currently paid by sellers to own 
brokers, and concession not accorded, with negligible and immaterial excep- 
tions, to sellers’ other customer purchasers; and 

(b) Made purchases and received and accepted, from many competitively selling 
in interstate commerce through brokers, allowances, and discounts in lieu of 
brokerage, through purchases, as aforesaid, of commodities in interstate 
commerce, for resale in its aforesaid retail grocery stores, on basis and 
pretext of so-called and pretended quantity discount agreements, providing 
for monthly payment to it, as so-called quantity discount, of amount equal 
to and reflecting brokerage paid monthly by sellers in question to its said 
field buying agents prior to aforesaid law, and currently paid by sellers to 
own brokers, and concession not accorded, with negligible and immaterial 
exceptions, to sellers’ other customer purchasers; 

With result that effect of receipt by it of such allowances and discounts in lieu 
of said “brokerage” was and would continue to be to cause substantial injury 
to competition between those sellers who had granted and paid such allow- 
ances and discounts to it and those who had refused to do so, by reason of 
diversion of its business from latter to former, and there was a direct and 
immediate tendency substantially to injure, destroy, and prevent compe- 
tition between it and its competitors in resale of commodities, upon pur- 
chase of which it received aforesaid allowances and discounts, through en- 
abling it thereby to purchase commodities at prices substantially lower than | 
those at which its competitors could and did purchase same from sellers, and | 
thereby to resell such commodities at prices substantially lower than those 
at which competitors could so resell: 

Held, That such acceptance of such net prices and quantity discounts, as afore- | 
said, constituted acceptance of discounts and allowances in lieu of broker- 
age, in violation of provisions of section 2 of an Act of Congress approved | 
October 15, 1914, as amended by an Act of Congress approved June 19, 1936. | 


Before Mr. William C. Reeves, trial examiner. | 
Mr. J.J. Smith, Jr. and Mr. W. N. Baughman for the Commission. | 
Watson, King & Brode and Feldman & Kittelle, of Washington, 

D. C, and Mr. Caruthers Ewing, of New York City, for respondent. 
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The Federal Trade Commission having reason to believe that the 
Great Atlantic and Pacific Tea Company, hereinafter called respond- 
ent, since June 19, 1936, has violated and is now violating the provi- 
sions of Section 2 (c) of the Act of Congress entitled “An Act to 
supplement existing laws against unlawful! restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (the Clayton Act), 
as amended by Section 1 of the Act of Congress entitled “An Act to 
amend Section 2 of the Act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,’ approved October 15, 1914, as amended (U.S. C., title 15, sec. 
13), and for other purposes,” approved June 19, 1936 (the Robinson- 
Patman Act), hereby issues this its complaint against respondent and 
states its charges with respect thereto as follows, to wit: 

Paracrary 1. Respondent is a corporation organized and existing 
under the laws of the State of New Jersey and has its principal office 
and place of business at number 420 Lexington Avenue in the city of 
New York, N. Y. 

Par. 2. For many years prior to and on June 19, 1936, and ever 
since that date, the respondent was, has been, and now is engaged in 
the retail grocery business as the owner and operator of 14,000, more 
or less, retail grocery stores located in about 30 of the States of the 
United States and in the District of Columbia, and in.the course and 
conduct of its business the respondent has been and is now purchasing, 
shipping, and distributing and causing to be sold, shipped, and dis- 
tributed in commerce from various States of the United States 
through, across, and into other States of the United States and the 
District of Columbia, goods, wares, and merchandise manufactured 
and packed and sold, shipped, and distributed in commerce from vari- 
ous States of the United States through, across, and into other States 
of the United States and the District of Columbia by divers corpora- 
tions, partnerships, firms, and individuals unknown to the Federal 
Trade Commission and by the following-named persons and corpora- 
tions, all of which said divers corporations, partnerships, firms, and 
individuals unknown to the Federal Trade Commission and the fol- 
lowing-named persons and corporations will hereinafter be referred 
to as said Sellers, to wit: 

Alton Canning Company, Inc., of Alton, N. Y. (a New York corporation) ; Fred 
B. Huxley, trading as F. B, Huxley & Son, of Alton, N. Y.; The H. J. McGrath 


Company, of Baltimore, Md. (a Maryland corporation) ; H. C. Roberts, trading 
as W. H. Roberts & Company, of Baltimore, Md.; R. J. Peacock Canning Com- 
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pany, of Lubec, Maine (a Maine corporation) ; Phillips Packing Company, Inc., 
of Cambridge, Md. (a Maryland corporation) ; Phillips Sales Company, Inc., of 
Cambridge, Md. (a Maryland corporation) ; and Phillips Commission Company 
of Maryland, Inc., of Baltimore, Md. (a Maryland corporation ). 

All of said sellers prior to, on, and since June 19, 1936, were, have 
been, and are now engaging in the business of manufacturing and 
packing and in selling, shipping, and distributing in commerce from 
various States of the United States through, across, and into other 
States of the United States and the District of Columbia, goods, wares, 
and merchandise to the respondent and to divers other corporations, 
partnerships, firms, and individuals unknown to the Federal Trade 
Commission. 

Par. 3. In the course and conduct of its business as aforesaid, since 
June 19, 1936, respondent has been and is now making purchases in 
commerce of goods, wares, and merchandise from said sellers, which 
said goods, wares, and merchandise the respondent has been and is now 
purchasing from said sellers, shipping, distributing, and causing to 
be sold, shipped, and distributed to it by said sellers in commerce from 
various States of the United States through, across, and into other 
States of the United States and the District of Columbia, and since 
June 19, 1936, in the course of making said purchases in commerce of 
said goods, wares, and merchandise from said sellers, purchased, 
shipped, and distributed and caused to be sold, shipped, and distrib- 
uted in commerce by respondent from various States of the United 
States through, across, and into other States of the United States and 
the District of Columbia as aforesaid, the respondent has been and is 
now receiving and accepting from said sellers allowances or discounts 
in lieu of brokerage upon respondent’s said purchases in commerce of 
said goods, wares, and merchandise from said sellers, for which said 
allowances and discounts upon respondent’s said purchases in com- 
merce of said goods, wares, and merchandise from said sellers no 
services whatsoever have at any time been rendered or are now being 
rendered by respondent or by any agent, representative, or inter- 
mediary subject to the direct or indirect control of respondent to, for, 
or on behalf of said sellers in connection with respondent’s said pur- 
chases in commerce of said goods, wares, and merchandise from said 
sellers, 

Par. 4. The aforesaid acts of respondent constitute a violation of 
the provisions of Section 2 (c) of the above mentioned Act of Congress 
entitled “An Act to supplement existing laws against unlawful re- 
straints and monopolies, and for other purposes,” approved October 
15, 1914 (the Clayton Act), as amended by Section 1 of the Act of 
Congress entitled “An Act to amend Section 2 of the Act entitled ‘An 
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Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,’ approved October 15, 1914, as 
amended (U.S. C., title 15, sec. 18), and for other purposes,” approved 
June 19, 1936 (the Robinson-Patman Act). 


Report, Finpry¢s 4s To THE Facts, AND ORDER 


Pursuant to the provisions of the Act of Congress entitled “An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes,” approved October 15, 1914 (The Clayton Act), 
as. amended by Section 1 of the Act of Congress entitled “An Act to 
amend Section 2 of the Act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,’ approved October 15, 1914, as amended (U.S. C., title 15, sec. 
13), and for other purposes,” approved June 19, 1936 (the Robinson- 
Patman Act), the Federal Trade Commission on January 13, 1937, 
issued and served its complaint in this proceeding upon The Great 
Atlantic & Pacific Tea Company, respondent herein, charging it with 
violating the provisions of paragraph (c) of Section 2 of the said Act 
as amended. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by J. J. Smith, 
Jr.,and W. N. Baughman, attorneys for the Commission, before Wil- 
liam C. Reeves, an examiner for the Commission, theretofore duly 
designated by it, and in opposition to the allegations of the complaint 
by Caruthers Ewing, Watson, King & Brode and George J. Feldman, 
attorneys for the said respondent, and said testimony and other evi- 
dence were duly recorded and filed in the office of the Commission. 

Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint, answer, testimony, and other 
evidence, briefs in support of the complaint and in opposition thereto, 
and the oral arguments of the said J. J. Smith, Jr., for the Commission, 
and the said Caruthers Ewing for the respondent, and the Commission 
having duly considered the same and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusions: 


FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, The Great Atlantic & Pacific Tea 
Company, is a corporation organized and existing under the laws of 
the State of New Jersey, and maintains its principal office and place 
of business at 420 Lexington Avenue, in the city of New York, N. Y. 

Par. 2. The respondent is engaged in the retail grocery business, 
and, together with its affiliates, owns and operates more than 14,800 
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retail grocery stores located in 38 States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its business the respondent is. 
engaged in competition with many retail grocery concerns in every 
city in which it operates a store or stores; and the respondent pur- 
chases for resale at its said stores commodities which it causes to be 
shipped in interstate commerce from the State in which said commodi- 
ties are located at the time they are purchased by the respondent across 
State lines through and into States other than the State in which said 
commodities are located at the time they are purchased by the re- 
spondent, and the respondent ships commodities from its warehouses. 
across State lines to its stores located in States other than the States 
in which its said warehouses are located. 

Par. 4. The respondent’s organization is divided along geographical 
lines into a number of divisions, each division being composed of 
several units, a unit being the territory serviced by a central warehouse 
operated by the respondent and from which respondent’s various retail 
stores in that territory obtain most of the commodities sold to the 
public by the respondent at its said stores. The purchasing operations 
of each division are under the general supervision and control of a 
purchasing director for that division. Each warehouse or unit, how- 
ever, has a warehouse buyer, or unit buyer, hereinafter referred to 
as warehouse buyer, who is authorized to, and does, purchase com- 
modities for distribution from that warehouse to the respondent’s 
stores located in the territory serviced by it. 

Par. 5. Several years prior to the filing of the complaint herein, the 
respondent established, and has since continuously maintained and 
now maintains, geographically convenient to important sources of sup- 
ply, a number of central buying offices, located in Rochester, N. Y.; 
Baltimore, Md.; New Orleans, La.; San Francisco, Calif.; Milwaukee, 
Wis., and other cities. These central buying offices continuously have 
been and now are in charge of and operated by agents employed by 
the respondent. ‘The duties of said agents continuously have been 
and now are to find sources of supply for the respondent, to furnish 
the respondent with market information, and to purchase commodities 
for the respondent. 

Par. 6. Both before and after June 19, 1936, the agents in charge 
of said central buying offices were, and now are, employed by the 
respondent on a salary basis, and all of their office expenses were and 
now are paid by the respondent. Prior to June 19, 1936, respondent 
called said agents “brokers,” thereafter, “purchasing agents,” “field 
buying agents,” or “buyers,” but this change in name involved no 
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change in said agents’ aforesaid duties to the respondent or in their 
methods of operating in performing those duties. Said agents are 
hereinafter referred to as field buying agents, 

Par. 7. At all times during the period in which said field buying 
agents have been employed by respondent said field buying agents 
have been, and are now, employed solely by respondent, and by no 
individual, partnership, or corporation whatsoever other than re- 
spondent, and in all matters and transactions participated in by said 
field buying agents relative to or in connection with the business of 
respondent or the purchase of commodities by, or the sale thereof 
to, the respondent, said field buying agents acted, and now act, in 
fact for and in behalf, and as the agents and representatives of 
respondent only, and in such matters and transactions said field buy- 
ing agents did not, and do not now, act in fact for or in behalf, or 
as the agents or representatives, of any individual, partnership, or 
corporation whatsoever other than respondent. 

Par. 8. At all times during the period in which said field buying 
agents have been employed by respondent said field buying agents 
were, and are now, subject to and under the sole control of respond- 
ent in all matters and transactions participated in by said field buy- 
ing agents relative to or in connection with the business of respond- 
ent or the purchase of commodities by, or the sale thereof to, the 
respondent, and in such matters and transactions said field buying 
agents were not, and are not now, subject to or under the control of, 
or controlled by, any individual, partnership, or corporation what- 
soever other than the respondent. 

Par. 9. The loyalty and allegiance of respondent’s field buying 
agents are due solely to the respondent, and in all matters and trans- 
actions participated in by said field buying agents relative to or in 
connection with the business of respondent or the purchase of com- 
modities by or the sale thereof to the respondent, said field buying 
agents devote their loyalty and allegiance solely to the respondent. 

Par. 10. The respondent is the sole direct and intended beneficiary 
of all activities of said field buying agents in connection with negotia- 
tions for the purchase and the purchase of commodities by, or the 
sale thereof to, the respondent, and the benefits to sellers from such 
activities are incidental to the services rendered by said field buying 
agents to the respondent. 

Par. 11. The field buying agents of the respondent operate as fol- 
lows, to wit: From persons engaged in the business of manufacturing 
and selling commodities in the respective territories in which said 
field buying agents are located, such persons being hereinafter re- 
ferred to as sellers, the field buying agents obtain prices on com- 
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modities being offered for sale by said sellers. If the price and 
quality of the commodities offered for sale by said sellers meet the 
approval of said field buying agents they communicate their infor- 
mation to the respondent’s divisional purchasing directors, ware- 
house buyers, and others in the respondent’s employ. If a field 
buying agent thinks that commodities offered for sale by sellers are 
not of proper quality or are not offered at a satisfactory price or that 
it would not be to the interest of the respondent to purchase said 
commodities, he either so informs the respondent’s purchasing direc- 
tors and warehouse buyers or he does not communicate those sellers’ 
offerings to them. When a purchasing director or warehouse buyer 
desires any commodities concerning which he has received informa- 
tion from a field buying agent, or which he knows a field buying 
agent can purchase for him, he communicates that fact to the field 
buying agent whom he instructs to purchase the desired commodities. 
The field buying agent then negotiates with various sellers of said 
commodities for price and terms satisfactory to the respondent, and, 
if able to come to an agreement with a seller on such price and terms, 
purchases the desired commodities for the respondent. Having pur- 
chased commodities from a seller, the field buying agent usually con- 
firms his purchase by executing a purchase order or contract which 
he signs for and on behalf of the respondent and as its agent and 
forwards to the seller. 

Par. 12. In the course of performing their duties to the respond- 
ent its field buying agents exchange with sellers, as is customary in 
the trade, information of all kinds affecting market conditions. At 
times said field buying agents visit the manufacturing establishments 
of sellers and advise sellers how to improve the quality of sellers’ 
commodities and in what size containers said commodities should be 
packed. Said field buying agents also furnish sellers with traffic 
information concerning the routing of commodities purchased by the 
respondent. At times when sellers have made special drives to dis- 
pose of carry-overs or surplus commodities which have threatened 
to unstabilize markets, and at times when some sellers have needed 
immediately to dispose of large quantities of their commodities to 
avoid incipient bankruptcy or other acute financial embarrassment, 
the respondent’s field buying agents, when not contrary to the 
interests of the respondent, have brought such matters to the atten- 
tion of respondent’s divisional purchasing directors and warehouse 
buyers, requesting them to cooperate with sellers in sellers’ efforts 
to sell said commodities, and on instructions from said divisional 
purchasing directors and warehouse buyers have purchased for the 
respondent large quantities of commodities from such sellers. While 
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sellers benefit from the information and advice of respondent’s field 
buying agents with respect to market conditions, routing of ship- 
ments, improving the quality of commodities, and size of containers, 
and the activities of said field buying agents in cases of carry-overs, 
surpluses, and financial distress, it is the duty of respondent’s field 
buying agents, and it is to the interest of the respondent, to develop 
and maintain adequate sources of supply of commodities of good 
quality packed in popular size containers and to have shipments 
of commodities routed as desired by the respondent; it is also to 
the interest of the respondent to avoid carry-overs and surpluses 
which threaten to unstabilize markets. [In] The activities of 
respondent’s field buying agents in connection with furnishing in- 
formation and advice to sellers, and in bringing to the attention of 
respondent’s divisional purchasing directors and warehouse buyers 
sellers’ desires or necessities in connection with disposing of large 
quantities of their commodities and requesting their cooperation with 
such sellers, said field buying agents are rendering services to, and 
promoting the interest of, the respondent and are not performing 
or rendering to sellers any selling or brokerage service or any services 
whatsoever in connection with the sale of goods by said sellers to the 
respondent or the purchase thereof by the respondent from said 
sellers. 

Par. 13. On said field buying agents’ purchases of commodities for 
respondent prior to June 19, 1936, the sellers of such commodities 
paid monthly to said field buying agents brokerage in the same 
amount paid by said sellers to brokers who sold commodities as 
agents of and for said sellers, which brokerage the said field buying 
agents received for and on behalf of respondent, and as the property 
of respondent, and paid over to the respondent, said field buying 
agents neither having nor claiming any right, title, or interest 
therein whatsoever. 

Par. 14. Shortly after June 19, 1936, the respondent instructed its 
field buying agents to accept no more brokerage on their purchases 
of commodities for respondent, and to make all future purchases of 
commodities for respondent on one of the following bases, to which 
instructions said field buying agents conformed, to wit: 

(a) To purchase commodities for respondent on a net basis reflect- 
ing a reduction from sellers’ current prices to other customers, or 
from the general market prices at which commodities were being 
sold by said sellers, of the amount of brokerage paid by said sellers 
to said field buying agents prior to June 19, 1936, as aforesaid in 
paragraph 18, swpra, and currently being paid by said sellers to 
their brokers. 
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(b) To execute so-called “quantity discount agreements” with 
sellers upon the form appearing in the record herein as Respond- 
ent’s Exhibit 18-C. Said agreement forms were filled in to provide 
for the payment to the respondent monthly, as a so-called “quantity 
discount,” of an amount equal to the brokerage paid monthly by said 
sellers to said field buying agents prior to June 19, 1936, as afore- 
said in paragraph 18, supra, and currently being paid by said sellers 
to their brokers. In some instances said agreements were made retro- 
active from the date of execution to June 19, 1936, and in some 
instances where said agreements purported to require the respondent 
to purchase a stipulated quantity of commodities during the existence 
of the agreement in order to earn the “discount” for which provision 
was therein made, it was understood and agreed between the re- 
spondent’s said field buying agents and the sellers that the respond- 
ent was to receive said “discount” regardless of the provisions of said 
agreements with respect to the quantity of commodities to be pur- 
chased by the respondent thereunder. 

(c) To make with sellers unwilling to sell on either of the two 
preceding bases an agreement providing that said sellers were to 
keep a record of all brokerage which but for the Robinson-Patman 
Act said sellers would have paid to said field buying agents as afore- 
said in paragraph 13, supra, and to pay said brokerage in escrow, 
or set it up as an “abeyance account” on the sellers’ books, said 
brokerage to be paid to the respondent when, as, and if, the legality 
of the payment thereof should be determined. 

Since June 19, 1936, the respondent has purchased commodities 
in interstate commerce on each of said bases. 

Par. 15. Subsequent to the effective date of the Robinson-Patman 
Act the said field buying agents of the respondent knew the current 
prices at which sellers from whom they were purchasing commodities 
for the respondent, were selling those commodities to their customers 
other than respondent, and were at all times well posted and in- 
formed of the general market prices at which commodities being 
purchased by them for the respondent were being sold. In com- 
puting the net prices at which the said field buying agents purchased 
commodities for the respondent subsequent to the effective date of 
the Robinson-Patman Act, said field buying agents deducted from 
sellers’ current prices to their customers other than respondent, or 
from the general market prices at which commodities were being 
sold, as the case might be, an amount equal to the brokerage which 
but for the Robinson-Patman Act said sellers would have paid to 
said agents as aforesaid in paragraph 18, supra. 
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Par. 16. The respondent feared the loss of brokerage upon pur- 
chases of commodities made other than on the net basis, or on the 
quantity discount basis, as described respectively in sub-paragraphs 
(a) and (b) of paragraph 14, swpra, and instructed its field buying 
agents to make all purchases possible on said net basis or on said 
quantity discount basis. On purchases of commodities made on said 
net basis or on said quantity discount basis the respondent did not 
request that brokerage be paid in escrow or set up as an “abeyance 
account” on sellers’ books as aforesaid in sub-paragraph (c) of para- 
graph 14, swpra, but on all purchases not made on one of said bases 
the respondent did request sellers to pay brokerage in escrow, or set 
brokerages up on their books as an “abeyance account” as aforesaid 
in sub-paragraph (c) of paragraph 14, supra. 

Par. 17. Not all of the net prices at which the said field buying 
agents purchased commodities for the respondent subsequent to June 
19, 1936, reflected a reduction of the exact amount of brokerage 
which but for the Robinson-Patman Act said sellers would have 
paid to said field buying agents as aforesaid in paragraph 18, supra, 
because an exact reduction frequently resulted in a sale price involv- 
ing fractions which were not used in the trade, and the respondent 
instructed its said field buying agents to avoid the use of such frac- 
tions wherever possible in agreeing upon the net price to be paid for 
commodities by the respondent so that said net prices would not 
appear to involve any allowance in lieu of brokerage. 

Par. 18. Other customers of sellers who sold commodities to the 
respondent on the bases outlined in paragraph 14, swpra, purchased 
from those sellers in individual quantities as large as those in which 
the respondent purchased, but with extremely few exceptions, in no 
wise affecting the facts in this matter, the respondent was the only 
customer of said sellers to whom said sellers sold commodities on 
said bases, and the respondent’s purchases from said sellers were 
made on one of said bases regardless of the quantity of commodities 
purchased by it. 

Par. 19. When the respondent’s field buying agents purchase from 
sellers commodities for the respondent the services of no brokers are 
used or invoked by sellers or by the respondent, and said sellers do 
not receive or have the benefit of any selling or brokerage services 
rendered by any broker or by the respondent or by any agent or 
employee of the respondent, but in purchasing commodities on the 
net price and quantity discount bases above referred to in paragraph 
14 the respondent obtains, receives, and accepts the equivalent of 
brokerage currently paid by sellers to their brokers for brokerage 
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services actually rendered to said sellers by their said brokers in 
selling commodities for said sellers. 

Par. 20. Some sellers effect. savings other than brokerage on pur- 
chases made for the respondent by the respondent’s field buying 
agents, but the only savings represented by the net prices and quan- 
tity discounts above referred to in paragraph 14 were brokerage 
savings accruing to sellers as a result of having themselves made 
sales to the respondent without invoking or using the selling or brok- 
erage services of another, and no savings other than brokerage sav- 
ings were intended to be, or were, passed on by sellers to the re- 
spondent or received by the respondent from sellers. 

Par. 21. The function of, and the services performed by, brokers 
representing sellers in connection with the sale of commodities is to 
find customers for sellers and, acting under and subject to the con- 
trol of sellers, to sell commodities to those customers for and on be- 
half of sellers and as the agents of said sellers; the brokers’ func- 
tion in such cases is a selling function, and the service rendered by 
them is a selling service rendered to sellers. 

Par. 22. In all matters and transactions wherein the respondent’s 
field buying agents purchase commodities for respondent or negotiate 
or deal with sellers in connection with the purchase of commodities 
by or the sale thereof to the respondent all of the services of said 
field buying agents are intended to be and in fact are rendered to 
the respondent solely, and in said matters and transactions said field 
buying agents intend to and in fact do represent the respondent 
solely as its purchasing agents and intend to and in fact do act for 
and in behalf of the respondent only and under its sole control, 
and in said matters and transactions said field buying agents do 
not intend to and in fact do not represent sellers as their agents or 
act for or in behalf or under the control of sellers and do not intend 
to and in fact do not render to sellers any brokerage or selling services 
whatsoever or any other form of services in connection with the sale 
of commodities to or the purchase thereof by the respondent. 

Par. 23. No brokerage or selling services whatsoever, or any other 
form of services in connection with the purchase of commodities by, 
or the sale thereof to, the respondent are intended to be or are ren- 
dered to sellers by the respondent or by any agents or employees of 
the respondent. 

Par. 24. Subsequent to June 19, 1936, for resale in its above- 
mentioned retail grocery stores, the respondent has purchased com- 
modities in interstate commerce on the basis referred to in subpara- 
graph (a) of paragraph 14, supra, from many sellers who are 
engaged in selling commodities through brokers in interstate com- 
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merce in competition with other sellers of similar commodities, and 
in so doing the respondent has received and accepted allowances and 
discounts in lieu of brokerage. 

Par. 25. Subsequent to June 19, 1936, for resale in its above-men- 
tioned retail grocery stores, the respondent has made purchases of 
commodities in interstate commerce on the basis referred to in sub- 
paragraph (0b) of paragraph 14, swpra, from many sellers who are en- 
gaged in selling commodities through brokers in interstate commerce 
in competition with other sellers of similar commodities and has 
received and accepted on said purchases payment of the so-called 
“quantity discount” referred to in said subparagraph (6) of para- 
graph 14, swpra, and in receiving and accepting payment of said 
so-called “quantity discounts” the respondent has received and ac- 
cepted allowances and discounts in lieu of brokerage. 

Par. 26. The effect of the receipt of allowances and discounts in 
leu of brokerage by the respondent has been, and will continue to 
be, to cause substantial injury to competition between those sellers 
who have granted and paid such allowances and discounts to the 
respondent and those sellers who have refused to do so, in that there 
has been and there will continue to be a diversion of respondent’s 
business from the latter to the former, and the effect of the receipt 
of allowances and discounts in lieu of brokerage by the respondent 
has a direct and immediate tendency substantially to injure, destroy 
and prevent competition between respondent and respondent’s com- 
petitors in the resale of commodities upon the purchase of which 
the respondent receives discounts and allowances in leu of brokerage 
in that the respondent, by the receipt of such discounts and allow- 
ances in lieu of brokerage, is enabled to and does purchase com- 
modities at prices substantially lower than the prices at which its 
competitors can and do purchase the same commodities from the 
same sellers and the respondent is thereby enabled to resell said 
commodities at prices substantially lower than the prices at which 
its competitors can resell said commodities, 


CONCLUSION 


The respondent takes the position: First—That it has accepted no 
discounts or allowances in lieu of brokerage. Second—That if it 
be held to have accepted allowances or discounts in lieu of brokerage 
it rendered to sellers services therefor within the meaning of para- 
graph (c) of Section 2 of the Clayton Act, as amended by the 
Robinson-Patman Act. Third—That the provisions of Section 2 
(c) of said act, as amended, must be held to be limited by the cost 
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proviso or differentials provisions of paragraph (a) thereof, which 
should be construed to permit the passing on of brokerage savings 
by way of a net price differential or quantity discount. 

The Commission is unable to adopt this reasoning, and concludes 
and finds that the respondent has received discounts and allowances 
in lieu of brokerage in violation of said paragraph (c) of Section 2 
of the Clayton Act, as amended. 

The respondent contends that there is a vast difference and valid 
distinction between a differential which merely reflects or is the 
equivalent of brokerage savings and a discount or allowance in leu 
of brokerage; that a discount or allowance made as a part of the 
price of goods can not come within the scope of paragraph (c), 
although equivalent to brokerage and intended to reflect it. 

We cannot accept this argument. The supposed distinction be- 
tween a discount or allowance equivalent to brokerage, made as a 
part of the price of goods, and a discount or allowance in leu of 
brokerage reflected by the price of goods appears to us as too tenuous 
for approval. 

The argument assumes one of the fundamental issues in this case, 
namely, whether or not brokerage may be passed on to buyers as a 
savings in cost under the cost proviso or differentials provisions of 
paragraph (a) of Section 2 of the act. 

If that may not be done, it cannot successfully be contended that 
there is any difference between a price reflecting an allowance in lieu 
of brokerage and a price reflecting brokerage savings—in each 
instance the price is mathematically the same, and the lower price 
is lower, by an amount wholly or partly equivalent to brokerage, for 
no other reason than that that price is given instead of brokerage 
being paid on the basis of a higher price. 

The words “in heu of,” “discount,” and “allowance,” are well 
understood and there can be no dispute as to their respective 
definitions. 


“In lieu of” means instead of, in place of, or in substitution for. 

“Allowance” means abatement, deduction, or concession. 

“Discount” means deduction, allowance from a price asked, or deduction from 
the usual price made for some special reason. 

Taking the plain and simple meaning of these words, it seems 
impossible to say that a net price arrived at by deducting from a 
regular price an amount equal to brokerage formerly paid, and now 
currently paid to brokers, because that brokerage is no longer to be 
paid, is a price which does not involve a discount or allowance in 
leu of brokerage. 
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If and insofar as intent is an element of an allowance or discount 
in leu of brokerage, the intent necessary to characterize as such the 
respondent’s net prices and quantity discounts, referred to in para- 
graph 14, supra, existed here. The net price differentials and the 
quantity discounts in question were generally equal in amount to 
brokerage paid to the respondent’s field buying agents prior to June 
19, 1936, and currently being paid by sellers to independent brokers 
and were passed on by the sellers and accepted by the respondent to 
take the place of, and in substitution for, brokerage paid to the re- 
spondent’s field buying agents prior to that date. Counsel for the 
respondent conceded in their brief that the net prices and quantity 
discounts allowed respondent did not represent any form of savings 
to sellers whatsoever other than the brokerage savings accruing to 
sellers as a result of having themselves made sales to the respondent 
without incurring any obligation to pay brokerage thereon to an 
independent broker. The Commission concludes that such net price 
differentials and quantity discounts were allowances and discounts 
in lieu of brokerage and were affirmatively intended as such by both 
sellers and the respondent. 

The Clayton Act, as amended by the Robinson-Patman Act, has a 
dual purpose which is apparent both from the form of the Act itself 
and from the reports of the several Congressional Committees which 
considered and commented upon it. The Act was directed not only 
at price discriminations but also at certain practices which involved 
both price discriminations and unfair methods of competition. 

Paragraph (a) generally prohibits both direct and indirect dis- 
criminations in price. If discriminations in price were the only 
evils sought to be terminated by the Act there was no necessity for 
including in it paragraphs (c¢), (d@), or (e@), because the practices 
thereby condemned, themselves involving indirect price discrimina- 
tions, could have been terminated under paragraph (@) insofar as 
they could be shown injuriously to affect competition in particular 
cases. By directing those particular paragraphs at those particular 
practices, it is believed that Congress manifested a purpose and intent 
to condemn and proscribe such practices, not merely and simply be- 
cause they involved price discriminations, but because they were 
considered by Congress to be inherently unfair methods of competi- 
tion which were per sé injurious to commerce. 

As stated by the report of the House Committee on the Judiciary 
in reporting the Robinson-Patman Act, its purpose was 

* * * to restore, so far as possible, equality of opportunity in business 


* * * by protecting trade and commerce against unfair trade practices and 
unlawful price discrimination, and also against restraint and monopoly for the 
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better protection of consumers, workers, and independent producers, manufac- 
turers, merchants, and other businessmen. 


To accomplish its purpose, the bill amends and strengthens the Clayton Act 
* * 2 


More than 20 years’ experience and observation with respect to the opera- 
tion of the Clayton Act, together with new methods of trade and industrial 
organization that have since developed, have convinced your committee of the 
shortcomings of existing legislation, and of the need for strengthening existing 
laws and of fitting them more perfectly to the methods and needs of today. 
This your committee has striven to do with a careful regard to the preserva- 
tion of full freedom and sound and honest business methods * * * but with 
a firm resolve not to permit the desire of privilege to masquerade under the 
claim of right. (Report of House Committee on the Judiciary 74th Congress, 
2nd Session, House of Representatives Report Number 2287, Pages 3, 6.) 

It is thus apparent that the act is directed at a multiplicity of evils 
which may be classified generally as price discriminations and unfair 
trade practices. 

The Commission concludes that it was the intention of Congress to 
proscribe absolutely and unconditionally as an undesirable and unfair 
trade practice and method of competition, the payment of brokerage 
and the granting of any allowance or discount in lieu thereof by sellers 
to buyers on the latters’ own purchases of goods, and that the inclu- 
sion in paragraph (c) of the clause “except for services rendered in 
connection with the sale of goods” was not intended to set up a condi- 
tion upon which such brokerage could be paid or such an allowance 
or discount be granted. This conclusion is sustained and, indeed, 
required by the reports of the various committees which dealt with the 
Act. 

As originally introduced in the House and Senate, paragraph (c) 
(paragraph (6) at that time) unqualifiedly prohibited the payment 
of brokerage by a seller to any intermediary acting for the buyer or 
subject to the buyer’s control. It did not prohibit the payment of 
brokerage directly to a buyer, however, or make any reference to 
“services rendered.” The paragraph then read: 

(bo) That it shall be unlawful for any person engaged in commerce, in the 
course of such commerce, to pay or grant, or to receive or accept, anything of 
value as a commission, brokerage, or other compensation to an agent, repre- 
sentative, or other intermediary in connection with the sale or purchase of 
goods, wares, or merchandise, where such intermediary is acting therein for 
or in behalf or is subject to the direct or indirect control, of any party to such 
purchase and sale transaction other than the person by whom such compensation 
is so granted or paid. 

Upon being referred to the Committee on the Judiciary of the re- 
spective houses the paragraph was amended to read exactly as it now 
reads, except that the “services rendered” clause was not inserted by 
the Senate Committee. 
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The Senate amendment merely added to the existing prohibition of 
paragraph (¢) an additional prohibition against the payment of 
brokerage direct to the buyer, reinforcing the paragraph with a pro- 
vision that no discount or allowance in lieu of brokerage should be 
permitted. The paragraph as thus amended was reported to the 
Senate on February 3, 1936, as follows: 


In section (b) the phrases “or any allowance or discount in lieu thereof,” and 
“either to the other party to such transaction” are added by your committee’s 
recommendation. As so revised, this section forbids the payment or allowance 
of brokerage, either to the other principal party, or to an intermediary acting in 
fact for or under the control of the other principal party, to the purchase and 
sale transaction. 

Among the prevalent modes of discrimination at which this bill is directed, is 
the practice of certain large buyers to demand the allowance of brokerage direct 
to them upon their purchases, or its payment to an employee, agent, or corporate 
subsidiary whom they set up in the guise of a broker, and through whom they 
demand that sales to them be made. Whether employed by the buyer in good 
faith to find a source of supply, or by the seller to find a market, the broker so 
employed discharges a Sound economic function and is entitled to appropriate 
compensation by the one in whose interest he so serves. But to permit its pay- 
ment or allowance where no such service is rendered, where in fact, if a “broker,” 
so labeled, enters the picture at all, it is one whom the buyer points out to the 
seller, rather than one who brings the buyer to the seller, is but to permit the 
corruption of this function to the purposes of competitive discrimination. The 
relation of the broker to his client is a fiduciary one. To collect from a client 
for services rendered in the interest of a party adverse to him, is a violation of 
that relationship; and to protect those who deal in the streams of commerce 
against breaches of faith in its relations of trust, is to foster confidence in its 
processes and promote its wholesomeness and volume. (74th Congress, 2nd 
Session, Senate Report Number 1502, Page 7.) 

It is clear that paragraph (¢), as it then stood, prohibited the pay- 
ment of brokerage by a seller to a buyer, and the grant of any discount 
or allowance in lieu thereof, under all circumstances and without re- 
gard to any question of services rendered, and that the Senate so con- 
strued it. 

On March 31, 1936, the House Committee on the Judiciary, having 
amended paragraph (c) to conform to the Senate amendment and 
added the services rendered clause thereto, reported the bill to the 
House with the following comments, the underscored parts of which 
were adopted word for word from the Senate report quoted above: 

Section (b) deals with the abuse of the brokerage function for purposes of 
oppressive discrimination. The true broker serves either as representative of 
the seller to find him market outlets, or as representative of the buyer to find 
him sources of supply. In either case he discharges functions which must other- 
wise be performed by the parties themselves through their own selling or buying 


departments, with their respective attendant costs. Which method is chosen 
depends presumptively upon which is found more economical in the particular 
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case; but whichever method is chosen, its cost is the necessary and natural cost 
of a business function which cannot be escaped. It is for this reason that, 
when free of the coercive influence of mass buying power, discounts in lieu of 
brokerage are not usually accorded to buyers who deal with the seller direct 
since such sales must bear instead their appropriate share of the seller’s own 
selling cost. 

Among the prevalent modes of discrimination at which this bill is directed 
is the practice of certain large buyers to demand the allowance of brokerage 
direct to them upon their purchases, or its payment to an employee, agent, or 
corporate subsidiary whom they set up in the guise of a broker, and throuyh 
whom they demand that sales to them be made. But the positions of buyer 
and seller are by nature adverse, and it is a contradiction in terms incompatible 
with his natural function for an intermediary to claim to be rendering serv- 
ices for the seller when he is acting in fact for or under the control of the 
buyer, and no seller can be expected to pay such an intermediary so controlled 
for such services unless compelled to do so by coercive influences in compro- 
mise of his natural interest. Whether employed by the buyer in good faith 
to find a source of supply, or by the seller to find a market, the broker so em- 
ployed discharges a sound economic function and is entitled to appropriate 
compensation by the one in whose interest he so serves. But to permit its 
payment or allowance where no such service is rendered, where in fact, if 
“broker,” so labeled, enters the picture at all, it is one whom the buyer points 
out to the seller, rather than one who brings the buyer to the seller. would 
render the section a nullity. The relation of the broker to his client is @ 
fiduciary one. To collect from a client for services rendered in the interest of 
a party adverse to him, is a violation of that relationship; and to protect those 
who deal in the streams of commerce against breaches of faith in its relations 
of trust, is to foster confidence in its processes and promote its wholesomeness 
and volume. 

Section (6) permits the payment of compensation by a seller to his broker 
or agent for services actually rendered in his behalf; likewise by a buyer to 
his broker or agent for services in connection with the purchase of goods 
actually rendered in his behalf; but it prohibits the direct or indirect pay- 
ment of brokerage except for such services rendered. It prohibits its allow- 
ance by the buyer direct to the seller, or by the seller direct to the buyer; and 
it prohibits its payment by either to an agent or intermediary acting in fact 
for or in behalf, or subject to the direct or indirect control, of the other, 
(74th Congress, 2nd Session, House of Representatives Report Number 2287, 
Pages 14, 15.) [Italics supplied.] 


This report shows on its face that paragraph (c) as it now stands, 
containing the “services rendered” clause, was given the same con- 
struction by the House Committee as it had theretofore been given 
by the Senate Committee before that clause was inserted. This in 
itself seems sufficient to require the conclusion that the House did not 
intend the “services rendered” clause to be construed as a condition 
upon which brokerage could be paid by sellers to buyers. Definite 
support for this conclusion is found in the Conference Report of the 
Committee of Conference of the House and Senate which considered 
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the bills passed by each and reported out the Robinson-Patman Act 
in the form in which it was enacted. That report states: 


Subsection (c) deals with brokerage. It is the same as subsection (0b) in 
the House bill, which in turn is the same as subsection (c) in the Senate 
amendment, except that the words “except for services rendered,” as contained 
in the House bill, do not appear in the Senate amendment. In the conference 
report these words are retained * * * With the words of the House bill 
thus retained, this subsection permits the payment of compensation by a seller 
to his broker * * * for services actually rendered in his behalf; * * * 
but it prohibits the direct or indirect payment of brokerage except for such 
services rendered. It prohibits its allowance * * * by the seller direct 
to the buyer * * * (74th Congress, 2nd Session, House of Representatives 
Report Number 2951, Page 7). 


In lne with this report Representative Utterback, one of the House 
managers of the Conference Committee, said of paragraph (¢) in 
reporting the act from that Committee to the House: 


* * * it prohibits the payment or allowance of * * * brokerage on 
the purchase * * * of goods * * * to the other party to the trans- 
action * * * that is, the party other than the one who pays the * * * 


brokerage * * * (74th Congress, 2nd Session, 80 Congressional Record, 
Part 9, Page 9418). 


He further stated: 


* * %# where sales are made from buyer to seller, in the nature of the case 
no brokerage services are rendered by either, and no payment or allowance on 
account thereof can be made * * * (Jd.) 

It thus seems entirely clear that paragraph (¢c) was intended by 
Congress to prohibit without qualification the payment of brokerage, 
and the granting of any allowance or discount in leu thereof, by 
a seller to a buyer on the latter’s purchases, and that the “services 
rendered” clause was not meant to limit that prohibition in any man- 
ner or to any degree whatsoever. 

Legislative intent notwithstanding, however, it is urged that this 
clause must be construed to permit the payment of brokerage to a 
buyer in return for services rendered to a seller. The arguments 
are that since paragraph (c) as originally drawn, without the words 
“except for services rendered,” prohibited only the payment of 
brokerage by sellers:to buyers’ agents, the exception to that limited 
prohibition must be held not to extend the prohibition but to relax 
it within its original limitations; and, as urged by the respondent, by 
writing the exception into paragraph (¢) Congress in fact asserted 
a belief that a buyer could render services to a seller because the ex- 
ception of a particular thing from general words proves that, 
the opinion of the legislature, the thing excepted would be within the 
general clause had the exception not been made. 
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In the light of clear congressional intent to the contrary, the Com- 
mission cannot accept these arguments. Moreover, they ignore the 
well-established rule of statutory construction that exceptions are to 
be strictly construed, all doubts being resolved in favor of general 
provisions rather than exceptions, and the premise of the argument 
first stated is not entirely accurate. 

It will be recalled that paragraph (c) as originally drawn, with- 
out the “services rendered” exception, prohibited the payment of 
brokerage not simply to anyone acting for the buyer but to any “in- 
termediary »* * * acting: *o*- *: forioran behalfsofer *»-*-* 
subject td the direct or indirect control” of the buyer. 

The Commission, in the exercise of its knowledge of the manner 
in which ordinary business affairs are transacted, knows that the 
language quoted was susceptible of a construction which might have 
prohibited in many cases the payment of brokerage by a seller to an 
independent broker for brokerage services actually rendered. A 
broker (and the reference is to selling brokers, as distinguished from 
buying brokers, so to speak) occupies an anomalous position in com- 
merce and in law. He is an independent businessman in the sense 
that he is engaged in business for himself. But the business in which 
he is engaged is that of acting as a local sales representative for 
manufacturers. A broker pays the expenses of operating his busi- 
ness and is dependent for his income upon a commission, called 
“brokerage,” paid to him on and measured by sales which he makes 
for the manufacturers whom he represents. The essential service 
which he performs for manufacturers, and the only service for which 
he is paid, is a selling service, although he renders many other 
services. 

In the course of conducting his business a broker must and does 
also render services to buyers—but those services, unlike the services 
rendered to the respondent by its field buying agents, are not buying 
services. A broker is not employed by buyers. He is employed and 
paid by sellers as their selling agent and he represents his seller- 
principals only. His activities in connection with his representation 
of his seller-principals are controlled by them, but, paradoxically, 
because of the broker’s anomalous position as an independent sales 
agent in business for himself, he does act for buyers in a sense and 
he is subject to a degree of control on their part. 

This results from requests by buyers that brokers report com- 
plaints to their seller-principals, that brokers communicate cancella- 
tions of orders to their seller-principals, that brokers submit to their 
seller-principals offers of buyers to purchase commodities at prices 
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stipulated by buyers, that brokers endeavor to make up “pool” cars 
of merchandise among several buyers so that the buyers may obtain 
the advantage of quantity prices and carload rates of freight, that 
brokers obtain quotations of prices from their seller-principals for 
the consideration of buyers, and, perhaps, in other ways. Naturally 
it is to the mutual interest and advantage of brokers and sellers to 
maintain the good will of their common eustomers, and brokers gen- 
erally endeavor to comply with the reasonable requests of buyers 
along the lines indicated. In the course of negotiating sales from 
seller to buyer and bringing them into agreement brokers are neces- 
sarily guided somewhat by instructions from each, but in the essential 
particular of selling commodities and consummating sales they act for 
and are controlled by the latter alone, who in the absence of a con- 
tract may discharge them and substitute new brokers in their places 
at any time. 

It is therefore apparent that paragraph (c) of the Robinson-Pat- 
man Act, as originally drawn, broadly prohibiting the payment of 
brokerage to anyone “acting * * * for orin behalf or * * * 
subject. to the direct or indirect control” of buyers, without qualifi- 
cation as to the manner of acting or the degree or importance of 
control, and irrespective of services rendered to the seller, might 
possibly have been given a construction prohibiting the payment of 
brokerage to bona fide independent brokers—a construction which 
Congress manifestly did not intend it to be given. 

Thus it is seen that paragraph (c) was susceptible of a construc- 
tion extending its prohibitions to others than persons acting for and 
as agents of buyers. The insertion of the “except for services ren- 
dered” clause therein, it is believed, was intended by Congress not 
to permit the payment of brokerage to a buyer, but to make it clear 
that payment of brokerage to a bona fide broker in return for selling 
services rendered was not proscribed, thereby performing a legiti- 
mate function of a proviso “to exclude some possible ground of 
misinterpretation.” 

This view finds affirmative and authoritative support in the above- 
cited Conference Committee report on the Robinson-Patman Act and 
in the remarks of Representative Utterback in reporting the act to 
the House. 

The Conference report, after referring to the retention of the 
words “except for services rendered,” stated : 

With (these) words of the House bill thus retained, this subsection permits 


the payment of compensation by a seller to his broker * * * for services 
actually rendered in his behalf * * * 
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Mr. Utterback said: 


The bill prohibits payment or allowance of brokerage * * * except for 
services rendered * * * this refers to true brokerage services rendered in 
fact for the party who pays for them * * * (74th Congress, 2nd Session, 
80 Congressional Record, Part 9, Page 9418). 

It does not appear that Congress throught a buyer capable of 
rendering “services” to a seller in connection with the buyer’s own 
purchases of goods. In writing the “services rendered” clause into 
paragraph (c) Congress clearly had in mind true brokerage services 
rendered by bona fide independent brokers employed by sellers as 
their selling agents. In the opinion of the Commission that clause 
was inserted not by way of relaxing the limitations of paragraph 
(c) insofar as they applied to buyers or buyers’ agents, but by way 
of excluding a possible misinterpretation that the paragraph might 
be held to prohibit the payment of brokerage for true brokerage 
services rendered by bona fide independent brokers. 

Even if it were possible to hold that the payment of brokerage to 
buyers or the granting of any discount or allowance in lieu thereof is 
permissible under the “services rendered” clause, the services referred 
to therein, as plainly appears from the Committee reports hereto- 
fore quoted, are brokerage or selling services rendered to the seller, 
and the Commission finds and concludes that no such services were 
rendered to sellers by the respondent or by any agent or employee 
of the respondent. Whatever character may be ascribed to the vari- 
ous activities of the respondent’s agents from which benefits were 
derived by sellers, those activities were not selling services nor were 
any services in connection with the sale of goods to the respondent 
rendered to sellers. The respondent’s field buying agents and other 
employees acted in every case as agents of the respondent, having 
in mind and intending to serve and promote its interests, and not 
acting except when, and as they felt those interests could be served 
and promoted. The services thus rendered by the respondent’s field 
buying agents and other employees were not selling services in 
character, nor were they rendered to sellers; their services were ren- 
dered to the respondent and to no one other than the respondent, 
and the benefits derived by sellers from such services were purely 
incidental. 

Passing now to the third point made by the respondent, the Com- 
mission does not believe that Congress intended to permit brokerage 
savings to be passed on by sellers to buyers under that part of para- 
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graph (a) of Section 2 of the Clayton Act, as amended, which 
provides as follows: 

Provided, That nothing herein contained shall prevent differentials which 
make only due allowance for differences in the cost of manufacture, sale, or 
delivery resulting from the differing methods or quantities in which such com- 
modities are to such purchasers sold or delivered. 

While paragraphs (a) and (c) have in common the purpose of 
eliminating unfair price discriminations, the Commission is of the 
opinion that the paragraphs were intended by Congress to be sepa- 
rately and independently applied, and that the former was not meant 
to limit or qualify the prohibitions or application of the latter. 

Paragraph (c) is complete on its face. It contains no ambiguous 
language necessitating reference to paragraph (a) for the purpose of 
determining its meaning. It deals specifically with a particular trade 
practice which was regarded by Congress as an unfair method of com- 
petition, per se injurious to commerce, and therefore to be prohibited. 
The intention of Congress to treat paragraph (¢) as independent of 
paragraph (a) is apparent from both the form of the Robinson- 
Patman Act and from its legislative history. 

As heretofore mentioned, since paragraph (a) prohibits both direct 
and indirect discrimination in price, if discrimination in price as 
such, were the only evils at which the act was directed there was no 
necessity for Congress to have enacted paragraphs (c), (d), or (e). 
Looking at the act as a whole it seems evident that the purpose of 
Congress was not merely to terminate the price discriminations ef- 
fected by the practice of paying brokerage to buyers, but to terminate 
the practice itself because it was an undesirable practice and consti- 
tuted an inherently unfair method of competition. Paragraph (c¢) is 
expressly limited in its application solely to transactions occurring in 
the course of interstate commerce, while paragraph (@) is not so 
limited. In addition to this, paragraph (0), relating to the burden 
of proof applies to proceedings instituted under paragraphs (a), (d), 
and (e) but, significantly, does not apply to proceedings under 
paragraph (c¢). 

There is more than mere form, however, to indicate the independ- 
ence of paragraph (c). ) 

Upon reference to the Senate Committee on the Judiciary, the act 
was amended in Committee by the addition to paragraph (a) of the 
words “other than brokerage” following the above-quoted language 
therein permitting differentials based on differences in cost. In re- 
porting the bill the Senate Committee stated that the quoted words 

160451"™—39—voL, 26——35 
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had been added to “harmonize this subsection (paragraph (@)) with 
(the) subsection * * * which deals directly with the question of 
brokerage” (74th Congress, 2nd Session, Senate Report Number 1052, 
page 5). -It is noted that it was paragraph (a) which was amended 
to harmonize it with the provisions of paragraph (¢), and that the 
latter was referred to as the subsection which dealt directly with 
brokerage. By thus adding to paragraph (a) an amendment having 
no other purpose whatsoever than expressly to exclude the cost proviso 
or differentials provision thereof from application to paragraph (¢), 
the Committee evidenced an unmistakable intention to subordinate 
the former to the latter, leaving paragraph (c) to deal with the ques- 
tion of brokerage irrespective of and unaffected by the contents of 
paragraph (a). 

Additional affirmative evidence of this legislative intent is found 
in the action taken by the Committee of Conference of the House and 
Senate. That Committee struck from the bill as passed by the Senate 
the words “other than brokerage” inserted in paragraph (@) as just 
mentioned. Its reason for doing so was that “the matter of brokerage 
is dealt with in a subsequent subsection of the bill” (74th Congress, 
2nd Session, House of Representatives Report Number 2951, page 6). 

The words “other than brokerage” had never been inserted in para- 
graph (@) of the House bill. Paragraph (c) standing alone clearly 
was not open to a construction permitting brokerage to be passed on 
to buyers by way of an allowance or discount based on savings in 
cost. By striking from paragraph (@) of the Senate bill the words 
“other than brokerage” for the reason stated in the Conference report, 
it appears to the Commission that Congress thereby exhibited not 
only a plain intention that paragraph (¢) exclusively should govern 
questions of brokerage without regard to the contents of paragraph 
(a) but also the view that the words of paragraph (¢) were, in them- 
selves alone, sufficiently broad without the aid of the Senate amend- 
ment of paragraph (a) to prevent brokerage from being transmitted 
to buyers in the form of allowances based on savings in cost. Thus 
the Senate amendment was struck, in the opinion of the Commission, 
not for the purpose of changing the meaning of either paragraph (a) 
cr paragraph (c), but because it was tautological. This legislative 
construction of paragraphs (a) and (c) as mutually independent is 
binding upon the Commission as a clear manifestation of legislative 
intent. 

The Commission has not overlooked the fact that in reporting the 
Robinson-Patman Act to the Senate, after the Senate Committee on 
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the Judiciary had amended paragraph (a) by the insertion of the 
words “other than brokerage,” Senator Logan said: 

In the second section of the Committee amendment there is a provision that 
in making discriminations or differentials, or whatever we may choose to call 
them, all costs other than brokerage shall be allowed; and it has been said that 
the words “other than brokerage” in that section ought to go out. 

IT have thought a good deal about that suggestion. I think perhaps legitimate 
brokerage ought to be allowed as a part of the costs; and I think when the bill 
was drafted * * * perhaps in the amendment which was inserted by the 
Judiciary Committee of the Senate we had in mind dummy brokerage, sham 
brokerage (74th Congress, 2nd Session, 80 Congressional Record, part 6, page 
6285). 

This statement, however, appears to support rather than to oppose 
the view that paragraph (c) is not susceptible of a construction per- 
mitting the passing on of brokerage savings as differentials in cost. 
It demonstrates effectively that the obvious intention and only purpose 
of the Senate Committee on the Judiciary in adding the words “other 
than brokerage” to paragraph (a) was to refute any possible conten- 
tion that the differentials provisions of that paragraph could be read 
into paragraph (¢). That action was thus affirmatively taken by the 
Committee is clearly indicative of the fact that it was not ever in- 
tended that the differentials provisions of paragraph (a) should be 
construed as qualifying the scope and application of paragraph (c). 
Recognizing an ambiguity inherent in the incompatibility of those 
paragraphs, the Committee acted to resolve that ambiguity in favor 
of their incompatibility. Had it been intended originally that para- 
graphs (a) and (c) were to be construed as interdependent, it seems 
clear that the Committee would have left the former unaltered or 
would have taken action to confirm, rather than to refute, their 
mutuality. 

In addition to this primary evidence that Congress intended para- 
graph (c) as absolute, a further, and perhaps in itself sufficient and 
controlling, reason why that paragraph must be so construed lies 
in the duty of the Commission to apply a simple and fundamental 
rule of statutory construction. That rule is that as between general 
and specific provisions, in apparent contradiction, whether in the 
same or different statutes, the specific qualifies and overrules the 
general, that special provisions prevail over general ones which, in 
the absence of the special provisions, would control. 

As heretofore stated, paragraph (a) is the general paragraph of 
the Robinson-Patman Act. Paragraph (c) 1s a special paragraph 
dealing with the matter of brokerage only. Unquestionably the pro- 
visions of paragraph (c) prohibit without qualification, and without 
reference to competition or differentials based on savings in cost, 
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every form of concession whatsoever based on brokerage. To the 
extent that paragraph (a) requires a showing of injury to competi- 
tion and permits all differentials based on savings in cost it obviously 
conflicts, and is inconsistent, with paragraph (c). That being true, 
under the rule just stated, paragraph (a) must be held to be sub- 
ordinate to paragraph (c¢), and the conflicts and inconsistencies 
between them must be resolved in favor of the enforcement of the 
special provisions of the latter unqualified by the general provisions 
of the former. 

If this construction of paragraphs (a) and (c¢) as mutually inde- 
pendent and absolute were not adopted, paragraph (¢) would be de- 
prived of all substance. Manifestly there is no difference between 
paying brokerage to a buyer and giving him credit for it, by way 
of a net price, on the purchase price of the commodities which he 
buys. Sellers ordinarily selling through brokers who do their own 
selling in particular cases always save brokerage in such cases, 
because no one else having performed a selling service which entitles 
him to receive brokerage the sellers incur no obligation to pay it. 
If they are permitted to pass that saving on to buyers paragraph (c) 
will be completely eviscerated, and the efforts of Congress to pro- 
tect commerce against a practice by which it found that price con- 
cessions were being transmitted to buyers by way of an inherently 
unfair method of competition will be rendered vain and useless. 

While the Commission finds as a fact in this proceeding that the 
acceptance of discounts in leu of brokerage by the respondent tends 
to injure competition between the respondent and its competitors and 
does injure competition between sellers who grant such discounts 
and allowances to the respondent and those who do not, that fact 
has not been considered by the Commission in arriving at its conclu- 
sion herein, for the reason that the Commission concludes as a matter 
of law that it is unnecessary for an injurious effect upon competi- 
tion to be shown in proceedings instituted under paragraph (c). 

The Commission concludes that in accepting net prices and quan- 
tity discounts, as heretofore referred to in paragraph 14, supra, the 
respondent The Great Atlantic & Pacific Tea Company, has been and 
is now accepting discounts and allowances in lieu of brokerage in 
violation of paragraph (c) of Section 2 of an Act of Congress ap- 
proved October 15, 1914, entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses”, as amended by an Act of Congress approved June 19, 1936, 
entitled “An Act to amend Section 2 of the Act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopolies, 


THE GREAT ATLANTIC & PACIFIC TEA CO. 513 
486 Order 


and for other purposes’, approved October 15, 1914, as amended 
(U.S. C., Title 15, Sec. 13), and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of The 
Great Atlantic & Pacific Tea Company, respondent, testimony and 
other evidence, taken before William C. Reeves, an examiner for the 
Commission theretofore duly designated by it, in support of the 
allegations of said complaint and in opposition thereto, briefs filed 
in support of said complaint and in opposition thereto and the oral 
arguments of J. J. Smith, Jr., counsel for the Commission, and 
Caruthers Ewing, counsel for the respondent, and the Commission 
having made its findings as to the facts and its conclusion that the 
said respondent has violated, and is now violating, the provisions 
of an Act of Congress approved October 15, 1914, entitled “An Act 
to supplement existing laws against unlawful restraints and monop- 
olies, and for other purposes” as amended by an Act of Congress 
approved June 19, 1936, entitled “An Act to amend Section 2 of the 
Act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes’ approved October 
15, 1914, as amended (U. S. C., Title 15, Sec. 13), and for other 
purposes.” 

It is ordered, That in purchasing commodities in interstate com- 
merce from sellers who are engaged in selling commodities in inter- 
state commerce to the respondent, The Great Atlantic & Pacific Tea 
Company, and to purchasers thereof other than the respondent, the 
said respondent, The Great Atlantic & Pacific Tea Company, do 
forthwith cease and desist from: 

1. Making purchases of commodities, and the policy and practice 
of making purchases of commodities, at a so-called net price, and 
every other price, which reflects a deduction or reduction, or is ar- 
rived at or computed by deducting or subtracting, from the prices 
at which sellers are selling said commodities to other purchasers 
thereof any amount representing, in whole or in part, brokerage 
currently being paid by sellers to their brokers on sales of said com- 
modities made for said sellers by. or by said sellers through, their said 
brokers, and: 

2. Accepting, and the policy and practice of accepting, on its pur- 
chases of commodities from sellers any so-called quantity discounts 
and payments of all kinds representing, in whole or in part, broker- 
age currently being paid by sellers to their brokers on sales of said 
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commodities made for said sellers by, or by said sellers through, 
their said brokers, and: 

8. Accepting, and the policy and practice of accepting, on its pur- 
chases of commodities from sellers prices reflecting, and all allow- 
ances and discounts representing, brokerage savings effected by sellers 
on their sales of commodities to the respondent. 

4. Accepting, and the policy and practice of accepting, on its 
purchases of commodities all allowances and discounts in leu of 
brokerage, in whatever form said allowances and discounts may be 
allowed, granted, paid or transmitted to the respondent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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NATIONAL MANUFACTURERS DISTRIBUTING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT, 26, 1914 


Docket 3058. Complaint, Feb. 10, 1937—Decision, Jan. 25, 1938 


Where a corporation engaged in sale and distribution of rotary clocks, auto- 
matic vibro shavers, cameras, and various other articles of merchandise— 

Furnished and distributed to members of the general public in practically all 
States and in the District of Columbia, push cards, order blanks, and 
advertisements depicting particular items of its said merchandise and 
instructions for sale thereof under plans by which chance purchaser paid 
for chance varying amount, dependent upon number disclosed within 
various disks of aforesaid cards, and received article of merchandise or 
nothing other than push, dependent upon success or failure in selecting 
girl’s name corresponding to that concealed under card’s master seal, and 
it compensated by merchandise its operator or representative, and thereby 
placed in hands of others means of conducting lotteries, games of chance, 
or gift enterprises in distribution of its said merchandise, with knowledge 
and intent that said cards had been, were, and would be, used in sale and 
distribution of its said products to public by lot or chance, contrary to 
public policy, and in competition with many who are opposed to use of 
such cards in sale and distribution of their merchandise and refrain from 
furnishing same; 

With result that sale of similar or like merchandise by aforesaid competitors 
was thereby injuriously affected and trade was diverted from them to it 
by reason of said furnishing of such cards or like devices, and there was 
a restraint upon and detriment to the freedom of sale and legitimate 
competition; to the prejudice and injury of the public and competitors: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr, Miles J, Furnas, trial examiner. 
Mr, Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that National 
Manufacturers Distributing Company, a corporation, hereinafter 
referred to as respondent, has been and is using unfair methods of 
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competition in commerce, as “commerce” is defined in said act, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrary 1. Respondent, National Manufacturers Distributing 
Company, is a corporation organized and operating under the laws 
of the State of Illinois, with its principal office and place of business 
located at 1420 South Halsted Street, in the city of Chicago, State 
of Illinois. It is now, and for more than 1 year last past has been, 
engaged in the sale and distribution of rotary clocks and other 
merchandise in commerce between and among the various States of 
the United States and in the District of Columbia, and causes and has 
caused said products when sold to be shipped from its place of busi- 
ness in the State of Illinois to purchasers thereof, some located in 
the State of Illinois and others located in various other States of 
the United States and in the District of Columbia. 

In the course and conduct of its business, respondent is now, and 
for more than 1 year last past has been, in substantial competition 
with other corporations and with individuals and partnerships en- 
gaged in the sale and distribution of clocks and other merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its business, as described 
above, respondent, in soliciting the sale of and selling its products 
in interstate commerce, has adopted and pursued and still continues 
the following methods and practices: 

Respondent distributes to the public, through the United States 
mails in interstate commerce, certain literature, instructions, and 
sales outfits, including paper push cards, order blanks, and advertise- 
ments containing illustrations of rotary clocks and circulars explain- 
ing respondent’s plan of selling said merchandise and of alloting it 
and other articles as premiums or prizes to the operators of the push 
card. 

Respondent’s push card bears 24 feminine names with ruled columns 
on reverse side thereof for writing in the name of the customer oppo- 
site the feminine name selected. Said push card has 24 small round 
partially perforated disks marked “PUSH,” below each of which is 
printed one of the feminine names printed alphabetically on reverse 
side of card. Concealed within each disk is a number which is dis- 
closed when the disk is pushed or separated from the card. The push 
card also has one large red seal, and concealed under this seal is one 
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of the feminine names appearing on reverse side of the said card. 
The push card bears printed legends or instructions, as follows: 
Name under seal receives 
FAMOUS ROTARY CLOCK 
The world’s newest time teller 
UNIQUE UNUSUAL DEPENDABLE 
$5.00 VALUH 
Nos. 1 to 29 pay what you draw 
Over 29 pay only 29¢ 
NO HIGHER 
Write your name opposite name you select on reverse side 

Sales of rotary clocks by means of said push card are made in ac- 
cordance with the above-described legends or instructions. Said prize 
or premium is alloted to the customer or purchaser in accordance with 
the above legends. The fact as to whether a customer pays a sum of 
money from 1 cent to 29 cents for a rotary clock, and the fact as to 
whether a customer receives nothing for the amount paid, is thus 
determined wholly by lot or chance. 

Respondent furnishes one rotary clock and additional merchandise 
to its representative making sales by means of said push card. Re- 
spondent also furnishes its representative with additional printed 
instructions or suggestions for using said push cards. One of said 
printed instructions bears the following legend, to wit: 

WHAT TO DO. There is nothing complicated—you merely show the clock- 
illustration to your friends, neighbors, co-workers in the office, shop, ete.—explain 
to them how they may obtain a beautiful modern Rotary Clock for the small sum 
of 1¢ to 29¢. The enclosed sales card contains 24 girls’ names and under each is a 
concealed number. Persons selecting numbers 1 to 29 pay what they draw. All 
numbers over 29 pay only 29¢—no higher. When the sales card is conypleted the 
amount taken in will be $6.52. For your cooperation in completing the sales card 
you will receive absolutely free a Rotary Clock and the person selecting the 
correct hame corresponding with the one under the large seal will also receive a 
Rotary Clock. 

Par. 8. Respondent, in selling its said merchandise in connection 
with the aforesaid push card, conducts lotteries or places in the hands 
of others the means of conducting lotteries in the sale of its merchan- 
dise in accordance with the sales plan hereinabove set forth. 

The sale of respondent’s said merchandise to the purchasing public, 
as hereinabove alleged, involves a game of chance or the sale of a 
chance to procure respondent’s merchandise contrary to the established 
public policy of the United States and contrary to criminal statutes of 
many of the States of the United States. By reason of said facts, 
many competitors of respondent are unwilling to offer for sale or sell 
their merchandise so as to involve a game of chance, and such com- 
petitors refrain therefrom. 
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Many purchasers of clocks are attracted by the element of chance 
involved’ in respondent’s sales method, as above described, and are 
thereby induced to purchase respondent’s merchandise in preference to 
the same or similar merchandise of respondent’s competitors who do 
not use the same or equivalent methods. 

Par. 4. The use of said method by respondent has the tendency and 
capacity unfairly to divert to respondent, because of said game of 
chance, trade, and custom from its competitors who do not use the 
same or equivalent methods; to exclude from said clock trade all com- 
petitors who are unwilling to and who do not use the same or equiva- 
lent methods; to lessen competition in said clock trade and to tend to 
create a monopoly of said clock trade in respondent and such other 
competitors as use the same or equivalent methods; and to deprive the 
purchasing public of the benefit of free competition in said clock 
trade. The use of said method by respondent has the tendency and 
capacity unfairly to eliminate from said clock trade all actual com- 
petitors and to exclude therefrom all potential competitors who do not 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win clocks by chance, because such method 
is contrary to public policy or to the criminal statutes of certain of the 
States of the United States, or because they are of the opinion that 
such method is detrimental to public morals and to the morals of the 
purchasers of said clocks, or because of any or all of such reasons. 

Par. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Rerort, Frxpines as ro THE Facrs, ANp Orprr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on February 10, 1937, issued and served 
its complaint in this proceeding upon respondent, National Manu- 
facturers Distributing Company, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint, and the filing of 
respondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by Henry C. 
Lank, attorney for the Commission, and in opposition thereto by 
John A. Nash, attorney for the respondent, before Miles J. Furnas, 
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an examiner of the Commission theretofore duly designated by it. 
The said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint, the answer thereto, testimony, and other evidence, briefs 
in support of the complaint and in opposition thereto and the oral 
arguments of counsel aforesaid; and the Commission, having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPy 1. The respondent National Manufacturers Distribut- 
ing Company is a corporation organized and operating under the 
laws of the State of Lllinois, with its principal office and place of 
business located at 1420 South Halsted Street in the city of Chicago, 
State of Illimois. Respondent is now, and for more than 1 year last 
past has been, engaged in the sale and distribution of rotary clocks, 
automatic vibro shavers, cameras, and various other articles of mer- 
chandise, in commerce between and among the various States of the 
United States and in the District of Columbia. It causes said mer- 
chandise, when sold, to be shipped or transported from its principal 
place of business in the State of Illinois to purchasers thereof in the 
State of Illinois and in practically all the other States of the United 
States, as well as in the District of Columbia, at their respective 
points of location. There is now, and has been for more than 1 
year last past, a course of trade and commerce by said respondent 
in such merchandise between and among the various States of the 
United States and in the District of Columbia. In so carrying on said 
business, respondent is, and has been, engaged in active competition 
with other corporations, and with partnerships and individuals en- 
gaged in the manufacture of similar or like articles of merchandise 
and in the sale and distribution thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 above, respondent in soliciting the sale of, and selling, 
its products, has adopted and pursued, and still continues the follow- 
ing methods and practices: 

Respondent distributes to the members of the general public in 
practically all States of the United States and in the District of 
Columbia, through the United States mail, certain literature, instruc- 
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tions, and sales outfits, including paper push cards, order blanks and 
advertisements containing illustrations of particular items of mer- 
chandise which it is offering for sale, and circulars explaining re- 
spondent’s plan of selling said merchandise and of allotting it and 
other articles as premiums or prizes to the operators of the said 
push card. 

All of the said push cards involve the same principle or sales plan 
or method, but vary to some extent in detail. One of said push cards 
bears 24 feminine names with ruled columns on reverse side thereof 
for writing in the name of the customer opposite the feminine name 
selected. Said push card has 24 small round partially perforated 
disks marked “PUSH”, below each of which is printed one of the 
feminine names printed alphabetically on reverse side of card. Con- 
cealed within each disk is a number which is disclosed when the disk 
is pushed or separated from the card. The push card also has one 
large red seal, and concealed under this seal is one of the feminine 
names appearing on reverse side of the said card. The push card 
bears printed legends or instructions, as follows: 

Name under seal receives 
FAMOUS ROTARY CLOCK 
The world’s newest time teller 
UNIQUE UNUSUAL DEPENDABLE 

$5.00 VALUH 

Nos. 1 to 29 pay what you draw 

Over 29 pay only 29¢ 
NO HIGHER 
Write your name opposite name you select on reverse side 

Sales of rotary clocks by means of said push card are made in 
accordance with the above-described legends or instructions. Said 
prize or premium is allotted to the customer or purchaser in accord- 
ance with the above legends. The fact as to whether a customer pays 
a sum of money from 1 cent to 29 cents for a rotary clock, and the 
fact as to whether a customer receives nothing for the amount paid, 
is thus determined wholly by lot or chance. 

Respondent furnishes one rotary clock and additional merchandise 
to its representative making sales by means of said push card. Re- 
spondent also furnishes its representative with additional printed 
instructions or suggestions for using said push cards. One of said 
printed instructions bears the following legend, to wit: 

WHAT TO DO. There is nothing complicated—you merely show the clock- 
illustration to your friends, neighbors, co-workers in the office, shop, ete.— 
explain to them how they may obtain a beautiful modern Rotary Clock for 


the small sum of 1¢ to 29¢. The enclosed salescard contains 24 girls’ names 
and under each is a concealed number. Persons selecting numbers 1 to 29 
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pay what they draw. All numbers over 29 pay only 29¢—no higher. When 
the sales card is completed the amount taken in will be $6.52. For your coopera- 
tion in completing the sales card you will receive absolutely free a Rotary 
Clock and the person selecting the correct name corresponding with the one 
under the large seal will also receive a Rotary Clock. 

As stated above, the other push cards which respondent furnishes 
are identical in principle but vary in detail. Some of said push 
cards are furnished by respondent and are used by the public in 
purchasing and distributing automatic vibro shavers, cameras, and 
other merchandise sold and distributed by respondent. The mem- 
bers of the public to whom respondent furnishes its push cards and 
other literature use the same in the manner suggested by respondent, 
thereby distributing respondent’s merchandise to others and procur- 
ing respondent’s merchandise for themselves. The sale and distribu- 
tion of respondent’s merchandise through the use of or by means of 
the said push cards constitutes the operation of lotteries, games of 
chance, or gift enterprises, and the respondent, in furnishing said 
push cards, puts in the hands of others the means of conducting 
lotteries, games of chance, or gift enterprises in the distribution of 
its merchandise. 

Par. 3. The respondent, in furnishing said push cards, has know]l- 
edge that said push cards are, and have been used, in distributing 
its merchandise, and furnishes said push cards so that its merchan- 
dise may be sold or distributed to the public by lot or chance. 

Par. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondent, who do not furnish push cards 
similar to those furnished by respondent, and who do not furnish 
any device by which their merchandise can be distributed to the 
publie by lot or chance. There are also many competitors of re- 
spondent who are opposed to use of push cards in the sale and dis- 
tribution of their merchandise, and such competitors refrain from 
furnishing such devices. Competitors of respondent were called as 
witnesses and testified in this proceeding, and the Commission finds 
that the sale of merchandise by means of said push cards injuriously 
affects the sale of similar or like merchandise by such competitors, 
and that trade is diverted to respondent from its said competitors 
by reason of the furnishing of said push cards or like devices. The 
use of such methods by the respondent in the sale and distribution of 
its merchandise is prejudicial and injurious to the public and to re- 
spondent’s competitors, and has resulted in the diversion of trade 
to respondent from its said competitors, and is a restraint upon, and 
a detriment to, the freedom of sale and legitimate competition. 
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Par. 5. As stated previously in these findings, the respondent sells 
its merchandise in practically all of the States of the United States 
and in the District of Columbia, and, while the annual volume of 
respondent’s business was not shown exactly, an officer of the respond- 
ent testified, and the Commission finds, that the respondent’s annual 
volume of business is, and has been, substantial. 

Par. 6. The Commission finds that the sale and distribution in 
interstate commerce of clocks, automatic shavers, cameras, and other 
merchandise, by means of lot or chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondent National Manu- 
facturers Distributing Company are to the prejudice of the public 
and of respondent’s competitors, and are unfair methods of competi- 
tion in commerce and constitute a violation of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled, “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” . 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by Henry C. Lank, 
counsel for the Commission, and by John A. Nash, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondent National Manufacturers Dis- 
tributing Company, its officers, agents, representatives, and em- 
ployees, in connection with the offering for sale, sale, and distribu- 
tion of clocks, automatic shavers, cameras, and other merchandise, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other similar devices so as to enable such persons to dispose of or sell 
by the use thereof such articles of merchandise. 
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2. Mailing, shipping, or transporting to members of the public 
push cards or other similar devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof ; 

3. Selling or otherwise disposing of merchandise by the use of 
push cards or other similar devices, or in any manner selling or 
otherwise disposing of such merchandise free of charge or at vary- 
ing prices depending upon lot or chance. 

Lt is further ordered, That the respondent shall, within 30 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with the order to cease and desist hereinabove set forth. 
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W. A. LEITH, INDIVIDUALLY AND TRADING AS STYLE 
SILK COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3054. Complaint, Feb. 10, 1937—Decision, Jan. 25, 1938 


Where as individual engaged in sale and distribution of silk hosiery and other 
merchandise— 

Furnished and distributed to members of the general public in practically all 
States and in the District of Columbia, push cards, order blanks, and adver- 
tisements depicting his said merchandise thus being offered, and instructions, 
suggestions, and circulars describing his said plan of selling same, by which 
chance purchaser paid for chance varying amount, or nothing, dependent 
upon number disclosed within various disks of aforesaid cards, and received 
one or two pairs of hosiery, or nothing, depending upon success or failure 
in selecting feminine names corresponding to those cencealed under cards’ 
master seals, and he compensated by merchandise operator or representa- 
tive, and thereby placed in hands of others means of conducting lotteries, 
games of chance, or gift enterprises in distribution of his said merchandise, 
with knowledge and intent that said cards had been, were and would be used 
in sale and distribution of his said products to public by lot or chance, con- 
trary to public policy, and in competition with many who are opposed to use 
of such cards in sale and distribution of their merchandise and refrain from 
furnishing same; 

With result that sale of similar or Jike merchandise by aforesaid competitors was 
thereby injuriously affected and trade was diverted from them to him by 
reason of said furnishing of such cards or like devices, and there was a 
restraint upon and detriment to the freedom of fair and legitimate competi- 
tion; to the prejudice and injury of the public and competitors: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 


Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission, having reason to believe that, W. A. Leith, 
individually, and trading as Style Silk Company, hereinafter referred 
to as respondent, has been and is using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing to 
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said Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

ParacrarH 1. Respondent is an individual doing business under the 
name and style of Style Silk Company, with his principal office and 
place of business located at 529 South Franklin Street, in the city of 
Chicago, State of Illinois. He is now, and for more than 1 year last 
past has been engaged in the sale and distribution of hosiery in com- 
merce between and among the various States of the United States and 
in the District of Columbia, and causes and has caused said products 
when sold to be shipped from his place of business in the State of 
Illinois to purchasers thereof, some located in the State of Illinois and 
others located in various other States of the United States and in the 
District of Columbia. 

In the course and conduct of his business, respondent is now, and 
for more than 1 year last past has been, in substantial competition with 
other individuals and with corporations and partnerships engaged in 
the sale and distribution of hosiery in commerce between and among 
the various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described above, 
respondent, in soliciting the sale of and selling his products in inter- 
state commerce, has adopted and pursued and still adopts and pursues 
the following methods and practices: 

Respondent distributes to the public, through the United States 
mails in interstate commerce, certain literature, instructions, and sales 
outfits, including paper push cards, order blanks, and advertisements 
containing illustrations of hosiery and circulars explaining respond- 
ent’s plan of selling said merchandise and of alloting it and other arti- 
cles as premiums or prizes to the operators of the push card. In order 
to obtain addresses of “prospects,” respondent addresses a letter to a 
woman employee of some firm or organization offering her a pair of 
ladies’ silk hosiery free on condition that she send to respondent the 
names and addresses of 10 other women in different offices. If the 
person addressed complies, the pair of hosiery promised of the size 
and color indicated is sent to her by respondent, and to each of the 
other “prospects” respondent sends said sales literature, including a 
paper push card with printed instructions for its operation. 

Respondent’s push card bears 60 feminine names with a blank 
space opposite each for writing in the name of the customer. Said 
push card has 60 small round partially perforated disks marked 
“PUSH,” below each of which is printed one of the feminine names 
printed alphabetically elsewhere on the card. Concealed within 
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each disk is a number which is disclosed when the disk is pushed or 
separated from the card. The push board also has a large red par- 
tially perforated disk and a large blue partially perforated disk, and 
concealed within each of these two disks is one of the feminine 
names appearing elsewhere on the said card. The push card bears 
printed legends or instructions, as follows: 


RED 14 Numbers BLUE 
SEAL are FREE SEAL 


5 — 15 — 20 — 25 
30 — 85 — 388 — 40 
45 — 48 — 50 
55 — 58 — 60 
Lucky Name under Red Seal Receives 
TWO Pairs 
Ladies’ Silk Hosiery 
Lucky Name under Blue Seal Receives 
ONE PAIR 
Ladies’ Silk Hosiery 
Notice: If Men’s 
Hosiery are wanted we 
will send 3 pair in 
place of each pair of 
Ladies’. 

PAY ONLY WHAT YOU DRAW—1¢ to 15¢ 
Any number over 15 pays only 15¢ 
All numbers have Equal Chance 
No Credit 
First write your name opposite name 
you select, then push out with 
Pencil Point 


Sales of hosiery by means of said push card are made in accordance 
with the above described legends or instructions. Each of said 
prizes or premiums is allotted to the customer or purchaser in ac- 
cordance with the above legends. The fact as to whether a customer 
receives one or two pairs of hosiery free or pays a sum of money from 
1 cent to 15 cents, and the fact as to whether a customer receives 
nothing for the amount paid or receives one or two pairs of ladies’ 
silk hosiery or three or six pairs of men’s hosiery, is thus determined 
wholly by lot or chance. 

Respondent furnishes two pairs of ladies’ hosiery or six pairs of 
men’s hosiery to his representative making sales by means of said 
push card. Respondent also furnishes his representative with addi- 


tional printed instructions or suggestions for using his said push 
cards. 
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Par. 3. Respondent, in selling his said merchandise in connection 
with the aforesaid push card, conducts lotteries or places in the 
hands of others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 

The sale of respondent’s said merchandise to the purchasing pub- 
lie, as heretnabove alleged, involves a game of chance or the sale of a 
chance to procure respondent’s merchandise contrary to the estab- 
lished public policy of the United States and contrary to criminal 
statutes of many of the States of the United States. By reason of 
said facts many competitors of respondent are unwilling to offer 
for sale or sell their merchandise so as to involve a game of chance, 
and such competitors refrain therefrom. 

Many purchasers of hosiery are attracted by the element of chance 
involved in respondent’s sales method, as above described, and are 
thereby induced to purchase respondent’s merchandise in preference 
to the same or similar merchandise of respondent’s competitors who 
do not use the same or equivalent methods. 

Par. 4. The use of said method by respondent has the tendency 
and capacity unfairly to divert to respondent, because of said game 
of chance, trade and custom from his competitors who do not use the 
same or equivalent methods; to exclude from said hosiery trade all 
competitors who are unwilling to and who do not use the same or 
equivalent methods; to lessen competition in said hosiery trade and 
to tend to create a monopoly of said hosiery trade in respondent and 
such other competitors as use the same or equivalent methods; and 
to deprive the purchasing public of the benefit of free competition 
in said hosiery trade. 'The use of said method by respondent has 
the tendency and capacity unfairly to eliminate from said hosiery 
trade all actual competitors and to exclude therefrom all potential 
competitors who do not adopt and use said method or any method 
involving a game of chance or the sale of a chance to win hosiery by 
chance, because such method is contrary to public policy or to the 
criminal statutes of certain of the States of the United States, or 
because they are of the opinion that such method is detrimental to 
public morals and to the morals of the purchasers of said hosiery, 
or because of any or all of such reasons. 

Par. 5. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent has caused and causes the represen- 
tation to be made upon advertising circulars accompanying sales 
outfits furnished to his representatives, as follows: 


Full-Fashioned Guaranteed Ringless Pure Silk Hosiery 
Value $1.50 
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-In truth and in fact, the hosiery sold and offered for sale by the 
respondent, under the above-stated representation, at a price of $1.50. 
was not and is not of the type and brand of hosiery customarily sold 
at $1.50. The retail price so advertised was not and is not the price at 
which such hosiery was or is intended to be sold, but was and is greatly 
in excess of the price at which such hosiery is sold or intended to be 
sold in the usual course of trade. 

Par. 6. The false and misleading representation hereimabove set 
out, together with the false and fictitious price marking, on the part 
of the respondent, in the sale and offering for sale of hosiery, has the 
tendency and effect to mislead and deceive and does mislead a substan- 
tial portion of the consuming public by inducing them to believe that. 
the price so advertised was and is the usual or customary price at 
which said hosiery was or is sold or intended to be sold in the course 
of regular retail trade. 

Par. 7. There are among the competitors of responent many who 
do not falsely represent the price of hosiery offered by them for sale, 
or who do in fact sell and offer for sale hosiery which is truthfully 
represented as to value and price. 

Respondent’s false representation has had and now has the tend- 
ency and capacity to mislead and deceive a substantial portion of 
the consuming public into the erroneous belief that such representa- 
tion is true, causing them to purchase respondent’s product in re- 
liance on same. Said false representation has the tendency and 
capacity to, and does, divert trade to respondent from his competitors 
who truthfully advertise their products, thereby causing injury to 
substantial competition in commerce. 

Par. 8. The aforementioned method, acts, and practices of the re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said method, acts, and prac- 
tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes as ro THE Facrs, aNp Orppr 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on February 10, 1937, issued and served 
its complaint in this proceeding upon the respondent, W. A. Leith, 
individually and trading as Style Silk Company, charging him with 
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the use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint, and 
the filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Henry ©. Lank, attorney for the Commission, and in opposition 
thereto by John A. Nash, attorney for the respondent, before Miles 
J. Furnas, an examiner of the Commission theretofore duly desig- 
nated by it. The said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, this 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony, and other evi- 
dence, briefs in support of the complaint and in opposition thereto and 
the oral arguments of counsel aforesaid; and the Commission, having 
duly considered the matter and now being fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 
FINDINGS AS TO THE FACTS 


ParaerapH 1. The respondent W. A. Leith is an individual doing 
business under the trade name, Style Silk Company, with his principal 
office and place of business located at 529 South Franklin Street in 
the city of Chicago, State of Illinois. Respondent is now, and for 
several years last past has been, engaged in the sale and distribution 
of silk hosiery, ladies’ lingerie, and other articles of merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia. He causes such merchandise, when 
sold, to be shipped or transported from his principal place of business 
in Chicago, Lil., to purchasers thereof in the State of Illinois and in 
practically all of the other States of the United States, as well as in 
the District of Columbia, at their respective points of location. 
There is now, and has been for some time last past, a course of trade 
and commerce by said respondent in such merchandise between and 
among the various States of the United States and in the District of 
Columbia. In so carrying on said business respondent is, and has 
been, engaged in active competition with other individuals and with 
partnerships and corporations engaged in the manufacture of similar 
or like articles of merchandise and in the sale and distribution thereof 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of his business as described 
in paragraph 1 above, respondent in soliciting the sale of and selling 
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his merchandise has adopted and pursued, and still continues, the 
following methods and practices: 

Respondent distributes to members of the general public in prac- 
tically all States of the United States and in the District of Colum- 
bia through the United States mail certain literature, instructions, 
and sales oufits, including paper push cards, order blanks, and ad- 
vertisements containing illustrations of the merchandise which he 
is offering for sale and circulars explaining respondent’s plan of 
selling said merchandise and of allotting it as premiums or prizes 
to the operators of said push cards. 

All the push cards used by respondent involve the same principle 
or sales plan or method but vary to some extent in detail. One of 
the said push cards bears 60 feminine names with ruled columns 
opposite each for writing in the name of the customer selecting 
such name. Said push card has 60 small round partially perforated 
disks marked “PUSH,” below each of which is printed one of the 
feminine names above referred to. Concealed within each disk is a 
number which is disclosed when the disk is pushed or separated 
from the card. The push card also has one large red seal and one 
large blue seal, concealed within each of which is one of the feminine 
names above referred to. The numbers concealed within each of the 
partially perforated disks cannot be ascertained until a push or 
selection has been made and the names concealed within the large 
red seal and large blue seal cannot be ascertained until these seals 
have been removed. The push card bears printed legends or instruc- 
tions as follows: 

10 Numbers 
RED are FREE BLUE 
SEAL 15—20—25 SEAL 
30—385—38—40 
45—48—50 
Lucky Name under Red Seal receives 
TWO Pairs 
Ladies’ Silk Hosiery 
Lucky Name under Blue Seal receives 
ONE Pair 
Ladies’ Silk Hosiery 
NOTICE: IF MEN’S HOSIDRY are 
wanted we will send 3 Pair in place 
of each pair of Ladies’ 
PAY ONLY WHAT YOU DRAW —1c to 15c 
Any number over 15 pays only 15 cents 
All numbers have Equal Chance 
NO CREDIT 
First write your name opposite name you 
select, then push out with Pencil Point 
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The reverse of said card bears the following legend, among others: 


Upon receipt of your order we will ship you, charges prepaid your choice 
of FIVE Pair of Ladies’ Pure Silk Hosiery. 

TWO pair are given you for disposing of the card. TWO pair given to 
the party drawing the lucky name found under the RED SHAL. ONE pair is 
given to the party drawing the lucky name found under the BLUE seal, 

NOTICE: Regarding MEN’S HOSIERY. If Men’s Hose are ordered we will 
send 3 Pair of Men’s Pure Silk Sox in place of each pair of Ladies’. 

lf the order is sent us within ten days, we will include a SURPRISE GIFT 
for the person sending us the order. 

All orders are shipped the same day received by Parcel Post or Hxpress 
Cc. -O. D. unless accompanied by POSTAL MONEY ORDER or CASHIER’S 
CHECK, 

Do not credit for pushes; have them pay as they push. It is not necessary 
to return this card with the order blank. 

Sales of silk hosiery by means of said push cards are made in ac- 
cordance with the above-described legends or instructions. Each of 
said prizes or premiums is allotted to the customer or purchaser 
in accordance with the above legends. The fact as to whether a cus- 
tomer receives one or two pair of hosiery free or pays a sum of 
money from 1 cent to 15 cents therefor and the fact as to whether 
a customer receives nothing for the amount paid, is thus determined 
wholly by lot or chance. 

Respondent furnishes two pair of ladies’ hosiery or six pairs of 
men’s hosiery to his representative making sales by means of said 
push card. Respondent also furnishes his representatives with addi- 
tional printed instructions or suggestions for using said push cards. 

As stated above, the other push cards which respondent furnishes 
are identical in principle but vary in detail. The members of the 
public, to whom respondent furnishes his push cards and other liter- 
ature, use the same in the manner suggested by respondent, thereby 
distributing respondent’s merchandise to others by lot or chance and 
procuring respondent’s merchandise for themselves. The sale and 
distribution of respondent’s merchandise through the use of or by 
means of the said push cards constitutes the operation of lotteries, 
games of chance, or gift enterprises, and the respondent in furnish- 
ing said push cards puts in the hands of others the means of con- 
ducting lotteries, games of chance, or gift enterprises in the distri- 
bution of his merchandise. 

Par. 3. The respondent, in furnishing said push cards, has knowl- 
edge that the same are, have been, and will be, used in distributing 
his merchandise, and furnishes said push cards so that his mer- 
chandise may be sold or distributed to the public by lot or chance. 
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Par. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondent, who do not furnish push cards 
similar to those furnished by respondent, and who do not furnish 
any device by which their merchandise can be distributed to the 
public by lot or chance. There are also many competitors of re- 
spondent who are opposed to use of push cards in the sale and 
distribution of their merchandise, and such competitors refrain from 
furnishing such devices. Competitors of respondent were called as 
witnesses and testified in this proceeding, and the Commission finds 
that the sale of merchandise by means of said push cards injuriously 
affects the sale of similar or like merchandise by such competitors, 
and that trade is diverted to respondent from his said competitors 
by reason of the furnishing of said push cards or like devices. The 
use of such methods by the respondent in the sale and distribution 
of his merchandise is prejudicial and injurious to the public and to 
respondent’s competitors, and has resulted in the diversion of trade 
to respondent from his said competitors, and is a restraint upon, and 
a detriment to, the freedom of fair and legitimate competition. 

Par. 5. As stated previously in these findings, the respondent sells 
his merchandise in practically all of the States of the United States 
and in the District of Columbia. While the annual volume of re- 
spondent’s business was not shown exactly, the respondent testified 
and the Commission finds, that the respondent’s annual volume of 
business is, and has been, substantial. The respondent testified that 
during 1936 he distributed between 10,000 and 20,000 push cards per 
month, having a total of approximately 150,000 push cards for that 
year, and that for the year 1935 his sales were in excess of $100,000 
and that for the year 1936 his gross sales were larger than for 1935. 

Par. 6. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described above, by means 
of lot or chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondent, W. A. Leith, 
individually and trading as Style Silk Company, are to the prejudice 
of the public and of respondent’s competitors, and are unfair methods 
of competition in commerce and constitute a violation of Section 5 
of an Act of Congress approved September 26, 1914, entitled, “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondent, testimony and other evidence taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition 
thereto, briefs filed herein and oral arguments by Henry C. Lank, 
counsel for the Commission, and by John A. Nash, counsel for the re- 
spondent, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondent, W. A. Leith, individually and 
trading as Style Silk Company, his agents, representatives, and em- 
ployees, in connection with the offering for sale, sale and distribution 
of hosiery, and other merchandise in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other similar devices so as to enable such persons to dispose of or 
sell by the use thereof such articles of merchandise; 

2. Mailing, shipping, or transporting to members of the public 
push cards or other similar devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof ; 

3. Selling or otherwise disposing of merchandise by the use of 
push cards or other similar devices, or in any manner selling or 
otherwise disposing of such merchandise free of charge or at varying 
prices depending upon lot or chance. 

It is further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist hereinabove 
set forth. 
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In THE MATTER OF 


ALBERT J. TARRSON, INDIVIDUALLY AND TRADING AS 
NATIONAL ADVERTISERS COMPANY, A. J. SALES & 
MANUFACTURING COMPANY, THE TARRSON COMPANY, 
AND PLA-PAL RADIO & TELEVISION COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3081. Complaint, Mar. 18, 1987—Decision, Jan. 25, 1938 


Where an individual engaged in sale and distribution of clocks, cameras, radio 
receiving sets, pen and pencil sets, safety razors, and other merchandise— 

Furnished and distributed, to members of the general public in practically all 
States and in the District of Columbia, push cards, order blanks, and adver- 
tisements depicting particular items of merchandise thus being offered, and 
instructions, suggestions, and circulars describing his said plan of selling 
said merchandise, by which chance purchaser paid for chance varying 
amount, dependent upon number disclosed within various disks of aforesaid 
eards, and received rotary clock (or camera, radio set, or other merchan- 
dise), or nothing, depending upon. success or failure in selecting feminine 
name corresponding to that concealed under card’s master seal, and he com- 
pensated by one or more items of merchandise operator or representative, 
and thereby placed in the hands of others means of conducting lotteries, 
games of chance, or gift enterprises in distribution of his said merchandise, 
with knowledge and intent that said cards had been, were, and would be 
used in sale and distribution of his said products to public by lot or ehance, 
eontrary to public policy, and in competition with many who are opposed 
to use of such cards in sale and distribution of their merchandise and refrain 
from furnishing same ; 

With result that sale of similar or like merchandise by such competitors was 
thereby injuriously affected and trade was diverted from them to him by 
reason of said furnishing of such cards or like devices, and there was a 
restraint upon and detriment to the freedom of fair and legitimate competi- 
tion ; to the prejudice and injury of the public and competitors: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr, P. C. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, UL. for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission having reason to believe that Albert J. Tarrson, 
individually and trading as the National Advertisers Company, the 
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A. J. Sales & Manufacturing Company, The Tarrson Company, and 
the Pla-Pal Radio & Television Company, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrary 1. The respondent is an individual doing business under 
the followmg trade names and styles: National Advertisers Company, 
A. J. Sales & Manufacturing Company, The Tarrson Company, and 
Pla-Pal Radio & Television Company, and has his principal office and 
place of business at 230 East Ohio Street, in the city of Chicago, State 
of Ulnois. He is now, and for some time last past has been, en- 
gaged in the sale and distribution of cameras, pen and pencil sets, 
radio receiving sets, safety razors, clocks, and various other articles of 
merchandise, to. wholesale dealers, jobbers, retail dealers, and to the 
purchasing public. Respondent’s customers are located at points in 
the various States of the United States, and respondent causes his said 
products when sold to be transported from his principal place of 
business in the city of Chicago, State of Illinois, to purchasers thereof 
in other States of the United States at their respective places of busi- 
ness; and there is now, and has been for some time last past, a course 
of trade and commerce by said respondent in such merchandise be- 
tween and among the States of the United States. In the course and 
conduct of said business, respondent is in competition with other 
individuals and with partnerships and corporations engaged in the 
sale and distribution of similar or like articles of merchandise in 
commerce between and among the various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
‘élling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
gift enterprises or lottery schemes and a distribution of such merchan- 
dise to the ultimate consumers thereof wholly by lot or chance. Said 
devices or plans of merchandising consist of a variety of push cards, 
the use of which, in connection with the sale and delivery to the 
purchasing public by the method or plan suggested by respondent, 
was and is substantially as follows: 

The said push cards bear a number of girls’ names; concealed 
under each name is a number; also, under a master seal there is a 
name corresponding to one of the names on the card. Prospective 
purchasers select one of the names and remove the same disclosing 
the number thereunder. Persons selecting numbers from 1 to 29 
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(occasionally 1 to 85) pay in cents the amount of such number, and 
persons selecting numbers over 29 pay 29 cents (occasionally where 
the number is over 35, the purchaser pays 35 cents) for the privilege 
of selecting one of the names. The push cards bear various legends 
informing purchasers and prospective purchasers of the plan or 
method by which said push card is operated and by which the mer- 
chandise described thereon is to be distributed. Certain push cards 
bear legends informing customers and prospective customers that a 
few of the numbers will be free to the person selecting such numbers. 
Illustrative of a few, but not descriptive of all of such legends, are 
the following: 

Select your favorite girl’s name and receive a New Modern Rotary Clock— 
the latest clock sensation—$5.00 value—Numbers under 29 pay what you 
draw—Numbers over 29 pay only 29 cents—No higher—Write your name 
opposite name you select on reverse side. 

Persons selecting name under seal receive choice of articles for 1 cent to: 


35 cents. 

FREE numbers 11, 12, 18, 14, 15, 16, 17, 18, 19, 20, pay nothing. 

4——- EXTRA WINNERS——4 
Numbers 23—83—43—and last sale, each receives a genuine Tareco Vacuum 
Pen—Pencil Set—$2.50 value 
Numbers 1 to 85 pay what you draw 
All numbers over 35 pay only 35 cents—No higher 
Write purchaser’s name on back of card opposite name selected 

When all the names have been purchased the master seal is re- 
moved, and the person who has selected the name corresponding to 
the name under the master seal receives the article of merchandise 
described without further charge, and the salesman, agent, or repre- 
sentative or retail dealer, soliciting purchases of chances as above 
described, also receive an article of merchandise without further 
charge or additional service. The numbers under the names are con- 
cealed from purchasers and prospective purchasers, and they do not 
know how much they will have to pay for the privilege of selecting 
one of the names, or whether the same will be obtained free of 
charge, until the selection has been made and the name removed. 
Also the name under the master seal is concealed from purchasers and 
prospective purchasers until all the names have been selected, and the 
customers or purchasers do not know what they will receive for their 
name, if anything, until after the master seal has been removed. 
Those qualifying to receive one of the other articles of merchandise 
by selecting a particular number do not know what they will re- 
ceive, if anything, until after their selection has been made and the 
name removed. Those customers selecting names which do not cor- 
respond to the name under the master seal, or who do not qualify 
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for one of the other articles of merchandise by selecting a particular 
number, receive nothing but the privilege of making a selection for 
the money which they pay. 

The purchasing public are thus induced and persuaded into pur- 
chasing pushes from said cards in the hope that they may select a 
prize-winning name, or one of the prize-winning numbers, and thus 
obtain an article of merchandise free of charge or for a sum not in 
excess of 29 cents (occasionally 35 cents). The various articles of 
merchandise are thus distributed to the purchasing public wholly 
by lot or chance. 

Par, 3. The wholesale dealers and jobbers to whom respondent 
sells his merchandise resell the same to retail dealers, together with 
the push cards furnished by respondent, and such retail dealers and 
the retail dealers to whom respondent sells direct offer for sale and 
sell said merchandise to the purchasing public by means of said push 
cards in accordance with the aforesaid sales plans. Respondent thus 
supplies to and places in the hands of others the means of conducting 
lotteries in the sale of his merchandise in accordance with the sales 
plans hereinabove set forth, and said sales plans have the capacity 
and tendency of inducing purchasers thereof to purchase re- 
spondent’s said merchandise in preference to lke or similar mer- 
chandise offered for sale and sold by his competitors. 

Par. 4. The sale and distribution of merchandise to the purchasing 
public, as above alleged, involves a game of chance or the sale of a 
chance to procure such articles of merchandise in the manner alleged. 

The use by respondent of said methods in the sale of his merchan- 
dise, and the sale of such merchandise by and through the use thereof 
and by the aid of said methods, is a practice of the sort which the 
common law and criminal statutes have long deemed contrary to 
public policy, and is contrary to an established public policy of the 
Government of the United States. The use by respondent of said 
methods has the tendency unduly to hinder competition or to create 
monopoly in this, to wit: That the use thereof has the tendency and 
capacity to exclude from the trade involved in this proceeding com- 
petitors who do not adopt and use the same method or an equivalent 
or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who sell and distribute 
merchandise in competition with the respondent, as above alleged are 
unwilling to offer for sale or sell merchandise by any method in- 
volving a game of chance or the sale of a chance to win something 
by chance, or any other method that is contrary to public policy, 
and such competitors refrain therefrom. 
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Par. 5. Many dealers in and ultimate purchasers of merchandise 
as distributed by respondent are attracted by respondent's said 
methods or sales plans and by the element of chance involved in the 
sale or purchase thereof in the manner above described, and are 
thereby induced to purchase said merchandise of respondent in pref- 
erence to merchandise offered for sale and sold by competitors of 
respondent who do not use the same or equivalent methods. The use 
of said methods or sales plans by respondent has the tendency and 
capacity, because of said game of chance, to divert to respondent 
trade and custom from his said competitors who do not use the same 
or equivalent methods; to exclude from said trade all competitors 
who are unwilling to and who do not use the same or equivalent 
methods because the same are unlawful; to lessen competition in said 
trade, and to tend to create a monopoly of said trade in respondent 
and such other distributors as use the same or equivalent methods; 
and to deprive the purchasing public of the benefit of free compe- 
tition in said trade. ‘The use of said methods or sales plans by 
respondent has the tendency and capacity to eliminate from said 
trade all actual competitors, and to exclude therefrom all potential 
competitors who do not adopt and use said methods or equivalent 
methods. 

Par. 6. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent has caused and causes the representa- 
tion to be made to his customers and prospective customers, by means 
and by the use of the trade name “A. J. Sales & Manufacturing 
Company” and by the use of the words “Makers of Tarco products— 
Manufacturers” on his stationery, that he is the manufacturer of said 
articles of mechandise, or some of them, in which he deals. A sub- 
stantial portion of the purchasing public, including wholesale deal- 
ers, jobbers, and retail dealers, have expressed and have a preference 
for dealing direct with the manufacturer of products being pur- 
chased, such purchasers believing that they secure closer prices, supe- 
rior quality, and other advantages that are not obtained when they 
purchase from a, selling agency or middleman. 

Par. 7. The use by respondent of said representation, that he is a 
manufacturer of the merchandise in which he deals, has the capacity 
and tendency to and does mislead and deceive many of respondent’s 
said customers and prospective customers into the erroneous belief 
that respondent is a business concern which controls, operates, or 
owns a factory in which said merchandise sold by respondent is manu- 
factured, and that persons dealing with respondent are buying said 
mer chandise directly from the manufacturer thereof, thereby elim- 
inating the profits of middlemen and obtaining various advantages, 
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including advantages in price, service, delivery, and adjustment of 
account, that are not obtained by persons purchasing goods from 
middlemen. The truth and fact is that respondent neither owns, 
controls, nor operates any factory whatsoever, and does not manu- 
facture any of the merchandise sold by him, but on the contrary 
purchases such merchandise from others. 

Par. 8. There are among the competitors of respondent, referred 
to in paragraph 1 hereof, many who manufacture the merchandise 
which they sell, and who rightfully represent that they are the manu- 
facturers thereof. There are others of said competitors who purchase 
the merchandise in which they deal and resell the same at a profit to 
themselves, and who in no wise represent that they manufacture said 
merchandise. The above alleged acts and practices of respondent, 
as set out in paragraphs 6 and 7 hereof, tend to and do divert trade 
and business from and otherwise injure and prejudice said 
competitors. 

Par. 9. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


Rerorr, Frnpines as ro roe Facrs, AaNp OrprErR 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on March 18, 1937, issued and served its 
complaint in this proceeding upon respondent, Albert J. Tarrson, 
individually and trading as the National Advertisers Company, the 
A. J. Sales & Manufacturing Company, The Tarrson Company, and 
the Pla-Pal Radio & Television Company, charging him with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint, and the 
filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Henry C. Lank, attorney for the Commission, and in opposition 
thereto by John A. Nash, attorney for the respondent, before Miles 
J. Furnas, an examiner of the Commission theretofore duly desig- 
nated by it, The said testimony and other evidence were duly re- 
corded and filed in the office of the Commission. Thereafter, this 
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proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony, and other 
evidence, briefs in support of the complaint and in opposition thereto 
and the oral arguments of counsel aforesaid; and the Commission, 
having duly considered the matter and now being fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracrapy 1, The respondent Albert J. Tarrson is an individual 
doing business under the trade names and styles, National Advertisers 
Company, A. J. Sales & Manufacturing Company, The Tarrson 
Company and the Pla-Pal Radio & Television Company, with his 
principal office and place of business located at 230 East Ohio Street 
in the city of Chicago, State of Illinois. Respondent is now, and for 
some time last past has been, engaged in the sale and distribution 
of various articles of merchandise including clocks, cameras, radio 
receiving sets, pen and pencil sets, safety razors, washing machines, 
food mixers, vacuum cleaners, roasters, toasters, automatic razors and 
electric dry shavers, in commerce between and among the various 
States of the United States and in the District of Columbia. He 
causes such merchandise, when sold, to be shipped or transported 
from his principal place of business in Chicago, Illinois, to purchas- 
ers thereof in the State of Illinois and in practically all of the other 
States of the United States, as well as in the District of Columbia, 
at their respective points of location. There is now, and has been 
for some time last past, a course of trade and commerce by said 
respondent in such merchandise between and among the various 
States of the United States and in the District of Columbia. In so 
carrying on said business respondent is, and has been, engaged in 
active competition with other individuals and with partnerships and 
corporations engaged in the manufacture of similar or like articles of 
merchandise and in the sale and distribution thereof in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 above, respondent, in soliciting the sale of and selling 
his merchandise, has adopted and pursued and still continues the 
following methods and practices: 

Respondent distributes to members of the general public in 
practically all States of the United States and in the District of 
Columbia through the United States mail certain literature, instruc- 
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tions, and sales outfits including paper push cards, order blanks, and 
advertisements containing illustrations of particular items of 
merchandise which he is offering for sale, and circulars explaining 
respondent’s plan of selling said merchandise and of alloting it and 
other articles as premiums or prizes to the operators of said push 
cards, 

All of the said push cards involve the same principle or sales plan 
or method, but vary to some extent in detail. One of the said push 
cards bears 24 feminine names with ruled columns on the reverse 
side thereof for writing in the name of the customer opposite the 
feminine name selected. Said push card has 24 small round 
partially perforated disks marked “PUSH,” below each of which is 
printed one of the feminine names above referred to. Concealed 
within each disk is a number which is disclosed when the disk is 
pushed or separated from the card. The push card also has one 
large red seal and concealed within this seal is one of the feminine 
names above referred to. The numbers concealed within each of 
the partially perforated disks cannot be ascertained until a push or 
selection has been made, and the name concealed within the large red 
seal cannot be ascertained until the seal has been removed. The 
push cards contain printed legends or instructions as follows: 


SELECT Do not 

YOUR remove seal 
FAVORITE until entire 
GIRL’S NAME card is sold 


And Receive 


NEW MODERN 

ROTARY CLOCK 
The 
Latest 
(Picture of Clock 

Clock) Sensation 
$5. 00 
Value 
Numbers Under 29 Pay 
What You Draw 


Numbers over 29 Pay Only 29¢ 
— No Higher — 
Write Your Name Opposite Name 
You Select on Reverse Side 
The reverse of said card bears the following legends, among others: 


INSTRUCTIONS: There are 24 various mixed numbers in this card, printed 
from 1 upwards. Numbers under 29 pay what numbers call for. All numbers 
160451™—39—yoL, 26——37 
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over 29 only pay 29¢. When completed, open large seal at top and party who 
selected corresponding name receives a ROTARY CLOCK. 


Sales of rotary clocks -by means of said push cards are made in 
accordance with the above-described legends or instructions. Said 
prize or premium is allotted to the customer or purchaser in accord- 
ance with the above legends. The fact as to whether a customer pays 
a sum of money from 1 cent to 29 cents for a rotary clock and the 
fact as to whether a customer receives nothing for the amount paid, 
is determined wholly by lot or chance. 

Respondent furnishes one rotary clock and generally an additional 
item of merchandise to his representative making sales by means of 
said push card. Respondent also furnishes his representatives with 
additional printed instructions or suggestions for using said push 
cards. One of said printed instructions bears the following legends. 
to wit: 

HOW TO OBTAIN YOUR 
MODERN ROTARY CLOCK AT NO COST 


SUGGESTIONS FOR USING SALES CARD 


The push card contains 24 girl’s names—beneath each is a concealed number. 
These numbers range from one upwards. All numbers under 29 pay amount of 
number (one pays 1¢—19 pays 19¢, etc.). Any number over 29 only pays 29¢. 
NO HIGHER. 

Your friends select any name they choose and push out the corresponding hole. 
You write down your friend’s names opposite the names they select. When all 
have been pushed out, you will find that you have collected $6.50. Then remove 
the large seal at the top. Under it is the fortunate name. The person who 
selected that name is entitled to a Modern Rotary Clock. NOW YOU CAN 
DESTROY THE CARD—THERBD IS NO NEED TO RETURN IT TO US. 

Fill out the order blank (see other side), specify the colors you wish—one 
for you and one for the person who selected the name under the seal. Send 
the order blank to us together with express money order or cashier's check 
for $6.50. The two clocks will be shipped to you prepaid. Thus you will 
receive your clock at no cost to you and the fortunate person will receive his 
or her ROTARY CLOCK at hardly any cost. 

You will have a lot of fun getting folks to push out names on the ecards. 
Show it to your fellow employees, friends, relatives, and acquaintances, 
Whenever there is a party or gathering at your home or your friends’ home, 
bring out your card. Everyone will find it as much fun as any other game 
or pastime. You will have the card pushed out in no time. 

If you mail the order within ten days, we will include a Surprise Present 
for you FRHH. It’s worth getting. 


As stated above, the other push cards which respondent furnishes 
are identical in principle but vary in detail. Some of said push 
cards are furnished by respondent and are used by the public in 
purchasing and distributing cameras, radio receiving sets, and other _ 
merchandise sold and distributed by respondent. The members of 
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the public to whom respondent furnishes his push cards and other 
literature use the same in the manner suggested by respondent, 
thereby distributing respondent’s merchandise to others and pro- 
curing respondent’s merchandise for themselves. The sale and dis- 
tribution of respondent’s merchandise through the use of or by 
means of the said push cards constitutes the operation of lotteries, 
games of chance, or gift enterprises, and the respondent, in furnish- 
ing said push cards, puts in the hands of others the means of con- 
ducting lotteries, games of chance, or gift enterprises in the distri- 
bution of his merchandise. 

Par. 3. The respondent, in furnishing said push cards, has knowl- 
edge that the same are, have been and will be, used in distributing 
his merchandise, and furnishes said push cards so that his merchan- 
cise may be sold or distributed to the public by lot or chance. 

Par. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondent, who do not furnish push cards 
simular to those furnished by respondent, and who do not furnish 
any device by which their merchandise can be distributed to the 
public by lot or chance. There are also many competitors of re- 
spondent who are opposed to use of push cards in the sale and dis- 
tribution of their merchandise, and such competitors refrain from 
furnishing such devices. Competitors of respondent were called as 
witnesses and testified in this proceeding, and the Commission finds 
that the sale of merchandise by means of said push cards injuriously 
affects the sale of similar or like merchandise by such competitors, 
and that trade is diverted to respondent from his said competitors 
by reason of the furnishing of said push cards or like devices. The 
use of such methods by the respondent in the sale and distribution 
of his merchandise is prejudicial and injurious to the public and to 
respondent’s competitors, and has resulted in the diversion of trade 
to respondent from his said competitors, and is a restraint upon, and 
a detriment to, the freedom of fair and legitimate competition. 

Par. 5. As stated previously in these findings, the respondent 
sells his merchandise in practically all of the States of the United 
States and in the District of Columbia, respondent having been 
called as a witness and having testified that he sells his merchandise 
throughout the entire United States. While the annual volume of 
respondent’s business was not shown exactly, the respondent. testi- 
fied, and the Commission finds, that the respondent’s annual volume 
of business is, and has been, substantial. The respondent testified 
that he distributed each week approximately 50,000 of his push cards 
offering rotary clocks for distribution, and that at the time of the 
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hearing, April 27, 1937, has sold between 3,000 and 4,000 of said 
clocks during 1937, and that his business for 1937 was considerably 
less than for a similar period during 1936. He also testified that 
prior to September 1936, he distributed between 100,000 and 150,000 
push cards offering cameras, and that during 1936 he distributed 
approximately 100,000 push cards offering radio receiving sets and 
other articles of merchandise. 

Par. 6. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described above, by means 
of lot or chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Albert J. Tarr- 
son, individually and trading as the Nationa] Advertisers Company, 
A. J. Sales & Manufacturing Company, The Tarrson Company, and 
the Pla-Pal Radio & Television Company, are to the prejudice of the 
public and of respondent’s competitors, and are unfair methods of 
competition in commerce and constitute a violation of Section 5 of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, testimony, and other evidence taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein and oral arguments by Henry C. 
Lank, counsel for the Commission, and by John A. Nash, counsel 
for the respondent, and the Commission having made its findings as 
to the facts and conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” 

It is ordered, That the respondent, Albert J. Tarrson, individually 
and trading as the National Advertisers Company, A. J. Sales & 
Manufacturing Company, The Tarrson Company, and the Pla-Pal 
Radio & Television Company, his agents, representatives, and em- 
ployees, in connection with the offering for sale, sale and distribution 
of various articles of merchandise, including among others, clocks, 
cameras, radio receiving sets, pen and pencil sets, safety razors, wash- 
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ing machines, food mixers, vacuum cleaners, roasters, toasters, auto- 
matic razors, and electric dry shavers, in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
similar devices so as to enable such persons to dispose of or sell by 
the use thereof such articles of merchandise ; 

2. Mailing, shipping, or transporting to members of the public 
push cards or other similar devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof ; 

3. Selling or otherwise disposing of merchandise by the use of push 
cards or other similar devices, or in any manner selling or otherwise 
disposing of such merchandise free of charge or at varying prices 
depending upon lot or chance. 

lt is further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist hereinabove 
set forth. 
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C. J. OCROWLEY, TRADING AS EXCEL PRODUCTS, AND 
AS C. J. OCROWLEY 


COMPLAINT, FINDINGS, AND ORDHR IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8094. Complaint, Apr. 1, 1937—Decision, Jan. 25, 1938 


Where an individual engaged in transportation, sale, and distribution of his 
“Hxcel” and “Excel Special” medicinal or pharmaceutical preparations, as 
competent and effective gland treatments, in Substantial competition with 
others likewise engaged in sale and distribution or in manufaciure, sale, 
and distribution in commerce among the various States, of medicinal or 
pharmaceutical preparations designed, distributed, and sold for use in 
connection with treatment of glandular disturbances and deficiencies, and 
who make use in compounding their respective products of varying 
amounts, or some, or all, of same ingredients contained in products of said 
individual and do not misrepresent quality, efficacy, or therapeutic value 
thereof; in advertising his said preparations in newspapers and periodicals 
of general circulation, and also in certain advertising literature circulated 
through the mails and otherwise to customers and prospective customers— 

Represented that use thereof enabled one to be young again, and that they 
consisted of gland medicines and were gland stimulants and assisted glands 
of men and women, and constituted competent and effective aphrodisiacs 
and remedies or treatments for sexual deficiencies, and would bring about 
sexual rejuvenation, facts being formulas thereof had no such effects, 
glandular deficiencies may be due to any one of a number of debilitating 
diseases or psychic, and no prescription or specific medicine will be ap- 
plicable in all cases, and it is impossible to prescribe for such conditions 
without thorough diagnosis as to cause by a competent physician, and 
claims and representations made by him as to qualities, nature, and 
effect of his said preparations were grossly exaggerated, false, and 
misleading ; ‘ 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous and mistaken belief that said preparations enabled one to 
be young again, and consisted of gland medicines and constituted compe- 
tent aphrodisiacs, and had the effects and qualities claimed therefor as 
above set forth and indicated, and with result that a number of said 
public, as a consequence of such mistaken and erroneous beliefs, purchased 
his said preparations and trade was thereby unfairly diverted to him 
from competitors likewise engaged in distribution and sale, or manufac- 
ture and sale, of various medicinal or pharmaceutical preparations con- 
taining some of same ingredients and used and prescribed by physicians 
for same purpose for which his said preparations were advertised and 
sold, and who do not misrepresent character, efficacy, or therapeutic value 
of their respective products: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. T. H. Kennedy and Mr. J. T. Welch for the Commission. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that C. J. 
O’Crowley, an individual trading as Excel Products and also as C. 
J. O’Crowley, hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce, as “commerce” 
is defined in said act, and it appearing to the Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondent, C. J. O’Crowley, is an individual trad- 
ing as Excel Products and also as C. J. O’Crowley. The legal resi- 
dence and address of the respondent is 4336 Sheridan Road, Chicago, 
Il]. Respondent is now, and has been for more than 3 years last 
past, engaged in the transportation, sale, and distribution in com- 
merce among and between the various States of the United States of 
a medicinal preparation recommended as a gland treatment, and 
known as and designated “Excel Gland Tablets.” ‘The respondent 
causes said product, when sold, to be shipped and transported in in- 
terstate commerce from his place of business located in the State of 
Illinois to purchasers thereof located at various points in States of 
the United States other than the State of Illinois. He now main- 
tains, and has maintained at all times mentioned herein, a constant 
current of trade in said product in commerce among and between 
the various States of the United States and the District of Columbia. 

Par. 2. Respondent, in the course and conduct of his business as 
aforesaid, is now, and at all times herein referred to has been in sub- 
stantial competition with other individuals, firms, partnerships, and 
corporations likewise engaged in the sale and distribution of other 
preparations prepared, compounded, advertised, and sold as gland 
treatments in commerce among and between the various States of 
the United States, and who in no way misrepresent the quality, effi- 
cacy, or therapeutic value of their product. 

Par. 38. Respondent, in the course and conduct of his business as 
aforesaid and for the purpose of inducing individuals to purchase 
said gland treatment, Excel Gland Tablets, has caused advertisements 
to be inserted in newspapers, magazines, and other periodicals of 
general circulation throughout the United States, and has printed 
and circulated throughout the several States of the United States, 
through the United States mail and otherwise, to customers and 
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prospective customers certain advertising literature in all of which 
respondent has caused his name and the name of the product to be 
prominently and conspicuously displayed, and in which the following 
statements are made: 

Be young again. 

Don’t miss this—two gland medicines, each with imported ingredients. 

Men and women, assist your glands with Excel Special. 

If you want a “real article” try this and feel its stimulating effects. 

Guaranteed relief on two or three treatments. 

We recommend this medicine for use as a gland stimulant. 

Men and women, assist your glands with “EXCEL” tablets. IMPORTED 
INGREDIENTS in this GLAND MEDICINE. If you want “STIMULATING 
EFFECTS” just try “EXCEL”. 

Par. 4. All of said statements as above set out, together with many 
other similar statements appearing in respondent’s advertising and 
literature, purport to be descriptive of respondent’s product, Excel 
Gland Tablets. In ali of the respondent’s advertising matter and 
literature, the respondent represents, through the statements herein 
set out, and through other statements of like import and effect, that 
the use of Excel Gland Tablets enables one to be young again; that 
Excel Gland Tablets consist of gland medicines; that said product is 
a gland stimulant and assists the glands of either men or women; 
that said product constitutes a competent aphrodisiac; and that the 
results from the use of said product are sure. 

Par. 5. The claims and representations made by the respondent 
with respect to the therapeutic value and efficacy of the product 
Excel Gland Tablets are grossly exaggerated, false and misleading. 
In truth and in fact, respondent’s product, Excel Gland Tablets, will 
not enable one to be young in the manner in which the respondent 
represents or in any manner whatever. The product Excel Gland 
Tablets does not contain gland medicines. The said product is not 
a gland stimulant, nor will it assist the glands of either men or 
women. The said product is not a competent aphrodisiac. The 
product is not in any sense a gland treatment, and is not a competent 
treatment for natural debility or for debility caused in any manner. 

Par. 6. Each and all of the false and misleading statements and 
misrepresentations made by the respondent in designating and de- 
scribing the product Excel Gland Tablets and its efficacy and thera- 
peutic value as hereinabove set out, in offering for sale and selling 
said product, were and are calculated to, and had, and now have the 
tendency and capacity to, and do, mislead and deceive a substantial 
portion of the purchasing public into the erroneous belief that all 
of said claims and representations are true. As a direct consequence 
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of said mistaken and erroneous beliefs induced by the acts and repre- 
sentations of respondent as hereinabove set out, a number of the 
purchasing public have purchased respondent’s product with the re- 
sult that trade has been unfairly diverted to the respondent from 
competitors likewise engaged in manufacturing, compounding, sell- 
ing, and distributing gland treatments and who do not misrepre- 
sent the quality, efficacy, or therapeutic value of their respective 
products. As a result of the unfair acts and false and misleading 
representations of the respondent, injury has been, and is now being 
done by respondent to competition in commerce among and between 
the various States of the United States. 

Par. 7. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are all to the prejudice and 
injury to the public and respondent’s competitors, and have been 
and are unfair methods of competition in commerce within the mean- 
ing and intent of Section 5 of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on April 1, 1937, issued and served its complaint 
in this proceeding upon respondent C. J. O’Crowley, an individual, 
trading as Excel Products, and as C. J. O’Crowley, charging him with 
the use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint, and 
the filing of respondent’s answer thereto, testimony and other evi- 
dence in support of the allegations of said complaint were introduced 
by Joe L. Evins and James McKeag, attorneys for the Commission, 
before William C. Reeves, an examiner of the Commission theretofore 
duly designated by it; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
on the said complaint, the answer thereto, testimony and other evi- 
dence, and brief in support of the complaint; and the Commission hay- 
ing duly considered the same, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 
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Paracrary 1. Respondent C. J. O’Crowley is an individual trading 
under his own name and also under the name Excel Products. His 
place of business has been variously located at 4308 Sheridan Road and 
4336 Sheridan Road, both addresses being located in the city of Chi- 
cago, State of Illinois. For the last four years respondent has been 
engaged in the transportation, sale, and distribution of medicinal or 
pharmaceutical preparations designated as “Excel” and “Excel Spe- 
cial.” ‘These products are recommended by respondent as competent 
and effective gland treatments. At the date the hearings were held, on 
September 11, 1937, respondent was still engaged in the sale and dis- 
tribution of his said products. When the respondent receives orders 
for said preparations, he ships them from his aforesaid place of busi- 
ness in the State of Hlinois to the purchasers thereof located at various 
points in States of the United States other than the State of Illinois. 
Usually such shipments are made by parcel-post. For the past 4 years 
respondent. has maintained a course of trade in said medicinal or 
pharmaceutical preparations, in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, respondent has 
been, and is now, in competition with other individuals, and with firms, 
partnerships, and corporations, likewise engaged in the sale and dis- 
tribution, or in the manufacture, sale, and distribution, of medicinal 
or pharmaceutical preparations designed, distributed, and sold, for use 
in connection with the treatment of glandular disturbances or defi- 
ciencies, in commerce among and. between the various States of the 
United States. In compounding their respective products, said com- 
petitors make use of varying amounts or some or all of the same ingre- 
dients contained in respondent’s products and do not misrepresent the 
quality, efficacy, or therapeutic value, of their respective products. 

Par. 8. In the course and conduct of his business and for the purpose 
of inducing the purchase of the preparations which he distributes and 
sells, the respondent has made use of advertisements inserted in news- 
papers, magazines, and other periodicals of general circulation 
throughout the United States such as, Startling Detective, Hunter 
Trader Trapper, Illustrated Mechanics, and Screen Fun. In further- 
ance of the sale of said preparations, the respondent has also circulated 
throughout the several States of the United States, through the United 
States mail and otherwise, to customers and prospective customers, 
certain advertising literature. In the advertisements and advertising 
literature, above referred to, the respondent has caused his name, to- 
gether with the names of his preparations, to wit: “Excel” and “Excel 
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Special” to be prominently and conspicuously displayed together with 
such statements as the following: 

Be Young Again. 

Don’t miss this—two gland medicines, each with imported ingredients. 

Men and women, assist your glands with Excel Special. 

If you want a “real article” try this and feel its stimulating effects. 

Guaranteed relief on two or three treatments. 

We recommend this medicine for use as a gland stimulant. 

Men and women, assist your glands with “EXCEL” tablets. IMPORTED 
INGREDIENTS in this GLAND MEDICINE. If you want “STIMULATING 
EFFECTS” just try “EXCEL.” 

Par. 4. The aforesaid statements, together with other similar state- 
ments appearing in respondent’s advertisements and advertising Lit- 
erature which are not set out herein, purport to be descriptive of re- 
spondent’s preparations. Through such advertising matter and liter- 
ature, the respondent represents that the use of said preparations 
enables one to be young again, that said preparations consist of gland 
medicines, that said preparations are a gland stimulant and assist the 
glands of either men or women, that said preparations constitute 
a competent aphrodisiac, and that the results of the use of said 
products are sure. While the preparations are loosely referred to by 
the respondent as gland medicines in general and indefinite terms, 
members of the purchasing public reading the aforesaid advertise- 
ments would form the mistaken and erroneous impression and belief 
that such preparations bring about sexual rejuvenation and are in- 
tended to overcome sexual deficiencies and allied conditions in men 
or women. 

Par. 5. Respondent’s preparation designated as “Excel” is made up 
under a formula consisting of: 

%, Gr. Yohimbine HCl 

% Gyr. Lecithin 

% Gr. Po. Ext. Cascara 

y% Gr. Po. Ext. Nux Vomica 

The preparation designated as “Excel Special” consists of : 

Yo Gr. Yohimbine HCl 

Y% Gr. Lecithin 

4, Gr. Po. Ext. Cascara 

Ye Gr. Po. Ext. Nux Vomica 

% Gr. Po. Yeast 
From the expert testimony adduced at the hearings, it is found that 
the ingredients of respondent’s preparations are present in such 
small quantities as to be considered homeopathic doses and thereby 
totally ineffective. It is further found that neither of said prepara- 
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tions constitutes a competent and effective gland stimulant. Yohim- 
bine was at one time frequently prescribed in doses of one to three 
grains as a sexual rejuvenator, but present-day medical opinion is 
that said drug is absolutely ineffective and has no medicinal value 
whatever. Cascara is laxative in its properties. Nux Vomica is 
claimed to have a tonic effect upon the circulatory system and is often 
prescribed as a tonic in combination with iron for loss of appetite. 
Its active principal is strychnine. Lecithin is one of the active or- 
ganic compounds found in the brain and is infrequently prescribed. 
Tt is not known to possess any therapeutic value. From the medical 
testimony, it is found that neither of the formulas above set out as- 
sists or stimulates the glands of either men or women or has any 
effect thereon, Neither of the aforesaid formulas constitutes a com- 
petent or effective aphrodisiac. Impotency or glandular deficiencies 
may be due to any one of a number of debilitating diseases such as 
syphilis, tuberculosis, diabetes, or severe grades of anemia. Such 
conditions may also be psychic, resulting from mental shock or 
trauma. No prescription or specific medicine will be applicable in all 
cases, and it is impossible to prescribe for such conditions without a 
thorough diagnosis as to the cause thereof by a competent physician. 

The claims and representations made by the respondent to the 
effect that said preparations consist of gland medicines, are com- 
petent and effective gland treatments, and constitute competent treat- 
ments fer glandular debilities, are grossly exaggerated, false, and 
misleading. 

Par. 6. The false and misleading statements and representations 
made by the respondent in advertising and describing his prepara- 
tions designated as “Excel” and “Excel Special” have the tendency 
and capacity to, and do, mislead and deceive a substantial portion 
of the purchasing public into the erroneous and mistaken belief that 
said preparations do enable one to be young again, that said prepara- 
tions consist of gland medicines, that said preparations are gland 
stimulants and assist the glands of either men or women, that said 
preparations constitute competent aphrodisiacs, and that said prep- 
arations bring about sexual rejuvenation and are competent and ef- 
fective treatment for sexual deficiencies. As a consequence of such 
mistaken and erroneous beliefs, a number of the purchasing public 
have purchased respondent’s preparations with the result that trade 
has been unfairly diverted to the respondent from competitors like- 
wise engaged in distributing and selling, or manufacturing and sell- 
ing, various medicinal or pharmaceutical preparations containing 
some of the same ingredients as respondent’s preparations and used 
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and prescribed by physicians for the same purpose for which re- 
spondent’s preparations are advertised and sold, who do not misrep- 
resent the character, efficacy, or therapeutic value of their respective 
products. 

CONCLUSION 


The aforesaid acts and practices of the respondent, C. J. O’Crow- 
ley, an individual, trading as Excel Products, and as C. J. O’Crowley, 
are to the prejudice of the public and of respondent’s competitors, 
and constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the testimony and evi- 
dence taken before William C. Reeves, an examiner of the Commis- 
sion theretofore duly designated by it, in support of the charges 
of said complaint, and brief in support of the complaint filed herein, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, 'That the respondent C. J. O’Crowley individually 
and trading under the names Excel Products and C. J. O’Crowley, 
or under any other names, his agents, representatives, and employees, 
in connection with the sale of medicinal or pharmaceutical prepara- 
tions now designated as “Excel” and “Excel Special,” or any other 
preparations containing the same or substantially the same ingre- 
dients and possessing the same properties, sold under those names 
or under any other name, in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from representing, di- 
rectly or indirectly: 

1. That the use of said preparations enables one to be young again; 

2. That said preparations consist of gland medicines; 

3. That said preparations are gland stimulants or assist the glands 
of either men or women; 

4, That said preparations constitute competent and effective aphro- 
disiacs ; 
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5. That said preparations constitute competent and effective reme- 
dies or treatments for sexual deficiencies, or will bring about sexual 
rejuvenation. 

It is further ordered, That the respondent shall, within 30 days 
from the date of service upon him of a copy of this order, file with 
the Commission a report in writing, setting forth the manner and 
form in which he has complied with the order herein set forth. 
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CONSOLIDATED CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5.OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2969. Complaint, Nov. 6, 1936—Decision, Jan. 27, 1938 


Where a corporation engaged in manufacture and sale of candy, including 
various packages or assortments which were so packed and assembled 
as to involve use of a lottery scheme when sold and distributed to con- 
sumers thereof, and which were composed of (1) number of penny pieces 
ot candy of uniform size and shape, together with number of larger pieces, 
to be given as prizes to purchasers of relatively few of said pieces, en- 
closed centers of which were pink, and together with two articles of mer- 
chandise, to be given as prizes, respectively, to purchaser procuring by 
chance yellow center penny piece and purchaser of last of said penny 
pieces in assortment; (2) number of small pieces of candy, together with 
number of larger pieces or bars, and push cards, for sale under a plan, 
and in accordance with said card’s explanatory legend, pursuant to which 
purchaser received for penny paid one of said smaller, or one of said 
larger, pieces of candy, in accordance with number pushed by chance from 
aforesaid card, and purchaser of last push or sale was similarly entitled 
to one of said larger pieces; and (3) number of bars of candy, together 
with number of boxes of candy and push card, for sale under a plan, 
and in accordance with said card’s explanatory legend, pursuant to which 
purchaser received for 5 cents paid one of said bars or boxes of candy, 
in accordance with number pushed by chance, and purchaser of last 
piece was entitled to one of said boxes— 

Sold to wholesalers and retailers for display and resale to purchasing public in 
accordance with aforesaid sales plan, said assortments, and thereby sup- 
plied to and placed in the hands of others means of conducting lotteries 
in the sale of its said product in accordance with said sales plan, involving 
game of chance or sale of a chance to procure large pieces or other articles, 
contrary to public policy long recognized by the common law and criminal 
statutes, and contrary to an established public policy of the United States 
Government, and in competition with many who, unwilling to offer or sell 
candy so packed and assembled as above described, or otherwise arranged 
and packed for sale to purchasing public, so as to involve game of chance or 
any other method of sale coutrary to public policy, refrain therefrom ; 

With result that many dealers in and ultimate purchasers of candy were at- 
tracted by said method and manner of packing same and by element of 
chance involved in sale thereof as above set forth, and thereby induced to 
purchase said candy, so packed and sold by it, in preference to that offered 
and sold by said competitors who do not use same or equivalent methods, 
and with tendency and capacity, because of said game of chance, to divert 
to it trade and custom from its said competitors, as aforesaid, who do not use 
any such method, exclude from said trade all competitors who are unwill- 
ing to and do not use such or equivalent method as unlawful, lessen com- 
petition therein, and tend to create monopoly thereof in it and such other 
distributors as do, deprive purchasing public of benefit of free competition 
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in trade in question, and eliminate from said trade all actual, and exclude 
therefrom all potential, competitors who do not adopt and use such or 
equivalent method: 
Held, That such acts and practices were to the prejudice of the public and com- 

petitors and constituted unfair methods of competition. 

Before Ur. Miles J. Furnas, trial examiner. 

Mr. Henry OC. Lank and Mr. P. C. Kolinski for the Commission. 

Mr. Hugo Swan, of Dallas, Tex., for respondent. 


ComMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Consoli- 
dated Candy Company, a corporation hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said Act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its camplaint 
stating its charges in that respect as follows: 

Paracrary 1. Respondent is a corporation, organized under the 
laws of the State of Texas, with its principal office and place of busi- 
ness located at 826 Exposition Avenue, Dallas, Tex. Respondent is 
now, and for 1 year last past has been, engaged in the manufacture 
of candy and in the sale and distribution thereof to wholesale and re- 
tail dealers located at points in the various States of the United States, 
and causes said products, when so sold, to be transported from its 
principal place of business in the city of Dallas, Tex., to purchasers 
thereof in the State of Texas and in other States of the United States 
at their respective places of business; and there is now, and has been 
for 1 year last past, a course of trade and commerce by said respond- 
ent in such candy between and among the States of the United States. 
In the course and conduct of the said business, respondent is in com- 
petition with other corporations and with individuals and partner- 
ships engaged in the sale and distribution of candy and candy products 
in commerce between and among the various States of the United 
States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

(a) One of said assortments of candy is composed of a number of 
pieces of candy of uniform size and shape, together with a number of 
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larger pieces of candy and two other articles of merchandise, which 
larger pieces of candy and other articles of merchandise are to be 
given as prizes to purchasers of said pieces of candy of uniform size 
and shape in the following manner: 

The majority of said pieces of candy of uniform size and shape 
have white centers, but a small number of the said pieces of candy 
have pink centers and one piece of the said candy has a yellow 
center. The said pieces of candy of uniform size and shape retail at 
the price of 1 cent each, but the purchaser who procures one of the 
said candies having a pink center is entitled to receive, and is to be 
given free of charge, one of the said larger pieces of candy heretofore 
referred to. The purchaser who procures one of the said candies. 
having a yellow center is entitled to receive, and is to be given free 
of charge, one of the other articles of merchandise heretofore referred 
to; and the purchaser of the last piece of candy is to be given free 
of charge the other article of merchandise contained in said assort- 
ment heretofore referred to. The color of the center of said pieces 
of candy is effectively concealed from purchasers and prospective 
purchasers until a selection has been made and the piece of candy 
broken open. The aforesaid purchasers of said candy obtaining a 
piece of candy having a pink or yellow center, or purchasing the last 
piece of candy in said assortment, thus procure one of the said larger 
pieces of candy or one of the other articles of merchandise wholly 
by lot or by chance. The respondent manufactures and distributes. 
several assortments involving the above described sales plan in which 
there is some variation as to the details. 

(6) Another assortment manufactured and distributed by the re- 
spondent is composed of a number of small pieces of candy, a number 
of larger pieces or bars of candy, together with a device commonly 
called a “push card.” The candy contained in said assortment is 
distributed to purchasers in the folowing manner : 

The push card has a number of partially perforated disks, and 
when a push is made and the disk separated from the card a number 
is disclosed. Sales are 1 cent each, and the card bears statements 
informing purchasers and prospective purchasers that certain speci- 
fied numbers entitle the customers to one of the larger pieces or bars 
of candy, and that the last sale from said assortment entitled the 
purchaser to one of the larger pieces or bars of candy, and that all 
other numbers entitled the purchaser to one of the small pieces of 
candy. The numbers on the disks or pushes are effectively concealed 
from the purchasers and prospective purchasers until a selection has 
been made and the disk separated from the card. The fact as to 
whether a purchaser receives one of the larger pieces or bars of candy 

160451™—39—von, 26—-—38 


558 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 26 eee 


or one of the small pieces of candy for the price of 1 cent is thus 
determined wholly by lot or chance. 

The respondent manufactures and distributes several assortments 
involving the above described sales plan, some of which vary in 
detail; namely, with some assortments articles of merchandise other 
than emndy are included and the purchaser obtaining certain speci- 
fied numbers are entitled to one of these articles. 

(c) Another assortment manufactured and distributed by the re- 
spondent. is composed of a number of bars of candy, a number of 
boxes of candy, and a device commonly called a “push card.” The 
candy bars and the boxes of candy contained in said assortments are 
distributed to purchasers in the following manner: 

The push card has a number of partially perforated disks, and 
when a push is made and the disk separated from the card a num- 
ber is disclosed. Sales are 5 cents each, and the card bears state- 
ments informing purchasers and prospective purchasers that certain 
specified numbers entitle the purchaser to one of the boxes of candy, 
and that all other numbers receive one of the bars of candy, and that 
the last purchase from said assortment entitles the purchaser thereof 
to one of the boxes of candy. The numbers on the disks are effec- 
tively concealed from the purchasers and prospective purchasers until 
a selection has been made and the disk separated from the card. 
The fact as to whether a purchaser receives one of the boxes of candy 
or one of the bars of candy for the price of 5 cents is thus determined 
wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans herein- 
above set forth, and said sales plans have the capacity and tendency 
of inducing purchasers thereof to purchase respondent’s said products 
in preference to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure larger pieces of candy, or other articles of mer- 
chandise, larger pieces of candy, and a box of candy. 

The use by respondent of said methods in the sale of candy, and 
the sale of candy by and through the use thereof, and by the aid 
of said methods is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
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is contrary to an established public policy of the Government of the 
United States. The use by respondent of said methods has the dan- 
gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: That the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same methods or 
equivalent or similar methods involving the same or equivalent or 
similar elements of chance or lottery scheme. 

Wherefore, many persons, firms, and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, and such com- 
petitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said methods and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said methods 
by respondent has the tendency and capacity, because of said game 
of chance, to divert to respondent trade and custom from its said 
competitors who do not use the same or equivalent methods; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or equivalent methods because the same 
are unlawful; to lessen competition in said candy trade, and to tend 
to create a monopoly of said candy trade in respondent and such 
other distributors of candy as use the same or equivalent methods, 
and to deprive the purchasing public of the benefit of free competi- 
tion in said candy trade. The use of said methods by respondent 
has the tendency and capacity to eliminate from said candy trade 
all actual competitors, and to exclude therefrom all potential com- 
petitors, who do not adopt and use said methods or equivalent 
methods. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said methods or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
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the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers. 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnvines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” the Federal Trade Commission, on November 6, 1936 issued, 
and on November 9, 1986 served, its complaint in this proceeding 
upon the respondent, Consolidated Candy Company, charging it 
with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint, respondent filed in the office of the Commission an answer 
admitting all the material allegations of the complaint to be true 
and waiving the taking of further testimony and all other inter- 
vening procedure. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
answer; and the Commission having duly considered the matter and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPpy 1. Respondent is a corporation, organized under the: 
laws of the State of Texas, with its principal office and place of 
business located at 826 Exposition Avenue, Dallas, Tex. Respondent 
is now, and for more than 1 year last past has been, engaged in the 
manufacture of candy and in the sale and distribution thereof to 
wholesale and retail dealers located at points in the various States 
of the United States, and causes said products, when so sold, to be 
transported from its principal place of business in the city of 
Dallas, Tex., to purchasers thereof in the State of Texas and in 
various other States of the United States at their respective places 
of business. There is now, and has been for more than 1 year last 
past, a course of trade and commerce by said respondent in such 
candy between and among the States of the United States. In the 
course and conduct of the said business, respondent is in competition 
with other corporations and with individuals and partnerships en- 
gaged in the sale and distribution of candy and candy products in 
commerce between and among the various States of the United 
States. 
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Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers, various packages or assortments of candy, so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. 

(a) One of said assortments of candy is composed of a number 
of pieces of candy of uniform size and shape, together with a num- 
ber of larger pieces of candy and two other articles of merchandise, 
which larger pieces of candy and other articles of merchandise are 
to be given as prizes to purchasers of said pieces of candy of uniform 
size and shape in the following manner: 

The majority of said pieces of candy of uniform size and shape 
have white centers, but a small number of the said pieces of candy 
have pink centers and one piece of the said candy has a yellow 
center. The said pieces of candy of uniform size and shape retail 
at the price of 1 cent each, but the purchaser who procures one of 
the said candies having a pink center is entitled to receive, and is 
to be given free of charge, one of the said larger pieces of candy 
heretofore referred to. The purchaser who procures one of the said 
candies having a yellow center is entitled to receive, and is to be 
given free of charge, one of the other articles of merchandise here- 
tofore referred to; and the purchaser of the last piece of candy is 
to be given free of charge the other article of merchandise con- 
tained in said assortment heretofore referred to. The color of the 
center of said pieces of candy is effectively concealed from pur- 
chasers and prospective purchasers until a selection has been made 
and the piece of candy broken open. The aforesaid purchasers of 
said candy obtaining a piece of candy having a pink or yellow 
center thus procure one of the said larger pieces of candy or one 
of the other articles of merchandise wholly by lot or by chance. 
The respondent manufactures and distributes several assortments 
involving the above described sales plan in which there is some 
variation as to the details. 

(6) Another assortment manufactured and distributed by the 
respondent is composed of a number of small pieces of candy, a 
number of larger pieces or bars of candy, together with a device 
commonly called a “push card.” The candy contained in said 
assortment is distributed to purchasers in the following manner: 

The push card has a number of partially perforated disks, and 
when a push is made and the disk separated from the card a number 
is disclosed. Sales are 1 cent each, and the card bears statements 
informing purchasers and prospective purchasers that certain speci- 
fied numbers entitle the customer to one of the larger pieces or bars 
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of candy, and that the last sale from said assortment entitles the 
purchaser to one of the larger pieces or bars of candy, and that all 
other numbers entitle the purchaser to one of the small pieces of 
candy. The numbers on the disks or pushes are effectively con- 
cealed from the purchasers and prospective purchasers until a selec- 
tion has been made and the disk separated from the card. The 
fact as to whether a purchaser receives one of the larger pieces or 
bars of candy or one of the small pieces of candy for the price of 
1 cent is thus determined wholly by lot or chance. 

(c) Another assortment manufactured and distributed by the re- 
spondent is composed of a number of bars of candy, a number of 
boxes of candy, and a device commonly called a “push card.” The 
candy bars and the boxes of candy contained in said assortments 
are distributed to purchasers in the following manner: 

The push card has a number of partially perforated disks, and 
when a push is made and the disk separated from the card a num- 
ber is disclosed. Sales are 5 cents each, and the card bears state- 
ments informing purchasers and prospective purchasers that certain 
specified numbers entitle the purchaser to one of the boxes of candy, 
and that all other numbers receive one of the bars of candy and 
that the last purchase from said assortment entitles the purchaser 
thereof to one of the boxes of candy. The numbers on the disks 
are effectively concealed from the purchasers and prospective pur- 
chasers until a selection has been made and the disk separated from 
the card. The fact as to whether a purchaser receives one of the 
boxes of candy or one of the bars of candy for the price of 5 cents 
is thus determined wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent sells its assort- 
ments, resell said assortments to retail dealers, and said retail deal- 
ers, and the retail dealers to whom respondent sells direct, expose said 
assortments for sale, and sell said candy to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plan herein- 
above set forth. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure larger pieces of candy or other articles of 
merchandise. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
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is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to ex- 
clude from the branch of the candy trade involved in this proceed- 
ing competitors who do not adopt and use the same method or an 
equivalent or similar method involving the same or an equivalent or 
similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale or 
sell candy so packed and assembled as above described, or otherwise 
arranged and packed for sale to the purchasing public so as to 
involve a game of chance, or any other method of sale that is con- 
trary to public policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to ex- 
clude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade, and to 
tend to create a monopoly of said candy trade in respondent and such 
other distributors of candy as use the same or an equivalent method, 
and to deprive the purchasing public of the benefit of free com- 
petition in said candy trade. The use of said method by the re- 
spondent has the capacity and tendency to eliminate from said candy 
trade all actual competitors, and to exclude therefrom all potential 
competitors, who do not adopt and use said method or an equivalent 
method. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Consolidated 
Candy Company, are to the prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 
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Order 26.8) DAG: 
ORDER TO CEASE AND DESIST 


This proceeding having ‘been heard by the Federal ‘Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, Consolidated Candy Company, admitting all the ma- 
terial allegations of the complaint to be true and waiving the tak- 
ing of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondent has violated the provisions of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Consolidated Candy Company, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of candy in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist : 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
made by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such assortments to conduct a lot- 
tery, gaming device, or gift enterprise in the sale or distribution of 
the candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy tor sale to the public at retail pieces of candy of uniform size 
and shape having centers of different colors together with larger 
pieces of candy or other articles of merchandise which said larger 
pieces of candy or other articles of merchandise are to be given as 
prizes to the purchaser procuring a piece of candy having a center of 
a particular color; 

4, Supplying to or placing in the hands of dealers assortments of 
candy together with a device commonly called a push card, or a 
device commonly called a punchboard, for use or which may be used 
in distributing or selling the said candy to the public at retail; 

5. Furnishing to dealers a device commonly called a push card, or 
a device commonly called a punchboard, either with packages or as- 
sortments of candy or separately, which push card or punchboard 
is to be used or may be used in distributing or selling said candy to 
the public. 

fi is further ordered, That the respondent, Consolidated Candy 
Company, shall within 80 days after service upon it of this order, 
file with the Commission a report in writing setting forth in detail 
the manner and form in which it has complied with the order to cease 
and desist hereinabove set forth. 


or 
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JOSEPH H. ROBINSON AND §. J. ROBINSON, TRADING AS 
J. ARTHUR WARREN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8044. Complaint, Jan. 29, 1937—Decision, Jan. 27, 1988 


Where two partners engaged in sale and distribution of clocks, radios, vacuum 
cleaners, razors, and fountain pen sets, and other merchandise— 

Furnished and distributed to members of the general public in practically all 
States and in the District of Columbia, push cards, order blanks, and 
advertisements depicting merchandise thus being offered, and instructions, 
suggestions, and circulars describing their said plan of selling such mer- 
echandise, by which chance purchaser paid for chance varying amount, 
depencent upon number disclosed within various disks of aforesaid cards, 
and received rotary clock (or other articles or merchandise as aforesaid), 
or nothing, depending upon success or failure in selecting feminine names 
eorresponding to those concealed under card’s two master seals, and they 
compensated by ohne or more items of merchandise operator or representa- 
tive, and thereby placed in the hands of otbers means of conducting lotteries, 
games of chance, or gift enterprises in distribution of their said merchandise, 
with knowledge and intent that said cards had been, were, and would be 
used in sale and distribution of their said products to public by lot or 
chance, contrary to public policy, and in competition with many who are 
opposed to use of such cards in sale and distribution of their merchandise 
and refrain from furnishing same; 

With result that sale of similar or like merchandise by such competitors was 
thereby injuriously affected, and trade was diverted from them to said 
partners by reason of said furnishing of such cards or like devices, and 
there was a restraint upon and detriment to the freedom of fair and 
legitimate competition; to the prejudice and injury of the public and 
competitors : 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Joseph H. 
Robinson and S. J. Robinson, copartners, trading as J. Arthur War- 
ren Company, hereinafter referred to as respondents, have been and 
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are using unfair methods of competition in commerce as “commerce” 
is defined in said act, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. Respondents are individuals doing business as co- 
partners under the name and style of J. Arthur Warren Company, 
with their principal office and place of business located at 318 West 
Washington Street, in the city of Chicago, State of Hlinois. They 
are now, and for more than 1 year last past have been, engaged in 
the sale and distribution of rotary clocks and other merchandise in 
commerce between and among the various States of the United States 
and in the District of Columbia, and cause and have caused said 
products when sold to be shipped from their place of business in the 
State of Hlinois to purchasers thereof, some located in the State of 
Illinois and others located in various other States of the United 
States and in the District of Columbia. 

In the course and conduct of their business, respondents are now, 
and for more than 1 year last past have been in substantial competi- 
tion with other individuals and with corporations and partnerships 
engaged in the sale and distribution of clocks and other merchandise 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
above, respondents in soliciting the sale of and selling their products 
in interstate commerce have adopted and pursued and still maintain 
the following methods and practices: 

Respondents distribute to the public through the United States 
mails in interstate commerce, certain literature, instructions, and 
sales outfits, including paper push cards, order blanks, and advertise- 
ments containing illustrations of rotary clocks and circulars explain- 
ing respondents’ plan of selling said merchandise and of alloting 
it and other articles as premiums or prizes to the operators of the 
push card. 

Respondents’ push card bears 32 feminine names with a blank 
Space opposite each for writing in the name of the customer. Said 
push card has 32 small round partially perforated disks marked 
“PUSH.” below each of which is printed one of the feminine names 
printed alphabetically elsewhere on the card. Concealed within each 
disk is a number which is disclosed when the disk is pushed or 
separated from the card. The push card also has two large red 
partially perforated disks, and concealed within each of these two 
disks is one of the feminine names appearing elsewhere on the said 
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card. The push card bears printed legends or instructions as 
follows: 
2 WINNERS 2 
RECEIVE 
$5.00 ROTARY CLOCKS 
FOR 1¢ to 29¢ 
numbers from 1 to 29 pay what you draw, numbers over 29 pay only 29¢ 
write purchaser’s name on back opposite name selected 

INSTRUCTIONS: There are 32 mixed numbers in this card, printed from 
1-upwards. Numbers under 29 pay what numbers call for. All numbers over 
29 only pay 29¢. When card is completely sold, open large seals at top and 
Parties who selected the names which correspond with names under Seals 
receive the ROTARY CLOCKS. 

Sales of rotary clocks by means of said push cards are made in 
accordance with the above described legends or instructions. Each 
of said prizes or premiums is allotted to the customer or purchaser 
in accordance with the above legends. The fact as to whether a 
customer pays a sum of money from 1 cent to 29 cents for a rotary 
clock, and the fact as to whether a customer receives nothing for the 
amount paid, is thus determined wholly by lot or chance. 

Respondents furnish one rotary clock and additional merchandise 
to their representative making sales by means of said push card. 
Respondents also furnish their representative with additional printed 
instructions or suggestions for using said push cards. 

Par. 3. Respondents in selling their said merchandise in connec- 
tion with the aforesaid push card, conduct lotteries or place in the 
hands of others the means of conducting lotteries in the sale of their 
merchandise in accordance with the sales plan hereinabove set forth. 

The sale of respondents’ said merchandise to the purchasing public, 
as hereinabove alleged, involves a game of chance or the sale of a 
chance to procure respondents’ merchandise contrary to the estab- 
lished public policy of the United States and contrary to criminal 
statutes of many of the States of the United States. By reason of 
said facts, many competitors of respondents are unwilling to offer 
for sale or sell their merchandise so as to involve a game of chance, 
and such competitors refrain therefrom. 

Many purchasers of clocks are attracted by the element of chance 
involved in respondents’ sales method, as above described, and are 
thereby induced to purchase respondents’ merchandise in preference 
to the same or similar merchandise of respondents’ competitors who 
do not use the same or equivalent methods. 

Par. 4. The use of said method by respondents has the tendency 
and capacity unfairly to divert to respondents, because of said game 
of chance, trade, and custom from their competitors who do not use 
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the same or equivalent methods; to exclude from said clock trade 
all competitors who are unwilling to and who do not use the same 
or equivalent methods; to lessen competition in said clock trade and 
to tend to create a monopoly of said clock trade in respondents and 
such other competitors as use the same or equivalent methods; and 
to deprive the purchasing public of the benefit of free competition in 
said clock trade. The use of said method by respondents has the 
tendency and capacity unfairly to eliminate from said clock trade 
all actual competitors and to exclude therefrom all potential com- 
petitors who do not adopt and use said method or any method in- 
volving a game of chance or the sale of a chance to win clocks by 
chance, because such method is contrary to public policy or to the 
criminal statutes of certain of the States of the United States, or 
because they are of the opinion that such method is detrimental to 
public morals and to the morals of the purchasers of said clocks, 
or because of any or all of such reasons. 

Par. 5. The aforesaid acts and practices of respondents are all 
to the injury and prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, FINprinGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal 'Trade Commission on January 29, 1937, issued and served its 
complaint in this proceeding upon the respondents, Joseph H. Robin- 
son and §. J. Robinson, copartners, trading as J. Arthur Warren 
Company, charging them with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ answer 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Henry C. Lank, attorney for the 
Commission, and in opposition thereto by John A. Nash, attorney for 
the respondents, before Miles J. Furnas, an examiner of the Commis- 
sion theretofore duly designated by it. The said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
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and other evidence, briefs in support of the complaint and in oppo- 
sition thereto and the oral arguments of counsel aforesaid; and the 
Commission, having duly considered the matter and now being fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. The respondents, Joseph H. Robinson and 8. J. Rob- 
inson, are individuals doing business as copartners under the name 
and style of J. Arthur Warren Company, with their principal office 
and place of business located at 318 Washington Street in the city of 
Chicago, State of Illinois. Respondents are now, and for some time 
last past havesbeen, engaged in the sale and distribution of clocks and 
other articles of merchandise in commerce between and among the 
various States of the United States and in the District of Columbia. 
They cause such merchandise, when sold, to be shipped or transported 
from their principal piace of business in Chicago, Hl., to purchasers 
thereof in the State of Illinois and in practically all of the other States 
of the United States, as well as in the District of Columbia, at their 
respective points of location. ‘There is now, and has been for some 
time last past, a course of trade in commerce by said respondents in 
such merchandise between and among the various States of the United 
States and in the District of Columbia. In so carrying on said busi- 
ness, respondents are, and have been, engaged in active competition 
with other partnerships and with individuals and corporations en- 
gaged in the manufacture of similar or like articles of merchandise 
and in the sale and distribution thereof in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 above, respondents in soliciting the sale of and selling 
their merchandise have adopted and pursued, and still continue, the 
following methods and practices: 

Respondents distribute to members of the general public in practi- 
cally all States of the United States and in the District of Columbia 
through the United States mail certain literature, instructions, and 
sales outfits, including paper push cards, order blanks, and advertise- 
ments containing illustrations of the merchandise which they are 
offering for sale and circulars explaining respondents’ plan of selling 
said merchandise and of allotting it as premiums or prizes to the 
operators of said push cards. 


570 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26: B DaGs 


All of the push cards used by respondents involve the same principle 
or sales plan or method but vary to some extent in detail. One of the 
said push cards bears 32 feminine names with rule columns on the 
reverse side thereof for writing in the name of the customer opposite 
the feminine name selected. Said push card has 32 small round par- 
tially perforated disks marked “PUSH,” above each of which is 
printed one of the feminine names heretofore referred to. Concealed 
within each disk is a number which is disclosed when the disk is 
pushed or separated from the card. The push card also has two large 
red seals, concealed within each of which is one of the feminine names 
above referred to. The numbers concealed within each of the par- 
tially perforated disks cannot be ascertained until a push or selection 
has been made and the names concealed within the large red seals can- 
not be ascertained until the seals have been removed. The push card 
contains printed legends or instructions as follows: 

2———W INN® RS—2 
Receive 
$5.00 Rotary Clocks 
For 1c to 29¢ 
Numbers from 1 to 29 
Pay What You Draw, 
Numbers Over 25 Pay 
Only 29¢ 
Write Purchaser’s Name 
on Back Opposite Name 
Selected 
The reverse of the said card bears the following legend, among 
others: 


INSTRUCTIONS: There are 32 mixed numbers in this card, printed from 
1 upwards. Numbers under 29 pay what numbers call for. All numbers over 
29 only pay 29c. When card is completely sold, open large seals at top and 
Parties who selected the names which correspond with names under seals 
receive the ROTARY CLOCKS. 

Sales of rotary clocks by means of said push cards are made in 
accordance with the above described legends and instructions. Said 
prizes or premiums are allotted to the customers or purchasers in 
accordance with the above legends. The fact as to whether a cus- 
tomer pays a sum of money from 1 cent to 29 cents for a rotary 
clock, and the fact as to whether a customer receives nothing for the 
amount paid, is thus determined wholly by lot or chance. 

In addition to the two clocks distributed to purchasers from the 
said push card, the respondents furnish one rotary clock and gen- 
erally an additional item of merchandise to their representative mak- 
ing sales by means of said push card. Respondents also furnish their 
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representatives with additional printed instructions or suggestions: 
for using said push cards. One of the said printed instructions bears 
the following legends, to wit: 


HOW TO OBTAIN YOUR MODERNE ROTARY CLOCK FREE 


This card consists of 82 girls’ names—beneath each name is a concealed 
humber which shows the amount the person selecting that particular name is 
to pay for participating in this opportunity. 

These concealed numbers range from No. 1 to No. 52, but your customers pay 
only 1e to 29c, according to the number disclosed under the disc punched. For 
instance, if customer punches 1 he pays 1c. If 10 is punched, he donates 10c,. 
or if 50 is punched, he pays only 29c. NOTHING HIGHER THAN 29ce—29¢e is 
maximum cost. (Total $8.60.) 

When all names have been punched and collections made, you then remove 
the large seals and disclose the winners—the persons who punched the cor- 
responding name is awarded One (1) Moderne Rotary Clock, valued at $5.00. 

And, for your efforts, you also receive one Moderne ROTARY CLOCK. 

Upon receipt of your order (see other side) with the $8.60 remittance, (or 
we will ship C. O. D., F. O. B. Chicago) we immediately ship you Three (3) 
Moderne Rotary Clocks, Two (2) of which may be given the holders of the 
names under the large seals—the other may be retained by you. 

Isn’t this an easy way to obtain a clock valued at $5.00? Nothing hard about 
this—nothing complicated—you merely show the clock or illustration to your 
friends, neighbors, co-workers in the office, shop, ete. They will all want it. 

This material is sent you absolutely free for your use if you wish. It can be 
used with any merchandise. If you desire to purchase from us, you can do 
so at any time. 

NOTE—Write purchaser’s name opposite the girl’s name he selects and then 
remove disc by pushing with pencil or any pointed object. 

Don’t forget the surprise gift—send your order and remittance within 15 
days and the PRHE gift will certainly surprise you. 

As stated above, the other push cards which respondents furnish are 
identical in principle but vary in detail. Some of said push cards 
are furnished by respondents and used by the public in purchasing 
and distributing radios, vacuum cleaners, razors, and fountain pen 
sets, and other merchandise sold and distributed by respondents. 
The members of the public, to whom respondents furnish their push 
cards and other literature, use the same in the manner suggested by 
respondents, thereby distributing respondents’ merchandise to others 
by lot or chance and procuring respondents’ merchandise for them- 
selves. The sale and distribution of respondents’ merchandise 
through the use of or by means of the said push cards constitutes 
the operation of lotteries, games of chance, or gift enterprises, and 
the respondents in furnishing said push cards put in the hands of 
others the means of conducting lotteries, games of chance, or gift 
enterprises in the distribution of their merchandise. 
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Par. 3. The respondents, in furnishing said push cards, have 
knowledge that the same are, have been and will be, used in dis- 
tributing their merchandise, and furnish said push cards so that 
their merchandise may be sold or distributed to the public by lot 
or chance. 

Par. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that distributed by the respondents, who do not furnish push cards 
similar to those furnished by respondents, and who do not furnish 
any device by which their merchandise can be distributed to the 
public by lot or chance, There are also many competitors of respond- 
ents who are opposed to use of push cards in the sale and distribu- 
tion of their merchandise, and such competitors refrain from 
furnishing such devices. Competitors of respondents were called as 
witnesses and testified in this proceeding, and the Commission finds 
that the sale of merchandise by means of said push cards injuriously 
affects the sale of similar or like merchandise by such competitors, 
and that trade is diverted to respondents from their said competitors 
by reason of the furnishing of said push cards or like devices. The 
use of such methods by the respondents in the sale and distribution 
of their merchandise is prejudicial and injurious to the public and to 
respondents’ competitors, and has resulted in the diversion of trade 
to respondents from their said competitors, and is a restraint upon, 
and a detriment to, the freedom of fair and legitimate competition. 

Par. 5. As stated previously in these findings, the respondents sell 
their merchandise in practically all of the States of the United States 
and in the District of Columbia. While the annual volume of re- 
spondents’ business was not shown exactly, one of respondents testi- 
fied, and the Commission finds, that the respondents’ annual volume 
of business is, and has been, substantial. One of the respondents 
testified that from August 1936 to December 31, 1936, they distributed 
approximately 250,000 push cards and that their sales for the same 
period were approximately $20,000. 

Par. 6. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described above, by means of 
lot or chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Joseph H. Rob- 
inson and 8. J. Robinson, copartners, trading as J. Arthur Warren 
Company, are to the prejudice of the public and of respondents’ com- 
petitors, and are unfair methods of competition in commerce and 
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constitutes a violation of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in oppositiou thereto, 
briefs filed herein and oral arguments by Henry C. Lank, counsel for 
the Commission, and by John A. Nash, counsel for the respondents, 
and the Commission having made its findings as to the facts and 
conclusion that said respondents have violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondents, Joseph H. Robinson and S. J. 
Robinson, copartners, trading as J. Arthur Warren Company, their 
agents, representatives, and employees, in connection with the offering 
for sale, sale and distribution of clocks, radios, vacuum cleaners, razors, 
fountain pen sets, and other merchandise in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other similar devices so as to enable such persons to dispose of or sell 
by the use thereof such articles of merchandise ; 

2. Mailing, shipping, or transporting to members of the public 
push cards or other similar devices so prepared or printed as to enable 
said persons to sell or distribute such merchandise by the use thereof ; 

3. Selling or otherwise disposing of merchandise by the use of push 
cards or other similar devices, or in any manner selling or otherwise 
disposing of such merchandise free of charge or at varying prices 
depending upon lot or chance. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist hereinabove set forth. 
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In roe MATTER OF 


THE BALL COMPANY, INCORPORATED 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3293. Complaint, Jan. 4, 1988—Decision, Jan. 27, 1938 


Where a corporation engaged as wholesale jeweler in sale of diamonds and 
diamond rings to purchasers at points in various other States, in sub- 
stantial competition with others engaged in offer and sale of such products 
to dealers and members of the general public in commerce among the 
various States and in the District of Columbia, and including many com- 
petitors who do not misrepresent, as below set forth, their said products and 
basis of their guarantees— 

Represented and implied, through certificates and guarantees given by it on 
sheets similar to those commonly used for security certificates, and fea- 
turing, in arrangement and type, words “Federal Trade Commission” as 
part of statement certifying that “diamond ring sold this day to ~-_-__ 
Olin e2 See is set with selected blue-white diamonds and that they have 
been found to be PERFECT in accordance with the required standard of the 
FEDERAL TRADE COMMISSION” (together with picture of dome of Capitol 
above an eagle), that diamonds thus sold by it were in fact perfect in 
accordance with required Commission standard and had been inspected, 
found and certified as such by aforesaid Government agency, facts being 
Commission had neither fixed nor promulgated any standard for perfect 
or other diamonds, or inspected, found, or certified said or any other 
as perfect diamonds, and said statements, representations, and implica- 
tions were deceptive, misleading, and false; 

With effect of misleading and deceiving dealers and substantial portion of 
purchasing public into erroneous belief that said representations were 
true and into purchase of its said diamonds and diamond rings by reason 
of erroneous and mistaken beliefs thus induced, and with result that sub- 
stantial trade, as consequence thereof, was unfairly diverted to it from 
those of its said competitors who do not misrepresent their Aen a or 
aforesaid products; to the injury of competitors in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Wm. T. Chantland for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that The Ball 
Company, Incorporated, hereinafter referred to as respondent, has 
oe and i using unfair methods of competition in commerce, as 

“commerce” is defined § in said act, and it appearing to said Chena: 
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sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint and states its charges in that 
respect as follows: 

Paracrary 1. Respondent, The Ball Company, Incorporated, is a 
corporation organized and doing business under the laws of the 
State of Ohio, with its office and principal business at 58 East Wash- 
ington Street, Chicago, Ill., and with branches at Cleveland, Ohio; 
Birmingham, Ala.; Denver, Colo.; San Francisco, Calif.; and St. 
Paul, Minn. Respondent is now and for some time past has been 
engaged in business as a wholesale jeweler selling among other items 
diamonds and diamond rings. Respondent in the course and con- 
duct of its business sells and distributes its diamonds and diamond 
rings to dealers and members of the public and causes said wares, 
when sold, to be transported from the State of Illinois and the other 
States of origin of its shipments, to purchasers thereof located at 
points in the various States of the United States other than the 
State of origin of such shipments. There is now, and has been 
during all the times herein mentioned, a course of trade in commerce 
in diamonds and diamond rings between and among the various 
States of the United States. 

Par. 2. In the course and conduct of its business, respondent is 
now, and has been during all the times herein mentioned, engaged in 
substantial competition with various other corporations and with 
individuals and firms engaged in offering for sale and selling dia- 
monds and diamond rings to dealers and members of the general 
public in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 8. In the course and conduct of its business of selling dia- 
monds and diamond rings in interstate commerce, and to induce 
the purchase of certain of its said diamonds and diamond rings, re- 
spondent distributes among and issues to the purchasers of said rings, 
a “Diamond Ring Guarantee” and certificates printed on fancy 
bordered lithographed sheets similar in size, form, and general 
characteristics to some of those commonly used for stock and securi- 
ty certificates, with blank spaces for numbers, amounts, signatures, 
and text, on each of which appears as part of the guarantee the 
following: “This is to certify that the Garland diamond ring sold 
this day to _----- onset 4 is set with selected blue-white diamonds 
and that they have been found to be Prrrecr in accordance with the 
required standard of the Frepprat Trape Commission.” The words 
“Federal Trade Commission” are in prominent black block capital 
letters in a separate line near the center of each certificate. 

The said certificates and guarantees constitute and are represen- 
tations by respondent that the diamonds sold by it. when accompa- 
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nied by such certificates and guarantees, are in fact perfect in ac- 
cordance with a standard:required by the Federal Trade Commis- 
sion. The intent of respondent in so representing and guaranteeing 
its said diamond rings, and the effect thereof, is to mislead and de- 
ceive dealers and other purchasers of such diamond rings into the 
erroneous belief that the Federal Trade Commission has in fact 
fixed and promulgated a required standard for perfect diamonds, 
and that these diamonds of respondent meet that requirement. 

In truth and in fact the Federal Trade Commission has neither 
fixed nor promulgated any standard for perfect or other diamonds. 

The general form, arrangement and text of said guarantee certifi- 
cate is also intended by respondent to imply, and it does imply, 
that the diamonds sold with such certificates and guarantees have 
been inspected, found, and certified by a United States Government 
agency, to wit: The Federal Trade Commission, to be perfect dia- 
monds. To aid in such implication, the certificate has on its face a 
picture of the dome of the United States Capitol at Washington, 
D. C., above an eagle, the United States emblem bird. In truth and 
in fact the Federal Trade Commission has neither inspected nor 
found nor certified said diamonds to be perfect diamonds. 

All of said statements, representations, and implications are de- 
ceptive, misleading, and false, and tend to and do deceive and 
mislead dealers and other purchasers into the purchase of said dia- 
monds and diamond rings in the erroneous belief that said represen- 
tations and implications are true. 

Par. 4. There are among the competitors of respondent many who 
do not so misrepresent their diamonds and diamond rings, and the 
basis of their guarantees. 

Par. 5. The acts and practices of the respondent as above alleged 
in the course of selling and offering for sale its diamonds and dia- 
mond rings in commerce as described herein, have the capacity and 
tendency to, and do, mislead and deceive dealers and a substantial 
portion of the purchasing public into the erroneous belief that said 
representations are true, and into the purchase of respondent’s dia- 
monds and diamond rings on account of the erroneous and mis- 
taken beliefs induced as aforesaid. As a result thereof, substantial 
trade has been unfairly diverted to the respondent from those of 
its competitors referred to in paragraph 4 hereof who do not mis- 
represent their guarantees or their diamonds and diamond rings. 
In consequence thereof, injury has been, and is being, done to re- 
spondent’s competitors in commerce among and between the various 
States of the United States. 

Par. 6. The above and foregoing acts and practices have been and 
are all to the prejudice of the public and the respondent’s competitors 
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and constitute unfair methods of competition in interstate commerce 
within the meaning and intent of Section 5 of “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, FiInpINGs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 4, 1938 issued, and on Janu- 
ary 6, 1938 served, its complaint in this proceeding upon respondent, 
The Ball Company, Incorporated, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance and service of said complaint, the re- 
spondent filed an answer admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, which answer was duly filed in the 
office of the Commission. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint 
and answer, no briefs having been filed or oral arguments heard, and 
the Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, The Ball Company, Incorporated, is a 
corporation organized and doing business under the laws of the State 
of Ohio, with its office and principal business at 58 East Washington 
Street, Chicago, Ill., and with branches at Cleveland, Ohio; Birming- 
ham, Ala.; Denver, Colo.; San Francisco, Calif.; and St. Paul, Minn. 
Respondent is now and for some time past has been engaged in busi- 
ness as a wholesale jeweler selling among other items diamonds and 
diamond rings. Respondent in the course and conduct of its business 
sells and distributes its diamond rings to dealers and members of the 
public and causes said wares, when sold, to be transported from the 
State of Illinois and the other States of origin of its shipments, to 
purchasers thereof located at points in the various States of the 
United States other than the State of origin of such shipments. 
There is now, and has been during all the times herein mentioned, 
a course of trade in commerce in diamonds and diamond rings be- 
tween and among the various States of the United States. 

Par. 2. In the course and conduct of its business, respondent is now, 
and has been during all the times herein mentioned, engaged in sub- 
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stantial competition with various other corporations and with indi- 
viduals and firms engaged in offering for sale and selling diamonds 
and diamond rings to dealers and members of the general public in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of its business of selling diamonds 
and diamond rings in interstate commerce, and to induce the purchase 
of certain of its said diamonds and diamond rings, respondent dis- 
tributes among and issues to the purchasers of said rings, a “Diamond 
Ring Guarantee” and certificates printed on fancy bordered litho- 
graphed sheets similar in size, form, and general characteristics to 
some of those commonly used for stock and security certificates, with 
blank spaces for numbers, amounts, signatures, and text, on each of 
which appears as part of the guarantee the following: “This is to 
certify that the Garland diamond ring sold this day to ___-_- ofuege 
is set with selected blue-white diamonds and that they have been 
found to be Perrect in accordance with the required standard of the 
Feperat Trane Commission.” The words “Federal Trade Commis- 
sion” are in prominent black block capital letters in a separate line 
near the center of each certificate. 

Par. 4. The said certificates and guarantees constitute and are repre- 
sentations by respondent that the diamonds sold by it, when accom- 
panied by such certificates and guarantees, are in fact perfect in ac- 
cordance with a standard required by the Federal Trade Commission. 
The intent of respondent in so representing and guaranteeing its 
said diamond rings, and the effect thereof, is to mislead and deceive 
dealers and other purchasers of such diamond rings into the errone- 
ous belief that the Federal Trade Commission has in fact fixed and 
promulgated a required standard for perfect diamonds, and that 
these diamonds of respondent meet that requirement. The general 
form, arrangement, and text of said guarantee certificate is also in- 
tended by respondent to imply, and it does imply, that the diamonds 
sold with such certificates and guarantees have been inspected, found, 
and certified by a United States Government agency, to wit, the Fed- 
eral Trade Commission, to be perfect diamonds. To aid in such im- 
plication, the certificate has on its face a picture of the dome of the 
United States Capitol at Washington, D. C., above an eagle, the 
United States emblem bird. 

Par. 5. All of said statements, representations, and implications 
are deceptive, misleading, and false in that the Federal Trade Com- 
mission has neither fixed nor promulgated any standard for perfect 
or other diamonds or inspected or found or certified said or any other 
diamonds to be perfect diamonds. 
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Par. 6. There are among the competitors of respondent many who 
do not so misrepresent their diamonds and diamond rings, and the 
basis of their guarantees. 

Par. 7. The acts and practices of the respondent as above alleged 
in the course of selling and offering for sale its diamonds and diamond 
rings in commerce as described herein, have the capacity and tend- 
ency to, and do, mislead and deceive dealers and a substantial por- 
tion of the purchasing public into the erroneous belief that said 
representations are true, and into the purchase of respondent’s dia- 
monds and diamond rings on account of the erroneous and mistaken 
beliefs induced as aforesaid. As a result thereof, substantial trade 
has been unfairly diverted to the respondent from those of its com- 
petitors referred to in paragraph 6 hereof who do not misrepresent 
their guarantees or their diamonds and diamond rings. In conse- 
quence thereof, injury has been, and is being, done to respondent’s 
competitors in commerce among and between the various States of 
the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent, The Ball 
Company, Incorporated, are to the prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent whereby respondent admits all the material allegations 
of the complaint to be true, and waives all other intervening pro- 
cedure, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That the respondent, The Ball Company, Incorpo- 
rated, its officers, representatives, agents, and employees, in connec- 
tion with the offering for sale, sale, and distribution of diamonds 
and diamond rings in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from directly or indirectly, 
or in any form or manner by implication, representing: 
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1. That the Federal Trade Commission has fixed or promulgated 
any standard for perfect or other diamonds; 

2. That the Federal Trade Commission has inspected said dia- 
monds, or that it has found and certified them to be perfect 
diamonds; 

3. That an agency of the United States Government has fixed or 
promulgated any standard for perfect or other diamonds, until and 
unless a standard has been fixed or promulgated by such an agency; 

4. That an agency of the United States Government has inspected 
said diamonds, or that it has found and certified them to be perfect 
diamonds, until and unless such an agency has inspected said dia- 
monds and found and certified them to be perfect. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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Order 


IN THE MATTER OF 


THE ELI LILLY & COMPANY 


MODIFYING CEASE AND DESIST ORDER 
Docket 155. Order, January 28, 1938 


Order modifying Commission’s prior cease and desist order in 1 F. T. ©. 442, 
directed against respondent’s resale price maintenance practices in con- 
nection with resale by its wholesale distributors of respondent’s drugs, 
pharmaceuticals, and similar products, so as to permit, as in said below 
modifying order specified, resale price maintenance agreements covering 
resale of commodities where lawful for intrastate transactions under 
statute, law, or public policy of particular State or other jurisdiction 
concerned. 


Mr. Simon Michelet, of Washington, D. C., for respondent. 


OrpvEer Mopiryinc Orper To CEASE AND Dpsistr 


The respondent herein, The Eli Lilly & Company, by its attorney, 
Simon Michelet, Esq., having filed with this Commission its motion 
to modify the order to cease and desist issued herein on May 27, 1919, 
in the light of the provisions of Title VIIT of the Act of Congress, 
approved August 17, 1937, entitled “An Act to provide additional 
revenue for the District of Columbia, and for other purposes,” and 
the Commission having duly considered the said motion and being 
fully advised in the premises, 

Now, therefore, it is hereby ordered, That the said motion be and 
the same is hereby granted, and that the said order to cease and 
desist be and the same is hereby modified so that as modified im- 
mediately following the proviso immediately after subparagraph 
numbered (6) of the said order the following be and the same is 
hereby added: 

Provided, That nothing herein contained shall prohibit contracts 
or agreements prescribing minimum prices for the resale of a com- 
modity which bears, or the label or container of which bears, the 
trade mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with com- 
modities of the same general class produced or distributed by others, 
when contracts or agreements of that description are lawful as ap- 
plied to intrastate transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the 
District of Columbia in which such resale is to be made, or to which 
the commodity is to be transported for such resale, and Provided 
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further, That the immediately preceding proviso hereof shall not 
permit any contract or agreement providing for the establishment 
or maintenance of minimum resale prices on any commodity herein 
involved, between the respondent The Eli Lilly & Company and any 
other manufacturer or producer, or between wholesalers, or between 
brokers, or between factors, or between retailers of the products of 
The Eli Lilly & Company or between any persons, firms, or corpo- 
rations in competition with each other in the products of The Eli 
Lilly & Company. 
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Syllabus 


IN THE MATTER OF 


BRADAS & GHEENS, INCORPORATED, AND C. E. GHEENS, 
AN INDIVIDUAL TRADING AS BRADAS & GHEENS 


COMPLAINT, FINDINGS, AND ORDBER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2914. Complaint, Jan. 14, 1937*—Decision, Jan. 29, 1938 


Where a corporation engaged in manufacture and sale of candy, including 
packages or assortments which were so packed and assembled as to involve 
use of a lottery scheme when sold and distributed to consumers thereof, 
and which included assortments composed of number of penny pieces 
of uniform size and shape, together with number of larger pieces, to be 
given as prizes to chance purchasers of relatively few of said uniform 
pieces, centers of which differed in color from those of the majority— 

Sold, to wholesalers and retailers for display and resale to purchasing public 
in accordance with aforesaid sales plan, said assortments, and thereby 
supplied to and placed in the hands of others means of conducting lotteries 
in the sale of its products in accordance with said plan involving game 
of chance or sale of a chance to procure larger pieces, contrary to public 
policy, long recognized by the common law and criminal statutes, and to 
an established public policy of the United States Government, and in 
competition with many who, unwilling to offer or sell candy, so packed 
and assembled as above described, or otherwise arranged and packed for 
sale to purchasing public, so as to involve a game of chance or any other 
method of sale contrary to public policy, refrain therefrom; 

With capacity and tendency to induce purchasers to buy its said product in 
preference to that offered and sold by competitors, and with the result that 
many dealers in and ultimate purchasers of candy were attracted by said 
method and manner of packing such candy and by element of chance in- 
volved in sale thereof as above set forth, and thereby induced to purchase 
Said candy, thus packed and sold by it, in preference to that offered and 
sold by said competitors who do not use same or equivalent method, and 
with tendency and capacity, because of said game of chance, to divert 
to it trade and custom from its said competitors, exclude from said trade 
all competitors who are unwilling to and do not use such or equivalent 
method as unlawful, lessen competition therein and tend to create a 
monopoly thereof in it and such other distributors as do, deprive pur- 
chasing public of benefit of free competition in trade in question, and 
eliminate from said trade all actual, and exclude therefrom all potential, 
competitors who do not adopt and use such or equivalent method: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner, 

Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 

Guesmer, Carson & MacGregor, of Minneapolis, Minn., for re- 
spondents. 


1 Amended and supplemental. 
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Whereas, Pursuant to the provisions of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” the Federal Trade Commission heretofore on the 28th day 
of August 1936, issued its complaint charging C. E. Gheens, an indi- 
vidual trading as Bradas & Gheens, with using certain unfair methods 
of competition in commerce, as “commerce” is defined in said act, 
and it since having appeared to the Commission that Bradas & 
Gheens, Incorporated, a body corporate, with the aforesaid C. E. 
Gheens as principal stockholder thereof, on January 1, 1935, became 
and was the successor to the business theretofore carried on by the 
aforesaid C. E. Gheens: 

Now, therefore, Pursuant to the provisions of the aforesaid act, 
the Commission having reason to believe that Bradas & Gheens, In- 
corporated, a corporation, as well as C. E. Gheens, an individual 
trading as Bradas & Gheens, hereinafter referred to as respondents, 
have been and are using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues this its amended and supplemental 
complaint stating its charges in that respect as follows: 

Paracraru 1. The respondent, C. E. Gheens, from December 81, 
1920, to December 31, 1934, was the sole owner of and conducted the 
business known as Bradas & Gheens, with his principal office and 
place of business located at 817 South Floyd Street in the city of 
Louisville, State of Kentucky, and was engaged in the business of 
manufacturing, selling, and distributing candy to wholesale and 
retail dealers located at points in the various States of the United 
States, and caused said products, when so sold, to be transported from 
his place of business in the State of Kentucky to purchasers thereof 
in other States of the United States at their respective places of 
business, and there was a constant course of trade and commerce 
between and among the various States of the United States. 

The respondent, Bradas & Gheens, Incorporated, is a corporation 
organized and doing business under the laws of the State of Ken- 
tucky, with its office and principal place of business located at 817 
South Floyd Street in the city of Louisville, State of Kentucky, and 
on the said 1st day of January 1935, said corporation became and was 
the successor to the business theretofore carried on by the aforesaid 
C. E. Gheens and thereafter was and has been engaged in manu- 
facturing candy and in the sale and distribution thereof to whole- 
sale and retail dealers located at points in the various States of the 
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United States, and causes said products, when so sold, to be trans- 
ported from its place of business in the State of Kentucky to pur- 
chasers thereof in the State of Kentucky and in the other States of 
the United States at their respective places of business, and there is 
now and has been since January 1, 1935, a course of trade and com- 
merce by said respondent in such candy between and among the 
States of the United States. 

In the course and conduct of the said business, respondents have 
been in competition with other corporations and individuals and 
partnerships engaged in the sale and distribution of candy and 
candy products in commerce between and among the various States 
of the United States. 

Par. 2. In the course and conduct of the business as described in 
paragraph 1 hereof, respondents sell and have sold since on or about 
November 1935, to wholesale and retail dealers packages or assort- 
ments of candy so packed and assembled as to involve the use of a 
lottery scheme when sold and distributed te the consumers thereof. 

One of said assortments consists of a number of pieces of candy 
of uniform size and shape, together with a number of larger pieces 
of candy, which larger pieces of candy are to be given as prizes 
to purchasers of said pieces of candy of uniform size and shape in 
the following manner: The majority of the said pieces of candy of 
uniform size and shape have centers of the same color, but a small 
number of said pieces of candy have centers of a different color. 
The said pieces of candy of uniform size and shape in said assort- 
ment retail at the price of 1 cent each, but the purchaser who pro- 
cures one of said candies having a center colored differently from 
the majority is entitled to receive, and is to be given free of charge, 
one of the larger pieces of candy heretofore referred to. The color 
of the centers of said pieces of candy of uniform size and shape is 
effectively concealed from the purchaser and prospective purchaser 
until a selection has been made and the piece of candy broken open. 
The aforesaid purchasers of said candies, who procure a candy hav- 
ing a center colored differently from the majority of said pieces of 
candy of uniform size and shape in said assortment, thus procure 
one of the said larger pieces of candy wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondents have sold said 
assortments resell the same to retail dealers, and said retail dealers 
and the retail dealers to whom respondents sell and have sold direct 
expose said assortments for sale and sell said candy to the purchas- 
ing public in accordance with the aforesaid sales plan. Respondents 
thus supply to and place in the hands of others the means of conduct- 
ing lotteries in the sale of their product in accordance with the sales 
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plan hereinabove set forth, with the capacity and tendency of induc- 
ing purchasers thereof to purchase respondents’ said product in 
preference to candy offered for sale and sold by their competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure packages of candy. 

The use by respondents of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy, and 
is contrary to an established public policy of the Government of the 
United States. The use by respondents of said method has the dan- 
gerous tendency unduly to hinder competition or create monopoly 
in this, to wit: That the use thereof has the tendency and capacity 
to exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondents, as above alleged, are unwilling 
to offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondents’ said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method by 
respondents has the tendency and capacity, because of said game of 
chance, to divert to respondents trade and custom from their said 
competitors who do not use the same or an equivalent method; to 
exclude from said candy trade all competitors who are unwilling to 
and who do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said candy trade and to 
tend to create a monopoly of said candy trade in respondents and 
such other distributors of candy as use the same or an equivalent 
method; and to deprive the purchasing public of the benefit of free 
competition in said candy trade. The use of said method by the 
respondents has the tendency and capacity to eliminate from said 
candy trade all actual competitors and to exclude therefrom all 
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potential competitors who do not adopt and use said method or an 
equivalent method. 

Par. 6. Many of said competitors of respondents are unwilling to 
adopt and use said method or any method involving a game of 
chance or the sale of a chance to win something by chance, or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned method, acts, and practices of the 
respondents are all to the prejudice of the public and of respondents’ 
competitors, as hereinabove alleged. Said method, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprnes as To tHE Facrs, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on August 28, 1936, issued and served its 
complaint in this proceeding upon the respondents, Bradas & Gheens, 
Incorporated, a corporation, and C. E. Gheens, an individual trading 
as Bradas & Gheens, charging them with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. Thereafter, on January 14, 1937, the Commission issued and 
served its amended and supplemental complaint on the respondents, 
charging them with the use of unfair methods of competition in com- 
merce other than and in addition to those in relation to which the 
Commission issued its complaint on August 28, 1936, as aforesaid. 
After the issuance of said complaint and the filing of respondents’ 
answers, the Commission, by order entered herein, granted the re- 
quest of respondent, Bradas & Gheens, Incorporated, for permission 
to withdraw its answer and to substitute therefor an amended an- 
swer admitting all the material allegations of the amended and sup- 
plemental complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, which amended answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission 
on the said amended and supplemental] complaint and amended an- 
swer of respondent, Bradas & Gheens, Incorporated; and answer of 
respondent, C. E. Gheens; and the Commission having duly con- 
sidered the matter and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


588 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26.F'. TYG: 
FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, C. E. Gheens, from December 31, 
1920, to December 31, 1934, was the sole owner of and conducted the 
business known as Bradas & Gheens, with his principal office and 
place of business located at 817 South Floyd Street in the city of 
Louisville, State of Kentucky, and was engaged in the business of 
manufacturing, selling, and distributing candy to wholesale and re- 
tail dealers located at points in the various States of the United 
States, and caused said products, when so sold, to be transported 
from his place of business in the State of Kentucky to purchasers 
thereof in other States of the United States at their respective places 
of business. On January 1, 1935, said respondent, C. E. Gheens, 
transferred and conveyed his said business known as Bradas & Gheens 
to the respondent, Bradas & Gheens, Incorporated. Respondent, C. E. 
Gheens, as an individual, has not engaged in the manufacture and 
sale of candy since January 1, 1985. 

The respondent, Bradas & Gheens, Incorporated, is a corporation 
organized and doing business under the laws of the State of Ken- 
tucky, with its office and principal place of business located at 817 
South Floyd Street in the city of Louisville, State of Kentucky, and 
on the said 1st day of January 1935, said corporation became and 
was the successor to the business theretofore carried on by the afore- 
said C. EK. Gheens and thereafter was and has been engaged in 
manufacturing candy and in the sale and distribution thereof to 
wholesale and retail dealers located at points in the various States of 
the United States, and causes said products, when so sold, to be 
transported from its place of business in the State of Kentucky to 
purchasers thereof in the State of Kentucky and in the various other 
States of the United States at their respective places of business. 
There is now and has been since January 1, 1935, a course of trade 
and commerce by said respondent in such candy between and among 
the States of the United States. 

In the course and conduct of the said business, respondent, Bradas 
& Gheens, Incorporated, is in competition with other corporations 
and individuals and partnerships engaged in the sale and distribu- 
tion, of candy and candy products in commerce between and among 
the various States of the United States. 

Par. 2. In the course and conduct of the business as described in 
paragraph 1 hereof, respondent, Bradas & Gheens, Incorporated, sells 
and has sold since on or about November 1935, to wholesale and re- 
tail dealers packages or assortments of candy so packed and assem- 
bled as to involve the use of a lottery scheme when sold and dis- 
tributed to the consumers thereof. 
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One of said assortments consists of a number of pieces of candy of 
uniform size and shape, together with a number of larger pieces of 
candy, which larger pieces of candy are to be given as prizes to 
purchasers of said pieces of candy of uniform size and shape in the 
following manner: 

The majority of the said pieces of candy of uniform size and shape 
have centers of the same color, but a small number of said pieces of 
candy have centers of a different color. The said pieces of candy of 
uniform size and shape in said assortment retail at the price of 1 
cent each, but the purchaser who procures one of said candies having 
a center colored differently from the majority is entitled to receive, 
and is to be given free of charge, one of the larger pieces of candy 
heretofore referred to. The color of the centers of said pieces of 
candy of uniform size and shape is effectively concealed from the 
purchaser and prospective purchaser until a selection has been made 
and the piece of candy broken open. The aforesaid purchasers of 
said candies, who procure a candy having a center colored differently 
from the majority of said pieces of candy of uniform size and shape 
in said assortment, thus procure one of the said larger pieces of 
candy wholly by lot or chance. 

Par. 3. The wholesale dealers to whom respondent has sold said 
assortments resell the same to retail dealers, and said retail dealers 
and the retail dealers to whom respondent sells and has sold direct 
expose said assortments for sale and sell said candy to the purchasing 
public in accordance with the aforesaid sales plan. Respondent 
thus supplies to and places in the hands of others the means of con- 
ducting lotteries in the sale of its product in accordance with the 
sales plan hereinabove set forth, with the capacity and tendency of 
inducing purchasers thereof to purchase respondent’s said product 
in preference to candy offered for sale and sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a 
chance to procure a number of larger pieces of candy. 

The use by respondent of said method in the sale of candies, and 
the sale of candies by and through the use thereof and by the aid 
of said method is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of 
the United States. The use by respondent of said method has the 
tendency unduly to hinder competition or create monopoly in this, 
to wit: That the use thereof has the tendency and capacity to ex- 
clude from the branch of the candy trade involved in this proceeding 
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competitors who do not adopt and use the same method or an equiva- 
lent or similar method involving the same or an equivalent or similar 
element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy 
in competition with the respondent are unwilling to offer for sale 
or sell candy so packed and assembled as above described, or other- 
wise arranged and packed for sale to the purchasing public so as 
to involve a game of chance, or any other method of sale that is 
contrary to public policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondent, in preference to candy of- 
fered for sale and sold by said competitors of respondent who do not 
use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is un- 
lawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition in 
said candy trade. The use of said method by the respondent has the 
capacity and tendency to eliminate from said candy trade all actual 
competitors, and to exclude therefrom all potential competitors, who 
do not adopt and use said method or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Bradas & 
Gheens, Incorporated, a corporation, are to the prejudice of the 
public and of respondent’s competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of Sec- 
tion 5 of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the Com- 
mission, the answer of C. KE. Gheens dated February 3, 1937, denying 
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the allegations of the said amended and supplemental complaint, and 
the amended answer of respondent, Bradas & Gheens, Incorporated, 
admitting all the material allegations of the amended and supple- 
mental complaint to be true and waiving the taking of further 
evidence and all other intervening procedure, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondent, Bradas & Gheens, Incorporated, 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale and distribution of candy in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist : 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may 
be made by means of a lottery, gaming device, or gift enterprise ; 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or re- 
arrangement of the contents of such assortments to conduct a lottery, 
gaming device, or gift enterprise in the sale or distribution of the 
candy contained in said assortments to the public; 

3. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape having centers of different colors together with larger 
pieces of candy which said larger pieces of candy are to be given 
as prizes to the purchaser procuring a piece of aca having a center 
of a particular color. 

It is further ordered, That the amended and supplemental com- 
plaint herein be, and the same hereby is, dismissed as to the indi- 
vidual respondent, C. E. Gheens. 

It is further ordered, That the respondent, Bradas & Gheens, In- 
corporated, a corporation, shall within 30 days after service upon it 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
the order to cease and desist hereinabove set forth. 
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In THE MATTER OF 


JOSEPH WEIDENHOFF, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2675. Complaint, Dec. 31, 1935—Decision, Jan. 31, 1938 


Where a corporation engaged in manufacture of electrical devices and auto- 
mobile motor-testing devices, together with accessories, and constituting 
largest manufacturer and distributor of such devices in the United States, 
and in selling and shipping its various products among the various States 
to customers consisting generally of wholesale automotive supply dealers, 
for resale to purchasing public; following purchase of patent on vacuum 
gauge which it included as one of numerous parts made use of in its manu- 
facture of certain testing devices or motor analyzers, and which (1) was 
only part therein so patented, (2) constituted only a small and minor part 
thereof in cost, in relative value, and in functioning of the complete de- 
vice, and (3) was unrelated to many of the other unpatented parts in- 
cluded therein as aforesaid ; and in competition with others likewise engaged 
in manufacturing, assembling, and selling in commerce similar testing 
devices consisting of a large number of separate and unrelated parts and 
items assembled as aforesaid— 

(a) Entered into and carried out agreements and understandings between itself 
and other manufacturers or distributors of such devices to fix and main- 
tain prices to be exacted from purchasers thereof through the medium of 
license agreements or contracts negotiated by it through threatened infringe- 
ment suits based on said patented vacuum gauge; and 

(bv) Coerced, intimidated, and induced competitor manufacturers and distribu- 
tors of such devices to raise and change their quoted prices to uniform 
prices fixed by understanding and agreement) between it and them through 
such threatened suits based on presence of such small and relatively unim- 
portant patented item in its said devices, and without confining itself inj its 
said agreements to the use of said gauge as described and covered by its 
said patent or confining same to gauge itself, but including complete device 
with all its separate and unrelated parts and items in no way covered by 
its said patent; 

With result that it was enabled, through said unlawful plan and scheme to 
control and restrain interstate commerce in such devices exending far be- 
yond limits of its rights as owner of patent on specified use of said gauge, 
to control and restrain, as aforesaid, competition in commerce in such de- 
vices, and particularly and to a substantial extent, prices paid and to be 
paid for such devices by purchasers thereof, and to bring about an enhance- 
ment of such prices over those prevailing prior to said unlawful acts, and 
which, but therefor, would have continued to prevail, competitors were coerced 
and compelled by such acts to enter involuntarily into agreements restricting 
and preventing sales of such devices as aforesaid in free and open competi- 
tion with each other or otherwise than at stipulated and fixed minimum prices, 
and there was a tendency to restrain, suppress, and unduly hamper and 
restrict free flow of said motor-testing devices in commerce among the 
various States and in said District, and otherwise to prejudice and injure 
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said competitors, purchasers of such devices, and public generally, caused 
thereby to pay price therefor higher than would have been price under 
conditions of free and open competition: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. W. W. Sheppard, trial examiner. 
Mr. Joseph C. Fehr for the Commission. 
Mr. C. C. Batz of Chritton, Wiles, Davies, Hirschl & Dawson, of 
Chicago, 1L., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, and entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that: Joseph 
Weidenhoff, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce 
as “commerce” is defined in said act of Congress, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as foilows: 

ParacraPH 1. Respondent is a corporation, organized, existing and 
doing business under and by virtue of the laws of the State of 
Tilinois, with its principal place of business at Chicago in said State. 
Respondent is now and for a number of years last past has been 
engaged in the business of manufacturing, selling, and distributing 
certain devices used by garage owners and others in testing the func- 
tioning and effciency of automobile motors, various parts thereof and 
accessories thereto. Respondent utilizes for this purpose wholesale 
automotive supply dealers and also employs a certain number of 
salesmen. About 5 percent of respondent’s business is conducted 
direct with large garages. Respondent manufactures and sells ap- 
proximately $450,000 of these testing devices annually, being consider- 
ably the largest manufacturer and distributor of testing devices of 
that and similar character in the United States. Respondent manu- 
factures said devices in the State of Illinois and sells them not only 
in said State but in other States of the United States and throughout 
the Nation and in the course of its said business, ships or causes its 
said products to be shipped from its place of business in the State 
of Illinois to the purchasers located in States of the United States 
other than the State of Illinois. The principal portion of said busi- 
ness of respondent is in commerce between and among the various 
States of the United States. 
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There are, in all, in the United States, five other manufacturers of 
the same or substantially similar and competing testing devices as 
those manufactured by respondent, three of said five manufacturers 
being licensees of respondent under formal written license agreements 
with respondent, which stipulate the terms and conditions of the sale 
of said testing devices by said three other manufacturers. Re- 
spondent has made several attempts to negotiate with the fourth 
competitor a similar price-fixing agreement providing for minimum 
price increases of more than 70 percent on the testing devices manu- 
factured by it but no agreement has yet been consummated with this 
manufacturer. The remaining manufacturer in the United States 
has refused to enter into any agreement whatever with respondent 
regarding the manufacture of testing devices but has temporarily 
discontinued manufacturing such testing devices. 

Respondent has been and is in competition in interstate commerce 
with each and all of said five manufacturers in all respects as regards 
the manufacture, sale, distribution, shipment, and servicing of their 
respective testing devices, except that respondent is not in competition 
in interstate commerce as to price with two of said manufacturers 
because they have entered into license agreements with respondent to 
sell their products at not less than certain stated prices stipulated and 
fixed in said license agreements. 

Par. 2. In connection with and in the conduct of its said business 
and in furtherance of a plan and scheme of respondent to control 
and restrain free and open competition in interstate commerce in 
automobile motor-testing devices of the same or of a substantially 
similar and competing kind as those manufactured by respondent, 
respondent has done and committed and does commit the following 
acts and things which form successive and integral parts of its said 
plan and scheme: 

Respondent in 1932 purchased a certain patent issued by the United 
States on December 2, 1919, for the use of a vacuum gauge “in combi- 
nation with an internal combustion engine * * * as an indicator 
of the load factor and relative fuel economy in the motor,” together 
with all the rights of the owner under such a patent, which will expire 
in or about the year 1936. 

Following such purchase respondent began to manufacture and has 
manufactured and does manufacture certain testing devices consisting 
of a large number of separate and unrelated parts and items which 
respondent assembles into a single, complete testing device of various 
types and kinds and models which respondent thereupon has sold and 
sells in interstate commerce at prices ranging from $175 to $1,000 
per device. Such complete device is used not only for testing the 
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load factor and relative fuel economy in automobile motors, but also 
for testing other independent parts of automobiles, such as spark 
plugs, ignition, condensers, voltmeters, ammeters, etc., which were and 
are nonessential to the use of the said vacuum gauge. One alone of 
said large number of separate and unrelated parts and items so as- 
sembled into single, complete testing devices of said various types 
and kinds and models is the said vacuum gauge, which itself is not 
patented, only the use of which as above described being covered by 
said letters patent purchased and owned by respondent. Said 
vacuum gauge is only a small and minor part in cost, in relative value, 
and in functioning of each such complete testing device. None of 
the remaining large number of said separate and unrelated parts and 
items so assembled into single complete testing devices is protected by 
patent or otherwise, but each is an item which can be freely and 
without any restraint whatever purchased by respondent’s said com- 
petitors in the ordinary course of trade and commerce in the United 
States. The complete assembled device is called a motor analyzer and 
is not itself patented. 

Following such purchase of said patent covering the use of said 
vacuum gauge as above described and nothing else and in 1933, re- 
spondent, either directly or through one, National Patent Corpora- 
tion, which for a consideration insured respondent’s said patent rights 
and acted in respect of the matters and things herein alleged as the 
agent of respondent, has threatened in the case of three, and has 
actually commenced against one, of respondent’s five competitors 
above-mentioned suits to recover damages for the alleged infringe- 
ment of said patent so purchased by respondent, the basis of such 
suit being that said competitor had embodied and comprised said 
vacuum gauge in testing devices manufactured by said competitor, 
when in fact said devices contain many other and different parts and 
items of construction from those used by respondent in his said com- 
plete testing devices. One of the competitors of respondent so threat- 
ened with an infringement suit, rejected a proposition of respondent 
to accept a license agreement with a stipulated minimum price in- 
crease of more than 80 percent in the testing devices manufactured by 
it and, in order to avoid such litigation temporarily ceased to manu- 
facture testing devices. In the suit actually commenced, and in each 
of the other two threatened suits, the competitor sued by respondent 
has claimed and claims that, in order to avoid the expense of such 
litigation, it was compelled to and did involuntarily and under such 
coercion and compulsion, compromise and settle such suit and nego- 
tiate and effect the withdrawal of such threatened suits by entering 
into an agreement with respondent under the terms of which respond- 
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ent purported to issue to said competitor a license for the manufac- 
ture, use, and sale of automobile motors testing devices embodying 
and comprising said vacuum gauge claimed by respondent to be cov- 
ered by its said patent as one of its parts and features, but all on the 
distinct understanding and condition that said competitor and 
licensee would not sell testing devices or any one of them at less than 
the certain stated prices for each type and kind and model of testing 
devices stipulated and fixed in said agreement, and limiting the 
license strictly to testing devices sold by said competitor at not less 
than such minimum prices, on the penalty of an admitted violation 
of the license and infringement of said patent and termination of the 
license by the respondent. Each of said license agreements, in addi- 
tion to containing the aforesaid price-fixing provisions, did not con- 
fine itself either to the use of the said vacuum gauge in the manner 
above described and covered by respondent’s said patent or to the 
vacuum gauge itself, but included the complete testing devices with 
all of their separate and unrelated parts and items in no way covered 
by respondent’s said patent. 

Since respondent and its three competitors above mentioned en- 
tered into said license agreements the catalog prices of the testing 
devices of said three competitors have been substantially advanced 
over the prices quoted by said competitors on the same type and 
kind and model of testing devices manufactured and distributed by 
said competitors prior to the making of said license agreements, such 
increases being approximately 25 percent of the preagreement prices, 
which themselves carried a profit to said competitors. 

Respondent purchased said patent covering the use of said vacuum 
gauge as above described for the purpose of unlawfully restraining 
interstate trade and commerce, and combined said vacuum gauge in 
single, complete testing devices as above stated for the same unlawful 
purpose, and did all of the acts and things above described among 
others as integral parts of its said plan and scheme unlawfully to 
control and restrain interstate commerce in said testing devices. 

Par. 3. By means of said unlawful plan and scheme to control and 
restrain interstate commerce in said testing devices, which extended 
far beyond the limits of respondent’s rights as owner of the patent on 
the specified use of said vacuum gauge, respondent has been and is 
enabled to control and to restrain competition in interstate commerce 
in said testing devices and particularly to control, to a substantial 
extent, the prices paid and to be paid for said testing devices by the 
purchasers thereof and to bring about an enhancement of such prices 
over those that prevailed prior to said unlawful acts of respondent 
and that would have prevailed and would continue to prevail except 
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for said unlawful acts of respondent and if there had been a continu- 
ation of free and open competition in said testing devices, and by and 
from such unlawful acts of respondent injury has resulted to the pur- 
chasers of such devices and to the public. 

The aforesaid unlawful acts of respondent have had the capacity 
and tendency to cause and have caused the purchasing public to pay 
a higher price for the testing devices purchased than would have been 
the price under conditions of free and open competition, and the pub- 
lie receiving services from such devices to pay a higher price for 
such services than would have been the price had the testing devices 
been purchased under conditions of free and open competition. 

Par. 4. There were and are, among the competitors of respondent 
as above stated in paragraph 1, other manufacturers of the same or 
substantially similar and competing automobile motor-testing de- 
vices, who have been coerced and compelled by said unlawful acts of 
respondent to enter involuntarily into agreements restricting and 
preventing sales of said testing devices in interstate commerce in 
free and open competition, or otherwise than at stipulated and fixed 
minimum prices; and one of said competitors has actually been driven 
temporarily by respondent’s said unlawful acts out of the business 
of manufacturing said testing devices, thereby interfering with the 
free flow of interstate commerce in the shipment of testing devices 
which otherwise would have been manufactured by one of said com- 
petitors. Consequently, said unlawful acts of respondent have tended 
and do tend to restrain, prevent, and suppress the interstate com- 
merce of respondent’s said competitors in the testing devices which 
were and are or would otherwise be manufactured and shipped by 
said competitors in interstate commerce and have tended and do tend 
otherwise to prejudice and injure said competitors and the public. 

Par. 5. The above acts and practices of respondent are to the in- 
jury and prejudice of the public and of competitors of respondent 
in interstate commerce within the meaning and intent of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Frnpines as To THE Facrs, and OrpErR 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on December 31, 1935, issued, and on 
January 2, 1936, served, its complaint in this proceeding upon re- 
spondent Joseph Weidenhoff, Inc., a corporation, charging it with 
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the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
(respondent having filed no answer), testimony and other evidence 
in support of the allegations of said complaint were introduced by 
Henry Junge, attorney for the Commission, before W. W. Sheppard, 
an examiner of the Commission theretofore duly designated by it, 
and in opposition to the allegations of the complaint by C. C. Batz, 
attorney for the respondent; and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, testimony, and other 
evidence, and brief in support of the complaint (brief on behalf 
of respondent not having been filed and oral argument not having 
been requested by counsel for respondent), and the Commission hav- 
ing duly considered the same, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Joseph Weidenhoff, Inc., is an Illinois 
corporation, having its principal office and manufacturing plant 
located at 4344 West Roosevelt Road, Chicago, Ill. Respondent is, 
and for a number of years has been, engaged in the business of man- 
ufacturing electrical devices and automobile motor-testing devices, 
together with all accessories. 

Par. 2. In the course and conduct of said business, respondent 
causes the products which it manufactures to be sold and shipped in 
commerce between and among the various States of the United States 
to customers, generally wholesale automotive supply dealers, located 
in various parts of the United States, who resell said products to 
members of the purchasing public. The volume of respondent’s 
business in the manufacture, sale, and distribution of these automo- 
bile-testing devices amounts annually to approximately $450,000. 
Respondent is the largest manufacturer and distributor of automo- 
bile testing devices in the United States. The principal portion of 
respondent’s business is in commerce between and among the various 
States of the United States. For the purpose of effectuating sales, 
respondent utilizes wholesale automotive supply dealers and also 
employs a number of salesmen. In the conduct of its business, re- 
spondent has been, and is, in competition with each and all of five 
manufacturers as regards the manufacture, sale, distribution, ship- 
ment, and servicing of their respective automobile-testing devices. 


JOSEPH WEIDENHOFF, INC. 999 
592 Findings 


Par. 8. On or about December 19, 1932, the respondent purchased 
from one Edward R. Hewitt, an inventor and engineer of Washing- 
ton, D. C., a patent (carrying patent No. 1,323,531) issued by the 
United States Patent Office on December 2, 1919, pertaining to a 
vacuum gauge used “in combination with an internal combustion 
engine * * * as an indicator of the load factor and relative 
fuel economy in the motor,” together with all the rights of the 
owner under said patent. This said patent expired on December 2, 
1936. 

Par. 4. Following the purchase of this patent, respondent began to 
manufacture, and continues to manufacture, certain testing devices 
consisting of a large number of separate and unrelated parts and 
items which are assembled into a single complete testing device in 
various types and models. Respondent has sold these assembled 
devices in interstate commerce at prices ranging from $175 to $1,000 
per device. Such completely assembled device contains not only a 
vacuum gauge used to measure the suction in the manifold of inter- 
nal combustion engines, but also devices used in testing other parts 
of the engine, such as spark plugs, igniters, condensers, and batteries. 
Such devices consist of coil heater, ammeter, condenser tester, volt- 
meter, comparative coil tester, time clock, compression gauge, spark 
gap, etc., each one of these testing devices being separate and un- 
related to the vacuum gauge. The completed testing device con- 
sists of a steel bench mounted on rollers. The various testing de- 
vices and gadgets are attached to the bench. There are also various 
odds and ends of wires, lights, and other accessories fastened to the 
bench and in the drawers, but said vacuum gauge is only a small 
and minor part in cost, in relative value, and in functioning of each 
such complete testing device. Only the vacuum gauge was patented. 
None of the remaining large number of said separate and unrelated 
parts and items so assembled into single complete testing devices is 
protected by patent, or otherwise, but each is an item which can be 
freely and without any restraint whatever purchased by respondent’s 
said competitors in the ordinary course of trade and commerce in 
the United States. The complete assembled device is called a motor 
analyzer. and is not itself patented. 

Par. 5. Respondent had, and still has, several competitors, all of 
whom likewise manufacture, assemble, and sell in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia similar testing devices consisting of a larger num- 
ber of separate and unrelated parts and items assembled into a sin- 
gle and complete testing device having different sizes of completed 
devices and different models. 
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Par. 6. After purchasing the aforesaid patent, the respondent di- 
rectly, or through one National Patent Corporation, which, for a 
consideration, insured respondent’s said patent rights and from time 
to time acted as the agent of respondent, endeavored to induce re- 
spondent’s competitors to enter into license agreements whereby, 
among other things, said competitors were to agree as to the selling 
price of their respective testing devices and to pay respondent royal- 
ties. The inducement was negotiated by threatening infringement 
suits. As a result of these negotiations an infringement suit was 
filed in the United States District Court for the Southern District of 
Michigan, against the Allen Electric and Equipment Company, of 
Kalamazoo, Mich., one of respondent’s competitors. This suit was 
later withdrawn. Subsequently a license agreement was entered into 
between said Allen Electric and Equipment Company and respondent, 
which contained no mention of selling price. 

Par. 7. Respondent did succeed in inducing the Electric Heat Con- 
trol Company of Cleveland, Ohio, a competing manufacturer of 
internal combustion engine testers, of which the vacuum gauge is one 
of the several testing devices assembled into the completed device, to 
enter into a license agreement, which set forth prices that were sub- 
stantially 25 percent higher than said company’s previously pub- 
lished prices. The largest testing machine made by said Electric 
Heat Control Company was sold at a price of $340, and the vacuum 
gauge used in this device cost less than $1.00 to manufacture. Re- 
spondent also entered into a similar license agreement with the Sun 
Manufacturing Company of Chicago, Ill., another competitor, 
whereby said company, a partnership, agreed to pay royalties to the 
respondent to cover the use of a vacuum gauge in connection with its 
testing apparatus, and agreed to maintain a certain price schedule 
on its testers in the sale of them to the trade. Among the conditions 
which were made a part of such license agreements was in each in- 
stance one relating to the price or prices at which the licensee’s prod- 
ucts should be sold. The following provision from respondent’s said 
license agreement with the aforesaid Electric Heat Control Company 
is typical of these agreements: 

The foregoing license is expressly limited to the sale by the licensee of ma- 
chines, coming within the terms of this license agreement, for a price of not 
less than thirty dollars ($30) each at retail on the ist named machine in para- 
graph (2) one hundred dollars ($100) each at retail on the 2nd named machine 
in paragraph (2); one hundred and seventy-five dollars ($175) each at retail 
on the 3rd named machine in paragraph (2) and three hundred dollars ($300) 
each at retail on the 4th named machine in paragraph (2), and any sale for 


less than said sum shall be a violation of this license and an infringement of 
said Letters Patent. 
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The Stromberg Motor Corporation of Chicago, Ill., also a competi- 
tor, refused to enter into any license agreement, and continued to 
operate its business as a manufacturer and vendor of engine-testing 
devices containing the vacuum gauge with other apparatus, regard- 
less of respondent’s threats of infringement suits. 

Par. 8. Each of said license agreements, in addition to containing 
price-fixing provisions, except for the license agreement which the 
Allen Electric and Equipment Company entered into with respond- 
ent, did not confine itself either to the use of the said vacuum gauge 
in the manner above described and covered by respondent’s said 
patent or to the vacuum gauge itself, but included the complete test- 
ing devices with all of their separate and unrelated parts and items 
in no way covered by respondent’s said patent. 

Par. 9. The aforesaid license agreements entered into between the 
respondent and its various competitors were kept in effect for some 
time, and the licensees sold their respective testing devices at the 
stipulated prices until on or about January 1, 1936. Said license 
contracts terminated on December 2, 1936, with the death of the 
aforesaid patent (patent No. 1,323,531). The record does not indi- 
cate that since that time respondent has entered into other or similar 
agreements with any of the said licensees, or other competitors for 
the purpose of stipulating the terms and conditions of the sale of 
automobile-testing devices by such competitors. 

Par. 10. By means of said unlawful plan and scheme to control 
and restrain interstate commerce in said testing devices, which ex- 
tended far beyond the limits of respondent’s rights as owner of the 
patent on the specified use of said vacuum gauge, respondent has 
been enabled to control and to restrain competition in interstate com- 
merce in said testing devices, and particularly to control, to a sub- 
stantial extent, the prices paid, and to be paid, for said testing devices 
by the purchasers thereof, and to bring about an enhancement of 
such prices over those that prevailed prior to said unlawful acts of 
respondent and that would have continued to prevail, except for said 
unlawful acts of respondent. By such unlawful acts of respondent 
injury has resulted to the purchasers of such devices and to the 
public. Further, said unlawful acts of respondent have caused the 
purchasing public to pay a higher price for the testing devices pur- 
chased by them than would have been the price under conditions of 
free and open competition. 

Par. 11. There were, and are, among the aforesaid competitors of 
respondent, other manufacturers of substantially similar and com- 
peting automobile motor-testing devices, who have been coerced and 
compelled by said unlawful acts of respondent to enter involuntarily 
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into agreements restricting and preventing sales of said testing de- 
vices in commerce among and between the various States of the 
United States and in the District of Columbia in free and open com- 
petition with each other or otherwise than at stipulated and fixed 
minimum prices. Said unlawful acts of respondent have tended to 
restrain, suppress, and unduly hamper and restrict the free flow of 
said motor-testing devices in commerce among and between the vari- 
ous States of the United States and in the District of Columbia, and 
have tended otherwise to prejudice and injure said competitors and 
the public generally. 
CONCLUSION 


The aforesaid acts and practices of the respondent, Joseph Weiden- 
hoff, Inc., are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled, “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission (to which respondent filed 
no answer), testimony and other evidence taken before W. W. Shep- 
pard, an examiner of the Commission theretofore duly designated by 
it, in support of the allegations of said complaint and in opposition 
thereto, and brief for the Commission filed herein (respondent having 
filed no brief and having not requested oral argument), and the 
Commission having made its findings as to the facts and its con- 
~clusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It ts ordered, 'That the respondent, Joseph Weidenhoff, Inc., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the sale of electrical devices and automobile testing de- 
vices, together with accessories thereto, in interstate commerce and 
in the District of Columbia, do forthwith cease and desist from: 

1. Entering into and carrying out any agreement, combination, or 
understanding between itself and any other manufacturer or dis- 
tributor of electrical devices and automobile testing devices, through 
the use of license agreements and contracts, or otherwise, to fix and 
maintain prices, whether enhanced or otherwise, to be exacted by 


JOSEPH WEIDENHOFF, INC, 603 


' 


592 Order 


them or by any of them from the purchasers of electrical devices and 
automobile testing devices; 

2. Coercing, intimidating, and inducing any of its competitors who 
manufacture and distribute electrical devices and automobile testing 
devices to raise or change the prices quoted by them to uniform prices 
fixed by an understanding and agreement between the respondent and 
any of them. 

It is further ordered, That the said respondent shall within 60 days 
from the date of service upon it of this order file with this Commis- 
sion a report in writing setting forth the manner and form in which 
it shall have complied with this order. 
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. In tHe MATTER OF 


AMERICAN CRAYON COMPANY, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2967. Complaint, Nov. 4, 1936—Decision, Jan. 31, 1938 


Where some 14 corporations engaged in manufacture of chalk and wax crayons, 
water colors, tempera colors, and other items of school supplies, and in the 
sale and distribution thereof to the same trade and with the same customers 
or potential customers in the various States and in the District of Columbia, 
and representing practically the entire source of ‘supply of such products 
in the United States, and, prior to the organization of their industry into an 
association in 1933 and subsequent activities of said association and its later 
successor institute, in competition with one another as to price— 

(a) Discussed and compared prices, terms, and discounts at which they were 
offering and selling their said products and prices at which they were 
suggesting resale thereof, at meetings held from time to time and at various 
places, and thereby came to an agreement and understanding to fix prices, 
terms, and discounts at which they would offer and sell their said products 
and, to a substantial extent, did thereafter so offer and sell same at prices 
substantially uniform as among themselves, and with substantially uniform 
resale price schedules therefor, and did thereafter, in pursuance of their 
said understanding, make substantially uniform changes in their said prices 
and resale price schedules; and 

(b) Reported to their said association and its successor institute information as 
te prices, suggested resale prices, and terms of sale and discounts subject 
to change without notice, at which they were selling their said various 
products; and 

Where aforesaid association and its successor institute— 

(c) Cooperated with aforesaid corporations through holding meetings for them 
to enter into such agreements as aforesaid, and through acting as a clear- 
ing house for the exchange of information submitted by said corporations 
as to such prices, terms, and discounts fixed by such agreements, and duly 
disseminating such information to the members; 

With result of causing them, and tending to cause them, to offer and sell their 
said competitive chalk and wax crayons, water colors, tempera colors, and 
other items of school supplies at prices substantially uniform among them- 
selves, fixing and maintaining substantially uniform resale price schedules 
thereof, and substantially restricting price competition among and between 
them, and keeping prices at an artificial level: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Reuben J. Martin for the Commission. 
Wise, Whitney & Canfield, of New York City, for respondents; 


along with Wall, Haight, Carey & Hartpence, of Jersey City, N. J., 
for Joseph Dixon Crucible Co.; 
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Johnson, Clapp, Ives & Knight, of Boston, Mass., for Standard 
Crayon Manufacturing Co.; 

Amerling & Angell, of New York City, for Globe Crayon Co.; and 

Wesselman & Kraus, of New York City, for Art Crayon Co. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that American 
Crayon Company; Binney & Smith Co.; Milton Bradley Co.; Talens 
School Products, Inc.; Joseph Dixon Crucible Company; Standard 
Crayon Manufacturing Co.; National Crayon Company; New Jersey 
Crayon Company; Pennart Crayon Co.; Creston Crayon Company; 
Weber Costello Co.; American Art Clay Co.; Globe Crayon Company, 
Art Crayon Company, hereinafter referred to as corporate respond- 
ents; and the Crayon, Water-Color and Craft Institute, hereinafter 
referred to as the respondent association, have been and now are using 
unfair methods of competition in commerce as “commerce” is defined 
in said act; and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint, stating its charges in that respect as follows: 

ParacrapPH 1. Said corporate respondent, American Crayon Com- 
pany, is a corporation organized under the laws of the State of 
Ohio in 1890, with its principal office located in the city of Sandusky 
within the said State. 

Par. 2. Said corporate respondent, Binney & Smith Co., is a cor- 
poration organized under the laws of the State of New York in 1902, 
with its principal office located at 41 East Forty-second Street in the 
city of New York within said State. 

Par. 3. Said corporate respondent, Milton Bradley Co., is a cor- 
poration organized under the laws of the State of Massachusetts in 
1884 with its principal office located in the city of Springfield within 
said State. 

Par. 4. Said corporate respondent, Talens School Products, Inc., 
is a corporation organized under the laws of the State of Delaware 
in 1931 with its principal office located at 36 West Twenty-fourth 
Street in the city of New York within the State of New York. 

Par. 5. Said corporate respondent, Joseph Dixon Crucible Com- 
pany, is a corporation organized under the laws of the State of New 
Jersey in 1868, with its principal office located at Jersey City within 
the State of New Jersey. 
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Par. 6. Said corporate respondent, Standard Crayon Manufactur- 
ing Co., is a corporation organized under the laws of the State of 
Massachusetts in 1910 with its principal office located at Danvers 
within the State of Massachusetts. 

Par. 7. Said corporate respondent, National Crayon Company, is 
a corporation organized under the laws of the State of Pennsyl- 
vania in 1855 with its principal office located in the city of West 
Chester within the State of Pennsylvania. 

Par. 8. Said corporate respondent, New Jersey Crayon Company, 
is a corporation organized under the laws of the State of New Jersey 
in 1921 with its principal office located in the city of Paterson within 
the State of New Jersey. 

Par. 9. Said corporate respondent, Pennart Crayon Company, is 
a corporation organized under the laws of the State of Pennsylvania 
in 1918 with its principal office located in Easton within the State of 
Pennsylvania. 

Par. 10. Said corporate respondent, Creston Crayon Company, is 
a corporation organized under the laws of the State of New York 
in 1933 with its principal office in the city of New York within the 
State of New York. 

Par. 11. Said corporate respondent, Weber Costello Co., is a cor- 
poration organized under the laws of the State of Illinois with its 
principal office located in the city of Chicago Heights within the 
State of Illinois. 

Par. 12. Said corporate respondent, American Art Clay Company, 
is a corporation organized under the laws of the State of Indiana 
with its principal office located at 4717 West Sixteenth Street in 
the city of Indianapolis within the State of Indiana. 

Par. 18. Said corporate respondent, Globe Crayon Company, is 2 
corporation organized under the laws of the State of New York in 
1936 with its principal office located in the city of Brooklyn within 
the State of New York. 

Par. 14. Said corporate respondent, Art Crayon Company, is @ 
corporation organized under the laws of the State of New York in 
1921, with its principal office at 253 Thirty-sixth Street in the city 
of Brooklyn within the State of New York. 

Par. 15. All of said corporate respondents for a long time, to wit, 
more than 1 year last past, have been and now are engaged in the 
manufacture and distribution of chalk and wax crayons, water colors, 
tempera colors, and other items of school supplies, which the said 
respective corporate respondents sell to their respective customers lo- 
cated in the various States of the United States, causing said products, 
when sold, to be transported in interstate commerce from the State 
of their respective manufacture to the purchasers thereof located in 
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the various States of the United States. Except for the said practices 
engaged in by said corporate respondents as hereinafter set forth, 
said corporate respondents would be in free, open, and activé compe- 
tition with each other in the sale and distribution in interstate com- 
merce of their respective products. 

Par. 16. Each of said corporate respondents, with the exception of 
Art Crayon Company, is now and has been since December 1934, a 
member of said respondent association, Crayon, Water-Color and 
Craft Institute, and has been represented at the meetings of said 
association. 

Said corporate respondent, Art Crayon Company, was formerly 
a member of said respondent association, Crayon, Water-Color and 
Craft Institute, and during the time it was a member of said respond- 
ent association was represented at the meetings of said association. 
Said corporate respondent, since its resignation as a member of said 
respondent association, Crayon, Water-Color and Craft Institute, has 
continued to cooperate with said respondent association and with said 
other corporate respondents in their activities. 

Par. 17. Said corporate respondents, acting in cooperation with each 
other and through and in cooperation with said respondent association 
for more than 1 year last past, and particularly since December 1934, 
have entered into an understanding, agreement, combination, or con- 
spiracy among themselves and with and through said respondent 
association to restrict, restrain, and suppress competition in the sale 
and distribution of chalk and wax crayons, water colors, tempera 
colors, and other items of school supplies to customers located through- 
out the several States of the United States, as aforesaid, by agreeing 
to fix and maintain uniform prices, terms, and discounts at which 
said chalk and wax crayons, water colors, tempera colors, and other 
items of school supplies are to be sold, and to cooperate with each 
other in the enforcement and maintenance of said fixed prices, terms, 
and discounts by exchanging information through said respondent 
association as to the prices, terms, and discounts at which said cor- 
porate respondents have sold and are offering to sell said chalk and 
wax crayons, water colors, tempera colors, and other items of school 
supplies to said customers. 

Par. 18. Said corporate respondents, in furtherance of their afore- 
said understanding, agreement, combination, or conspiracy, on Decem- 
ber 15, 1934, organized a voluntary trade association known as the 
Paint and Crayon Industry. Subsequently, to wit, on May 14, 1936, 
said voluntary trade association was incorporated under the Non- 
Profit Corporation Statute of the State of New York and its name 
was changed to Crayon, Water-Color and Craft Institute. Said re- 
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spondent association the, aforesaid Crayon, Water-Color and Craft 
Institute, is composed of manufacturers of chalk and wax crayons, 
water cdlors, tempera colors, and other items of school supplies, located 
throughout the several States of the United States, and has as its 
principal members said corporate respondents herein named, which 
said corporate respondents manufacture and sell a large majority of 
the total volume of chalk, wax crayons, water colors, tempera colors, 
and other items of school supplies used and sold in interstate com- 
merce in the United States. Said respondent association, since its 
organization, has acted as a clearing house for the exchange of infor- 
mation submitted by said corporate respondents including reports as 
to the sales of chalk and wax crayons, water colors, tempera colors 
and other similar items of school supplies, together with prices, dis- 
counts and terms at which said chalk, wax crayons, water colors, tem- 
pera colors, and other similar items of school supplies are sold or 
offered to be sold. Headquarters of said respondent association, since 
its organization, have been and now are maintained at 386 Fourth 
Avenue in New York City within the State of New York, and regular 
meetings of the members of said respondent association have been and 
are held from time to time, at which meetings said corporate respond- 
ents discuss trade and competitive conditions in the chalk and wax 
crayons, water colors, tempera colors, and other similar items of 
school supplies industry, and agree upon and establish trade policies 
to be followed and prices to be charged by said corporate respondents 
in the sale and distribution of their said products and resale prices at 
which said products are to be sold, and perform the acts and things 
hereinbefore alleged in paragraph 17. 

Par. 19. The result of the acts and conduct of the said corporate 
respondents and of the said respondent association, as hereinbefore 
set out in paragraphs 17 and 18 has been and now is to unduly tend 
to substantially lessen, restrict, and suppress competition in the inter- 
state sale of chalk and wax crayons, water colors, tempera colors, and 
other similar items of school supplies throughout the several States 
of the United States, particularly in the prices quoted and discounts 
allowed by said corporate respondents, and to enhance the prices of 
said chalk and wax crayons, water colors, tempera colors, and other 
similar items of school supplies, above the prices which had thereto- 
fore prevailed and which would prevail in normal natural and open 
competition between said corporate respondents, and also to tend to 
create a monopoly in the said corporate respondents in the manu- 
facture and sale of chalk and wax crayons, water colors, tempera 
colors, and other similar items of school supplies in interstate 
commerce. 


AMERICAN CRAYON ©O., ET AL. 609 
604 Findings 


Par. 20. The foregoing alleged acts and practices of the said cor- 
porate and association respondents have been and still are to the preju- 
dice of the buying public generally and customers of said corporate 
respondents in particular, and constitute unfair methods of compe- 
tition in commerce within the intent and meaning of Section 5 of 
an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on November 4, 1936, issued and 
served its complaint in this proceeding upon the respondents, Ameri- 
can Crayon Company, Binney & Smith Company, Milton Bradley 
Company, Talens School Products, Inc., Joseph Dixon Crucible 
Company, Standard Crayon Manufacturing Co., National Crayon 
Company, New Jersey Crayon Company, Pennart Crayon Co., 
Creston Crayon Company, Weber Costello Co., American Art Clay 
Co., Globe Crayon Company, Art Crayon Company, and Crayon, 
Water-Color & Craft Institute, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondents’ answers thereto, the attorneys of record for all said 
respondents tendered and entered into a stipulation as to the facts 
with the Chief Counsel for this Commission subject to the approval 
of the Commission, by which it is agreed that the statement of facts 
therein contained may be taken as the facts in this proceeding, and 
in lieu of testimony in support of the charges stated in the com. 
plaint, and in opposition thereto; and that the Commission may pro. 
ceed on said statement of facts to make its report, stating its find- 
ings as to the facts (including inferences which it may draw from 
the said stipulated facts) and its conclusion based thereon, and enter 
its order disposing of the proceedings without presentation of argu- 
ment or the filing of briefs; which said stipulation has been by the 
Commission approved. Thereafter, this proceeding regularly came 
on for final hearing before the Commission on the said complaint, 
the answers thereto and the said stipulation and statement of facts, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom. . 
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Paragraru 1. All of the respondents above named are now and 
were at all times hereinafter mentioned corporations duly organized 
under the laws of the States of Ohio, New Jersey, Massachusetts, 
Delaware, New Jersey, Massachusetts, Pennsylvania, New Jersey, 
Pennsylvania, New York, Illinois, Indiana, New York, New York, 
and New York, respectively. 

Par. 2. All of the respondents are now and for a number of years 
past have been engaged in the manufacture, sale, and distribution of 
chalk and wax crayons, water colors, tempera colors, and other items 
of school supplies, except that the Standard Crayon Manufacturing 
Co. at the times herein material manufactured and sold only chalk 
and wax crayons, and the Weber Costello Co. and American Art 
Clay Co. manufactured and sold only chalk. Pursuant to such sales 
and as a part thereof, respondents have regularly made shipment of 
said products from their respective places of business through and 
into the District of Columbia and States of the United States other 
than the States of the point of origin of such shipments. The chalk 
and wax crayons, water colors, tempera colors, and other items of 
school supplies manufactured and sold by each respondent have been 
and are similar to and have the same or similar uses and purposes as 
the chalk and wax crayons, water colors, tempera colors, and other 
items of school supplies of all other respondents; they seek and have 
sought to sell the same to the same trade and all dealers in and users 
of chalk and wax crayons, water colors, tempera colors, and other 
items of school supplies in the various States and in the District of 
Columbia are and have been the customers of or the potential cus- 
tomers of each and all of the respondents. Respondents represent 
and have represented practically the entire source of supply of chalk 
and wax crayons, water colors, tempera colors, and other items of 
school supplies in the United States. 

Par. 8. Prior to the year 1983, these respondents had been offering 
for sale and selling competitive chalk and wax crayons, water colors, 
tempera colors, and other items of school supplies at prices deter- 
mined by competition among them and these prices in many in- 
stances varied as among said respondents. In the year 1983, the re- 
spondents organized their industry under the name of the Paint & 
Crayon Industry Association. In the years 1934, 1985, and 1936, 
these respondents held meetings from time to time at various places, 
at which meetings they discussed and compared prices, terms, and 
discounts at which they were offering for sale and selling competitive 
chalk and wax crayons, water colors, tempera colors, and other items 
of school supplies and prices at which they were suggesting that said 
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chalk and wax crayons, water colors, tempera colors, and other items 
of school supplies were to be resold or offered for resale. At and 
by means of said meetings and discussions, respondents came to an 
agreement or understanding to fix the prices, terms, and discounts 
at which they would and thereafter to a substantial extent did offer 
for sale and sell competitive chalk and wax crayons, water colors, 
tempera colors, and other items of school supplies at prices substan- 
tially uniform as among the respondents, and fixed and maintained 
substantially uniform resale price schedules containing prices at 
which said chalk and wax crayons, water colors, tempera colors, and 
other items of school supplies were suggested to be resold. From 
time to time thereafter, pursuant to such understanding, respondents 
made substantially uniform changes in said prices and in said resale 
price schedules. 

On or about May 1936, the respondents formed the Crayon, Water- 
Color & Craft Institute which is named as one of the respondents 
herein. Since the formation of the Association hereinbefore referred 
to and since the formation of the respondent Crayon, Water-Color 
& Craft Institute, the respondents have reported to said Association 
and to said Institute information as to the prices, suggested resale 
prices, terms of sale, and discounts subject to change without notice 
at which these respondents had sold and were selling said chalk and 
wax crayons, water colors, tempera colors, and other items of school 
supplies. All of said information has been duly disseminated by 
said Association and by said Institute to its members; and during 
all of this period of time, the said Association and the said Insti- 
tute have acted as a clearing house for the exchange of information 
submitted by said corporate respondents. 

The respondent, Joseph Dixon Crucible Company, resigned from 
the respondent Crayon, Water-Color & Craft Institute on June 19, 
1936, and at all times material herein was engaged only in the sale of 
wax crayons manufactured by others and in certain other items of 
school supplies which it manufactured, to wit, compressed crayons. 

Respondent, Art Crayon Company, resigned from the Paint & 
Crayon Industry Association on June 4, 1935, and has never been a 
member of respondent, Crayon, Water-Color and Craft Institute. 
Said respondent did not report in writing to the Paint & Crayon 
Industry Association subsequent to its resignation therefrom and has 
not so reported to the Crayon, Water-Color & Craft Institute. It 
has at times discussed with the Crayon, Water-Color & Craft In- 
stitute information as to prices, suggested resale prices and terms 
of sale and discounts at which it has sold and was selling said chalk 
and wax crayons, water colors, tempera colors, and other items of 
school supplies. 
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Par. 4. The result of said meetings and discussions and under- 
standings and the things done pursuant thereto as above stated, has. 
been to cause and to tend to cause respondents to offer for sale and 
sell competitive chalk and wax crayons, water colors, tempera colors, 
and other items of school supplies at prices substantially uniform 
among said respondents, to fix and maintain substantially uniform 
resale price schedules of chalk and wax crayons, water colors, tem- 
pera colors, and other items of school supplies and to substantially 
restrict price competition among and between said respondents and 
to keep prices at an artificial level. 


CONCLUSION 


The aforesaid acts and practices of the respondents are to the 
prejudice of the public and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of re- 
spondents and a stipulation and statement of facts in support of the 
allegations of the complaint and in opposition thereto, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It «s ordered, That said corporate respondents, American Crayon 
Company, Binney & Smith Company, Milton Bradley Company, 
Talens School Products, Inc., Joseph Dixon Crucible Company, 
Standard Crayon Manufacturing Co., National Crayon Company, 
New Jersey Crayon Company, Pennart Crayon Co., Creston Crayon 
Company, Weber Costello Co., American Art Clay Co., Globe 
Crayon Company, and Art Crayon Company, their subsidiaries, offi- 
cers, agents, and employees, and each of them, do cease and desist 
from acting in cooperation with each other and through and in coop- 
eration with said respondent Association, whereby they enter into 
agreements to fix and maintain uniform prices, terms and discounts 
at which chalk and wax crayons, water colors, tempera colors, and 
other items of school supplies are to be sold, or prices at which said 
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chalk and wax crayons, water colors, tempera colors, and other items 
of school supplies are to be resold or offered for resale to customers 
located throughout the several States of the United States in inter- 
state commerce; and from enforcing and maintaining by concert of 
action the aforesaid fixed prices, terms, and discounts by the exchange 
of information with each other directly or through said respondent, 
Association as to the prices, terms, and discounts at which said 
corporate respondents are offering to sell said chalk and wax crayons, 
water colors, tempera colors, and other items of school supplies to 
customers located throughout the several States of the United States 
in interstate commerce; and from doing any acts or taking any other 
steps by concert of action to enforce and maintain said fixed prices, 
terms, and discounts to said customers located throughout the several 
States of the United States in interstate commerce. 

It is further ordered, That said respondent association, Crayon, 
Water-Color & Craft Institute, its officers, agents, and employees do 
cease and desist from cooperating with said corporate respondents 
by holding meetings of the members of said respondent association 
at which said meetings said corporate respondents enter into agree- 
ments to fix prices, terms, and discounts at which said chalk and wax 
crayons, water colors, tempera colors, and other items of school sup- 
ples are sold or offered to be sold by said corporate respondents to 
their said customers located throughout the several States of the 
United States in interstate commerce; and from acting as a clearing 
liouse for the exchange of information submitted by said corporate 
respondents as to said prices, terms, and discounts fixed by agreement 
at which said chalk and wax crayons, water colors, tempera colors, 
and other items of school supplies are offered to be sold, or at which 
they are to be resold or offered for resale in interstate commerce as 
aforesaid in the enforcement and maintenance of said agreements; 
and from doing any acts or taking any action in the enforcement and 
maintenance of said agreements. 

It is further ordered, That the respondents shall within 60 days 
after the service upon them of this order file with the Commission 
a report in writing setting forth in detail the manner and form 
in which they have complied with the order to cease and desist 
hereinabove set forth. 
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In toe Marrer or 


BANNER MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDPR IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3067. Complaint, Aug. 28, 1937 *—Decision, Jan. 31, 1938 


Where a corporation engaged in distribution and sale of certain automobile 
accessories and other products to purchasers in other States and in District 
of Columbia, in substantial competition with those engaged in manufacture, 
distribution, and sale of similar products and others intended and designed 
for similar use, or in distribution and sale thereof, in commerce among the 
various States and in said District, and including those who do not in any 
way misrepresent the character and nature of their respective businesses 
and to purchasing public that their said products are generally safe from 
standpoint of corrosion for use as antifreeze products, and do not make use 
of other misleading representations as below set forth, or others similar 
thereto; in advertising certain of its antifreeze products in booklets, circu- 
lars, and show window displays distributed to purchasing public through 
service stations, hardware stores, accessory stores, and direct through the 
mails, and in other ways— 

(a) Represented that said preparations were safe and harmless solutions for 
general use in automobile radiators, through such statements aS “THE SAFE 
ANTI-FREEZE,” and through certifying, “FOR THE PROTECTION OF THE USER,” 
and that product was made ag below set forth “in strict conformity of 
standard,” ete.; and 

(b) Represented, through use of word “Manufacturing” in its corporate name, 
and through statements, in their advertising and branding of their said 
antifreeze solutions, “FOR THE PROTECTION OF THE USER against inferior 
compounds we certify that the product on which our name appears is made 
in strict conformity of standard under the strict supervision of our labora- 
tories. COMPOUNDED FOR AUTOMOBILE RADIATORS, BANNER MANUFACTURING 
COMPANY,” that it was the manufacturer of said antifreeze preparations 
and that they were made in its laboratories under its strict supervision; 

Facts being said antifreeze solutions would cause corrosion in cooling system 
in which continually used, would in many instances lessen effectiveness 
thereof and cause engine to overheat, and also corrosion on spark plugs, 
ignition wires, and other metal parts with which it came in contact, and 
would in many instances lessen effectiveness of ignition system through 
eausing “shorts” therein, and said antifreeze preparations in aforesaid 
respects were not safe, it did not manufacture or supervise manufacture or 
makeup thereof, nor operate any laboratory for the purpose of manufactur- 
ing, compounding, and testing such products along scientific lines; 

With result that public was led to believe that said antifreeze products were 
safe and harmless solutions for general use, not only from standpoint of 
protecting against freezing or damage due thereto, but from that of not 
causing corrosion in cooling system in which continually used, and other 
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troubles and difficulties as aforesaid indicated, and that its said products 
were made under strict laboratory supervision and that it manufactured 
same, and of misleading and deceiving members of purchasing public into 
erroneous and mistaken belief that said representations were true, and into 
purchase of substantial quantities of its said products as result of such 
erroneous and mistaken beliefy thus engendered, and of unfairly diverting 
thereby trade to it from competitors who do not, in the sale and distribution 
of their respective products, make use of the same or similar misrepresenta- 
tions; to the injury of competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Before Mr. Robert S. Hall, trial examiner, 

Mr. William L. Taggart for the Commission. 

Mr. Benjamin N. Brody, of New York City, for respondent. 


AMENDED CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Banner 
Manufacturing Company, a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said Act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its amended complaint stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent, Banner Manufacturing Company, is 
now, and has been for several years last past, a corporation organized, 
existing, and doing business under the laws of the State of New York 
with its principal place of business at 841 East Forty-third Street, 
Brooklyn, N. Y. 

Par. 2. The respondent has been, and is now, engaged in the busi- 
ness of manufacturing, distributing, and selling certain automobile 
accessories and other products used in the operation and upkeep of 
automobiles. The respondent causes these products, when sold, to be 
transported from its aforesaid place of business to purchasers thereof 
located in various States other than the State of New York and in the 
District of Columbia, and maintains a constant course of trade in said 
products so distributed and sold by it in commerce among and between 
the various States of the United States. 

Tn the course and conduct of said business respondent has been, and 
is, in substantial competition with other corporations and with firms, 
and individuals and partnerships engaged in the manufacture, dis- 
tribution, and sale of similar products and other products intended 
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and designed for similar use in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. Some of the products marketed by respondent are anti- 
freeze preparations for use in automobile radiators, designated as 
Super-Artic, Gold Seal, Colonial, Globe, and Banner Radiator 
Glycerine. 

Par. 4. In the operation of its business and for the purpose of in- 
ducing the purchase of said antifreeze products on the part of mem- 
bers of the purchasing public respondent has made use of certain 
advertising literature such as booklets, circulars, and show-window 
displays represented to be descriptive of the various products herein 
named. The advertising literature herein referred to is distributed 
to members of the purchasing public through the medium of auto- 
mobile service stations, hardware stores, automobile accessory stores, 
and through the United States Mails direct to prospective purchasers 
and in other ways. 

With reference to the product designated as Banner Radiator 
Glycerine, the following representation is made in the advertising 
and branding of the product: 


THE SAFE ANTI-FREEZE 
* * * ¥ * * * 
With reference to the Banner Radiator Glycerine, and other anti- 
freeze preparations, namely, Super Artic, Gold Seal, Colonial, and 
Globe, the following representations are made in the advertising and 
branding of the product: 
FOR THE PROTECTION OF THE USER 

against inferior compounds we 

certify that the product on which 

our name appears is made in strict 

conformity of standard under the 


strict supervision of our labora- 
tories 


COMPOUNDED FOR AUTOMOBILE RADIATORS 
BANNER MANUFACTURING COMPANY 


In said statements as set for above, together with other similar 
statements not herein set out, and in its general advertising respondent 
represents, and as the result of said representations the public is led 
to believe; that the above named antifreeze products are safe and 
harmless antifreeze solutions for general use both from the standpoint 
of giving protection against freezing or damage due to freezing and 
from the standpoint of causing corrosion in the cooling system in 
which they are continually used and causing corrosion on spark plugs, 
ignition wires, and other metal parts of the automobile with which 
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they might come in contact when used as directed; that its products 
generally are made under strict laboratory supervision; and that the 
respondent manufactures its antifreeze products at its premises. 

In truth and in fact the said Banner Radiator Glycerine and other 
antifreeze preparations, namely, Super-Artic, Gold Seal, Colonial, 
Globe, and Banner are not safe antifreeze preparations for general 
use from the standpoint of corrosion, as they will cause corrosion in 
the cooling system in which they are continually used, which will, in 
many instances, lessen the effectiveness of the cooling system and 
cause the engine to overheat; and they will cause corrosion on spark 
plugs, ignition wires, and other metal parts of the automobile with 
which such products come in contact, which will, in many instances, 
lessen the effectiveness of the ignition system by causing “shorts” — 
therein. The respondent does not manufacture or supervise the manu- 
facturing or make-up of these products, and the respondent does not 
operate any laboratory for the purpose of manufacturing, compound- 
ing, and testing these products along scientific lines. 

Par. 5. There are among the respondent’s competitors in commerce 
as herein set out those who do not in any way misrepresent the charac- 
ter and nature of their respective businesses, and who do not in any 
way represent to the purchasing public that their products are gen- 
erally safe for use as antifreeze products for automobile radiators 
when they are not, and do not make use of the other misleading repre- 
sentations herein set out or others similar thereto. 

Par. 6. The aforesaid false and misleading statements and repre- 
sentations as used by the respondent in its offering for sale and selling 
its various products as herein described, in commerce as herein set 
out, have had, and do now have, the tendency and capacity to, and 
do mislead and deceive members of the purchasing public into the 
erroneous and mistaken belief that said representations are true, and 
into the purchase of substantial quantities of respondent’s various 
products on account of said erroneous and mistaken beliefs induced 
as aforesaid. As a result thereof trade is unfairly diverted to re- 
spondent from competitors who do not, in the sale and distribution 
of their respective products make use of the same or similar misrepre- 
sentations. In consequence thereof injury has been, and is now 
being done by respondent to competition in commerce among and 
between the various States of the United States. 

Par. 7. The methods, acts, and practices of respondent herein set 
forth are all to the prejudice of the public and respondent’s competi- 
tors as hereinabove alleged. Said methods, acts, and practices consti- 
tue unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, entitled “An Act to 
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create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Rerort, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on August 28, 1937, issued, and on Sep- 
tember 2, 1937, served its amended complaint in this proceeding upon 
respondent, Banner Manufacturing Company, a corporation, charg- 
ing it with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
amended complaint and the filing of respondent’s answer, the Com- 
mission by order entered herein, granted respondent’s motion for per- 
mission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of the amended com- 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, which substitute answer was duly filed 
in the office of the Commission. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said 
amended complaint and the substitute answer, no briefs having been 
filed or oral argument made, and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1, Respondent, Banner Manufacturing Company, is 
now, and has been for several years last past, a corporation organ- 
ized, existing and doing business under the laws of the State of New 
York with its principal place of business at 841 East Forty-third 
Street, Brooklyn, N. Y. 

Par. 2. The respondent has been, and is now, engaged in the busi- 
ness of distributing and selling certain automobile accessories and 
other products used in the operation and upkeep of automobiles. 
The respondent causes these products, when sold, to be transported 
from its aforesaid place of business in the State of New York to 
purchasers thereof located in various States other than the State of 
New York and in the District of Columbia, and maintains a course 
of trade in said products so distributed and sold by it in commerce 
among and between the various States of the United States. 
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In the course and conduct of said business respondent has been, and 
is, in substantial competition with other corporations and with firms, 
and individuals and partnerships engaged in the manufacture, distri- 
bution, and sale of similar products and other products intended and 
designed for similar use, or in the distribution and sale of such prod- 
ucts in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 3. Some of the products marketed by respondent are antifreeze 
preparations for use in automobile radiators, designated as Super- 
Artic, Gold Seal, Colonial, Globe, and Banner Radiator Glycerine. 

Chemical examination of the products known as Super-Artic, Gold 
Seal, Colonial, and Globe showed the following results: 


INatURe OT Salple==— == a= eae clear, violet-colored, mobile liquid 
AROSE ULI MLO LULU S See ere a ee en ee re neutral 
Specihivreravaby ate loo Case eee cee ere 0. 920 
Methamolas(MethylsfA leohol) ta ag 2 tem est vast BA present 
Residuesat iy Co Ee. en oa a ee. Bh er be ebn tee io ee 0. 76% 
Calcium chloride (CaCh, anhydrous)--—--_-_-_--_-___-___-—_ 0.58% 
BACCO) Cee cae en ee ee ee ee not detected 
BES 1p Xe ee cee a a a not detected 
Probable Composition : 
Mephangl Saunt ante sit) oo eeevtyy Ose eet y oe yy 49% by weight 
WV be Tt aes ee ee BE ee 50.4% by weight 
Calcium chloride, anhydrous___---__-_______- 0.6% by weight 
(COlOLIN GS IND CLC ln ee ee ee ee present 


This solution has a freezing point below —40° F. so it will give 
protection at all temperatures normally encountered. Since the solu- 
tion is approximately half water, larger quantities of this material 
will be required for protection at temperatures down to —40° F. than 
is the case with denatured alcohol or with the usual grades of “anti- 
freeze methanol.” 

Chemical analysis of the Banner Radiator Glycerine shows the 
following: 


INatureot samples:2s ses) 2) seers clear, pale yellow, viscous liquid 
EVOa Ci @ an bOmtl GTI se ee ee ees neutral 
Npeciieworavityedbec) Ose s6 a5 6 oe ee oe 1. 240 
GU Oe nS 2) Wes OIE eS ie dee Se eae present 
Calcium chloride (CaCl, anhydrous) ~------_--_--.-______ 12. 9% 
NOLUFEG  — Spe 8 ee ee a es fist ee not detected 
1 OXON DC Lp ee fa es a ee ee ee not detected 
Sodiumuenitrite.GNaNOs) a= = 2. ea ee not detected 
Probable Composition : 

OMeoIiGh se ae ee ee ee 47% by weight 

Water le Pe RS 2rM TOs PEehe ets Stee eee eee 40% by weight 


Calcium chloride, anhydrous___------_________ 13% by weight 
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This solution (undiluted) starts to freeze at —86° F. When di- 
luted with an equal volume of water, it starts to freeze at +8° F. and, 
when diluted with one third its volume of water, it starts to freeze at 
—11° F. These figures show that the proportions recommended on 
the can for use at various temperatures will give protection against 
freezing. 

The presence of calcium chloride in both these solutions is likely to 
give rise to electrolytic corrosion. The calcium chloride concentra- 
tion in the cooling system will gradually increase due to successive 
additions of the antifreeze solution made necessary by evaporation of 
the methanol. With calcium chloride in the cooling system, care must 
be taken to see that none of the solution comes in contact with spark 
plugs or ignition wires. The salt deposited when the water evaporates 
is very difficult to remove and when it cools it absorbs water and be- 
comes a good electrical conductor, causing short circuits which are not 
easy to locate as they disappear when the engine is heated up. 

Par. 4. In the operation of its business and for the purpose of in- 
ducing the purchase of said antifreeze products on the part of mem- 
bers of the purchasing public respondent has made use of certain ad- 
vertising literature such as booklets, circulars, and show-window dis- 
plays represented to be descriptive of the various products herein 
named. The advertising literature herein referred to is distributed 
to members of the purchasing public through the medium of auto- 
mobile service stations, hardware stores, automobile accessory stores, 
and through the United States Mails direct to prospective purchasers 
and in other ways. 

With reference to the product designated as Banner Radiator Glyc- 
erine, the following representation is made in the advertising and 
branding of the product: 


THE SAFH ANTI-FREEZE 
* * * * * * * 


With reference to the Banner Radiator Glycerine, and other anti- 
freeze preparations, namely: Super-Artic, Gold Seal, Colonial, and 
Globe, the following representations are made in the advertising and 
branding of the product: 

FOR THE PROTECTION OF THE USER against inferior eom- 
pounds we certify that the product on which our name 


appears is made in strict conformity of standard under 
the strict supervision of our laboratories 


COMPOUNDED FOR AUTOMOBILE RADIATORS 
BANNER MANUFACTURING COMPANY 
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In said statements as set forth above, together with other similar 
statements not herein set out, and in its general advertising respondent 
represents, and as the result of said representations the public is led to 
believe ; that the above-named antifreeze products are safe and harmless 
antifreeze solutions for general use both from the standpoint of giving: 
protection against freezing or damage due to freezing and from the 
standpoint of not causing corrosion in the cooling system in which they 
are continually used and not causing corrosion on spark plugs, ignition 
wires, and other metal parts of the automobile with which they might 
come in contact when used as directed; that its products generally are 
made under strict laboratory supervision; and that the respondent. 
manufactures its antifreeze products. 

In truth and in fact the said Banner Radiator Glycerine and other 
antifreeze preparations, namely, Super-Artic, Gold Seal, Colonial, 
Globe, and Banner are not safe antifreeze preparations for general use 
from the standpoint of corrosion, as they will cause corrosion in the 
cooling system in which they are continually used, which will, in many 
instances, lessen the effectiveness of the cooling system and cause the 
engine to overheat. Said preparations will cause corrosion on spark 
plugs, ignition wires, and other metal parts of the automobile with 
which they come in contact, which will, in many instances, lessen the 
effectiveness of the ignition system by causing “shorts” therein. The 
respondent does not manufacture or supervise the manufacturing or 
make-up of these products, and the respondent does not operate any 
laboratory for the purpose of manufacturing, compounding, and test- 
ing these products along scientific lines. 

Par. 5. There are among the respondent’s competitors in commerce 
as herein set out those who do not in any way misrepresent the char- 
acter and nature of their respective businesses, and who do not in 
any way represent to the purchasing public that their products are 
generally safe from the standpoint of corrosion for use as antifreeze 
products for automobile radiators when they are not, and do not make 
use of the other misleading representations herein set out or others 
similar thereto. 

Par. 6. The aforesaid false and misleading statements and repre- 
sentations as used by the respondent in its offering for sale and selling 
its various products as herein described, in commerce as herein set out, 
have had, and do now have, the tendency and capacity to, and do, mis- 
lead and deceive members of the purchasing public into the erroneous 
and mistaken belief that said representations are true, and into the 
purchase of substantial quantities of respondent’s various products as 
a result of said erroneous and mistaken beliefs engendered as aforesaid. 
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As a result thereof trade in said commerce is unfairly diverted to 
respondent from competitors who do not, in the sale and distribution 
of their respective products, make use of the same or similar misrepre- 
sentations. In consequence thereof injury has been, and is now being, 
done by respondent to competition in commerce among and between the 
various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent Banner Manufac- 
turing Company, a corporation, are to the prejudice of the public and 
of respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of Section 5 of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission and the answer 
thereto filed herein on December 28, 1937, by respondent admitting all 
the material allegations of the amended complaint to be true and waiv- 
ing the taking of further evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

[tis ordered, That the respondent, Banner Manufacturing Company, 
a corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale and distribution of antifreeze 
preparations for use in automobile radiators in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

1. Representing that said preparations are safe and harmless solu- 
tions for general use in automobile radiators; provided, however, 
respondent is not prohibited from representing that said products, as 
now composed, when used under the suggested directions of respondent 
as to proper quantities thereof for designated temperatures, are effective 
as antifreeze solutions. 

2. Representing, through the use of the word “manufacturing” or 
any other word or term of similar import and meaning in its corporate 
name, or in any other manner, or through any means or device, that it 
is the manufacturer of said antifreeze preparations or that said prepa- 
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rations are made in its laboratories under its strict supervision unless 
and until it actually owns and operates or directly and absolutely con- 
trols a factory or manufacturing plant wherein such preparations are 
made by it under such supervision. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


HENRY R. SHAPIRO, INDIVIDUALLY, AND TRADING AS 
MONARCH FASHION COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3018. Complaint, Feb. 25, 1937*—Decision, Feb. 3, 1938 


Where an individual engaged in sale and distribution of hosiery, lingerie, men’s 
shirts, tablecloths and napkins, and various other articles and items— 
Furnished and distributed to members of the general public in practically all 
States and in the District of Columbia push cards, order blanks, and 
advertisements depicting merchandise thus being offered, and instructions, 
suggestions, and circulars describing his said plan of selling such mer- 
chandise, by which chance purchaser paid for chance varying amount, or 
nothing, dependent upon number disclosed within various disks of aforesaid 
cards, and received one or two pairs of women’s hosiery (or three or six 
pairs of men’s, or other merchandise thus being offered and sold, as the 
case might be), or nothing, depending upon success or failure in selecting 
feminine names corresponding to those concealed under card’s red and blue 
seals, respectively, and he compensated by similar merchandise operator or 
representative, and thereby placed in the hands of others means of con- 
ducting lotteries, games of chance, or gift enterprises in distribution of 
his said products, with knowledge and intent that said cards had been, 
were, and would be used in sale and distribution thereof to public by lot 
or chance, contrary to public policy, and in competition with many who 
are opposed to use of such cards in sale and distribution of their mer- 

chandise and refrain from furnishing same; 

With result that sale of similar or like merchandise by competitors was in- 
juriously affected, and trade was diverted from them to him by reason of 
said furnishing of such cards or like devices, and there was a restraint 
upon and detriment to the freedom of fair and legitimate competition ; 
to the prejudice and injury of the public and competitors: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr, Henry C, Lank and Mr. P. C. Kolinski for the Commission. 
Nash & Donnelly, of Chicago, Ill., for respondent. 


AMENDED AND SUPPLEMENTAL ComMPLAINT 


Whereas, The Federal Trade Commission did heretofore, to wit, 
on December 21, 1936, issue its complaint herein charging and alleg- 
ing that respondent had been guilty of unfair methods of compe- 
tition in commerce, as “commerce” is defined in an Act of Congress, 


+1Amended and supplemental. 
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approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes”; and 

Whereas, This Commission having reason to believe that respond- 
ent herein has been and is using unfair methods of competition in 
commerce other than and in addition to those in relation to which 
the Commission issued its complaint as aforesaid, and it appearing 
to said Commission that a further proceeding by it in respect thereof 
would be in the public interest; 

Now, therefore, Acting in the public interest pursuant to the pro- 
visions of the act aforesaid, the Federal Trade Commission charges 
that Henry R. Shapiro, individually, and trading as Monarch 
Fashion Company, has been and now is using unfair methods of 
competition in commerce as “commerce” is defined in said act, and 
states its charges in that respect as follows: 

ParacrapH 1. Respondent is an individual doing business under 
the name and style of Monarch Fashion Company, with his principal 
office and place of business located at 1414 South Wabash Avenue, 
in the city of Chicago, State of Illinois. He is now, and for more 
than 1 year last past has been engaged in the sale and distribution 
of hosiery, ladies’ lingerie, men’s shirts, tablecloths, napkins, bed- 
spreads, pillows, blankets and comforters, silverware, and pen and. 
pencil sets, in commerce between and among the various States of 
the United States and in the District of Columbia, and causes, and 
has caused said products when sold to be shipped from his place of 
business in the State of Illinois to purchasers thereof, some located 
in the State of Illinois and others located in various other States of 
the United States and in the District of Columbia. 

In the course and conduct of his business, respondent is now, and 
for more than 1 year last past has been, in substantial competition 
with other individuals and with corporations and partnerships en- 
gaged in the sale and distribution of like merchandise in commerce 
between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of his business as described 
above, respondent, in soliciting the sale of and selling his products 
in interstate commerce, has adopted and pursued and still adopts and 
pursues the following methods and practices: 

Respondent distributes to the public, through the United States 
mails in interstate commerce, certain literature, instructions, and sales 
outfits, including paper push cards, order blanks, and advertisements 
containing illustrations of his merchandise and circulars explaining 
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respondent’s plan of selling said merchandise and of alloting it as 
premiums or prizes to the operators of the push cards. In order to 
obtain addresses of “prospects,” respondent addresses a letter to a 
woman employee of some firm or organization offering her a pair of 
ladies’ silk hosiery free on condition that she send to respondent the 
names and addresses of ten other women in different offices. If the 
person addressed complies, the pair of hosiery promised of the size 
and color indicated is sent to her by respondent, and to each of the 
other “prospects” respondent sends said sales literature, including a 
paper push card with printed instructions for its operation. 

Respondent’s push cards bear a number of feminine names with a 
blank space opposite each for writing in the name of the customer. 
Said push cards have a corresponding number of partially perfo- 
rated disks marked “PUSH,” below each of which is printed one of 
the feminine names printed alphabetically elsewhere on the cards. 
Concealed within each disk is a number which is disclosed when the 
disk is pushed or separated from the card. The push cards also have 
a large red partially perforated disk and a large blue partially per- 
forated disk, and concealed within each of these two disks is one 
of the names appearing elsewhere on said cards. The push cards bear 
printed legends or instructions, one of which is as follows: 


RED 14 Numbers BLUE 
SEAL are FREE SEAL 
5—15—20—25 
380—35—388—40 
45—48—50 
55—58—60 
Lucky Name under Red Seal receives 
TWO Pairs 
Ladies’ Silk Hosiery 
Lucky Name under Blue Seal receives 
ONE PAIR 
Ladies’ Silk Hosiery 
Notice: If Men’s 
Hosiery are wanted we 
will send 8 pair in 
place of each pair of 
Ladies’ 

PAY ONLY WHAT YOU DRAW—1¢ to 15¢ 
NO HIGHER 
Any number over 15 pays only 15¢ 
All numbers have Equal Chance 
No Credit 
First write your name opposite name 
you select, then push out with 
Pencil Point 
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The other push cards bear similar legends but vary in detail. Such 
variations cover the merchandise to be distributed, the price to be 
paid, and the number of pushes which are free. The said articles of 
merchandise sold and distributed by respondent vary in value, but 
each of said articles of merchandise is of a greater value than the 
cost of a single push from said push card. 

Sales of merchandise by means of said push cards are made in 
accordance with the specified legends or instructions. Each of said 
prizes or premiums is alloted to the customer or purchaser in accord- 
ance with the legends contained on said push cards. The fact as to 
whether a customer receives specified merchandise free or pays a sum 
of money from 1 cent to 15 cents, or in other cases from 1 cent to 
20 cents, and in still other cases from 1 cent to 25 cents, and the fact 
as to whether a customer receives nothing for the amount paid or 
receives certain specified merchandise, is thus determined wholly by 
lot or chance. 

Respondent furnishes specified merchandise to his representatives 
making sales by means of said push cards. Respondent also furnishes 
his representatives with additional printed instructions or sugges- 
tions for using his said push cards. 

Par. 3. Respondent, in selling his said merchandise in connection 
with the aforesaid push cards, conducts lotteries or places in the 
hands of others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 

The sale of respondent’s said merchandise to the purchasing public, 
as hereinabove alleged, involves a game of chance or the sale of a 
chance to procure respondent’s merchandise contrary to the estab- 
lished public policy of the United States and contrary to criminal 
statutes of many of the States of the United States. By reason of 
said facts many competitors of respondent are unwilling to offer for 
sale or sell their merchandise so as to involve a game of chance, and 
such competitors refrain therefrom. 

Many purchasers and ultimate consumers of respondent’s merchan- 
dise are attracted by the element of chance involved in respondent’s 
sales method as above described and are thereby induced to purchase 
respondent’s merchandise in preference to the same or similar mer- 
chandise of respondent’s competitors who do not use the same or 
equivalent methods. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure articles of merchandise at a price much less than 
the normal retail price thereof. 
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The use by respondent of said method in the sale of his merchan- 
dise, and the sale of his merchandise by and through the use thereof 
and by the aid of said method, is a practice of the sort which the 
common law and criminal statutes have long deemed contrary to 
public policy and is contrary to an established public policy of the 
Government of the United States. 

Many persons, firms, and corporations who make or sell merchan- 
dise in competition with the respondent, as above alleged, are un- 
willing to adopt and use said method or any method involving a 
game of chance or the sale of a chance to win something by chance 
or any other method that is contrary to public policy, and such com- 
petitors refrain therefrom. The use of said method by respondent 
has the tendency and capacity, because of said game of chance, to 
divert trade and custom to respondent from its said competitors 
who do not use the same or equivalent methods. 

Par. 5. Many dealers in and ultimate purchasers of respondent’s 
merchandise are attracted by respondent’s said methods and by the 
element of chance involved in the sale thereof in the manner above 
described, and are thereby induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or equiv- 
alent methods, and trade is thereby diverted to respondent from 
his said competitors. 

Par. 6. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent’s com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Frnpines as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on December 21, 1936, issued and 
served its complaint in this proceeding upon the respondent, Henry 
R. Shapiro, individually, and trading as Monarch Fashion Com- 
pany; thereafter, on February 25, 1937, the Federal Trade Commis- 
sion issued and served its amended and supplemental complaint in 
this proceeding upon the said respondent, charging him with the 
use of unfair methods of competition in commerce in violation of 
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the provisions of said act. After the issuance of said amended and 
supplemental complaint and the filing of respondent’s answer 
thereto, testimony, and other evidence in support of the allegations 
of said aménded and supplemental complaint were introduced by 
Henry C. Lank, attorney for the Commission, and in opposition 
thereto by Morris Blank and John A. Nash, attorneys for the re- 
spondent, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it. The said testimony and other 
evidence were duly recorded and filed in the office of the Commis- 
sion. Thereafter, this proceeding regularly came on for final hear- 
ing before the Commission on the said amended and supplemental 
complaint, the answers thereto, testimony and other evidence, brief 
in support of the complaint (counsel for the respondent having 
failed to file any brief and having indicated their desire not to 
orally argue the matter); and the Commission having duly con- 
sidered the matter and now being fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Henry R. Shapiro, is an individual 
trading under the name and style, Monarch Fashion Company, with 
his principal office and place of business located at 1414 South Wabash 
Avenue in the city of Chicago, Ill. Respondent is now, and for some 
time last past has been engaged in the sale and distribution of hosiery, 
ladies’ lingerie, men’s shirts, table cloths, table napkins, bedspreads, 
pillows, blankets, comforters, silverware, pen and pencil sets, in com- 
merce between and among the various States of the United States and 
in the District of Columbia. He causes such merchandise, when sold, 
to be shipped or transported from his principal place of business in, 
Chicago, I., to purchasers thereof in the State of Illinois and in prac- 
tically all of the other States of the United States, as well as in the 
District of Columbia, at their respective points of location. There is 
now, and has been for some time last past, a course of trade and com- 
merce by said respondent in such merchandise between and among the 
various States of the United States and in the District of Columbia. 
In so carrying on said business, respondent is, and has been, engaged 
in active competition with other individuals, and with partnerships 
and corporations engaged in the manufacture of similar or like articles 
of merchandise and in the sale and distribution thereof in commerce 
between and among the various States of the United States and in the 
District of Columbia. 
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Par. 2. In the course and conduct of his business as described in 
paragraph 1 above, respondent, in soliciting the sale of and selling his 
merchandise, has adopted and pursued, and still continues, the follow- 
ing methods and practices: 

Respondent distributes to members of the general public in practi- 
cally all of the States of the United States and in the District of Colum- 
bia through the United States mail certain literature, instructions, 
and sales outfits, including paper push cards, order blanks, advertise- 
ments containing illustrations of the merchandise which he is offering 
for sale, and circulars explaining respondent’s plan of selling such 
merchandise and of allotting it as premiums or prizes to the operators 
of said push cards. 

All of the said cards used by respondent involve the same principle 
or sales plan or method but vary to some extent in detail. One of the 
said push cards bears 60 feminine names with ruled columns for writ- 
ing in the name of the customer opposite the feminine name selected. 
Said-push card has 60 small round partially perforated disks marked 
“PUSH,” above each of which is printed one of the feminine names 
heretofore referred to. Concealed within each disk is a number which 
is disclosed when the disk is pushed or separated from the card. The 
push card also has one large red seal and one large blue seal, concealed 
within each of which is one of the feminine names above referred to. 
The numbers concealed within each of the partially perforated disks 
cannot be ascertained until a push or selection has been made and the 
names concealed within the large red and blue seals cannot be ascer- 
tained until the seals have been removed. The push card bears printed 
legends or instructions, among others, as follows: 


14 Numbers 
are FREE 
Red 5-15-20-25 Blue 
Seal 30-85-8840 Seal 
45-48-50 
55-58-60 
Lucky Name under Red Seal receives 
TWO Pairs 
Ladies’ Silk Hosiery 
NOTICH: If MEN’S HOSIHRY ARE WANTED 
we will send 3 Pair in place of each 
pair of Ladies’ 
PAY ONLY WHAT YOU DRAW—1¢ to 15¢ 
Any Number over 15 pays only 15¢ 
All numbers have Equal Chance 
NO CREDIT 
First write your name opposite name 
you select, then push out with Pencil 
Point 


* * * * % * * 
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TWO PAIR are given you for disposing of 

the card. TWO PAIR given to the party drawing 

the lucky name found under the RED SEAL. ONE 

PAIR is given to the party drawing the lucky 

name found under the BLUE Seal. 

* * * * * * ™ 

If the order is sent us within ten days, we 

will include a SURPRISE GIFT for the person 

sending us the order. 


Sales of hosiery by means of said push cards are made in accordance 
with the above described legends and instructions. Said prizes or 
premiums are allotted to the customers or purchasers in accordance 
with the above legends. The fact as to whether a customer pays a sum 
from 1 cent to 15 cents for one or two pair of ladies’ hosiery, or three 
or six pair of men’s hosiery, or receives the same free of charge, and 
the fact as to whether a customer receives nothing for the amount paid, 
is thus determined wholly by lot or chance. 

In addition to the three pair of ladies’ hosiery or nine pair of men’s 
hosiery distributed to purchasers from said push card, the respondent 
furnishes two pair of ladies’ hosiery or six pair of men’s hosiery and 
generally an additional item of merchandise to his representative 
making sales by means of said push card. Respondent also furnished 
his representatives with additional printed instructions or suggestions 
for using said push cards. One of the said ‘printed instructions bears 
the following legends, to wit: 


Over each girl’s name there is a concealed number. This number represents 
the amount each person pushing out the number is to pay. 

The concealed numbers under the small seals range from Numbers 1 to 60 
inclusive, but the customer pays only 1¢ to 15¢ per drawing, according to the 
number drawn, no higher. Any number over 15 pays only 15¢. 

Be sure and write name of persons pushing out numbers on the line opposite 
the number they have selected. : 

Persons pushing out number 5—15-20-25- 

Persons pushing out number 5—15—20—25—30—35—388—40—45—48—50— 
55—58—60 are not to pay anything, as these numbers are FREH, but they 
have equal chance with the other numbers for winning the name shown 
under the large RHD and BLUE SHALS. 

After all the numbers have been pushed and collections made, the large 
RED and BLUE SEALS are pushed out, and the person holding the name 
corresponding to the one shown on the large RHD SHAL is awarded FREE, 
TWO pairs of ladies’ Silk Hose. Also ONE pair of Ladies’ Silk Hose is awarded 
to the person pushing out the name corresponding to the one shown under 
the BLUE SHAL. 

The person selling the card receives ABSOLUTELY FREE, their choice of 
TWO pairs of Ladies’ Silk Hose for their efforts put forth in selling the card. 

When payment is received for all the numbers sold on the card, the amount 
collected will be $5.95, for which Cashier’s Check or Money Order may be 
purchased and remitted with the order, or we will ship ©. O. D. 
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We will then ship any FIVE pairs of Ladies’ Hose of which TWO may be 
given to the holder of the lucky name shown under the large RED SHAL 
and one pair of Ladies’ Silk Hose to the holder of the lucky name shown under 
the BLUE seal, and the other TWO given to the party that disposes of the 
card for their efforts. NOTE—If Men’s Hose are ordered, we will send 3 
pairs of Men’s Silk Hose instead of Each Pair of Ladies’. 

As stated above, the other push cards which respondent furnishes 
are identical in principle but vary in detail. Some of the said push 
cards are furnished by the respondent and used by the public in pur- 
chasing and distributing the other merchandise sold and distributed 
by respondent and heretofore referred to. The members of the public 
to whom respondent furnishes his push cards and other literature, 
use the same in the manner suggested by respondent, thereby dis- 
tributing respondent’s merchandise to others by lot or chance and 
procuring respondent’s merchandise for themselves. The sale and 
distribution of respondents’ merchandise through the use of or by 
means of the said push cards constitutes the operation of lotteries, 
games of chance, or gift enterprises, and the respondent in furnish- 
ing said push cards puts in the hands of others the means of con- 
ducting lotteries, games of chance or gift enterprises in the distribu- 
tion of his merchandise. 

Par. 3. The respondent, in furnishing said push cards, has knowl- 
edge that the same are, have been, and will be used in distributing 
his merchandise, and furnishes said push cards so that his merchan- 
dise may be sold or distributed to the public by lot or chance. 

Par. 4. There are in the United States many manufacturers and 
distributors selling and distributing similar or like merchandise to 
that. distributed by the respondent, who do not furnish push cards 
similar to those furnished by respondent, and who do not furnish 
any device by which their merchandise can be distributed to the pub- 
lic by lot or chance. There are also many competitors of respondent 
who are opposed to use of push cards in the sale and distribution 
of their merchandise, and such competitors refrain from furnishing 
such devices. Competitors of respondent were called as witnesses 
and testified in this proceeding, and the Commission finds that the 
sale of merchandise by means of said push cards injuriously affects 
the sale of similar or like merchandise by such competitors, and that 
trade is diverted to respondent from his said competitors by reason 
of the furnishing of said push cards or like devices. The use of such 
methods by the respondent, in the sale and distribution of his mer- 
chandise is prejudicial and injurious to the public and to respondent’s 
competitors, and has resulted in the diversion of trade to respondent. 
from his said competitors and is a restraint upon, and a detriment to, 
the freedom of fair and legitimate competition. 
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Par, 5. As stated previously in these findings, the respondent sells 
his merchandise in practically all of the States of the United States 
and in the District of Columbia, the respondent having testified that 
his customers are located pretty generally throughout the United 
States. While the annual volume of respondent’s business was not 
shown exactly, the respondent testified and the Commission finds, 
that for the period beginning January 1, 1936, and ending Novem- 
ber 30, 1936, the respondent distributed approximately 207,000 push 
cards. The Commission further finds that his sales of merchandise 
are, and have been, substantial. 

eed 6. The Commission finds that the sale and distribution in 
interstate commerce of merchandise as described above, by means of 
lot or chance, is contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of respondent, Henry R. Shapiro, 
individually and trading as Monarch Fashion Company, are to the 
prejudice of the public and of respondent’s competitors, and consti- 
tute unfair methods of competition in commerce, within the intent 
and meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended and supplemental complaint of the Commis- 
sion, the answer of the respondent, testimony and other evidence 
taken before Miles J. Furnas, an examiner of the Commission there- 
tofore duly designated by it, in support of the allegations of said 
complaint and in opposition thereto, brief filed herein on behalf of 
counsel for the Commission (brief of respondent and oral argument 
having been waived), and the Commission having made its findings 
as to Fis facts and conclusion that said isusanis eh} has violated the 
provisions of an Act of Congress, approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, Henry R. Shapiro, individually 
and trading as Monarch Fashion Company, his agents, representa- 
tives, and employees, in connection with the offering for sale, sale, and 
distribution of hosiery, ladies’ lingerie, men’s shirts, tablecloths, table 
napkins, bedspreads, pillows, blankets, comforters, silverware, pen 
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and pencil sets, and other merchandise in interstate commerce or 
in the District of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others push cards or 
other similar devices so as to enable such persons to dispose of or sell 
by the use thereof such articles of merchandise ; 

2. Mailing, shipping, or transporting to members of the public 
push cards or other similar devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof; 

3. Selling or otherwise disposing of merchandise by the use of 
push cards or other similar devices, or in any manner selling or 
otherwise disposing of such merchandise free of charge or at vary- 
ing prices depending upon lot or chance. 

It is further ordered, That the respondent shall, within 30 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with the order to cease and desist herein- 
above set forth. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3078. Complaint, July 29, 19387 *’—Decision, Feb. 8, 1938 


Where a corporation engaged in sale and distribution of 20-volume and 12- 
volume sets of books, respectively designated as “University Forum Series” 
and “Effective Speech Series,” and represented as respectively adapted for 
advancement of adult education and for self-advancement in effective 
speech-making; second organization engaged as National Association of 
Delta Theta Chi in conducting so-called sorority and in purchase for resale 
to so-called chapters thereof of aforesaid two series; individual engaged 
as owner of aforesaid two corporations in sale of said series and in 
promoting the organization and conduct of said so-called association and 
pretended sorority; and an individual engaged as Self-styled grand secre- 
tary of said association and as agent of aforesaid owner individual and 
of aforesaid corporations in the sale of said series and in the conduct 
of said association or so-called sorority ; in substantial competition, as thus. 
engaged, in sale of their said books to purchasers in other States and in 
the District of Columbia with others likewise engaged in sale and dis- 
tribution of encyclopedias, treatises, home study, and correspondence school 
courses adapted to and used for self-advancement through adult education 
in commerce among the various States and in the aforesaid District; in 
promoting the sale of aforesaid sets through their practice, directly and 
through their agents and representatives, of making contact in different 
cities for the establishment of a chapter of said association and securing 
the agreement of the prospective members, whom they entertained, to pay 
$45.00 initiation or membership fee and other annual dues— 

Represented, in aforesaid connection, that said association was a legitimate 
professional or business women’s sorority, and that while prime purpose: 
thereof was social, it had certain cultural aspects, and that to further said 
cultural aspects local chapter would be given two sets each of aforesaid 
two series, of which one of each was to remain at local chapter rooms or 
headquarters and one was to be placed in possession of local chapter’s 
educational director, and that members of said national association or 
pretended sorority wouid receive instruction under direction of a university 
or college professor, facts being said so-called National Association of Delta 
Theta Chi was not a legitimate professional or business women’s sorority, 
or sorority in any sense of the word, as generally understood, but outlet 
only for aforesaid publications, and no member thereof, as a result of such 
membership, ever received from coilege or university professor any form 
of instruction whatsoever, and representations in said respects were untrue; 

With result that members and prospective members of said National Association 
of Delta Theta Chi were led into erroneous and mistaken beliefs that they 
were joining legitimate sorority within general meaning of term, and would 
secure other benefits represented, and aforesaid corporations and individuals 


1 Amended. 
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sold memberships therein and aforesaid series to various members of con- 
suming public in the United States joining purported sorority and pur- 
chasing said books as a result of such statements, misrepresentations and 
inducements, and trade was unfairly diverted to said corporations and 
individuals from legitimate competitors engaged in sale of encyclopedias, 
treatises, home study, and correspondence school courses and who do not 
misrepresent their products or business status; to the substantial injury of 
competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and 

competitors and constituted unfair methods of competition. 

Mr. S. Brogdyne Teu, II for the Commission. 

Mr. Harvey B. Cow and Mr. William E. Richardson, of Wash- 


ington, D. C., for respondents, 
AMENDED COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that University Forum, 
Inc. and The National Association of Delta Theta Chi (corporations), 
and P. E. Guillot and Helen K. Blackstone, individuals, all herein- 
after designated as respondents, are now and have been using unfair 
methods of competition in commerce as “commerce” is defined in 
said act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
amended complaint, stating its charges in that respect as follows: 

ParacrarH 1. University Forum, Inc. is an Illinois corporation, 
and is now and has been at all times mentioned herein, doing business 
at 1811 Prairie Avenue in the city of Chicago, State of Illinois, and 
Casa Nova Hotel, 354 O’Farrell Street in the city of San Francisco, 
State of California. It is now and has been for more than 1 year 
last past, distributing certain series of books under the trade name 
of “University Forum” and “Effective Speech” series, to individuals 
and organizations for their respective uses in commerce as herein 
set out. 

Par, 2. The National Association of Delta Theta Chi is a Delaware 
corporation, and is now and has been at all times mentioned herein 
doing business at 1811 Prairie Avenue in the city of Chicago, State 
of Illinois, and Casa Nova Hotel,354 O’Farrell Street in the city 
of San Francisco, State of California. The respondent, The National 
Association of Delta Theta Chi, is used solely as an outlet for the 
“University Forum” and “Effective Speech” series of books herein- 
before referred to, published, sold, and distributed by the University 
Forum, Inc., respondent herein. Respondent, The National Asso- 
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ciation of Delta Theta Chi, is now and has been at all times men- 
tioned herein, engaged in the sale and distribution of the afore- 
mentioned series of books published and distributed by the re- 
spondent, University Forum, Inc., in commerce as herein set out. 

Par, 3. P. E. Guillot is an individual and the sole owner of the 
corporate respondents, University Forum, Inc. and The National 
Association of Delta Theta Chi, is now and has been at all times 
mentioned herein doing business at 1811 Prairie Avenue in the city 
of Chicago, State of Illinois, and Casa Nova Hotel, 354 O’Farrell 
Street in the city of San Francisco, State of California. He is now 
and has been for more than 1 year last past engaged in selling 
“University Forum” and “Effective Speech” series of books to indi- 
viduals and organizations in commerce as herein set out. He directs 
and controls the sales, policies, and general business operations of 
the corporate respondents. 

Par. 4. Helen K. Blackstone is an individual representing herself 
as the grand secretary of The National Association of Delta Theta 
Chi, and is an agent for P. E. Guillot, University Forum, Inc., and 
The National Association of Delta Theta Chi, and is now and has 
been at all times herein mentioned doing business at 1811 Prairie 
Avenue in the city of Chicago, State of Illinois, and at the Allerton 
Hotel in the city of Chicago, State of Illinois, and at 354 O’Farrell 
Street in the city of San Francisco, State of California. Said re- 
spondent is now and has been for more than 1 year last past engaged 
in the business of selling “University Forum” and “Effective Speech” 
series of books to individuals and organizations in commerce as 
herein set cut, 

Par. 5. Said respondents, being engaged in business as aforesaid, 
cause said books “University Forum Series” and “Effective Speech 
Series” to be transported from their principal offices and places of 
business in the State of Illinois and in the State of California, to 
purchasers thereof located in other States of the United States and 
in the District of Columbia. There is now and has been for more 
than 1 year last past, a constant current of trade in said books so sold 
and distributed by the respondents in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 6. In the course and conduct of their said business respond- 
ents are now and have been in substantial competition with other 
individuals, firms, and corporations likewise engaged in the business 
of selling and distributing encyclopedias, treatises, home-study, and 
correspondence school courses adapted to and used for the self-ad- 
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vancement of adult education in commerce between and among vari- i) 
ous States of the United States and in the District of Columbia. 

Par. 7. Respondents, in the course and conduct of their business as 
detailed in paragraphs 1 and 6 hereof, have made oral and printed 
representations to their customers and prospective customers in the 
various States of the United States regarding the products offered 
for sale by them. These representations made and circulated purport 
to be descriptive of the commodities offered for sale and sold by 
respondents, as follows: 

The respondents herein, and their agents, are engaged in the offer- 
ing for sale and in the selling of the above described “University 
Forum” and “Effective Speech” series of books. The “University 
Forum” series of books is purported to be a 20-volume set of books 
adapted for the advancement of adult education. The “Effective 
Speech” series of books is a 12-volume set of books purported to be 
adapted for self advancement in effective speech making. The said 
respondents merchandise the above referred to and described series of 
books in the following manner: 

Respondents, or their agents and representatives, establish contacts 
in a city where it is their intention to establish an alleged chapter of 
The National Association of Delta Theta Chi. The said respondents, 
directly and through their agents or representatives, represent to the 
prospective members of The National Association of Delta Theta Chi 
that it is a legitimate professional or business woman’s sorority; that 
while the prime purpose of the sorority is social, yet it has certain 
cultural aspects. The prospective members of the proposed chapter 
of The National Association of Delta Theta Chi are entertained at a 
dinner given at one of the leading hotels of that particular city. The 
respondents pay the expenses of the dinner. The prospective mem- 
bers agree to pay a $45 initiation or membership fee, and other 
annual dues. 

In connection with the establishment of an alleged local chapter 
of The National Association of Delta Theta Chi, prospective mem- 
bers are informed that to further the cultural aspect of the sorority 
hereinbefore referred to, the local chapter will be given two sets 
of the “University Forum” series and two sets of the “Effective 
Speech” series. One set each are to remain at the local chapter 
rooms or headquarters for the use of the members of the sorority, 
the other or second set are to be placed in the possession of the edu- 
cational director of the local chapter. 

The respondents herein, directly and through their agents, repre- 
sent to prospective members of The National Association of Delta 
Theta Chi that they will be given instructions under the supervision 
of a college or university professor. 
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In truth and in fact the above set out representations by respond- 
ents, that The National Association of Delta Theta Chi is a legiti- 
mate professional or business woman’s sorority, are not true. The 
National Association of Delta Theta Chi is only a sham and an 
outlet for the publications described as “University Forum” and 
“Effective Speech” series of books. The National Association of 
Delta Theta Chi is not a sorority in any sense of the word whatso- 
ever or within the meaning of the term, “sorority,” as it is generally 
understood. 

Further, the representations made by respondents that. members 
of The National Association of Delta Theta Chi will receive super- 
vised instruction under a college or university professor are untrue. 
No member of The National Association of Delta Theta Chi has 
ever received in any form whatsoever instructions from a college or 
university professor because of their membership in said sorority. 

Par. 8. By reason of the foregoing acts, exaggerations and mis- 
representations, statements, and inducements as herein set forth, 
members and prospective members of The National Association of 
Delta Theta Chi have been led into the erroneous and mistaken 
belief that they are joining a legitimate sorority, a sorority within 
the general meaning of the term “sorority.” 

Further, as a result of the aforesaid acts, exaggerations and mis- 
representations, statements, and inducements, the respondents have 
sold and are now selling memberships in The National Association 
of Delta Theta Chi, and have sold and are now selling the “Uni- 
versity Forum” and “Effective Speech” series of books to various 
members and prospective members of the consuming public in the 
United States who have a right to and do rely on the acts, state- 
ments, representations, and inducements of the respondents, and 
_ who, as a result of the acts, statements, representations, and induce- 
ments, have joined and are joining the purported sorority and pur- 
chase the above referred to series of books. 

Par. 9. As a result of the foregoing false and misleading state- 
ments and representations on the part of the respondents, trade has 
been unfairly diverted from legitimate competitors engaged in the 
sale of encyclopedias, treatises, home-study, and correspondence 
school courses. As a consequence thereof, substantial injury has 
been and is being done by respondents to competition in commerce 
between and among the various States of the United States. 

Par. 10. The aforementioned methods, acts, and practices of the 
respondents are all to the prejudice of the public and of respondents’ 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 


640 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26 F. TT. 6. 


the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on March 15, 1937, served its complaint 1n 
this proceeding upon respondents, University Forum, Inc., a cor- 
poration, The National Association of Delta Theta Chi, a corporation, 
and P. E. Guillot and Helen K. Blackstone, individually and as offi- 
cers and agents of University Forum, Inc., and The National Associa- 
tion of Delta Theta Chi, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. 

On July 30, 1937, the Commission served upon respondents, its 
amended complaint. Thereafter the respondents, University Forum, 
Inc., and Helen K. Blackstone and P. E. Guillot, filed their answers 
to the Commission’s amended complaint in which answers they ad- 
mitted all the material allegations of the complaint to be true and 
stated that they waived hearing on the charges set forth in the said 
amended complaint and that without further evidence or interven- 
ing procedure, the Commission may issue and serve upon them find- 
ings as to the facts and conclusion, and an order to cease and desist 
from the violations of law charged in the complaint. 

Subsequent to the filing of aid answers to the amended complaint 
the Commission, by Bede granted the motion of respondent, The 
National Association of Delta Theta Chi, to be allowed to withdraw 
its answer previously filed and to file in lieu thereof a substitute an-: 
swer identical to that filed by the other respondents herein, which 
substitute answer was thereafter filed. 

Thereafter the proceeding regularly came on for final hearing be- 
fore the Commission on the said amended complaint and the answers 
thereto, and the Commission having duly considered the same and 
being now fully advised in the premises finds that this proceeding 
is in the interest of the public, and makes this its findings as to the 
facts and conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The University Forum, Inc., is an Illinois corpora- 
tion organized and doing business under the laws of the State of 
Illinois and having its principal office and place of business at 1811 
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Prairie Avenue in the city of Chicago, State of Tlinois. It has been 
for more than 2 years last past engaged in the sale and distribution 
of two sets of books known respectively as “University Forum Series” 
and “Effective Speech Series.” 

Par. 2. The National Association of Delta Theta Chi is a Delaware 
corporation organized and doing business under the laws of the State 
of Delaware and having its principal office and place of business at 
1811 Prairie Avenue in the city of Chicago, in the State of Illinois. 
It has been for more than 1 year last past engaged in the business 
of conducting a so-called sorority and in the purchase for resale to 
so-called chapters of said organization from University Forum, Inc., 
a certain series of books designated “University Forum Series” and 
“Effective Speech Series.” 

Par. 8. P. E. Guillot is an individual and owner of the corporate 
respondents University Forum, Inc., and The National Association of 
Delta Theta Chi Sorority. He is and has been at all times mentioned 
herein engaged in the business of selling the “University Forum 
Series” and “Effective Speech Series” of books and promoting the 
organization and conducting of respondent, the National Association 
of Delta Theta Chi at 1811 Prairie Avenue, in the city of Chicago, 
State of Illinois and Casanova Hotel, 354 O’Farrell Street, in the city 
of San Francisco, State of California. 

Helen K. Blackstone is an individual representing herself as the 
Grand Secretary of The National Association of Delta Theta Chi 
and is an agent for P. E. Guillot, University Forum, Inc., and The 
National Association of Delta Theta Chi. She is now and has been 
for more than 2 years last past doing business at 1811 Prairie Avenue, 
in the city of Chicago, State of Illinois, and at the Allerton Hotel in 
the city of Chicago, State of Illinois, and at 354 O’Farrell Street, in 
the city of San Francisco, State of California. She has been for 
more than 2 years last past engaged in the business of selling the 
“University Forum Series” and “Effective Speech Series” of books 
and in organizing and conducting the respondent, The National As- 
sociation of Delta Theta Chi. 

Par. 4. The respondents have been engaged in business as afore- 
said and cause the books, “University Forum Series” and “Effective 
Speech Series” when sold, to be transported from their principal 
offices and places of business in the States of Illinois and California 
to purchasers thereof located in other States of the United States 
and in the District of Columbia. There is now, and has been for 
more than 1 year last past, a course of trade in said books so sold 
and distributed by the respondents in commerce between and among 
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the various States of the United States and in the District of 
Columbia. 

Par. 5. In the course and conduct of their business, respondents 
are now and have been in substantial competition with other individ- 
uals, firms, and corporations likewise engaged in the business of sell- 
ing and distributing encyclopedias, treatises, home study, and cor- 
respondence school courses adapted to and used for self-advancement 
through adult education in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 6. Respondents have made representations to their customers 
and prospective customers in the various States of the United States 
regarding the products offered for sale by them. These representa- 
tions made and circulated purport to be descriptive of the commodi- 
ties offered for sale and sold by respondents. These representations 
were, and are, made in the following manner : 

The respondents and their agents are engaged in the offering for 
sale and in the sale of “University Forum Series” and “Effective 
Speech Series” of books. University Forum Series of books is rep- 
resented to be a 20-volume set of books adapted for the advancement 
of adult education. The Effective Speech Series of books is a 12- 
volume set of books represented to be adapted for self-advancement 
in effective speech-making. 

The respondents, directly and through their agents and represent- 
atives, establish contact in the city where it is their intention to estab- 
lish a chapter of The National Association of Delta Theta Chi. The 
respondents, directly and through their agents or representatives, rep- 
resent to the prospective members of The National Association of 
Delta Theta Chi that it is a legitimate professional or business 
women’s sorority; that while the prime purpose of the sorority is 
social, yet it has certain cultural aspects. The prospective members 
of the proposed chapter of The National Association of Delta Theta 
Chi are entertained at a dinner. The respondents pay the expenses 
of dinner, the prospective members agree to pay a $45.00 initiation or 
membership fee, and other annual dues. 

In connection with the establishment of a local chapter of The 
National Association of Delta Theta Chi, prospective members are 
informed that to further the cultural aspects of the sorority, the 
local chapter will be given two sets of the University Forum Series 
and two sets of the Effective Speech Series of books. One set each 
are to remain at the local chapter rooms or headquarters for the use 
of the members of the sorority, while the other or second set are to 
be placed in the possession of the educational director of the local 
chapter. 
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The respondents, directly and through their agents, represent to 
prospective members of The National Association of Delta Theta 
Chi that they will be given instructions under the supervision of a 
college or university professor. 

All of the above set out representations by respondents to the 
effect that The National Association of Delta Theta Chi is a legiti- 
mate professional or busmess women’s sorority are not true. The 
National Association of Delta Theta Chi is only an outlet for the 
publications described as University Forum Series and Effective 
Speech Series of books. The National Association of Delta Theta 
Chi is not a sorority in any sense of the word whatsoever or within 
the meaning of the term “sorority” as it is generally understood. 

The representations made by respondents that members of The 
National Association of Delta Theta Chi will receive supervised in- 
struction under a college or university professor are not true. No 
member of The National Association of Delta Theta Chi has ever 
received from a college or university professor any form of instruc- 
tion whatsoever, as a result of their membership in the so-called 
sorority. 

Par. 7. By the use of the foregoing misrepresentations, statements 
and inducements as set forth herein, members and prospective mem- 
bers of The National Association of Delta Theta Chi have been led 
into the erroneous and mistaken beliefs that they are joining a legiti- 
mate sorority, within the general meaning of the term “sorority,” 
and will secure the other benefits represented. 

The respondents have sold, and are now selling, memberships in 
The National Association of Delta Theta Chi, and have sold and are 
now selling the University Forum Series and the Effective Speech 
Series of books to various members of the consuming public in the 
United States, who, as a result of the statements, misrepresentations, 
and inducements aforesaid, made by respondents, have joined and are 
joining the purported sorority and are purchasing the books herein 
described. 

Par. 8. As a result of the false and misleading statements and rep- 
resentations herein set out on the part of the respondents, trade has 
been unfairly diverted to respondents from legitimate competitors 
engaged in the sale of encyclopedias, treatises, home study, and cor- 
respondence school courses who do not misrepresent their product or 
business status. As a consequence thereof, substantial injury has 
been and is being done by respondents to competition in commerce 
between and among the various States of the United States and in 
the District of Columbia. 
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CONCLUSION 


The aforesaid acts and practices of the respondents, University 
Forum, Inc., a corporation, The National Association of Delta T heta, 
Chi, a corporation, and P. E. Guillot and Helen K. Blackstone, indi- 
vidually and as officers and agents of University Forum, Inc., and 
The National Association of Delta Theta Chi, are to the prejudice 
and injury of the public and of respondents’ competitors and consti- 
tute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- | 
sion upon the amended complaint of the Commission and the answers 
thereto, in which answers respondents admit all the material allegations | 
of the complaint to be true, and state that they waive hearing on the 
charges set forth in said complaint and consent that, without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon them findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
amended complaint, and the Commission having made its findings as 
to the facts and conclusion, that said respondents have violated the 
provisions of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondents, University Forum, Inc., a cor- 
poration, and The National Association of Delta Theta Chi, a corpora- 
tion, their respective officers, representatives, agents, and employees, 
and P. EK. Guillot, and Helen K. Blackstone, individually, and as 
officers and agents of University Forum, Inc., and The National Asso- 
ciation of Delta Theta Chi, in connection with the offering for sale and 
distribution of books in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from directly or in any other 
manner : 

1. Representing that The National Association of Delta Theta Chi 
is a business woman’s sorority or is a sorority within the generally 
understood meaning of the term “sorority.” 

2. Representing that the books sold and distributed by University 
Forum, Inc., are essential and necessary for the conduct of the said 
so-called sorority. 
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3. Representing that members of The National Association of Delta 
Theta Chi will receive instruction under the direction of a university 
or college professor. 

4. Representing that The National Association of Delta Theta Chi 
and University Forum, Inc., are other than book selling and distrib- 
uting organizations. 

5. Representing that any number of sets of the books sold by Univer- 
sity Forum, Inc., will be given free or without additional cost to each 
chapter of The National Association of Delta Theta Chi. 

6. Representing that the “University Forum” and “Effective Speech” 
series of books are adapted to self help adult education. 

lt is further ordered, That the respondents shall within 60 days after 
service upon them of this order file with the Commission a report in 
writing setting forth in detail the manner and form in which they have 
complied with this order. 
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In toe Marrer or 


ROYAL LOTUS CORPORATION 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3254. Complaint, Oct. 25, 1937—Decision, Feb. 5, 1938 


Where a corporation engaged in manufacture, sale, and distribution of its 
“Royal Lotus” hair preparation, and of its “Creme Royale” and “Creme 
Helies” line of cosmetics to purchasers at various points in other States and 
in the District of Columbia, in substantial competition with those likewise 
engaged in distribution and sale of similar preparations for treatment of the 
hair and skin, in commerce among the various States and in said District; in 
advertising its said products in newspapers of general circulation throughout 
the United States, and through advertising folders and literature similarly 
circulated to customers and prospective customers— 

(a) Represented that said “Royal Lotus” preparation was “in no sense a hair 
dye” and restored “true, natural color” and was “absolutely harmless,” and 
prevented hair diseases and stopped and overcame falling hair, and was @ 
corrective or cure for dandruff, itching scalp, dry hair, and alopecia, and pre- 
served and grew hair, facts being it was a dye, imparted artificial color to 
hair, would not restore faded, streaked, or gray hair to its natural color or 
bring back natural color of hair of whatever type, shade, or color, and it did 
not stop or overcome falling hair, was not positive corrective for dandruff 
and itching scalp, or absolutely harmless, and did not accomplish other results 
as above claimed or correct “dry hair”; and 

(b) Represented, as aforesaid, that its said “Creme Royale” and “Creme Helies” 
preparations would penetrate the outer epidermis of the skin so as to reach 
and benefit the lower fleshy layers thereof and have beneficial effect in 
renovating the skin, counteracting and overcoming blemishes, lines, wrinkies, 
blackheads, Sunburn, enlarged pores, and impurities, through such statements 
as “* * * because of its very nature * * * penetrates the outer 
layers of the skin and reaches within,’ and “* * * it is behind the skin 
that Creme Royale does its best work,” and “* * * aids the growing 
tissues and encourages the living cells,” and “* * * clears and rejuve- 
nates the skin. Removes wrinkles, transforms the complexion. Keeps skin 
fresh, soft, and velvety,” etc., facts being said preparations did not renovate 
skin nor penetrate to lower fleshy layers thereof or benefit skin and assist 
nature counteract causes of blemished skin, did not prevent lines and 
wrinkles, etc., as above claimed and indicated, and representations made 
with respect to beneficial value of its aforesaid preparations were misleading; 

With tendency and capacity to mislead a substantial portion of purchasing public 
into erroneous belief that all such representations were true, and with result 
that a number of the consuming public, as direct consequence of mistaken 
and erroneous beliefs induced by its advertisements and misrepresentations, 
purchased substantial volume of its said products, and trade was unfairly 
diverted to it from those likewise engaged in preparation and sale of hair 
preparations and cosmetics and who truthfully advertise the same; to the 
substantial injury of competition in commerce: 
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Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Mr. George Foulkes for the Commission. 
Amend & Amend, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Royal Lotus 
Corporation, a corporation, hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacraPH 1. Respondent, Royal Lotus Corporation, is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of New Jersey, with its principal office and place of business 
located at 18 Ackerman Avenue, Ramsey, N. J. Respondent is now, 
and has been for some time, engaged in the business of manufacturing 
and distributing in commerce, as herein set out, a hair preparation 
designated “Royal Lotus,” and a line of cosmetics designated “Creme 
Royale” and “Creme Helies.” 

Par.2. Said respondent, being engaged in business as aforesaid, 
causes said products, when sold, to be transported from its office and 
place of business in the State of New Jersey to purchasers thereof 
located at various points in States of the United States other than the 
State from which such shipments are made. Respondent now main- 
tains a constant current of trade in commerce in said products manu- 
factured, distributed, and sold by it between and among the various 
States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other corpora- 
tions and with individuals and firms likewise engaged in the business 
of distributing and selling hair preparations and cosmetics and kindred 
preparations for treatment of the hair and skin in commerce among 
and between the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course and operation of its business and for the pur- 
pose of inducing individuals to purchase the preparation “Royal 
Lotus,” respondent has caused advertisements to be inserted in news- 
papers of general circulation throughout the United States, and has 


648 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 26 RY! DAG 


printed and circulated throughout the various States to customers and 
prospective customers advertising folders and literature. Certain 
advertising matter used by the respondent in representing the efficacy 
of Royal Lotus is herein set out, as illustrative of respondent’s repre- 
sentations, but is not all-inclusive. Such advertisements are as 
follows: 


GROW HEALTHY, LUXURIANT, BEWITCHING HAIR 


Father Lepetitjean’s marvelous French discoveries now yours. 

This astonishing Regenerateuer restores true, natural color, beautifies, pre- 
serves and grows hair—prevents all hair diseases—overcomes falling hair, 
dandruff, itching scalp—remedies and prevents brittleness of permanents with- 
out affecting wave. Royal Lotus is absolutely harmless—truly a miracle of 
rare herbs. Not a dye. 

Royal Lotus is in no sense a hair dye and leaves no stains on scalp or linen. 

It is an unadulterated, pure hygienic product—a positive corrective for 
dandruff, seurf and itching, and an unfailing restorative of the natural color 
to the hair. It also strengthens the scalp and stops falling hair, and generally 
cures alopecia (baldness). 

Not only rejuvenates the color of the hair, but also has an added and almost 
miraculous bonus-—it protects and helps to grow hair. 

In all of its advertising literature, respondent represents, through 
statements and representations herein set out and through state- 
ments of similar import and effect, that its product designated 
“Royal Lotus”: (1) Will restore faded, streaked, or gray hair to 
its natural color or will reproduce or bring back the natural color 
of such hair of whatever type, shade or color; (2) is not a dye and 
does not impart an artificial color to the hair; (3) stops or over- 
comes falling hair and is a positive corrective for dandruff and itch- 
ing scalp, and generally cures alopecia; (4) is absolutely harmless; 
and (5) preserves and grows hair and prevents all hair diseases, 
and corrects “Dry Hair.” 

Par. 5. The representations made by respondent with respect to 
the efficacy of its product designated “Royal Lotus” are grossly 
exaggerated, false, misleading, and untrue. In truth and in fact, 
said “Royal Lotus” will not restore faded, streaked, or gray hair 
to its natural color, and will not reproduce or bring back the natural 
color of hair of whatever type, shade, or color. Said preparation 
is a dye and imparts an artificial color to the hair. Royal Lotus 
does not stop or overcome falling hair and is not a positive correc- 
tive for dandruff and itching scalp and does not cure alopecia. Said 
preparation is not absolutely harmless and does not preserve and 
grow hair and prevent all hair diseases. Royal Lotus does not cor- 
rect “Dry Hair.” 

Par. 6. Further in the course and operation of its business, re- 
spondent manufactures and sells a line of cosmetics designated 
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“Creme Royale” and “Creme Helies,” and in order to induce indi- 
viduals to purchase said cosmetics, respondent has caused advertise- 
ments to be inserted in newspapers of general circulation through- 
out the United States, and has printed and circulated throughout 
the various States to customers and prospective customers advertis- 
ing folders and literature. Certain advertising matter used by re- 
spondent in representing the beneficial value of “Creme Royale” and 
“Creme Helies” is herein set out as illustrative of respondent’s rep- 
resentations, but is not all-inclusive. Said advertisements are as 
follows: 


CREME HEULIES clears and rejuvenates the skin. Removes wrinkles, trans- 
forms the complexion. Keeps skin fresh, soft and velvety. 

Creme Helies * * * keeps the skin free from those impurities which, 
after all, usually cause poor complexions. 

Fine lines, wrinkles, sunburn, enlarged pores, tender, irritated skin can all’ 
be guarded against by the use of Creme Helies. 

Creme Royale * * * because of its very nature * * * penetrates the 
outer layers of the skin and reaches within. 

*« * * it is behind the skin that Creme Royale does its best work. 

Fine lines, wrinkles, sunburn, the harmful effects of wind and sun, dust and 
chemicals in the air, enlarged pores, blackheads, tender, irritated skin—all 
these can he largely negatived by the protective qualities of Creme Royale. 

Creme Royale * * * penetrates the outer portions, soothing and soften- 
ing them and * * * aids the growing tissues and encourages the living 
cells. 

In all of its advertising literature, respondent represents through 
statements and representations herein set out and through statements 
of similar import and effect that its cosmetics designated “Creme 
Royale” and “Creme Helies”: (1) Renovate and tone the skin; (2) 
penetrate to the lower fleshy layers of the skin; (8) benefit the skin 
tremendously and assist nature to counteract the causes of blemished 
skin; (4) prevent lines and wrinkles; (5) keep the skin free from 
impurities; and (6) protect the skin against enlarged pores, black- 
heads, and sunburn. 

Par. 7. The aforesaid representations made by respondent with 
respect to the beneficial value of its cosmetics are grossly exag- 
gerated, false, misleading, and untrue. 

In truth and in fact, said cosmetics do not renovate and tone the 
skin, nor do they penetrate to the lower fleshy layers of the skin. 
Creme Royale and Creme Helies do not benefit the skin and assist 
nature to counteract the causes of blemished skin. Said cosmetics 
do not prevent lines and wrinkles and do not keep the skin free from 
impurities. They do not protect the skin against enlarged pores, 


blackheads, and sunburn. 
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Par. 8. Each and all of the false and misleading statements and 
misrepresentations made by respondent, as hereinabove set forth, in 
its advertising in newspapers, pamphlets, and other advertising liter- 
ature, in offering for sale and selling its products, had, and now has, 
a tendency and capacity to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that all of said 
representations are true. Further, as a direct consequence of the 
mistaken and erroneous beliefs induced by the advertisements and 
misrepresentations of respondent, as hereinabove enumerated, a num- 
ber of the consuming public purchase a substantial volume of re- 
spondnt’s products. As a result, trade has been unfairly diverted to 
respondent from corporations, firms, and partnerships likewise en- 
gaged in the preparation and selling of hair preparations and cos- 
metics, who truthfully advertise their products. As a consequence 
thereof, substantial injury has been done and is now being done by 
respondent to competition in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 

Par. 9. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent’s competitors, and are unfair methods of com- 
petition in interstate commerce within the intent and meaning of an 
Act of Congress, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Frnpines 4s To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on October 25, 1937, issued and, on Octo- 
ber 26, 1937, served its complaint in this proceeding upon respondent, 
Royal Lotus Corporation, a corporation, charging it with the use of 
unfair methods of competition in commerce in violation of the provi- 
sions of said act. On January 24, 1938, the respondent filed a substi- 
tute answer, in which answer it admitted all the material allegations 
of the complaint to be true, and stated that it waived hearing on the 
charges set forth in the complaint and that, without further evidence 
or intervening procedure, the Commission might issue and serve upon 
it findings as to the facts and conclusion, and an order to cease and 
desist from the violations of law charged in the complaint. There- 
after the proceeding regularly came on for final hearing before the 
Commission on the said complaint, and the answer thereto, and the 
Commission having duly considered the same, and being now fully 
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advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1. Respondent, Royal Lotus Corporation, is a corpora- 
tion organized, existing, and doing business under the laws of the 
State of New Jersey, with its principal office and place of business 
located at 18 Ackerman Avenue, Ramsey, N. J. Respondent is now, 
and has been for some time, engaged in the business of manufactur- 
ing, selling, and distributing a hair preparation designated “Royal 
Lotus,” and a line of cosmetics designated “Creme Royale” and 
“Creme Helies.” 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said products, when sold, to be transported from its place of 
business in the State of New Jersey to purchasers thereof located at 
various points in States of the United States other than the State of 
New Jersey, and in the District of Columbia. Respondent now 
maintains a constant current of trade in commerce in said products 
manufactured, distributed, and sold by it between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of its said business, respondent 
is now, and has been, in substantial competition with other corpora- 
tions and with individuals and firms likewise engaged in the business 
of distributing and selling hair preparations and cosmetics and kin- 
dred preparations for treatment of the hair and skin in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 4. In the course and operation of its business and for the 
purpose of inducing individuals to purchase the preparation “Royal 
Lotus,” respondent has caused advertisements to be inserted in news- 
papers of general circulation throughout the United States, and has 
printed and circulated throughout the various States to customers 
and prospective customers advertising folders and literature. Among 
others of similar import, the following statements are made in said 
advertisements concerning the efficacy of the preparation “Royal 
Lotus,” in treating the hair and scalp: 


GROW HEALTHY, LUXURIANT, BEWITCHING HAIR 


Father Lepetitjean’s marvelous French discoveries now yours. 

This astonishing Regenerateuer restores true, natural color, beautifies, pre- 
serves and grows hair—prevents hair diseases—overcomes falling hair, dan- 
druff, itching scalp—remedies and prevents brittleness of permanents without 
affecting wave. Royal Lotus is absolutely harmless—truly a miracle of rare 
herbs. Not a dye. 
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Royal Lotus is in no sense a hair dye and leaves no stains on scalp or 


rk an unadulterated, pure hygienic product—a positive corrective for dan- 
druff, scurf and itching, and an unfailing restorative of the natural color to 
the hair. It also strengthens the scalp and stops falling hair, and generally 
cures alopecia (baldness). 

Not only rejuvenates the color of the hair, but also has an added and almost 
miraculous bonus—it protects and helps to grow hair. 

In all of its advertising literature, respondent represents, through 
statements and representations herein set out and through statements 
of similar import and effect, that its product designated “Royal 
Lotus”: (1) Will restore faded, streaked, or gray hair to its natural 
color or will reproduce or bring back the natural color of such hair 
of whatever type, shade or color; (2) is not a dye and does not 
impart an artificial color to the hair; (3) stops or overcomes falling 
hair and is a positive corrective for dandruff and itching scalp, and 
generally cures alopecia; (4) is absolutely harmless; and (5) pre- 
serves and grows hair and prevents all hair diseases, and corrects 
“dry hair,” 

Par. 5. The representations made by respondent with respect to 
the efficacy of its product designated “Royal Lotus” are misleading. 
In truth and in fact, said “Royal Lotus” will not restore faded, 
streaked, or gray hair to its natural color, and will not reproduce 
or bring back the natural color of hair of whatever type, shade, or 
color. Said preparation is a dye and imparts an artificial color to 
the hair. Royal Lotus does not stop or overcome falling hair and 
is not a positive corrective for dandruff and itching scalp and does 
not cure alopecia. Said preparation is not absolutely harmless and 
does not preserve and grow hair and prevent all hair diseases. Royal 
Lotus does not correct “dry hair.” 

Par. 6. Respondent manufactures and sells a line of cosmetics 
designated “Creme Royale” and “Creme Helies,” and in order to in- 
duce individuals to purchase said cosmetics, respondent has caused 
advertisements to be inserted in newspapers of general circulation 
throughout the United States, and has printed and circulated 
throughout the various States to customers and prospective customers. 
advertising folders and literature. Among others of similar import, 
the following statements are made in said advertisements concern- 
ing the benefits to be obtained from using said preparations “Creme 
Royale” and “Creme Helies”: 

CREME HELIES clears and rejuvenates the skin. Removes wrinkles, 
transforms the complexion. Keeps skin fresh, soft and velvety. 


Creme Helies * * * keeps the skin free from those impurities which, after 
all, usually cause poor complexions. 
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Fine lines, wrinkles, sunburn, enlarged pores, tender, irritated skin can all 
be guarded against by the use of Creme Helies. 

Creme Royale * * * because of its very nature * * * penetrates the 
outer layers of the skin and reaches within. 

* = * it is behind the skin that Creme Royale does its best work. 

Fine lines, wrinkles, sunburn, the harmful effects of wind and sun, dust and 
chemicals in the air, enlarged pores, blackheads, tender, irritated skin—all 
of these can be largely negatived by the protective qualities of Creme Royale. 

Creme Royale * * * penetrates the outer portions, soothing and softening 
them and * * * aids the growing tissues and encourages the living cells. 

In all of its advertising literature, respondent represents through 
statements and representations herein set out and through statements 
of similar import and effect that its cosmetics designated “Creme 
Royale” and “Creme Helies”: (1) Renovate and tone the skin; (2) 
penetrate to the lower fleshy layers of the skin; (3) benefit the skin 
tremendously and assist nature to counteract the causes of blemished 
skin; (4) prevent lines and wrinkles; (5) keep the skin free from 
impurities; and (6) protect the skin against enlarged pores, black- 
heads and sunburn. 

Par. 7. The representations made by respondent with respect to 
the beneficial value of its preparations “Creme Royale” and “Creme 
Helies,” are misleading. 

In truth and in fact, said preparations do not renovate the skin, 
nor do they penetrate to the lower fleshy layers of the skin. Creme 
Royale and Creme Helies do not benefit the skin and assist nature to 
counteract the causes of blemished skin. Said cosmetics do not pre- 
vent lines and wrinkles and do not keep the skin free from impuri- 
ties. They do not protect the skin against enlarged pores, black- 
heads, and sunburn. 

Par. 8. The acts and practices of the respondent as hereinabove 
set forth, in using said false representations in its advertising in 
newspapers, pamphlets, and other advertising literature, in offering 
for sale and selling its products, as above set forth, had, and now 
have, the tendency and capacity to mislead a substantial portion of 
the purchasing public into the erroneous belief that all of said 
representations are true. Further, as a direct consequence of the 
mistaken and erroneous beliefs induced by the advertisements and 
misrepresentations of respondent, as hereinabove enumerated, a num- 
ber of the consuming public purchase a substantial volume of re- 
spondent’s products. As a result, trade has been unfairly diverted 
to respondent from corporations, firms, and partnerships likewise 
engaged in the preparation and selling of hair preparations and 
cosmetics, who truthfully advertise their products. As a consequence 
thereof, substantial injury has been done and is now being done by 
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respondent to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Royal Lotus 
Corporation, a corporation, are to the prejudice of the public and of 
respondent’s competitors and constitute unfair methods of compe- 
tition in commerce within the intent and meaning of Section 5 of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer filed herein on January 24, 1938, by respondent admitting 
all of the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” , 

It is ordered, 'That the respondent, Royal Lotus Corporation, a 
corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution of cos- 
metic and toilet preparations now designated as “Royal Lotus,” 
“Creme Royale,” and “Creme Helies,” or any other products of sub- 
stantially the same ingredients sold under those names, or under any 
other name, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing: 

1. That the preparation now designated as “Royal Lotus” (a) is 
not a dye and does not impart an artificial color to the hair, and that 
it will restore, reproduce, or bring back the natural color of hair 
of any type, shade, or color which has become faded, streaked, or 
gray; (0) is harmless and prevents all hair diseases, stops or over- 
comes falling hair, and is a corrective or cure for dandruff, itching 
scalp, “dry hair,” and alopecia, and preserves and grows hair. 

2. That the preparations now designated as “Creme Royale” or 
“Creme Helies” will penetrate the outer epidermis of the skin so as 
to reach and benefit the lower fleshy layers of the skin, or so as to have 
any beneficial value in renovating the skin, counteracting, or over- 
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coming blemishes, lines, wrinkles, blackheads, sunburn, enlarged 
pores, and impurities; 

and from making any other representations of similar tenor or 
import. 

It is hereby further ordered, That the said respondent shall, within 
60 days from the date of the service upon it of this order, file with 
this Commission a report in writing setting forth the manner and 
form in which it has complied with this order. 
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In THE MATTER OF 


MAX SCHREIBER, PHILIP W. SIMONS, AND WILLIAM 
KLOMPUS, INDIVIDUALLY, AND TRADING AS DE LUXE 
MANUFACTURING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2294. Complaint, Feb. 7, 1935—Decision, Feb. 9, 1938 


Where three partners engaged in sale and distribution of radio receiving sets and 
other articles of merchandise to purchasers in practically all the States and 
in the District of Columbia, in soliciting sale thereof— 

Furnished and sent, in response to its advertisements for agents and representa- 
tives in periodicals of general circulation, sample pull cards, order blanks, 
descriptive literature, and advertisements depicting merchandise thus being 
offered, and circulars describing their said plan of selling such merchandise 
and of allotting same as prizes to operators of such cards, under plan by 
which chance purchaser paid for chance varying amount, or nothing, depend- 
ent upon number disclosed under various tabs of aforesaid cards, and 
received radio, or nothing, dependent upon success or failure in selecting 
feminine name corresponding to that concealed under card’s seal depicting 
such instrument, and thereby placed in the hands of others means of con- 
ducting lotteries, games of chance, or gift enterprises in distribution of their 
products, with knowledge and intent that said cards had been, were, and 
would be used in sale and distribution of their said merchandise to public by 
lot or chance, contrary to public policy, and in competition with many who 
were opposed to use of such cards in sale and distribution of their products 
and refrained from furnishing same; 

With result that sale of similar and like merchandise by such competitors was. 
thereby injuriously affected, and trade was diverted from them to said part- 
ners by reason of said furnishing of such cards or like devices, and there was, 
a restraint upon and detriment to the freedom of fair and legitimate compe- 
tition, and with tendency and capacity unfairly to divert such trade, as 
aforesaid ; to the prejudice and injury of the public and competitors : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 


Mr. Henry C. Lank for the Commission. 
Nash & Donnelly, of Chicago, Il., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Max Schreiber, 
Philip W. Simons, and William Klompus, individually and as copart- 
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ners trading under the name and style of DeLuxe Manufacturing 
Company, hereinafter referred to as respondents, have been and are 
using unfair methods of competition in commerce, as “commerce” is 
<lefined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public inter- 
est, hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapn 1. Respondents are individuals doing business as a co- 
partnership under the name and style of DeLuxe Manufacturing Com- 
pany, with their principal office and place of business in the city of 
Chicago, State of Illinois. Respondents are now and for more than 1 
year last past have been engaged in selling radio-receiving instruments 
to wholesale and retail dealers located in various States of the United 
States. They cause said merchandise, when sold, to be transported 
from their principal place of business in the State of Illinois to pur- 
chasers thereof in other States of the United States and in the District 
of Columbia at their respective places of business, and there is now and 
has been for more than 1 year a course of trade and commerce by said 
respondents in such merchandise between and among different States 
of the United States and the District of Columbia. In the course and 
conduct of said business respondents are in competition with other 
partnerships, individuals, and corporations engaged in the sale and 
distribution of radio receiving instruments in commerce between and 
among various States of the United States and within the District of 
Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 hereof the respondents have been and are now soliciting 
the sale of and selling said radio receiving instruments by means of 
advertisements inserted in periodical publications having an interstate 
circulation. These advertisements solicit salesmen for the sale of said 
radio receiving instruments. Among such advertisements is one in- 
serted in the Specialty Salesman Magazine for the month of January 
1935, reading in part as follows: 

Make up to $150 weekly giving away free automobile radios and home 
‘sets. * * * With our new unique “punch sales card plan,” the only one 
of its kind in the country, you actually give away free fine automobile radios 
and beautiful ultra-modern home sets. 

In another advertisement inserted in the same magazine in the June 
1934, issue appears, among others, the following representation : 

Who else wants up to $150 weekly giving away free radios? Automobile 
‘and home set radios actually given away absolutely free with a most sensa- 
tional unique punch sales card plan. 
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Said advertisements are false, misleading, and deceptive and have 
the capacity and tendency to mislead and deceive prospective sales- 
men. In truth and in fact the respondents do not give away radio- 
receiving instruments free but receive the full wholesale value thereof 
for all instruments distributed by them, and their agents do not 
regularly make $150 weekly. Such earnings are the exception and are 
unusual and are not the usual result to be expected in distributing 
the respondents’ merchandise. The said plan and method of sale is 
not sensational nor unique and is not new. 

Par. 8. The use by respondents of the above-quoted advertisements 
and advertisements of like nature and to the same effect are unfair 
to manufacturers and distributors manufacturing and distributing 
radio-receiving instruments who do not use the same or similar false 
and misleading representations in soliciting representatives to sell 
their product. 

By reason of the said false and misleading advertisements, agents 
are thus induced and persuaded into representing the respondents 
and in soliciting the sale of and selling respondents’ products, all 
to the injury of the public and respondents’ competitors. 

Par. 4. In the course and conduct of their business as described 
in paragraph 1 hereof the respondents have been and are now solicit- 
ing the sale of and selling and transporting in commerce to retail 
dealers in various States of the United States radio-receiving instru- 
ments and in the sale and distribution of said radio-receiving instru- 
ments respondents have furnished various devices and plans of mer- 
chandising which involve the operation of gift enterprises or lottery 
schemes and said radio-receiving instruments are distributed to the 
ultimate consumers thereof wholly by lot or chance. Said devices 
or plans of merchandising consist of a variety of push cards, the use 
of which by retail dealers in connection with the sale and delivery 
to the purchasing public of respondents’ said radio-receiving instru- 
ments and the method or plan suggested by respondents was and is 
substantially as follows: 

The said push cards consist of a booklet containing 110 girls’ names 
and concealed under each name is a number; also, under a master 
seal there is a name corresponding to one of the 110 names. Prospec- 
tive purchasers select one of the names and remove the same, dis- 
closing the number thereunder. Numbers from 1 to 85 pay in cents 
the amount of such number. Persons selecting numbers over 35 
pay 35 cents for the privilege of selecting one of the names. The push 
card bears a legend informing the prospective purchaser that the 
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persons selecting a few of the numbers will receive the same free. 
For illustration: 
TEN FREE NUMBERS. NUMBERS 2—3— 
Pe ae, ee ( 
ARE FREE 

When all the names have been purchased the master seal is removed 
and the person selecting the name corresponding to the name under 
the master seal receives a radio-receiving instrument without further 
charge and the salesman, agent, representative, or retail dealer solicit- 
ing purchasers of chances as above described also receives a radio- 
receiving instrument without further charge or additional services. 
The numbers under the names are concealed from the prospective 
purchasers and they do not know how much they will have to pay 
for the privilege of selecting one of the names, or whether the same 
will be obtained free of charge, until the selection has been made and 
the name removed. Also, the name under the master seal is con- 
cealed from the prospective purchasers until all the names have been 
selected, and the customers or purchasers do not know what they will 
receive for their money, if anything, until after the master seal 
has been removed. Those customers selecting names which do not 
correspond to the name under the master seal receive nothing but 
the privilege of making a selection for the money which they pay. 

The purchasing public are thus induced and persuaded into pur- 
chasing pushes from said card in the hope that they may select the 
prize-winning name and thus obtain the radio-receiving instrument 
free of charge or for a sum of money not in excess of 35 cents. Radio- 
receiving instruments are thus distributed to the purchasing public 
wholly by lot or chance. 

The respondents occasionally sell and distribute other articles of 
merchandise by the method above described but the sale and dis- 
tribution of radio-receiving instruments constitute the major portion 
of their business. 

Par. 5. The aforesaid agents, representatives, salesmen, and retail 
dealers of the respondents expose said radio-receiving instruments in 
connection with the aforesaid push cards and sell pushes to the pur- 
chasing public in accordance with the aforesaid plan whereby the 
said radio-receiving instruments are distributed to the purchasers 
of pushes from the said cards wholly by lot or chance. Respondents 
thus supply to and place in the hands of others the means of con- 
ducting lotteries in the distribution of its radio-receiving instruments, 
in accordance with the sales plan hereinabove set forth, as a means 
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of inducing the consuming public to purchase pushes from said cards 
in an effort to procure respondents’ radio-receiving instruments 1n 
preference to purchasing the same from respondents’ competitors. 

Par. 6. The sale and distribution of radio-receiving instruments to 
the purchasing public as above alleged involves a game of chance or 
the sale of a chance to procure such articles of merchandise in the 
manner alleged. Such game of chance and the sale of such chance 
to procure such articles of merchandise in the manner alleged are 
contrary to the established public policy of the several States of the 
United States and the District of Columbia and of the Government 
of the United States, and in many of the States of the United States 
are contrary to local criminal statutes. 

Ry reason of said facts, many persons, firms, and corporations who 
sell and distribute such merchandise in competition with the respond- 
ents as above alleged are unwilling to furnish push cards or to offer 
for sale or sell their merchandise in connection with such lotteries 
or gaming devices, aud such competitors refrain therefrom. 

Par. 7. Many dealers in and ultimate consumers of such merchan- 
dise are attracted by respondents’ said methods and by the element 
of chance involved in the sale thereof in the manner above described 
and are thereby induced to purchase such merchandise in preference 
to merchandise offered for sale by competitors of respondents who do 
not use the same or equivalent methods. Many dealers in such mer- 
chandise are induced to purchase the same so offered for sale and 
sold by respondent in preference to all other similar merchandise 
because said ultimate consumers thereof give preference to respond- 
ents’ merchandise on account of the game of chance so involved in 
the sale thereof. 

Respondents’ sales plan as mentioned above tends to and does in- 
duce many of the consuming public to purchase respondents’ merchan- 
dise in preference to the merchandise of respondents’ competitors 
because of the chance of obtaining one of said radio-receiving instru- 
ments free of charge or at a price not exceeding 35 cents rather than 
at the nominal retail price of the same, which is many times greater 
than 35 cents. 

Par. 8. The use of said method by respondents has a tendency and 
capacity unfairly and because of said game of chance alone to divert 
to respondents trade and custom from their competitors who do not 
use the same or equivalent methods; to exclude from said trade all 
competitors who are unwilling to and who do not use the same or 
equivalent methods; to lessen competition in said trade and to tend 
to create a monopoly of said trade in respondents and such other 
distributors as use the same or equivalent methods and to deprive the 
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purchasing public of the benefit of free competition in said trade. 
The use of said method by respondents has the tendency and capacity 
unfairly to eliminate from said trade all actual competitors, and to 
exclude therefrom all potential competitors, who do not adopt or use 
said method or equivalent methods that are contrary to public policy 
and to criminal statutes as above alleged. Many of said competitors 
of respondents are unwilling to adopt and use said method or any 
method involving a game of chance or the sale of a chance to win a 
radio-receiving instrument by chance, because such methods are con- 
trary to public policy or to the criminal statutes of certain of the 
States of the United States or because they are of the opinion that 
such methods are detrimental to the merchandising business or are 
detrimental to public morals and to the morals of the purchasers of 
said merchandise or because of any or all of such reasons. 

Par. 9. The aforesaid methods, acts, and practices of the respond- 
ents are ail to the prejudice of the public and of respondents’ com- 
petitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act. to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission on February 7, 1935, issued and served its com- 
plaint in this proceeding upon the respondents, Max Schreiber, Philip 
W. Simons, and William Klompus, individually and as copartners, 
trading under the name and style of De Luxe Manufacturing Com- 
pany, charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of respondents’ answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by Henry C. Lank, attorney for the Com- 
mission, and in opposition thereto by John A. Nash, attorney for the 
respondents, before Miles J. Furnas, an examiner of the Commission 
theretofore duly designated by it. The said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony, 
and other evidence, briefs in support of the complaint and in opposi- 
tion thereto and the oral arguments of council aforesaid; and the 


662 FEDERAL TRADE COMMISSION DECISIONS 
Findings Pe ied a tage OE 


Commission, having duly considered the matter and now being fully 
advised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its conclu- 
sion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondents, Max Schreiber, Philip W. Simons, 
and William Klompus, are individuals, and at the time of the issuance 
of said complaint and for some time subsequent thereto were copart- 
ners, doing business under the firm name and style of De Luxe Manu- 
facturing Company, with their principal office and place of business 
located at 173 West Madison Street in the city of Chicago, State of 
Illinois. At the time of the taking of testimony in this matter, April 
27, 1937, the partnership was composed of Max Schreiber, and William 
Klompus, the said respondent Philip W. Simons having withdrawn 
from said partnership approximately 2 months prior to said hearing. 
The respondents Max Schreiber and William Klompus are now, and 
all of the said respondents for some time last past have been, engaged 
in the sale and distribution of radio receiving sets and other articles 
of merchandise in commerce between and among the various States 
of the United States and in the District of Columbia. They cause, 
or have caused, such merchandise, when sold, to be shipped or trans- 
ported from their principal place of business in Chicago, IIl., to pur- 
chasers thereof in the State of Illinois and in practically all of the 
other States of the United States, as well as in the District of Colum- 
bia, at their respective points of location. There is now a course of 
trade in commerce by said respondents Max Schreiber and William 
Klompus, and has been for some time past a course of trade in com- 
merce by all of said respondents in such merchandise between and 
among the various States of the United States and in the District of 
Columbia. In so carrying on said business, respondents are, or have 
been, engaged in active competition with other partnerships and with 
individuals and corporations engaged in the manufacture of similar 
or like articles of merchandise and in the sale and distribution thereof 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as described in 
paragraph 1 above, respondents in soliciting the sale of and selling 
their merchandise have adopted and pursued, and still continue, the 
following methods and practices: 

Respondents have caused to be inserted in magazines and periodicals 
having a general circulation throughout the United States various 
advertisements soliciting agents, representatives, or salesmen for their 
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merchandise, and upon receipt of inquiries from members of the public 
or prospective agents, representatives, or salesmen, send to such persons 
sample pull cards, order blanks, descriptive literature, and advertise- 
ments containing illustrations of the merchandise which they are offer- 
ing for sale, and circulars explaining respondents’ plan of selling such 
merchandise and of allotting it as premiums or prizes to the operators 
of said pull cards. 

All of the pull cards used by respondents involve, or have involved, 
the same principle or sales plan or method but vary to some extent in 
detail. One of the said pulleards bears 110 feminine names with ruled 
columns for writing in the name of the customer opposite the feminine 
name selected. Said pull card has 110 small partially separated tabs 
on each of which is prmted one of the feminine names heretofore 
referred to. Concealed under each tab is a number which is disclosed 
when the tab is pulled or separated from the card. At the top of said 
pull card there is a partially perforated seal, concealed under which is 
one of the feminine names heretofore referred to. The numbers con- 
cealed under each of the tabs cannot be ascertained until a pull or 
selection has been made, and the name concealed under the seal cannot 
be ascertained until the seal has been removed. The pull card bears 
printed legends or instructions as follows: 


PERSON SELECTING NAME UNDER SEAL RECEIVES A RADIO 
(Picture of radio) Do not remove seal until all donations are made. 
10 FREE NUMBERS 
NUMBERS 2-3-4-5-6-7-8-9-10-11 ARE FREE 
Numbers 1 to 35 Pay What you Draw 
Numbers Over 35 Pay Only 35¢ 
NO HIGHER 
DIRECTIONS 


This catalogue consists of 110 girls’ names. The amount of each sale ranges 
from 1¢ to 35¢. No higher. No sale over 35¢. 

There are 10 FREE numbers. Persons selecting numbers 2, 3, 4, 5, 6, 7, 8, 9, 10, 
11 pay NOTHING. As each person selects a name the amount to be paid appears 
on the inside of each slip; for instance: If No. 1 is selected the amount required 
to pay is 1¢, if No. 26 is selected the amount is 26¢. 

Those selecting numbers over 35 pay only 35¢. 

Hach payment entitles the payee to a free drawing on the radio illustrated in 
this catalogue when the seal is opened. 

Do not remove seal until all money has been collected. 


Sales of radio-receiving sets by means of said pull cards are made 
in accordance with the above described legends and instructions. Said 
prizes or premiums are allotted to the customers or purchasers in 
accordance with the above legends. The fact as to whether a customer 
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pays a sum of money from 1 cent to 35 cents for a radio-receiving set 
or receives the same free of charge, and the fact as to whether a cus- 
tomer receives nothing for the amount paid, is thus determined wholly 
by lot or chance. 

As stated above, the other pull cards which respondents furnish are 
identical in principle but vary in detail. The members of the public to 
whom respondents furnish their pull cards use the same in the manner 
suggested by respondents, thereby distributing respondents’ merchan- 
dise to others by lot or chance. The sale and distribution of respond- 
ents’ merchandise through the use of or by means of said pull cards 
constitutes the operation of lotteries, games of chance, or gift enter- 
prises, and the respondents in furnishing said pull cards put in the 
hands of others the means of conducting lotteries, games of chance, or 
gift enterprises in the distribution of their merchandise. 

Par. 8. The respondents, in furnishing said pull cards, have know!l- 
edge that the same are, have been and will be, used in distributing their 
merchandise, and furnish said pull cards so that their merchandise 
may be sold or distributed to the public by lot or chance. 

Par. 4. There are in the United States many manufacturers and dis- 
tributors selling and distributing similar or like merchandise to that 
distributed by the respondents, who do not furnish pull cards similar 
to those furnished by respondents, and who do not furnish any device 
by which their merchandise can be distributed to the public by lot or 
chance. There are also many competitors of respondents who are 
opposed to the use of pull cards in the sale and distribution of their 
merchandise, and such competitors refrain from furnishing such 
devices. The sale of merchandise by means of said pull cards injuri- 
ously affects the sale of similar or like merchandise by such competitors 
who do not use similar devices in connection with the sale of their 
merchandise, and trade is diverted to respondents from their said com- 
petitors by reason of the furnishing of said pull cards or like devices. 
The use of such methods by the respondents in the sale and distribution 
of their merchandise is prejudicial and injurious to the public and to 
respondents’ competitors, and has resulted in the diversion of trade to 
respondents from their said competitors, and is a restraint upon, and a 
detriment to, the freedom of fair and legitimate competition. 

Par. 5. The acts and practices of the respondents, as above set out, 
have the tendency and capacity unfairly to divert trade in said com- 
merce to the respondents from their competitors, to the injury of such 
competitors, and to the injury of the public. The sale and distribution 
in interstate commerce of merchandise by lotteries, games of chance, 
or gift enterprises as herein described by lot or chance is contrary to 
public policy. 
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The aforesaid acts and practices of the respondents are to the preju- 
dice of the public and of respondents’ competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning of 
Section 5 of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the re- 
spondents, testimony and other evidence taken before Miles J. Furnas, 
an examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein and oral arguments by Henry C. Lank, counsel for 
the Commission, and by John A. Nash, counsel for the respondents, 
and the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of an Act 
of Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondents, Max Schreiber, Philip W. Si- 
mons, and William Klompus, individually and as copartners trading 
as De Luxe Manufacturing Company, their agents, representatives, 
and employees, in connection with the offering for sale, sale and dis- 
tribution of radio receiving sets and other merchandise in interstate 
commerce or in the District of Columbia, do forthwith cease and 
desist from: 

1. Selling, supplying to, or placing in the hands of others pull cards 
or other lottery or chance devices so as to enable such persons to dis- 
pose of or sell by the use thereof such articles of merchandise; 

2. Mailing, shipping, or transporting to members of the public pull 
cards or other lottery or chance devices so prepared or printed as to 
enable said persons to sell or distribute such merchandise by the use 
thereof; 

3. Selling or otherwise disposing of merchandise by the use of pull 
cards or other lottery or chance devices, or in any manner selling or 
otherwise disposing of such merchandise free of charge or at varying 
prices depending upon lot or chance. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with the order to cease and desist hereinabove set forth. 
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H. ©. BRILL COMPANY, INC. 


COMPLAINT, FINDINGS, CONCLUSION, OPINION AND ORDER IN REGARD TO THE 
ALLEGED VIOLATION OF SUBSEC. (a) OF SEC. 2 OF AN ACT OF CONGRESS 
APPROVED OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED 


JUNE 19, 1936 


‘Docket 3299. Complaint, Jan. 15, 1938—Decision, Feb. 10, 1938 


DIscRIMINATING IN Price—Ciayron Act, Src. 2, SuBseo. (a)—CUMULATIVE 
QUANTITY DISCOUNTS—WHERE IRRELATED SIZE oF INDIVIDUAL SHIPMENTS, 
ORDERS, ETc. 

Savings in the cost of serving different customers, aside from differences in 
methods of sale and delivery, result from the differences in the size of the 
individual order placed by such customers, irrespective of the aggregate 
purchases for a given period of time, and a distinction in price between ship- 
ping cartons or shelf packages and broken packages is readily understood, 
and a difference in price based upon the size of individual purchases and 
shipments is likewise appreciated, large orders ordinarily being obtained, 
assembled, priced, packed, billed, and delivered at a lower cost per dollar of 
sales than small orders. Under discount plan, however, based on aggregate 
volume purchases for given period, it may cost seller more per dollar of sales 
to serve customer who places large number of small orders, sufficient in 
aggregate to earn discounts, than customer who places few large orders, 
total of which is not sufficient to obtain discount, since, while purchasers of 
large annual amount sometimes buy in larger individual shipments than do 
buyers whose purchases do not amount to as large a sum, large buyers also 
place numerous small orders, average size of which is frequently less than 
that of orders placed by buyers whose aggregate annual purchases are less 
in volume. There is no certainty and scarcely any probability that the 
business of the buyer who purchases from $5,000 to $10,000 in the aggregate 
of merchandise within a year will cost the seller more or less in proportion 
to quantity than the one who purchases more than $30,000 or less than 
$35,000, and cumulative discount is sound only where savings have been 
achieved by the seller with respect to individual sales made to a particular 
buyer over a period of time, not reflected in price at which buyer purchased 
and reserved for purpose of refunding at end of such period. 


DIscrRIMINATION IN Price—CiLAyton Act, Sec. 2, Sussec. (a)—Comprritive 
EFFECT—SMALL DIFFERENTIALS—WHERE RELATIVE IMPORTANCE PropucT, Nor 
GREAT. 

While price differential of 214 percent on single product such as ice cream powder, 
is not sufficient to give chain store organization of national scope any ap- 
preciable competitive advantage in all of its business, such organization does 
receive definite advantage in sale of that particular commodity, and such 
competitive advantage becomes greater when such company is permitted to 
obtain such differential from considerable number of sellers; such sum, i. e., 
2% percent, in case of Nation-wide and of many food chains represent- 
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ing difference between profit and loss, and such differentials, even though 
individually of relatively little importance, in the aggregate giving buyer, 
whether retail or wholesale, decided competitive advantage, and tending 
inevitably toward centralization of retail or wholesale trade, by tending 
to eliminate smaller buyer and building up larger one at former’s expense, 
through securing of lowest price by largest. 


DiscRIMINATING IN PRice—CLAaytTon Act, Sc. 2, SunsEC. (a)—Larce CuSTOMER 
DIFFERENTIALS AND SELLER INTEREST As Nor ALONH CONTROLLING. 


While it may be to seller’s interest to favor large customers, often doing a 
Nation-wide business, seller cannot regard his interest exclusively, but must 
subordinate same to requirement that his prices do not reflect unlawful 
diserimination. 


DiscRIMINATING IN PriceE—CLAyTon Act, Sno. 2, SUBSEC, (a)—CUMULATIVE QUAN- 
TITY DISCOUNTS—-WHERE DIFFERENTIALS UNRELATED INDIVIDUAL ORDER SIZE 
AND SHIPMENTS OR DELIVERY OR OTHER COSTS. 


Where a corporation engaged in manufacture of preparation for making home- 
made ice cream, and in sale and distribution thereof (1) to and through 
Nation-wide and two other retail grocery chains competitively engaged in 
commerce in resale and distribution of its said preparation, and in dealing 
with whom it followed practice of treating various warehouses of each as 
individual customers and soliciting, independently, sales thereof, and ship- 
ping merchandise involved to, and billing, such individual warehouses, and 
(2) to and through wholesalers, and chains, other than aforesaid, under 
practice pursuant to which, without other exception, it sold all on basis of 
trade discounts, f. o. b. destination, specified minimum shipping quantities 
of 10 percent less 1 percent cash, for its liquid product, and 20 percent, less 
1 percent cash, for its powder— 

Entered into contracts with said three chains providing, in view of “purchases 
in large quantity, present and prospective,” for 12-month period therein 
named, for cumulative quantity discounts of 1 percent on purchases aggre- 
gating therein from $5,000 to $10,000, 2 percent on those from 10 to 15, 3 
percent on those ranging from 15 to 20, and similar increase for similar 
additional step, with 5 percent on purchases aggregating over $30,000 during 
contract year, and, pursuant to provisions of said contract, or method and 
amount claimed and insisted on thereunder, paid Nation-wide chain rebates 
exceeding $400 and amounting to 3 percent on contract periods aggregate 
excess purchases of chain’s various warehouses, no one of which alone 
bought sufficient quantity to earn discount in any amount under contract 
agreement, and to second chain on similar excess aggregate of purchases of 
such separate warehouse units, no single one of which bought in sufficient 
quantity to earn rebate, as aforesaid, $3.53 or 1 percent on such excess 
aggregate, and to third, for aggregate purchases under contract discount 
minimum of various warehouses thereof, nothing; 

With result that first referred-to chain received definite advantage in sale of 
particular commodity, and such discrimination tended toward centralization 
of retail or wholesale trade through giving largest retailer or wholesaler 
lowest price, and thus tending to build up large, at expense of small, buyer, 
and latter’s elimination: 
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Held, That such contract did not result in economy in selling, credit, ordering, 
shipping, advertising, or, other elements that can be considered as producing 
a differential in cost, and so-called discount granted aforesaid Nation-wide 
chain cannot be justified on basis of savings in distribution costs, and 
so-called discounts paid as aforesaid constituted discriminations in price in 
violation of provisions of Section 2 (a) of an Act of Congress approved 
October 15, 1914, as amended. 


Mr. A. W. DeBirny for the Commission. 


CoMPLAINT 


The Federal Trade Commission, having reason to believe that the 
H. C. Brill Company, Inc., hereinafter called respondent, since June 
19, 1936, has been and is now violating the provisions of Section 2 (a) 
of the Act of Congress entitled “An Act to supplement existing laws 
against unlawful restraints and monopolies, and for other purposes,” 
approved October 15, 1914 (Public, No. 212, the Clayton Act), as 
amended by Section 1 of the Act of Congress entitled “An Act to 
amend Section 2 of the Act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses,’ approved October 15, 1914, as amended (U. S. C., title 15, 
sec. 13), and for other purposes,” approved June 19, 1936 (Public, 
No. 692, the Robinson-Patman Act), hereby issues this its complaint 
against respondent and states its charges with respect thereto as 
follows, to wit: 

Paracrary 1. Respondent is a corporation organized and existing 
under the laws of the State of New Jersey and has its principal office 
and place of business at 101-111 New Jersey Railroad Avenue in the 
city of Newark, N. J. 

Par. 2. For many years prior hereto and since June 19, 1936, re- 
spondent has been and is now engaged in the business of manufac- 
turing, selling, and distributing certain bakers’ supplies such as pie 
fillings, icings, and flavoring preparations and also liquid and powder 
preparations for the manufacture of home made ice cream. The 
preparation for making ice cream is a commodity manufactured, 
sold, and distributed under the trade name E-Zee Freez. In the 
course and conduct of its said business the respondent has been and 
is now manufacturing said commodity at its place of business in the 
State of New Jersey and has been and is now selling, shipping, and 
distributing said commodity in commerce from its said place of busi- 
ness in the State of New Jersey to various purchasers of said com- 
modity located in the several States of the United States and in the 
District of Columbia. For many years prior hereto and since June 
19, 1936, there has been and is now between respondent and purchasers 
of said commodity a course of trade and commerce in said commodity 


H. ©. BRILL CO., INC. 669 
- 666 Complaint 


in and between the State of New Jersey and the several other States 
of the United States and the District of Columbia. The said re- 
spondent in the course and conduct of its business as aforesaid has 
been and is now in direct active competition with other persons, part- 
nerships, and corporations similarly engaged. 

Par. 3. Since June 19, 1936, in the course and conduct of its busi- 
ness described in paragraph 2 hereof and while engaged in trade 
and commerce between the State of New Jersey and the other States 
of the United States and the District of Columbia as therein de- 
scribed, the respondent has been and is now, in the course of such 
commerce, discriminating in price between different purchasers of 
said commodity of like grade and quality sold and shipped in com- 
merce, as aforesaid, by respondent to said purchasers and by them 
purchased from respondent in commerce for resale within the several 
States of the United States and the District of Columbia, in that the 
respondent has been and is now allowing to some of said purchasers 
a larger rebate from the prices at which said commodity was and is 
sold to them by respondent than the rebate, if any, which respondent 
has been and is now allowing to other purchasers of said commodity 
of lke grade and quality purchased from respondent at the same 
prices. 

Par. 4. Shortly: after the effective date of the Robinson-Patman 
Act, June 19, 1936, a representative of The Great Atlantic & Pacific 
Tea Company presented a so-called quantity discount agreement to 
the respondent herein, which agreement was executed by respondent 
in words and figures as follows: 


QUANTITY DISCOUNT AGREEMENT 


Purchaser: The Great Atlantic & Pacific Tea Company. 

Address: Graybar Building, New York City. 

No. of Stores, 14,938. 

Manufacturer: H. C, Brill Company, Inc. 

Address: Newark, N. J. 

Commodity : H-Zee Freez. 

The purchaser has obligated itself to buy from the manufacturer a large 
quantity of merchandise and, in view of the purchases in large quantity, 
present and prospective, the manufacturer agrees to allow the following quantity 
Giscount on amounts bought by the purchaser, between the period commencing 
on . 
June 20, 1986 and expiring on June 19; 1937 


$5,000 to $10,000—1% 
10,000 to 15,000—2% 
15,000 to 20,000—8% 
20,000 to 380,000—4% 
30,000 to over —5% 
160451™—39—yoL, 26——45 iat 
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Payable at expiration of agreement. 

The manufacturer avows its willingness to make the same agreement as is 
here made with any other purchaser similarly situated and on proportionally 
equal terms. 

This agreement may be cancelled by either the purchaser or the manufacturer 
upon notice. 

H. C. Britt Company, IN¢., 
Manufacturer. 
By Harry C. BRILL, Pres. 
THe GREAT ATLANTIC & Paciric TEA Co., 


Purchaser. 
By G. F. Morgow. 


Par. 5. The respondent sold and shipped from its said plant to 
The Great Atlantic & Pacific Tea Company’s various warehouses be- 
tween June 20, 1986 and June 19, 1937 said commodity as follows: 


PuRCHASES VARIOUS A & P UNITS 


6/20/36-12/31/36 1/1/37-6/19/3T 


Altoona; Paz --52). 42m... 55 Sos Se ee Se $355. TL $126. 90 
AlpanysJN. Ve os. ee ee 81. 60 

Atlantaie Gal aoe nee ee eee 729. 00 
Baltimore, Md sas aee as re ne ee ee ee 244, 80 545. 09 
Broux iN YO ies Se eee 458. 99 964. 58 
Brooklyn,aN.t Y2= 2222s 2 eee 184, 50 
Buftaloy Nig 224 ise bt Bs oe Se ee 46. 32 

Charlotte. N.. C8. e22oc—. be ne eee ea eo 3. 40 

Cincinna tl, OMI Oe ae ee re ee ee re 232. 05 266. 22 
Cleveland" Oiiov ease oe Seer ee eee 234. 60 119. 34 
Dallas Toxash ese Tee SI ee 452. 20 292. 23 
Des Moines; lowal 222. =o aee se ee on eee 17.00 550. 80 
Wed Aurora; oN. pices soe oes Sat ee 10, 20 

Pittsburgh; -bah Shaws ee ee 862. 83 540. 13 
Garden City, N.Y. 77 e@une? sel” ating) ok ae 173. 40 523. O1 
Grand Rapids, Mich. 2 __--2 = ek eee ae 85. 00 

Indian apolisse Lng mee ee ee eee eee 430. 44 
Louisville; Ky. 2020. See se ee ee 272. 25 679, 32 
Harttord; \Conn S22. fe Sree race eee Se 151. 72 295, 63 
ING WOtkK MING J) Soe ec ee ke ee 913. 29 1, 081. 01 
Paterson Ni inte senc-cda- senet wud ot Steet 3860. 79 G24 er 
Philadelphia,, No.) Side.222-.- 246) bans et 1,225,527, 

Philadelphia,;So0.4S8idesc. ay Se, 2 eee 872. 52 951. 98 
Providence, Rijie2is 22 eee ee a 168, 26 124, 20 
Somerville; Ma ssdsiee: a: Se cet ee epeeee ee ee 136822 

Springfield, , Masser A+ _Ae. 21) eee 101, 89 230. 63 
St, Louis; Mou. 2 325 Soo ee oe ee 14. 45 86. 40 
Syracuse, Ni OY 2-2 - a. 2 ee 326. 40 837. 93 
Washington, (Di Ole ann ne eee ee ee ae 153. 00 

Youngstown; QOhiol. 2222 SSiv eres cseuan ee eee 527. 00 244, 80 


Total. +) co ce ee ee $8, 144. 64 $10, 525, 93 
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Par. 6. The total purchases of the various warehouses of The Great 
Atlantic & Pacific Tea Company, as aforesaid, amounted to $18,670.57. 
No single unit purchased in sufficient quantity to earn any rebate 
under the contract agreement. Each of said warehouses is treated 
by respendent as an individual customer, sales are solicited inde- 
pendently and the merchandise was shipped and billed to the indi- 
vidual warehouses. On July 21, 1937, respondent sent The Great 
Atlantic & Pacific Tea Company a check for $260.12. This amount 
was arrived at by granting to The Great Atlantic & Pacific Tea Com- 
pany a rebate of 1 percent on its purchases between $5,000 and $10,000, 
2 percent on its purchases between $10,000 and $15,000, and 3 percent 
on its purchases in excess of $15,000. The Great Atlantic & Pacific 
Tea Company objected to this method of computing its rebate, claim- 
ing that it was entitled to the full 3 percent rebate on all purchases 
in excess of $5,000. Accordingly, on July 26th, 1937, respondent paid 
to The Great Atlantic & Pacific Tea Company an additional sum of 
$150.00, making the total rebate $410.12. 

Par. 7. Respondent executed a contract in the same form with The 
Kroger Grocery and Baking Company covering the period commenc- 
ing on June 20, 1936 and expiring June 19, 1937. The respondent sold 
and shipped said commodity from its said plant to the various ware- 
houses of The Kroger Grocery and Baking Company between June 
20, 1936 and June 19, 1937 as follows: 


PURCHASES KROGER UNITS 
6/20/36-12/81/36 1/1/37-6/19/37 


@harieston., W.. Va=ca2— sees ee eee $280. 50 $96. 39 

Wiese; (THOT Oo tera ae i eer ery 2 91.:80 
@ireinn ati OIG. wae. ee tee ee soe 2, 147. 09 600. 63 
DWAVLOM EO WO son. oo eee ene een ae ane 57. 37 33. 66 

DPetrGite Mich Jot Js PUSee sys See ses Sat 112. 20 

ivaMnetonq lll > eae Ses ie Ae 28. 05 
Indianapolis, gind=.-2 =) <= 25220 et Sa ee 40.80 36. 72 
WOUIS Ville akty: “TE Sey Syd Posh) eet ey Sat 680. 00 549. 27 

Oakeeack Lilie Sh MAST Jae eae 55. 25 
Rittshureh aba. = ee pete one se ey Series 91. 80 114. 75 

SieOUl sy MOU. t 25 e Eee er Pee Sees 957. 36 
$4, 542, 22 $1, 431, 42 

1, 431. 42 

Ota sDULCURSCS Sa == Se a oa en See a ee $5, 978. 64 

Less Returns 6/20/36-6/19/387_-_--------_------- 620. 20 

Net Pirchases==. 2-22. 2 22) Se $5, 358. 44 


Par. 8. The total purchases of the various warehouses of The 
Kroger Grocery and Baking Company, as aforesaid, amounted to 
$5,353.44. No single unit purchased in sufficient quantity to earn any 
rebate under the contract agreement. Each of said warehouses is 
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treated by said respondent as an individual customer, sales are so- 
licited independently and the merchandise is shipped and billed to 
the individual warehouses. On September 20, 1937 respondent sent 
The Kroger Grocery and Baking Company a check in the amount of 
$3.53. This amount was arrived at by granting to The Kroger Gro- 
cery and Baking Company a 1 percent rebate on its purchases in 
excess of $5,000, namely $353.44. 

Par. 9. Respondent executed a contract in the same form with the 
American Stores Company covering a period commencing on October 
20, 1986 and expiring October 19, 1937, during which period the 
American Stores Company purchases amounted to the sum of #,- 
150.01. The respondent sold and shipped said commodity from its 
said plant to seven warehouses of the American Stores Company 
located respectively in Baltimore, Md.; Syracuse, N. Y.; Johnstown, 
Pa.; Orange, N. J.; Wilkes-Barre, Pa., and two warehouses located 
in the city of Philadelphia, Pa. No rebate was paid to the American 
Stores Company inasmuch as the total purchases did not aggregate 
more than the sum of $5,000. 

Par. 10. The aforesaid rebate agreements were entered into by 
respondent with the aforesaid three large corporate chain store com- 
panies and with no other customers. Respondent made an addi- 
tional special arrangement with most customers by which a special 
discount of 5 percent on E-Zee Freez powder was allowed and 10 
percent on all purchases of liquid E-Zee Freez in consideration of the 
distributor contracting for and agreeing to purchase an agreed num- 
ber of dozens of said commodities during a year’s time and such dis- 
counts or allowances were granted, paid, or allowed to the aforesaid 
corporate chains in addition to the rebate, if any, which each of said 
corporate chains received. Purchasers who would not contract for 
their purchases at the beginning of the year were not allowed the 
additional special discounts or if they did not take the amount con- 
tracted for respondent was entitled to a charge-back of 5 percent on 
all E-Zee Freez powder drawn against the said contract or 10 percent 
on all liquid E-Zee Freez drawn against said contract. 

Par. 11. Upon the termination of the aforesaid rebate contract 
with The Great Atlantic & Pacific Tea Company, a second contract 
in the same form was executed by respondent covering the period 
commencing on June 20, 1937 and expiring June 19, 1938. This sec- 
ond contract had an additional clause providing that Canadian pur- 
chases applied. 

Par. 12. Since June 19, 1986 many purchasers of said commodity, 
E-Zee Freez, from respondent and who did not receive any rebate 
have been and are now in substantial competition in the sale, resale, 
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and distribution of said commodity with The Great Atlantic & 
Pacific Tea Company and many units of The Kroger Grocery and 
Baking Company and American Stores Company, as aforesaid, are 
likewise in substantial competition with The Great Atlantic & Pacific 
Tea Company. 

Par. 18. The effect of the discriminations in price referred to in 
paragraph 3 may be substantially to lessen competition or tend to 
create a monopoly in the line of commerce in which respondent is 
engaged or to injure, destroy, or prevent competition with the re- 
spondent or The Great Atlantic & Pacific Tea Company, or other 
beneficiary of like discrimination. 


Report, Frnpincs 4s To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress entitled “An 
Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes,” approved October 15, 1914, as 
amended (U.S. C., title 15, sec. 13), the Federal Trade Commission 
on January 15, 1938, issued and served its complaint in this pro- 
ceeding upon the respondent, H. C. Brill Company, Inc., a corpo- 
ration, charging it with discriminating in price between different 
purchasers of liquid and powder preparations for the manufacture 
of home made ice cream in violation of subsection (a) of Section 2 
of the aforesaid act. 

After the issuance of said complaint, respondent filed answer 
thereto admitting all the material allegations of the complaint to 
be true and waiving intervening apse Wa briefs, argument, and 
final hearing, mnten answer was duly filed in ine office af the 
Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and answer, briefs and 
oral arguments of counsel having been waived and the Commission 
having duly considered the same and being now fully advised in the 
premises, makes this its findings as to the facts and its conclusions 
drawn therefrom : 

FINDINGS AS TO THE FACTS 


Paracraru 1. Said corporate respondent, the H. C. Brill Com- 
pany, Inc., now is, and at all times since June 19, 1936, has been a 
corporation organized under the laws of the State of New Jersey 
with its principal office and plant located at 101-111 New Jersey 
Railroad Avenue in the city of Newark, N. J. At all times herein 
mentioned, said respondent has been engaged in the business of man- 
ufacturing, selling, shipping, and distributing a preparation for the 
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making of home made ice cream from its said place of business in 
the State of New Jersey to various purchasers of said preparation 
located in the State of New Jersey and the several States of the 
United States and there has been and is now between the respondent 
and purchasers of said preparation a course of trade and commerce 
in said preparation in and between the State of New Jersey and 
the several States of the United States. The said respondent in the 
course and conduct of its business as aforesaid has been and is now 
in direct active competition with other persons, partnerships, and 
corporations similarly engaged. 

Par. 2. Said respondent’s customers are generally food whole- 
salers and retail grocery chain stores. Certain of the chain stores 
are competitively engaged in commerce in the resale and distribu- 
tion of the said preparation with other of respondent’s customers. 
The Great Atlantic & Pacific Tea Company is generally in compe- 
tition in the resale and distribution of the said preparation with 
most of respondent’s other customers. The Great Atlantic & Pacific 
Tea Company directly competes with The Kroger Grocery and Bak- 
ing Company and the American Stores Company in the resale and 
distribution of the said preparation. 

Par. 3. Shortly after the effective date of the Robinson-Patman 
Act, June 19, 1936, a representative of The Great Atlantic & Pacific 
Tea Company presented a so-called quantity discount agreement to 
the respondent herein, which agreement was executed by respondent 
and The Great Atlantic & Pacific Tea Company in words and figures 
as follows: 

QUANTITY DISCOUNT AGREEMENT 
Purchaser: The Great Atlantic & Pacific Tea Company. 
Address: Graybar Building, New York City. 
No. of Stores: 14,988. 
Manufacturer: H. C. Brill Company, Inc. 


Address: Newark, N. J. 
Commodity: H-Zee Freez. 


The Purchaser Hag Obligated Itself to Buy from the Manufacturer a Large 
Quantity of Merchandise and, in View of the Purchases in Large Quantity, 
Present and Prospective, the Manufacturer Agrees to Allow the Following 
Quantity Discount on Amounts Bought by the Purchaser, Between the Period 
Commencing on 


June 20, 1936 and Expiring on June 19, 1937 


$5,000 to $10,000—1% 
10,000 to 15,000—2% 
15,000 to 20,000—3% 
20,000 to 80,000—4% 
30,000 to over —5% 
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Payable at Expiration of Agreement 


The Manufacturer Avows its Willingness to Make the Same Agreement as is 
Here Made With Any Other Purchaser Similarly Situated and on Proportionally 
Equal Terms. 

This Agreement May Be Cancelled by Hither the Purchaser or the Manu- 
facturer Upon Notice. 

WI. ©. Brirt Company, Inc, 
Manufacturer. 
By Harry C. Brit, Pres, 
THe Great ATLANTIC & Pacirio TEA Co., 
Purchaser. 
By G. F. Morrow. 


Par. 4. The respondent sold and shipped from its said plant to 
The Great Atlantic & Pacific Tea Company’s various warehouses be- 
tween June 20, 1936 and June 19, 1937 said commodity as follows: 


PURCHASES VARIOUS A & P UNITS 
6/20/36-12/31/36 1/1/387-6/19/37 


208 CUCL ol BARE & She ct BO Se oh Leek il dada apy Pah nl $355. 71 $126. 90 
BAD eLTOy nN GN ee ee ee Do or 81. 60 
Jn SEIT Ee XO DN = ei is en ge oy ee Beers SS ae oe 729. 00 
et nOre my C2 se ee ee 244, 80 545. 00 
2 BRED TR eed yp, Ce ine a a pal ae ea Mi _ 458. 99 964. 58 
LESTE E Cliath oS 8 Ga Pee eee, ohn ee Be eee ene eee cS 184. 50 
SERTA RTI O ae NaN ct 8 Me ee ey es 8 46. 32 
wo NEY! CAN Ea NS fe re a pt a a a 3. 40 
Cneinnatiee Ohio: 2-<2- Se 2 ee eer ee 232. 05 266. 22 
Mlevela titi MONIO =e a ee a ee en 234. 60 119. 34 
= DEIN S of ie slat de lnc — san’ lle weit 452. 20 292. 23 
Des eMoMes es lLowas 2? ee eee 17. 00 550. 80 
PE eAUIRO Ua 8 Now Vo eee ee ee 10. 20 
TEARS! UIT Ital OF Yo rah <a a a wae ea 862. 83 540. 13 
HALON a OILY A NIL te woe Senta ee eee ee Se Toe 173. 40 523. 01 
Ren AN Oe AD IONS MI Che so a ne ena 85, 00 
GLEE VOLIS M11 Oe ere eee 430. 44 
MOmISVAlle. (Kiye essere int eae ee Sta e 272, 25 679. 82 
IGT On Gae WONT a = a oe ee ee 151. 72 295. 65 
IN ry IS KemeIN aeRO rte ee ee ee ee ee 913. 29 1, 081. 01 
ALCHSONAING ti iee oe ee obs 2 Bek be eee Be 360. 79 21.77 
Ehiladelphias NO. Side... == =. 2 LEP 45S OS 
Rena el hia NO! Ieee en ee ee 872. 52 951. 98 
BLOvViGeneen, Rie ae see 2 BSD ert tt Saeere rs 168. 26 124, 20 
ROTO TVATLC MEV LACS SM ag a 136. 22 
SDE etic Oe MAGS == = ae ae en eee ee 101. 89 230. 63 
SMU OUIS One eee oes ere ne 14, 45 86. 40 
Syracuse Nig Waa eee eee eee eee 326. 40 837. 98 
Washington, Gries st Aik Sere eee 2 ee 153. 00 
SVOUMOStOWA MONO. = a ee See 527. 00 244, 80 
TING Hey Ree LEE Saree Sh thy eS co EEE Fe $8, 144. 64 $10. 525. 93 


Par. 5. The total purchases of the various warehouses of The Great 
Atlantic & Pacific Tea Company, as aforesaid, amounted to $18,670.57. 
No single unit purchased in sufficient quantity to earn any amount 
under the contract agreement. Each of said warehouses was treated 
by respondent as an individual customer, sales were solicited inde- 
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pendently and the merchandise was shipped and billed to the indi- 
vidual warehouses. On July 21, 1937, respondent paid The Great 
Atlantic & Pacific Tea Company $260.12. This amount was arrived 
at by combining all purchases and granting to The Great Atlantic & 
Pacific Tea Company 1 percent on its purchases between $5,000 and 
$10,000, 2 percent on its purchases between $10,000 and $15,000, and 
3 percent on its purchases in excess of $15,000. The Great Atlantic & 
Pacific Tea Company objected to this method of computation and 
claimed it was entitled to the full 3 percent on all purchases in excess 
of $5,000. Accordingly, on July 26th, 1937, respondent paid to The 
Great Atlantic & Pacific Tea Company an additional sum of $150.00, 
making the total rebate $410.12. 

Par. 6. Respondent executed a contract in the same form with The 
Kroger Grocery and Baking Company covering the period commenc- 
ing on June 20, 1936, and expiring June 19, 1937. The respondent sold 
and shipped said commodity from its said plant to the various ware- 
houses of The Kroger Grocery and Baking Company between June 20, 
1936, and June 19, 1937, as follows: 


PURCHASES KROGER UNITS 
6/20/36-12/31/36 1/1/37-6/19/3T 


GCharlestonts: Wa Vain gee eee $280. 50 $96. 39 

Chicago |) 2h = eee ee er eee 91. 80 
Cincinnatis Olio = = ae = se eee a eee ee 2, 147. 09 600. 63 
Dayton @Ohi0. 222 ee eee eee 57. 37 33. 66 

Detroit _Mich= = 2s ee eee 112. 20 

EVAN SCO pe Se see eee ae ee eee ee 28. 05 
Indianapolis: “Ind 22 se ae ee ee eee 40. 80) 36. 72 
LOUISVWINlO NIK V3 8 2 ee ete Se ee See 680. 00 549, 27 

Oak. Park; Ul. 225-5 ose a | Sat nee Sees 55. 25 
Pittspuneh, Pass sete ee cee eee Ree re eee ae 91. 80 114. 75 

St. Gaouls), Mos 222528 eles 2 a ee eee 957. 36 
$4, 542. 22 $1, 431. 42 

1, 431. 42 

TotalepUrChaseS a. sag $5, 973. 64 

Less Returns 6/20/36-6/19/37____- 5-2 620. 20 

Net) Purchases tae = Teer ee $5, 353. 44 


Par. 7. The total purchases of the various warehouses of The 
Kroger Grocery and Baking Company, as aforesaid, amounted to 
$5,353.44, No single unit purchased in sufficient quantity to earn any 
rebate under the contract agreement. Each of said warehouses is 
treated by said respondent as an individual customer, sales are solic- 
ited independently and the merchandise is shipped and billed to the 
individual warehouses. On September 20, 1937 respondent sent The 
Kroger Grocery and Baking Company a check in the amount of 
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$3.53. This amount was arrived at by granting to The Kroger 
Grocery and Baking Company a 1 percent rebate on its purchases in 
excess of $5,000, namely $353.44. 

Par. 8. Respondent executed a contract in the same form with the 
American Stores Company covering a period commencing on October 
20, 1986 and expiring October 19, 1937, during which period the 
American Stores Company purchases amounted to the sum of 
$4,150.01. The respondent sold and shipped said commodity from its 
said plant to seven warehouses of the American Stores Company 
located respectively in Baltimore, Md.; Syracuse, N. Y.; Johnstown, 
Pa.; Orange, N. J.; Wilkes-Barre, Pa., and two warehouses located 
in the city of Philadelphia, Pa. No rebate was paid to the American 
Stores Company inasmuch as the total purchases did not aggregate 
more than the sum of $5,000. 

Par. 9. Respondent sells to wholesalers and to chain stores as 
follows: 

Liquid E-Zee Freez is packed in cases containing 2 dozens and 12 
dozens. The price is 85 cents a dozen with a trade discount of 10 
percent, less 1 percent cash discount f. o. b. destination. Minimum 
shipping quantity 24 dozens. Powder E-Zee Freez is packed 1 dozen 
to the carton, 15 cartons to the shipping case. The price is 90 
cents a dozen with a trade discount of 20 percent, less 1 percent 
cash discount f. 0. b. destination. Minimum shipping quantity 30 
dozens. Brokerage is allowed and paid to independent food brokers 
on all sales within such brokers’ territory and was allowed and paid 
on the sales to the said retail food chains. 

Par. 10. The 10 percent trade discount allowed on liquid E-Zee 
Freez was originally intended as a special trade discount for con- 
tract as distinguished from spot purchases; similarly, 5 percent of 
the 20 percent allowed on the powder E-Zee Freez was so intended. 
However, only a few of such contracts were entered into when re- 
spondent changed its plan and sold all, whether on spot or contract 
purchases, on the same terms with the exception of the so-called quan- 
tity discount. allowances referred to in paragraph 8. 


CONCLUSION AND OPINION 


From the facts as herein found, the first question that arises con- 
cerns the offer by respondent of varying discounts to customers based 
on the amount each customer purchased annually. 

The consideration on which the offer is made, as stated in the con- 
tract, is “in view of the purchases in large quantity, present and 
prospective, the manufacturer agrees to allow the following quan- 
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{ity discount on amounts bought by the purchaser, between the period 
commencing on June 20, 1936 and expiring on June 19, 1937. 

$5,000 to $10,000—1% 

10,000 to 15,000—2% 

15,000 to 20,000—3% 

20,000 to 30,000—4% 

30,000 to over—d% 
The consideration is the purchase “in large quantity” of the goods 
sold by respondent. However, the offer neither expressly nor by 
implication can be construed to relate to the purchase of single ship- 
ments of the value specified nor was it so construed by the parties 
as evidenced by the settlements. 

Purchasers of large annual amounts sometimes buy in larger indi- 
vidual shipments than do buyers whose purchases do not amount 
to as large a sum. Large buyers, however, also place numerous small 
orders and the average size of such orders is frequently less than 
the average size of orders placed by buyers whose aggregate annual 
purchases are less in volume. Indeed under a discount plan based 
on aggregate volume purchases for a given period, such as that con- 
tained in the aforesaid contract, it may cost the seller more per dollar 
of sales to serve a customer who places a large number of small 
orders which are sufficient in the aggregate to earn the discounts, than 
to serve the customer who places a few large orders whose total is 
not sufficient to obtain the discount. 

Large wholesalers and chain retailers often obtain concessions in 
the form of cumulative discounts in the belief that their transactions, 
in proportion to the amount purchased, are fewer in number, take 
less of the time and attention of the seller, and cost the seller less. 
However, when such a belief is not supported by the facts the con- 
clusion obviously is erroneous and an offer predicated thereon dis- 
criminatory. There is no certainty and scarcely any probability that 
the business of the buyer who purchases from $5,000 to $10,000 in 
the aggregate of merchandise within a year will cost the seller more 
or less in proportion to quantity than the business of one who pur- 
chases more than $30,000 or less than $5,000. 

A distinction in price between shipping cartons or shelf packages 
and broken packages is readily understood and a difference in price 
based upon the size of individual purchases and shipments is like- 
wise appreciated but no such distinction is made in this offer. One 
whose individual purchases were in thousand dollar lots would if 
his purchases amounted to, let us assume, $8,000 be required to pay 
a higher price than another whose individual purchases were in 
hundred dollar lots but whose total for the year amounted to more 
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than $10,000. Such a differential producing an injurious effect in 
any line of commerce cannot be justified. 

No justification has been affirmatively shown for the discrimination 
im price found herein and the Commission finds no substantial differ- 
ence between the respondent’s cost of selling and delivering ice cream 
powder to the individual warehouses of The Great Atlantic & Pacific 
Tea Company, and its cost of serving the individual warehouses of 
any other chain store company, or any other customer purchasing the 
said merchandise in quantities comparable to those purchased by 
the individual warehouses of The Great Atlantic & Pacific Tea 
Company. Aside from differences in methods of sale and delivery, 
savings in the cost of serving different customers aside from result 
from the differences in the size of the individual orders placed by 
such customers, irrespective of the aggregate purchases for a given 
period of time. Ordinarily large orders are obtained, assembled, 
priced, packed, billed, and delivered at a lower cost per dollar of 
sales than small orders. In the instant case, the respondent employed 
the same methods of sale and delivery in serving the individual 
warehouses of The Great Atlantic & Pacific Tea Company as it used 
in serving its other customers. The record contains no evidence that 
the individual orders for ice cream powder placed with the respondent 
by the several warehouses of The Great Atlantic & Pacific Tea Com- 
pany were any larger than the orders placed with the said respond- 
ent by other customers. Indeed, for the year covered by the afore- 
said contract, the aggregate amount of ice cream powder purchased 
from the respondent by the individual warehouses of The Great At- 
lantic & Pacific Tea Company ranged from less than $3.40 to not 
more than $1,994.80, while the individual orders of the said ware- 
houses were even smaller. It cannot be assumed that the respond- 
ent’s individual sales or shipments to The Great Atlantic & Pacific 
Tea Company were fewer in number, and therefore larger, than its 
sales to other customers, or that it cost said respondent less per dollar 
of sales to make these individual sales or shipments to the said Great 
Atlantic & Pacific Tea Company than it did to make individual sales 
or shipments to other customers. In view of these facts, the Com- 
mission finds, therefore, that the so-called discount granted to The 
Great Atlantic & Pacific Tea Company cannot be justified on the basis 
of savings in distribution costs. The contract did not result in 
economy of selling, credit, ordering, shipping, advertising, or other 
elements that can be considered as producing a differential in cost. 

A cumulative discount is sound only where savings have been 
achieved by the seller with respect to individual sales made to a par- 
ticular buyer over a period of time, which savings were not reflected 
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in the price at which the buyer purchased and which are reserved 
for the purpose of refunding at the end of a period of time. But 
any system of discounts based on the amount of annual sales is a 
price discrimination contrary to Section 2 (a) of the Clayton Act, as 
amended, if it has any of the injurious effects on competition enum- 
erated in the statute, unless justified as by making only due allow- 
ance for differences in cost not previously allowed and resulting 
from the quantities sold or delivered. 

Many food chains, including the three aforesaid grocery chains, 
operate on a net margin of profit of 114 percent to 2 percent. The 
sum of 214 percent represents a difference between profit and loss. Of 
course a price differential of 214 percent on a single product of no 
greater importance than ice cream powder is not sufficient to give 
The Great Atlantic & Pacific Tea Company any appreciable com- 
petitive advantage in all of its business, but it does receive a definite 
advantage in the sale of that particular commodity. The competi- 
tive advantage becomes the greater when a company doing a Nation- 
wide business is permitted to obtain a 214 percent differential from a 
considerable number of sellers. Even though individually they are of 
relatively little importance, the sum of the differentials would un- 
doubtedly give the buyer a decided competitive advantage. Such 
discrimination inevitably tends toward centralization of retail or 
wholesale trade, for the largest retailer or wholesaler gets the lowest 
price—it thus tends to eliminate smaller buyers and builds up the 
large buyer at the expense of small ones. 

It may be to respondent’s interest to favor large customers often 
doing a Nation-wide business. However, the seller cannot regard 
his interests exclusively and must subordinate such interest to the 
requirement that his prices not reflect an unlawful discrimination. 

The so-called discounts paid, as provided for and more fully set 
forth in paragraph 3 hereof, constitute discriminations in price in 
commerce in violation of Section 2 (a) of said Act of Congress en- 
titled “An Act to amend Section 2 of the Act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes’? approved October 15, 1914, as amended 
(U.S. C. title 15, section 18), and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the respondent ad- 
mitting all the material allegations of the complaint to be true and 
waiving the taking of evidence and all other intervening procedure 
and the Commission having made its findings as to the facts and its 
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conclusion, which findings and conclusion are hereby made a part 
hereof, that said respondent has violated the provisions of an Act of 
Congress entitled “An Act to supplement existing laws against un- 
lawful restraints and monopolies, and for other purposes,” approved 
October 15, 1914, as amended: 

It is ordered, That the respondent, H. C. Brill Company, Inc., its 
officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution in interstate commerce 
or in the District of Columbia of liquid and powder preparations for 
the manufacture of home made ice cream, do forthwith cease and 
desist from granting or pay ing, or agreeing to grant or pay, sums 
amounting to discriminations in price in the form of cumulative 
discounts described in paragraph 3 of the findings as to the facts and 
conclusion; and from granting or paying, or agreeing to grant or 
pay, sums amounting to discriminations in price in the form of cumu- 
lative discounts, except where such discount makes only due allow- 
ance for differences in cost which have been achieved with respect to 
individual sales made to a particular buyer over a period of time, 
which differences in cost were not nallocted in the price at which the 
buyer purchased. 

It is further ordered, That the said respondent, H. C. Brill Com- 
pany, Inc., within 60 days from the date of the service upon it of this 
order, shall file with the Commission a report in writing, setting forth 
in detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth. 
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‘In THE Marrer or 


J. W. McPHEETERS, TRADING AS MID-WEST SOAP COM- 
PANY, AND AS SAVON PRODUCTS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2995. Complaint, Nov. 27, 1936—Decision, Feb. 11, 1938 


Where an individual engaged in manufacture of a cheap, inferior cold process 
soap of a grade and quality generally not used as a toilet soap, and in the 
sale and distribution thereof to wholesalers and dealers at various points 
in other States for resale to house-to-house canvassers or peddlers, at cost 
thereto of approximately 444¢ per three-cake carton, in competition 
with many who sell, in commerce as aforesaid, Soap similar in grade and 
quality to that sold by him, and many who Sell soap of a far superior grade 
and quality and which has a retail value of, and sells for, price marked by 
him on his said containers, and who do not in any way misrepresent the 
price, quality, or character of their products— 

Placed on three-bar containers of brands of his aforesaid cheap and inferior soap, 
words “3 bars—75¢,” together with words “Toilet,” “Bath,” “Shampoo,” and 
trade name and address, notwithstanding fact price thus marked and indi- 
cated was many times in excess of selling price of said soaps to aforesaid 
canvassers, and many times in excess of true value thereof, and much greater 
than actual price at which such containers were sold to ultimate purchaser, 
and price indicated was not intended to be true retail price of products in 
question, but was wholly false and fictitious and in no way represented true 
value or selling price of products so marked; and thereby put in hands of its 
purchasers and of said house-to-house canvassers or peddlers instrument or 
means whereby they could and did commit a fraud upon substantial portion 
of purchasing and consuming public, through enabling them to represent to 
purchasers and prospective purchasers, and to cause such purchasers to 
believe, that said products were in fact high grade and of a retail value sub- 
stantially as marked and indicated, and represented through statements on 
containers in question; 

With result that such canvassers or peddlers could and did sell said soap at price 
greatly in excess of fair and reasonable value thereof and of prices at which 
soap of similar grade and quality was usually and customarily sold, and of 
aiding and abetting them in misleading and deceiving purchasing and con- 
suming public through such fictitious markings, and of furthering deception 
thus occasioned through placing on said containers statements falsely indi- 
cating soap in question was of grade and quality of soap which had retail 
value of, ordinarily sold for, price marked thereon, and with tendency 
and capacity to mislead and deceive substantial portion of purchasing public 
into erroneous belief that such soap had the value of and ordinarily retailed 
for the price thus marked and indicated, and that said representations and 
statements as to grade and quality thereof were true, and with result that 
substantial number of consuming public, as true consequence of mistaken and 
erroneous beliefs induced by his said acts and practices, purchased substan- 
tial volume of his said products and trade was unfairly diverted to him from 
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competitors who truthfully adyertise and represent their respective soaps; to 
the substantial injury of competitors in commerce as aforesaid, and to the 
injury of the public: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. Robert S. Hall, trial examiner. 
Mr. Wm. T. Chantland and Mr. George Foulkes for the Commission. 
Mr. Harry A. Weaver, Jr., of Korbly & McNutt, of Indianapolis, 
Ind., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
‘Trade Commission, having reason to believe that J. W. McPheeters, 
trading as Mid-West Soap Company, and as Savon Products, herein- 
after referred to as “respondent,” has been, and now is, using unfair 
methods of competition in commerce as “commerce” is defined in said 
act, and it appearing to the Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondent, J. W. McPheeters, trading as Mid-West 
Soap Company, and as Savon Products, personally and through said 
Mid-West Soap Company and said Savon Products, with office and 
principal place of business at 901 High Street, Indianapolis, Ind., is 
now and for some time has been engaged in the business of distributing, 
and selling in commerce, as herein set out, certain alleged toilet soaps. 

Par. 2. Said respondent being engaged in business as aforesaid, 
causes said soaps, when sold, to be transported from his office and place 
of business in the State of Indiana to purchasers thereof located at 

various points in States of the United States other than the State from 
which said shipments are made. Respondent now maintains a con- 
stant current of trade in commerce in said soaps, distributed and sold 
by him between and among the various States of the United States and 
in the District of Columbia. 

Par. 3. In the course and conduct of his said business, respondent is 
now, and has been, in substantial competition with other individuals 
and with firms and corporations engaged in the business of distributing 
and selling toilet soaps, in commerce, among and between the various 
States of the United States and in the District of Columbia. 

Par. 4. In the course and operation of said business and for the pur- 
pose of inducing the purchase of his said soaps, respondent has been, 
and is now, engaged in misbranding, fictitious price marking, misrep- 
resentation, and false and misleading advertising. 
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Among the acts done and representations made by respondent are 
the following: 

1. Under the trade name “Mid-West Soap Co., Indianapolis,” re- 
spondent sells a three-bar or cake soap biteabunaan called and 
labelled “Burberry,” in a box marked “3 bars—75;” and each cake 
stamped—“25¢,” and advertised on the box as “A toilet and bath 
soap”; “Use as a shampoo,” and “Excellent for shaving.” 

2. Under the trade name “Savon Products, Indianapolis,” re- 
spondent sells: 


(a) A three-bar or cake soap combination called and labelled 
“Vello,” in a box marked “3 bars—Price 75¢,” and advertised 
on the box as for “Toilet—Bath—Shampoo.” 

(6) A three-bar or cake soap combination called and labelled 
“Creem—O,” in a box marked “3 bars—Price 75¢,” and adver- 
tised on the box as for “Toilet—Bath—Shampoo.” 


Par. 5. The representations made by respondent with respect to 
the prices, nature, and effective qualities of said soaps are grossly 
exaggerated, false, misleading, and untrue. The truth and facts are 
that said soaps are never sold or offered for sale at the excessive 
prices marked on the boxes; neither are such soaps the fine toilet 
soaps which such fictitious high prices and the labels are intended 
to, and do, claim, and imply, but are in fact cheap grades of soaps 
without Srlmetbil annie as indicated by their names. 

The truth and facts are that said soaps are sold by respondent to 
its peddlers at 4 cents per box of 3 cakes, and that the cheap, printed, 
cardboard containers cost about as-much or more to make as the 
three small cakes of inferior soap contained therein. 

The said products above mentioned are sold by the respondent 
principally to house to house canvassers for resale to ultimate con- 
sumers. The prices marked on the boxes in which the products 
above mentioned are sold are many times in excess of the actual 
selling price to said house to house canvassers and many times in 
excess of the actual value thereof and are much greater than the 
actual price at which said products are sold by said canvassers to 
said ultimate purchasing and using public. The prices so indicated 
were not intended by respondent to be the true retail price or the 
true retail value of said products, and are false and fictitious and in 
no sense represents either the true value or the true selling price of 
the products so price marked. The prices marked as above indi- 
cated were intended by respondent and the canvasser purchasing 
for resale to be far in excess of the price actually charged the ulti- 
mate consumer. 
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Par. 6. There are among respondent’s competitors many who dis- 
tribute and sell toilet soaps which have ingredients and qualities 
which may justify prices somewhat in line with respondent’s ficti- 
tious prices and often at much less than such fictitious prices, who 
do not in any way misrepresent the prices, quality or character of 
their respective products. 

Par. 7. Each and all of the false and misleading statements, rep- 
resentations and implications made by the respondent in pricing, 
designating and describing his products, and the quality of said 
products, as hereinabove set out, in the labels and advertising, in 
the course of distributing said products, were and are calculated to, 
and had, and now have, a tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erro- 
neous belief that all of said representations are true. 

Further, as a true consequence of the mistaken and erroneous 
beliefs induced by the acts, labeling and representations of respond- 
ent, as hereinbefore set out, a substantial number of the consuming 
public has purchased a substantial volume of respondent’s products 
with the result that trade has been unfairly diverted to the respond- 
ent from individuals, firms, and corporations likewise engaged in 
the business of distributing and selling toilet soaps which have the 
qualities and values claimed by respondent for his products, who 
truthfully advertise their respective products and sell them at such 
higher prices as their quality warrant. As a result thereof, sub- 
stantial injury has been and is now being done by respondent. to 
competitors, in commerce, among and between the various States 
of the United States and in the District of Columbia. 

Par. 8. The above, and foregoing acts, practices, and representa- 
tions, actual and implied, of the respondent have been, and are, all 
to the prejudice of the public and respondent’s competitors as afore- 
said, and have been, and are, unfair methods of competition within 
the meaning and intent of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 


Report, Finprnes as to THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 27, 1936, issued and, on 
November 30, 1936, served its complaint in this proceeding upon re- 
spondent J. W. McPheeters, trading as Mid-West Soap Company, 
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and as Savon Products, charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint, and the filing of respond- 
ent’s answer thereto, testimony and other evidence in support of the 
allegations of said complaint were introduced by William T. Chant- 
land and George Foulkes, attorneys for the Commission, before 
Robert S. Hall, an examiner of the Commission theretofore duly des- 
ignated by it, and in defense of the allegations of the complaint by 
Harry A. Weaver, Jr., attorney for the respondent; and said testi- 
mony and other evidence was duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on for 
final hearing before the Commission on the said complaint, the 
-answer thereto, testimony and other evidence, and brief in support 
of the complaint, no brief having been filed by the respondent, and 
the Commission having duly considered the same, and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, J. W. McPheeters, trading and doing 
business as Mid-West Soap Company and Savon Products, at Indian- 
apolis, Indiana, is now and since the 9th day of November 1934, has 
been engaged in the business of manufacturing, distributing and sell- 
ing certain soaps. The respondent has caused and still causes said 
soaps when sold to be transported from his place of business in the 
State of Indiana to purchasers thereof located at various points in 
States of the United States other than the State of origin of the 
shipment. Respondent has maintained and still does maintain a con- 
stant current of trade in commerce in said soaps distributed and sold 
by him between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. The respondent manufactures all of the soap sold and dis- 
tributed by him at his plant in Indianapolis, Ind. The respondent 
sells to wholesalers and dealers who resell said soap through house-to- 
house canvassers, commonly known as peddlers. The respondent’s 
said soaps cost the peddlers approximately 414 cents per carton of 
three cakes. The respondent formerly manufactured, sold and dis- 
tributed three brands of soap, named, packaged, marked, and priced 
as hereinafter set out: 

“Burberry” brand soap was sold three bars in a container, marked 
“3 bars—75¢”, whereon appeared the following statements: “Toilet 
and Bath Soap” “Used as a Shampoo” “Excellent for Shaving”; 
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“Mid-West Soap Co., Indianapolis.” Each bar of said soap had 
stamped thereon the following: “25¢—Burberry.” The manufacture, 
sale, and distribution of “Burberry Brand” of soap was discontinued 
approximately one year ago. Sales of this brand were confined to the 
State of Indiana. 

“Vello” brand soap was and is sold three bars in a container, marked 
“3 bars—75¢” “Toilet-—Bath—Shampoo”; “Savon Products, Indian- 
apolis.” This brand was and is sold and distributed to purchasers 
located in States other than Indiana. 

“Cream-O” brand soap was and is sold three bars in a container, 

marked “3 bars—price 75¢” “Toilet—Bath—Shampoo”; “Savon Prod- 
ucts, Indianapolis.” This brand was and is sold and distributed to 
purchasers located in States other than Indiana. 
‘The soap offered for sale and sold in said containers, marked and 
‘priced as above set forth, weighs approximately three ounces or less 
per bar and was and is a cheap, inferior cold process soap of a grade 
and quality not generally used as a toilet soap. 

Par. 3. The price of 75 cents marked and indicated on said contain- 
ers as above set out is many times in excess of the selling price of said 
soaps to said house-to-house canvassers, and many times in excess of 
the true value of the soaps therein contained. The price so marked 
is much greater than the actual price at which said container of soap 
is sold to the ultimate purchaser. The price so indicated was not 
intended by the respondent to be the true retail price of said products 
but was and is wholly false and fictitious and in no way represents the 
true value or the true selling price of the products so marked. 

Par. 4. The fictitious and exaggerated price markings placed by 
the respondent, on said containers, containing said cheap, inferior soap, 
places in the hands of purchasers from the respondent and the house- 
to-house canvassers or peddlers an instrument or means whereby said 
house-to-house canvassers or peddlers can and do commit a fraud 
upon a substantial portion of the purchasing and consuming public 
in that it enables said canvassers or peddlers falsely to represent to 
their purchasers and prospective purchasers, and to cause said pur- 
chasers and prospective purchasers to believe that said products are 
in fact high-grade soaps and of a retail value substantially as marked 
and indicated on said containers and as represented in the statements 
on said containers. As a result said house-to-house canvassers or 
peddlers can and do sell said soap at prices greatly in excess of the 
fair and reasonable value thereof and greatly in excess of the prices 
at which soap of a similar grade and quality is usually and customarily 
sold. By placing such fictitious markings on said containers, the 
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respondent has aided and abetted and now aids and abets house-to- 
house canvassers or peddlers in misleading and deceiving the pur- 
chasing and consuming public. The respondent furthers the deception 
occasioned by the use of said fictitious price markings by placing on 
said containers the statements above set out indicating that the soap 
therein contained is of the grade and quality of soap which has a 
retail value of, and ordinarily sells for, the price marked on said 
containers, when in truth and fact the soap in said containers is 
grossly inferior to soaps which ordinarily retail at the prices indicated 
on the containers. 

Par. 5. There are among respondent’s competitors in said commerce 
many who sell soap similar in grade and quality to that sold by the 
respondent and many who sell soap of a grade and quality which has 
a retail value of, and sells for, the price marked by the respondent on 
said containers who do not in any way misrepresent the price, quality, 
or character of their products. 

Par. 6. The acts and practices of the respondent, as herein above set 
out, have had and now have the tendency and capacity to mislead and 
deceive a substantial portion of the purchasing public into the erroneous 
belief that said soap is of the value of, and ordinarily retails for, the 
price marked and indicated by the respondent, and to believe that said 
representations and statements as to the grade and quality of said soap 
are true. 

Par. 7. As a true consequence of the mistaken and erroneous beliefs 
induced by the acts and practices of the respondent as herein above set, 
out, a substantial number of the consuming public has purchased a 
substantial volume of respondent’s products with the result that trade 
has been unfairly diverted to the respondent from his competitors in 
said commerce who truthfully advertise and represent their respective 
products. Asa result thereof, substantial injury has been and is now 
being done by respondent to competitors in said commerce between and 
among the various States of the United States and in the District of 
Columbia, to the injury of said competitors and to the injury of the 
public. : 


CONCLUSION 


The aforesaid acts and practices of the respondent, J. W. McPheeters, 
are to the prejudice of the public and to respondent’s competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony and other evidence taken before Robert S. Hall, an examiner 
of the Commission theretofore designated by it, in support of the alle- 
gations of said complaint and in opposition thereto, and brief for the 
Commission filed herein (no brief having been filed by the respondent), 
and the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, J. W. McPheeters, individually, 
or trading as Mid-West Soap Company, and as Savon Products, or 
trading under any other name, his representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribution 
of soap in interstate commerce, or in the District of Columbia, do forth- 
with cease and desist from, directly or indirectly, either personally or 
through any corporate or other device: 

1. Representing through the use of fictitious price marks, or in any 
other manner, that said soap has a retail value or price in excess of the 
actual customary retail value or price thereof; 

2. Representing that said soap is generally offered for sale and sold 
at retail at a price in excess of the usual and customary price at which 
such soap is actually and customarily offered for sale and sold to the 
ultimate purchaser ; 

3. Representing, by price markings, or in any other manner, that 
the soap now sold and distributed by the respondent, or any other 
soap of similar grade and quality, has a retail value of, and ordinarily 
sells for, 75 cents per box of three bars. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE MATTER OF 


EMILE CARPENTIER, TRADING AS DR. EMILE 
CARPENTIER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3073. Complaint, Mar. 10, 1937—Decision, Feb. 11, 1938 


Where an individual engaged in manufacture of his “T. B. Compound” pro- 
prietary preparation for tuberculosis in various forms and for chronic 
bronchitis and other ailments, and in sale and distribution thereof to indi- 
vidual purchaser users and to members of the medical profession; in adver- 
tising the same in newspapers of general circulation and posters and cir- 
culars mailed to purchasers and prospective purchasers throughout the 
country and through legend captioned “Pass This On!” contained on label of 
each package thereof, and through advertising leaflets— 

(a) Represented that said product was a cure and remedy for tuberculosis of 
the lungs, larynx, intestines, and other parts of the body and that such 
malady had been cured thereby and that victims thereof could verify the 
astonishing results achieved with the herbs, roots, and other ingredients 
which were used therein; 

(0) Made use of the abbreviation “Dr.” and represented himself as a “naturo- 
pathic doctor,” and that physicians had prescribed his said product for 
patients suffering from tubercular conditions and had sent to him patients 
suffering from such ailments and that it was not necessary for him to 
diagnose or see patients for their treatment which they took at home, and 
which consisted of two teaspoons of his said compound daily for “proper 
results”; and 

(c) Represented that his said product also constituted cure for chronic bron- 
chitis, colitis, chronic gastritis, and ulcerated duodenum and ailments of the 
stomach or intestines; 

Facts being said compound had no curative, remedial, or therapeutic value 
in the treatment of the various types of tuberculosis or causes thereof or 
various other ailments or conditions above specified and was of no beneficial 
value whatever in the treatment thereof, no one had been cured of tubereu- 
losis by its use, nor had physicians successfully prescribed it in treatment 
of patients with tuberculosis or other diseases for which he claimed his 
product to be a cure, said product was not an original or secret discovery 
and use thereof by persons afflicted with tuberculosis might delay the secur- 
ing of essential medical care and hospitalization so long that there was no 
possibility of arresting the disease, through attempted self-medication with- 
out proper and necessary advice or otherwise, and said individual had had 
no medical training and was not a physician and maintained no office nor 
place where condition of purchasers or prospective purchasers might be 
determined ; 

With effect of misleading and deceiving substantial part of purchasing public 
into false and erroneous belief that said representations were true and 
that his said preparation was a cure for all types of tuberculosis and 
causes thereof and other ailments and conditions above specified, and that 
public acting in the mistaken and erroneous beliefs induced by such false 
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and exaggerated statements and representations bought a substantial volume 
of his said product and trade was unfairly diverted to him from competitors 
likewise engaged in manufacture, sale, and distribution of treatments in- 
tended and used for relieving pains incident to diseases and afflictions of 
the body and for which said individual recommended his said compound, 
or for building up resistance of patients to such diseases and afflictions 
and who truthfully represent the extent of the therapeutic value of their 
respective products: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition in 
commerce. 

Before Mr. John W. Norwood, trial examiner. 
Mr. S. Brogdyne Teu, IT, for the Commission, 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Emile Carpentier, an 
individual trading as “Dr. Emile Carpentier,” hereinafter referred to 
as the respondent, has been and is using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act, and it appear- 
ing to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges ~ 
in that respect as follows: 

ParacraPy 1. Respondent, Emile Carpentier, an individual trading 
as “Dr. Emile Carpentier,” has his principal office and place of busi- 
ness located at 68 Chestnut Street, in the city of Hillsdale, State of 
New Jersey. Respondent has been for more than 1 year last past 
engaged in the business of compounding, selling, and distributing a 
compound that is an alleged cure for tuberculosis, chronic bronchitis, 
colitis. chronic gastritis, ulcerated duodenum, ulcerated stomach, and 
ulcerated intestines. In the course and conduct of his business, re- 
spondent offers said compound for sale and sells the same in commerce 
between the State of New Jersey and the several States of the United 
States and the District of Columbia. 

When said product is sold, respondent transports it, or causes it to 
be transported from his principal place of business in the State of New 
Jersey to purchasers thereof located in States of the United States 
other than the State in which said shipments originated, and in the 
District of Columbia. There has been for more than 1 year last past, 
and still is, a constant current of trade and commerce in said product 
so manufactured, sold, and shipped by respondent between and among 
the various States of the United States and in the District of Columbia. 
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Respondent has been, for more than 1 year last past, and is now 
engaged in substantial competition with other individuals, partner- 
ships, firms, and corporations engaged in the manufacture of like and 
similar products, or other products, and treatments intended, designed, 
and used for similar purposes in the treatment of tuberculosis, and for 
the treatment of chronic bronchitis, colitis, chronic gastritis, ulcerated 
duodenum, ulcerated stomach, and ulcerated intestines, and in the sale 
thereof in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Respondent, in soliciting the sale of and selling his com- 
modity, and for the purpose of creating a demand for it on the part 
of the consuming public, causes his commodity to be advertised 
through the medium of printed matter published, issued, and circu- 
lated to customers and prospective customers in the various States of 
the United States and in the District of Columbia. In the course and 
conduct of his aforesaid business, the respondent has advertised in 
various printed media, as follows: 


(1) PASS THIS ON 


Ample verifications have proved absolute cures in from 6 weeks to 6 months’ 
time. In all of the diseases involving tuberculosis of the lungs, the larynx, the 
bones, the intestines, the kidneys or the brains, chronic bronchitis, which means 
congested lungs, colitis, chronic gastritis, ulcerated duodenum, stomach or intes- 
tines. Intestinal tuberculosis of 9 years’ standing was completely cured in six 
weeks in 1927. <A case of hasty consumption was cured in six weeks in 1928. 


CERTIFICATE OF PURITY BY THE DISCOVERER 


I certify that my tuberculosis compound contains no creosote, mercury, calomel, 
strychnine or narcotics, nor habit-forming drugs; nor anything irritating, danger- 
ous or harmful to the stomach or the intestines. It contains only tested, ex- 
hilarating and vitalizing herbs, roots and ingredients that eliminate the bugs. 

Take two level teaspoons a day, one on arising in the morning and one on 
retiring at night. 


(2) TUBERCULOSIS 


Beneficial results have been proven since 1927 by taking DR. EMILE CAR- 
PENTIER’S COMPOUND of ORIENTAL HERBS and NATUROPATHIC-NON- 
SURGICAL Treatment. Checks the disease and saves the victims, in any climate 
and in all countries, without diagnosing or ever seeing them, ‘'T. B’s. contagion 
is only in the sputum. 

Diametrically contrary to and revolutionizing all previous sterile cures and 
treatments. Verified by the Court, State and Government authorities. Secret 
formula and Registered Patent Rights for sale by discoverer. Registered Pat- 
ented in 26 World Countries. 

EMILE CARPENTIER, N, D. 

68 Chestnut Street, Hillsdale, Bergen County, New Jersey and 3261 S. W. 
23rd Terrace, Miami, Florida. 
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(3) Victims of Tuberculosis can verify the astonishing results achieved with 
the herbs, roots and other ingredients which are used in the T. B. Compound 
of Mr. Wmile Carpentier of Hillsdale, Bergen County, N. J. 

Physicians of New York and New Jersey send critical and incurable consump- 
tive patients to take his medicine. : 


(4) CONSUMPTION 
Is Cured By 
Dr. Hmile Carpentier’s 
T. B. Compound 
He does NOT Diagnose 


The aforesaid statements, together with other similar statements: 
not set out herein, serve, directly or through implication, as repre- 
sentations with respect to the efficacy and therapeutic value of said 
compound in use, to the effect that it will cure tuberculosis of the 
lungs, larynx, bones, intestines, kidneys, and brain; that it will cure 
chronic bronchitis, chronic gastritis, ulcerated duodenum, stomach, 
and intestines; that it contains exhilarating and vitalizing herbs and 
roots; that it will cure tuberculosis in all climates and in all coun- 
tries; that the results achieved can be verified by many persons who. 
have been cured of tuberculosis through the use of said compound ; 
and that physicians send critical and incurable consumptive patients 
to respondent. 

Over a period of many years the universally used professional 
designations for a Medical Doctor or a Doctor of Medicine have been, 
and now are, the abbreviations “Dr.” and “M. D.” The abbreviation 
“N. D.” when used with respondent’s name in connection with the 
representations or statements herein set out is a colorable simulation 
and imitation of the well known and long used term “M. D.” The 
respondent’s use of the terms “Dr.” and “N. D.” in close proximity 
to his name in the aforementioned statements and representations 
serves as a representation to prospective purchasers that respondent 
is a Medical Doctor or a Doctor of Medicine and tends to and does 
lead them into the mistaken and erroneous belief that he is a Medical 
Doctor. 

The representations made by the respondent with respect to the 
nature and effect of his compound when used are grossly exaggerated, 
false, misleading, and untrue. In truth and in fact, the alleged com- 
pound will not cure tuberculosis of the lungs, larynx, bones, intes- 
tines, kidneys, or brain; and it will not cure chronic bronchitis, colitis, 
chronic gastritis, ulcerated duodenum, ulcerated stomach, and ulcer- 
ated intestines. It does not contain any exhilarating and vitalizing 
herbs, roots, or ingredients. It will not cure the victims of tubercu- 
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losis in any climate or any country. No vicium of tuberculosis can, or 
is competent to, verify the statements made by respondent that such 
person has been cured of tuberculosis through use of said compound. 
Physicians do-not send to respondent critical or incurable consump- 
tive patients. The respondent is not either medically trained or a 
medical practitioner and is not a Doctor of Medicine. 

Par. 3. The effect of the foregoing false and misleading repre- 
sentations of the respondent in selling and offering for sale the al- 
leged tuberculosis compound is to mislead and deceive a substantial 
portion of the consuming public in the various States of the United 
States and in the District of Columbia, into the erroneous and mis- 
taken beliefs that said tuberculosis compound will cure consumption 
of the lungs, larynx, bones, intestines, kidneys, and brain, and will 
cure chronic bronchitis, chronic gastritis, ulcerated duodenum, ulcer- 
ated stomach, and ulcerated intestines; that the said compound con- 
tains exhilarating and vitalizing herbs and roots; and it will cure 
tuberculosis in all climates and in all countries; that the victims of 
tuberculosis can verify the results achieved by the use of the alleged 
compound; that physicians send critical, incurable consumptive pa- 
tients to respondent; and that Emile Carpentier is a medical doctor 
and practitioner. 

Par. 4. Each and all of the false and misleading statements and 
representations used by the respondent in designating and describing 
his compound and the effectiveness of said compound for curing, 
treating, or relieving the diseases, ailments, afflictions, and conditions 
of the human body herein named, were aud are calculated to, and 
had, and now have, the tendency and capacity to mislead a substan- 
tial portion of the purchasing public into the erroneous and mistaken 
belief that all of said representations are true and that said compound 
will in truth accomplish the results claimed. 

Further as a direct consequence of the mistaken and erroneous 
beliefs induced by the acts and representations of the respondent 
hereinabove detailed, a number of the consuming public have pur- 
chased a substantial volume of respondent’s compound, with the result 
that trade has been unfairly diverted to respondent from competitors 
likewise engaged in the business of distributing and selling similar 
products or other products designed, intended, and sold for use in 
the cure, relief, or treatment of the various diseases, ailments, and 
afflictions, and conditions named herein, and who truthfully repre- 
sent the effectiveness of their respective products. Asa result thereof, 
injury has been and is now being done by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 
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Par. 5. The aforesaid acts and practices of the respondent are all 
to the prejudice of the public and of respondent’s competitors and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Rerort, Finprnes as To THE Facrs, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on March 10, 1937, issued, and on March 
12, 1937, served its complaint in this proceeding upon respondent 
Emile Carpentier, an individual, charging him with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing 
of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of said complaint were introduced by S. 
Brogdyne Teu, II, attorney for the Commission, and in opposition 
to the allegations of the complaint by Emile Carpentier, before John 
W. Norwood, an examiner of the Commission, theretofore duly desig- 
nated by it; and said testimony and other evidence were duly recorded 
and filed in the office of the Commission. Thereafter the proceeding 
came on for final hearing before the Commission on the said com- 
plaint, the answer thereto, testimony and other evidence, briefs in 
support of the complaint and in opposition thereto, oral argument 
not having been requested; and the Commission having duly con- 
sidered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. The respondent, Emile Carpentier, trading as Dr. 
Emile Carpentier, is an individual. His principal office and place of 
business are at 68 Chestnut Street, Hillsdale, Bergen County, N. J. 
He is engaged in the manufacture, sale, and distribution of a prod- 
uct called “T. B. Compound,” a proprietary preparation advertised 
and sold as a cure for tuberculosis of the lungs, larynx, bones, intes- 
tines, kidneys, and brains, and as a cure for chronic bronchitis, colitis, 
chronic gastritis, and ulcerated duodenum, stomach, and intestines. 

Par. 2. Respondent’s said product is compounded and packaged at 
his place of business in Hillsdale, Bergen County, N. J., and sold and 
distributed to individual purchasers and to members of the medical 
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profession. When orders are received for respondent’s said product 
he causes it to be shipped by railway express from his place of busi- 
ness at Hillsdale, Bergen County, N. J., to the purchasers thereof 
located at various points in the various States of the United States 
other than the State of New Jersey. Since the date the respondent 
began the compounding of his said product he has maintained a 
course of trade in said product in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 3. At all times since respondent entered into said business he 
has been in substantial competition with other individuals, partner- 
ships, and corporations engaged in the sale and distribution, or in 
the manufacture, sale, and distribution of preparations designed and 
sold as treatments for relieving the pain incident to or for building 
up the resistance of the patient to such diseases and afflictions of 
the human body as those for which respondent recommends his said 
compound as being a cure in commerce among and between the 
several States of the United States and in the District of Columbia. 

Par. 4. The respondent advertises his said product in newspapers 
having a general interstate circulation, and by posters at expositions. 
Respondent has also advertised and now advertises his product by 
means of circulars mailed to purchasers and prospective purchasers 
throughout the country., He also advertises his product by means of 
a label on each package of his T. B. Compound bearing the legend 


“PASS THIS ON!” as follows: 


Ample verifications have proved absolute cures in from 6 weeks to 6 months’ 
time. In all of the diseases involving tuberculosis of the lungs, the larynx, the 
bones, the intestines, the kidneys, or the brains. Chronic bronchitis, which 
means congested lungs, colitis, chronic gastritis, ulcerated duodenum, stomach 
or intestines. Intestinal tuberculosis of 9 years standing was completely cured 
in six weeks in 1927. A case of hasty consumption was cured in six weeks in 
1928. 


Respondent, in addition to advertising his compound as set out 
above, has advertised and now advertises his T. B. Compound by 
advertising leaflets. The following is representative of the state- 
ments. and claims as to the therapeutic and curative values of re- 
spondent’s compound, made by him in said advertising leaflets: 


Tuberculosis is cured since 1927 by the Specific which is on sale by its dis- 
coverer, Dr, Emile Carpentier, Naturopathic Doctor. He does not diagnose nor 
need he ever see the patients to treat them. They must take two level tea- 
spoons of his T. B. Compound each day. He was publicly and judicially ac- 
quitted of Fraud in 1935 in the U. S. Federal Court in spite of continuous 
persecutions and prosecutions for many years by the American Medical Associa- 
tion and the American Tuberculosis Association. Barred from the mail, then 


arrested and put under $2,000 bond for committing the crime of curing the 
White Plague. 
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The following representations appeared in a current circular or 
broadside which respondent sends out to purchasers and prospective 
purchasers : 

EUREKA! 


Victims of Tuberculosis can verify the astonishing results achieved with 
the herbs, roots and other ingredients which are used in the T. B. Compound 
of Mr. Emile Carpentier of Hillsdale, Bergen County, N. J. 

Physicians of New York and New Jersey send critical and incurable con- 
Sumptive patients to take his medicine. Ample verifications have conclusively 
proyen its value in open court where 50 past victims presented themselves as 
evidence in the First District Court of Bergen County at Englewood, N. J., 
on Oct. 22, 1929. The patients stay at home and take two teaspoons of this 
compound each day to obtain proper results. 


By means of the foregoing statements the respondent represents 
to purchasers and prospective purchasers, that his T. B. Compound 
is an effective cure for all types and forms of tuberculosis, and for 
chronic bronchitis, colitis, chronic gastritis, and ulcerated duodenum, 
stomach, and intestines, whether caused by or associated with a 
tubercular condition or any other affliction or condition of the human 
body. 

Par. 5. A qualitative analysis of respondent’s T. B. Compound 
was made by a government agency. This analysis showed the re- 
spondent’s compound to contain: 


Total solids: 


Cg deat ay TOR ue bemmmanete Ose elects Dds sape SO pill eleatdet et 84. 94% 
Water. (xevlene method) ——_-. = 5 RAE Ee -~ 18.8 % 
Ash (Chiefly magnesium, carbonate and sulphate with traces of 

irony caleiumvand chloride) A-)-2- 24 - li nee6 8 veg eas ps 41% 
Acidity,o£ steam distillate as;acetic-acid___ <---> .__-__ +2 2 e_ee | 0G 
@hiorotormesoluplemmaterial: 2h. 23 ees se. 38 ewes est steer oe 42.45% 
Saponification value of chloroform soluble material (U. 8S. P. XI 

LOT ROO 2) ee ae eee Ae Aen Sheen mene Arey eee Oe 201.2 % 
Iodine value of chloroform soluble material (U. S. P. XI for 

lard==46570) f_ 268 errs yee ieee toe els Se eh eee eed es 52.1 % 
Reducing sugars before inversion as invert sugar_____-___--_-____ 30. 52% 
Reducing sugars after inversion as invert Sugar__________________ 31.10% 


A reading at 87° C. on an inverted half normal solution of the same gave only 
0.5° V. At 25° C., the solution was levorotatory. This shows the absence of 
glucose and indicates that either simple syrup or honey was used. 

The product is a semi-solid preparation consisting chiefly of lard and a syrupy 
liquid. There is a small amount of acetic acid present and some unidentified 
plant material. The syrup was originally either simple syrup (sucrose and 
water) or honey, but because of the action of the acetic acid now consists chiefly 
of invert sugar. 

Small amounts of bark or pithy material are present. 


Par. 6. Uncontroverted medical testimony is to the effect that there 
is no known cure for tuberculosis. 
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Par. 7. It is found that respondent’s T. B. Compound has no cura- 
tive, remedial, or therapeutic value in the treatment of the various 
types of tuberculosis or the various causes thereof and has no beneficial 
value whatever in the treatment of such conditions and ailments. It 
is further found that said T. B. Compound will not cure or in any way 
be beneficial in the treatment of chronic bronchitis, colitis, chronic 
gastritis, and ulcerated duodenum, stomach, and intestines, whether 
caused by or associated with a tubercular condition or any other afflic- 
tion or condition of the human body. 

Par. 8. Upon the testimony and other evidence in the record it is 
found that the representations as to the therapeutic and curative values 
of respondent’s T. B. Compound are untrue; that no one has been cured 
of tuberculosis by its use; that physicians have not successfully pre- 
scribed it in the treatment of patients with tuberculosis or other dis- 
eases for which the respondent claims his product a cure, and that 
respondent’s compound is not an original or secret discovery. The 
ingredients of his compound have long been known. It is also found 
that by the use of respondent’s compound persons afflicted with tuber- 
culosis may delay the securing of essential medical care and hospitali- 
zation so long that there is no possibility of arresting the disease. 

Respondent’s product is sold direct to purchasers who can and do 
attempt self medication without the proper and necessary advice as to 
their condition and proper treatment therefor. This oftentimes results 
in the condition of the patient reaching a point where it is beyond the 
aid of medical treatment. 

Par. 9. Respondent is not a medical doctor, he has never had any 
medical training; never served an internship in any hospital or been 
connected with the medical profession in any way other than as an 
orderly in hospitals. Respondent maintains no office or place where 
the condition of purchasers and prospective purchasers of his com- 
pound may be determined. 

The use by respondent of the representations set forth above in his 
advertising literature has had, and now has, the capacity and tend- 
ency to, and does mislead and deceive a substantial part of the pur- 
chasing public into the false and erroneous belief that said repre- 
sentations are true and that said T. B. Compound is a cure for all 
types of tuberculosis and the causes thereof, chronic bronchitis, colitis, 
chronic gastritis, and ulcerated duodenum, stomach, and intestines, 
whether caused by or associated with a tubercular condition or any 
other affliction or condition of the human body. 

Acting under the above mistaken and erroneous beliefs induced by 
the false and exaggerated statements and representations by the re- 
spondent as above referred to, the public has purchased a substantial 
volume of the respondent’s said product. As a result trade has been 
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unfairly diverted to respondent from his competitors lkewise en- 
gaged in the manufacture, sale, and distribution of treatments in- 
tended to be used and used for relieving the pains incident to the 
diseases and afflictions of the human body for which respondent 
recommends his compound, or for building up the resistance of the 
patients to such diseases and afflictions, who truthfully represent 
the extent of the therapeutic value of their respective products. 


CONCLUSION 


‘The aforesaid acts and practices of the respondent Emile Carpen- 
tier, an individual, trading as Dr. Emile Carpentier, are to the preju- 
dice and injury of the public and of respondent’s competitors, and 
constitute unfair methods of competition In commerce within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ent. testimony and other evidence taken before John W. Norwood, an 
examiner of the Commission, theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto. 
and briefs filed herein, oral argument not having been requested, and 
the Commission having made its findings as to the facts and its 
conclusion that respondent has violated the provisions of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission. to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondent, Emile Carpentier, an individual, 
trading as Dr. Emile Carpentier, or trading under any other name. 
or through any corporate or other device, his representatives, agents. 
and employees, in connection with the offering for sale, sale, and 
distribution of a medicinal product now designated as “T. B. Com- 
pound,” or any other medicinal product containing substantially the 
same ingredients or possessing substantially the same properties, sold 
under that name or any other name in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from directly 
or indirectly : 

1. Representing that said product has any curative, remedial, or 
therapeutic value, or is in any way beneficial in the treatment of 
tuberculosis of the lungs, larynx, intestines, kidneys, brains, or tuber- 
culosis of any other part or parts of the human body. 
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2. Representing that said product has any curative, remedial, or 
therapeutic value, or is in any way beneficial in the treatment of 
chronic bronchitis, colitis, chronic gastritis, and ulcerated duodenum, 
or of diseases and maladies of the stomach and intestines, or of any 
other similar or allied condition or conditions of the human body. 

3. Representing that said product contains any oriental herbs of 
any nature or description whatsoever. 

4, Representing that physicians have prescribed said product for 
patients suffering from any tubercular conditions, or that physicians 
have sent critical and incurable consumptive patients to the said 
Emile Carpentier to take said product. 

5. Representing that “Consumption” or tuberculosis in any form is 
cured by Emile Carpentier. 

6. Representing through the use of the term medical doctor, or doc- 
tor of medicine, or any abbreviation thereof or any other professional 
designation of like or similar import that Emile Carpentier is a 
physician or doctor. 

7. Representing that any one has been cured of tuberculosis in 
from 6 to 8 weeks, or any other period of time, by use of respondent’s 
compound, 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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RUSSEKS FIFTH AVENUE, INC., AND FASHION FIRSTS, 
INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3226. Complaint, Sept. 14, 1937—Decision, Feb. 12, 1938 


Where a corporation, stock of which was owned by, and widely distributed to, 
~ general public, and which was engaged in advertisement, distribution, and 
Sale of furs, coats, suits, dresses, hats, and other wearing apparel; and its 
corporate advertising agency, under common control, and engaged in design- 
ing, modeling, advertising, and fostering sale exclusively of such products as 
were offered by said first-named corporation in cooperation with others, and 
in publishing periodical “Fashion Firsts,” sold to first corporation as principal 
subscriber and to other retail dealers throughout the United States for distri- 
bution to their patrons under aforesaid title and with imprint thereon of par- 
ticular retailer, and depictions of live models of furs, coats, dresses, hats, and 
other articles of wearing apparel selected by such agency from group of man- 
ufacturers who, in cooperation with, and at instance and request of, said first- 
named corporation and itself manufacture, sell, and distribute said merchan- 
dise exclusively to it and other retail dealer subscribers to said “Fashion 
Firsts,” with exclusive right in their respective localities to sell merchandise 
therein depicted; in soliciting sale and in sale and distribution of garments 
and wearing apparel sold by said first corporation, and of aforesaid “Fashion 
Firsts” magazine, and cooperating together and with others— 

Represented and implied that the garments and wearing apparel described and 
advertised in said magazines were designed, fabricated, tailored, and made 
in England through use in magazine in question of pictorial representations 
of the British Royal Coat of Arms and depictions of the Royal Hussars and of 
rural and other parts of the British Isles, together with illustrations of gar- 
ments and other weaving apparel thus offered, and designated and described 
by distinctively English names, together with statements referring to some 
part of the aforesaid Isles, such as “Buckingham,” “What would a collection 
of English coats be without a highbuttoning reefer?” ; “York House,” “Knize 
has made one (a coat) for Fashion Firsts in a new hairy Scottish woolen” 
and other references and names of similar tenor and implication, along with 
frequent references to England and English taste, styling, garments, and 
places, and thereby indicated to retail dealers and to consuming public, and 
especially to persons of English blood or origin and to other purchasers with 
preference for goods manufactured or tailored in England, that the garments 
and other wearing apparel designated, described, and represented as afore- 
said were designed, made and tailored in England upon authority of the Royal 
Warrant Holders Association or members thereof or by the British Govern- 
ment or members of the British royal family ; 

Notwithstanding fact neither said first named corporation nor its corporate adver- 
tising agency were members of said Association and neither the British Goy- 
ernment nor said Association or any member of said family or of said Asso- 
ciation having right to use said Royal Coat of Arms had ever granted or 
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consented to use thereof by them, and their aforesaid use thereof was without 
authority, warrant or consent of the legal owners and users ; 

With tendency and capacity to cause retail dealers and members of purchasing 
public to form erroneous belief that their said garments and wearing apparel 
were designed, tailored and made in, and imported from, England and with 
result of placing in the hands of others means whereby public might be 
deceived, and result that many retailers and members of purchasing public, 
acting under such erroneous beliefs induced by aforesaid misrepresentations, 
bought their said garments and wearing apparel and trade was unfairly 
diverted to them from competitors engaged in selling in commerce among the 
various States similar garments and wearing apparel truthfully advertised ; 
to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice and injury of the public 
and competitors and constituted unfair methods of competition. 


Mr. Carrel F. Rhodes for the Commission. 
Weisman, Quinn, Allan & Spett, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Russeks Fifth Ave- 
nue, Incorporated, and Fashion Firsts, Incorporated, corporations, 
hereinafter referred to as respondents, have been, for more than 1 year 
last past and are now, using unfair methods of competition in com- 
merce as “commerce” is defined in said act of Congress; and it appear- 
ing to the Commission that a proceeding by it in respect thereof would 
be to the public interest hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapy 1. Russeks Fifth Avenue, Incorporated, and Fashion 
Firsts, Incorporated, are corporations, organized, existing, and doing 
business under and by virtue of the laws of the State of New York with 
their principal offices and places of business located at 390 5th Avenue, 
New York City, N. Y. 

Par. 2. Respondent, Russeks Fifth Avenue, Incorporated, hereinafter 
known and designated as “Russeks,” is now and, for more than 1 year 
last past, has been engaged in the business of manufacturing, adver- 
tising, selling, and distributing furs, coats, suits, dresses, hats, and other 
wearing apparel. Said respondent now causes, and for more than 1 
year last past has caused its said products, when manufactured and sold, 
to be transported from its principal place of business in New York City 
in said State, into the District of Columbia and through and into the 
several States of the United States other than the State of origin, where 
said products are delivered to retail stores, some of which are owned 
and operated by respondent, and to other purchasers thereof at their 
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respective points of location. Said respondent, in the course and con- 
duct of its said business, has been and is now engaged in direct and 
substantial competition with various corporations, partnerships and 
individuals likewise engaged in the sale and distribution of furs, coats, 
suits, dresses, hats, and other articles of wearing apparel, and in offer- 
ing such products for sale in commerce between and among the various 
States of the United States and in the District of Columbia. 

Said respondent, Russeks, in the course and conduct of its said busi- 
ness, caused to be organized and incorporated, and controls respondent, 
Fashion Firsts, Incorporated, and uses said corporation as a medium 
or agency to design, fashion, model, and advertise the said furs, coats, 
suits, dresses, hats, and other merchandise manufactured, sold, and 
distributed by respondent Russeks. 

Par. 3. Respondent, Fashion Firsts, Incorporated, is a corporation 
wholly managed, controlled, and operated by respondent, Russeks. 
Said respondent, Fashion Firsts, Incorporated, in the course and con- 
duct of its business designs, fashions, models, and advertises the said 
products manufactured and sold by said respondent, Russeks. Said 
repondent, Fashion Firsts, Incorporated, in the course and conduct 
of the business of designing, fashioning, modeling, and advertising the 
said furs, coats, suits, dresses, hats, and other products manufactured, 
sold, and distributed by said respondent, Russeks, has caused and now 
causes to be published, under the title “Fashion Firsts,” certain maga- 
zines, booklets, brochures, circulars, and other periodicals which it 
circulates, sells, distributes, and transports through the mail and 
otherwise in interstate commerce from its principal place of business 
in the State of New York through and into other States of the United 
States and in the District of Columbia to retail dealers and other pur- 
chasers thereof at their several places of location. 

Par. 4. In the course and conduct of their said business as afore- 
said, the said respondents, cooperating with each other and with 
others, in soliciting the sale, and in the sale and distribution of said 
products so manufactured and sold by the respondent Russeks and in 
the sale and distribution of said magazines, booklets, brochures, cir- 
culars, and periodicals, advertising said products, now represent and 
imply, and for more than 1 year last past have represented and im- 
plied, through said advertising media so sold, circulated, and distrib- 
uted to dealers and others in said commerce as above alleged, that. 
the coats, suits, and other apparel described and advertised in said 
magazines, booklets, brochures, circulars, and periodicals were and are 
designed, fabricated, manufactured, made, or tailored in England. 
Said representations and implications are made by the said respond- 
ents through the use in said advertising media of a pictorial repre- 


704 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 26: EF Eeee| 


sentation of the British Royal Coat of Arms, consisting of a shield 
supported by a lion and a unicorn, upon which shield is superimposed 
a crown, underneath the whole of which is inscribed “Dieu et Mon _ 
Droit”; and pictorial representations and descriptions of typical Eng- 
lish scenes, one of which shows soldiers standing at attention, dressed 
to represent the Royal Hussars, and others which show rural and 
other views of parts of the British Isles. These pictorial represen- 
tations of the British Royal Coat of Arms and typical English scenes 
are used in connection with pictorial representations appearing in 
said advertising media of suits, coats, and other apparel designated 
and described by distinctively English names accompanied by state- 
ments referring to some part of the British Isles. These distinctively 
English names and the accompanying statements are, in part, as 
follows: 


Buckingham 

What would a collection of English coats be without a highbuttoning reefer? 

Piccadilly 

“Fashion Firsts’ was delighted with its baby box coat suit when it arrived 
from the talented hands of Digby Morton. 

Marlborough 

No Spring wardrobe can possibly be complete without a buttondown-the-front 
coat of English homespun. 

York House 

Knize has made one (a coat) for “Fashion Firsts” in a new hairy Scottish 
WOOLCN ean: Gams ie 

Windsor 

Peter Russel reflected the Paris feeling for pockets in this three piece Trish 
homespun’ suit ~*7 ** 

Regent Street 

* * * Digby Morton immediately set to work to make the perfect bolero 
suit for “Fashion Firsts.” It’s made of an English Twill * * * 

Hyde Park 

Debenham saddle stitched the very short Scottish homespun jacket suit he 
made for “Fashion Firsts” * * * and added a new touch to English tailor- 
ing * * *, It’s a reigning British fashion translated into “Fashion Firsts” 
economy * * * 

“Fashion Firsts” has captured the very feeling and atmosphere of England 
with this new Spring Collection of BRITISH COATS AND SUITS as featured 
in Vogue. 

A toast to England for the great success * * * sudden and dramatic 
x * * made by her young designers. “Fashion Firsts” salutes them once 
more, by devoting a whole collection of the first Spring coats and suits to 
British creators. Now, with England the cynosure of all eyes * * * the 
smart English woman emerges as a fashion figure * * * her superb poise 
to be imitated * * * her casual chic to be followed * * * her clothes 
to be copied. Recognizing this trend * * * “Fashion Firsts” has “done” 
England from the Scottish moors to Hyde Park * * * and has transplanted 
the very feeling and atmosphere of England, English fabrics and English 
fashions, into this superb group of “Fashion Firsts.” Designers patronized by 
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royalty have created these costumes * * * Digby Morton * * * Dorville 
meeinese”) 4%) 67 Debenham.,;*> * (t<Peter Russel) :%- 0%. 7\!, Knize, | *)o*% 7% 
mrecds rt, -* 

The said designations, descriptions, and representations hereinabove 
set out and described, and the pictorial representations of the British 
Coat of Arms and English scenes, as used and employed by said 
respondents, Russeks and Fashion Firsts, Incorporated, in cooperation 
with others, in describing the said products sold in interstate com- 
merce are of English meaning, implication, and suggestion, and in- 
dicate to the retail dealers and to the consuming public, especially to 
persons of English blood or origin, and to other purchasers having a 
preference for goods fabricated, manufactured, tailored, or made in 
England, that the said furs, coats, suits, dresses, hats, and other wear- 
ing apparel thus designated, described, and represented were designed, 
fabricated, manufactured, made, or tailored in England by and upon 
authority of Royal Warranty Holders and members of the Royal 
Warrant Holders Association when in truth such is not the fact. 

Par. 5. The British Royal Coat of Arms is the property of the 
British Government and the right to its use and to the use of pic- 
torial representations thereof is limited to the British Government 
and its functions and to the British Royal family and to Royal 
Warranty Holders, and members of the Royal Warrant Holders 
Association, that is to say those corporations, partnerships, and 
individuals, who as a result of long continued, faithful service to 
members of the British Royal family have, by them, been granted 
special permission so to use said Coat of Arms in recognition of said 
service, 

The said respondents, Russeks and Fashion Firsts, Incorporated, 
have not rendered any conspicuous service to the British Govern- 
ment or to the British Royal family, and neither the British Gov- 
ernment nor the British Royal family, nor any member thereof, has 
ever granted or consented to the use by said respondents of the 
British Coat of Arms and the use thereof by said respondents and 
others is without authority, warrant, or consent of the rightful own- 
ers and users thereof. 

Par. 6. The said representations of said respondents and others, 
as aforesaid, are false and misleading and have had and do have a 
tendency and capacity to mislead and deceive a substantial number 
of retail dealers and the purchasing public into the mistaken and 
erroneous belief that the furs, suits, coats, dresses, hats, and other 
wearing apparel so marked, branded, designated, advertised, and 
sold by respondents are manufactured by and with authority of the 
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British Government, the Royal British family, or British Royal 
Warranty Holders and are designed, fabricated, manufactured, 
tailored, or made in England and imported from England when 
such is not the truth in fact. The said representations of said re- 
spondents and others, have had and do have the capacity to induce 
retail dealers and members of the purchasing public to buy respond- 
ents’ said merchandise because of the erroneous beliefs engendered 
by said false and misleading representations, and to divert trade 
unfairly from competitors, who are engaged in the sale of like mer- 
chandise to that sold by respondents in commerce in and among the 
various States of the United States and in the District of Columbia, 
who do not use such false and misleading representations. Said acts 
and practices deceive the public and injure competitors who do not 
misrepresent like products manufactured and sold by them and 
places in the hands of others the means whereby the public might 
be and are deceived. 

Par. 7. The above alleged acts and practices of respondents are 
all to the prejudice and injury of the public and of respondents’ 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


Report, FINDINGS 4S To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission on September 14, 1937, issued, and on September 
15, 1937, served its complaint in this proceeding upon the respondents, 
Russeks Fifth Avenue, Inc., and Fashion Firsts, Inc., corporations, 
charging them with the use of unfair methods of competition in com- 
merce, in violation of the provisions of said act. After the issuance of 
said complaint and the filing of respondents’ answer, the Commission, 
by order entered herein, granted respondents’ motion for permission to 
withdraw said answer and to substitute therefor an answer admitting 
all the material allegations of the complaint to be true, and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer, dated December 29, 1937, was duly filed in 
the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and the substitute answer, 
briefs and oral arguments of counsel having been waived, and the 
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Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondents, Russeks Fifth Avenue, Inc., and Fash- 
ion Firsts, Inc., are corporations organized, existing, and doing 
business under and by virtue of the laws of the State of New York, 
with their offices and principal place of business located at 390 Fifth 
Avenue, New York, N. Y. 

Par, 2. Respondent, Russeks Fifth Avenue, Inc., is now, and for 
more than 1 year prior to the 14th day of September 1937, has been 
engaged in the business of advertising, distributing, and selling furs, 
coats, suits, dresses, hats, and other wearing apparel. Said respondent 
now causes, and for more than 1 year prior to September 14, 1937, has 
caused its said products, when sold, to be transported and distributed 
from its aforesaid principal place of business in New York, and also 
from its branch outlet located in the city of Chicago, State of Ilinois, 
to the purchasers thereof, at their respective points of location in the 
several States of the United States, other than the States of New York 
and Illinois, and in the District of Columbia. 

In the course and conduct of its business, said respondent, at all times 
herein mentioned, has been, and is now, engaged in substantial com- 
petition with various other corporations, and with partnerships and 
individuals likewise engaged in the offering for sale, sale, and distri- 
bution of similar garments and other wearing apparel in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

The stock in respondent, Russeks Fifth Avenue, Inc., is owned and 
widely distributed to the general public. 

Par. 8. Respondent, Fashion Firsts, Inc., is a closed corporation 
sponsored by respondent, Russeks Fifth Avenue, Inc., and a majority 
of its stock is owned by a few of the stockholders of respondent, Rus- 
seks Fifth Avenue, Inc., which said stockholders direct and control 
the business and policies of said respondent, Russeks Fifth Avenue, 
Inc., and said respondent, Fashion Firsts, Inc. 

Respondent, Fashion Firsts, Inc., is an advertising agency for re- 
spondent Russeks Fifth Avenue, Inc. Said respondent, Fashion Firsts, 
Inc., in its business, designs, models, advertises, and fosters the sale of 
only such products as are offered for sale and sold by said respondent, 
Russeks Fifth Avenue, Inc., in cooperation with others. 

Respondent, Fashion Firsts, Inc., publishes monthly and quarterly 
magazines under the title “Fashion Firsts,” which are sold to retail 
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dealers throughout the United States, including respondent, Russeks 
Fifth Avenue, Inc. Respondent, Russeks Fifth Avenue, Inc., is the 
principal subscriber of said magazine service. Said magazines so pur- 
chased by said Russeks Fifth Avenue, Inc., and said other retail 
dealers, are distributed to their patrons. When so distributed to the 
public, said magazines bear the imprint “Fashion Firsts, Inc.,” and 
also the imprint of the particular retail dealer so distributing them. 

Said “Fashion Firsts” magazines contain pictures and representa- 
tions on live models of furs, coats, suits, dresses, hats, and other 
articles of wearing apparel selected by Fashion Firsts, Inc., from a 
selected group of manufacturers who, in cooperation with, and at the 
instence and request of said respondents, Russeks Fifth Avenue, Inc., 
and Fashion Firsts, Inc., manufacture and sell and distribute said 
merchandise exclusively to said respondent, Russeks Fifth Avenue, 
Inc., and other retail dealer subscribers to said “Fashion Firsts” maga- 
zines, who have the exclusive right, in their respective localities, for 
the sale of said merchandise so pictured and represented in said maga- 
zines, and who are advised by respondent, Fashion Firsts, Inc., of the 
names of the manufacturers from whom they may purchase said 
products. 

Said respondent, Fashion Firsts, Inc., caused and now causes said 
magazine, which it sells and distributes, to be shipped, through the 
mail and otherwise, in commerce from its principal place of business 
in the city of New York to retail dealers at their respective places of 
location in the various States of the United States, other than New 
York and in the District of Columbia. 

Said respondent, Fashion Firsts, Inc., is now, and at all times since 
more than 1 year prior to September 14, 1937, has been, engaged in 
substantial competition with other corporations and with partnerships 
and individuals engaged in designing, modeling, advertising, and fos- 
tering the sale of garments and wearing apparel similar to or like the 
aforesaid products sold by respondent, Russeks Fifth Avenue, Inc., 
and in publishing, circulating, selling, and distributing magazines and 
other periodicals and advertising media in connection therewith in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 4. In the course and conduct of their business, as aforesaid, 
respondents, Russeks Fifth Avenue, Inc., and Fashion Firsts, Ine., in 
soliciting the sale and in the sale and distribution of garments and 
wearing apparel sold by respondent, Russeks Fifth Avenue, Inc., and 
in the sale and distribution of said magazine “Fashion Firsts,” cooper- 
ating together and with others, now represent, and have represented 
and implied, that the garments and wearing apparel described and 
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advertised in said magazines were designed, fabricated, tailored, and 
made in England. Said representations and implications are vari- 
ously made by the said respondents through the use in said magazine, 
“Fashion Firsts,” of pictorial representations displaying the British 
Royal Coat of Arms, consisting of a shield supported by a lion and a 
unicorn, upon which shield is superimposed a crown, under the whole 
of which is inscribed “Dieu et Mon Droit,” and other pictorial repre- 
sentations and inscriptions of typical English scenes, one of which 
shows soldiers standing at attention, dressed to represent the Royal 
Hussars, and other scenes which show rural and other parts of the 
British Isles. 

These representations of the British Royal Coat of Arms and typical 
English scenes are used in connection with pictorial representations of 
garments and other wearing apparel designated and described by dis- 
tinctively English names, accompanied by statements referring to 
some part of the British Isles. These distinctively English names and 
accompanying statements, designations, descriptions, and representa- 
tions are, in part, as follows: 


Buckingham 

What would a collection of English coats be without a highbuttoning reefer? 

Piccadilly 

“Fashion Firsts” was delighted with its baby box coat suit when it arrived 
fron: the talented hands of Digby Morton. 

Marlborough 

No spring wardrobe can possibly be complete without a buttondown-the-front 
eoat of English homespun. 

York House 

Knize has made one (a coat) for “Fashion Firsts” in a new hairy Scottish 
wroolenjac) £* CX. 

Windsor 

Peter Russel reflected the Paris feeling for pockets in this three-piece Irish 
homespun suit * * *. 

Regent Street 

* * * Digby Morton immediately set to work to make the perfect bolero 
suit for “Fashion Firsts.” It’s made of an English Twill * * *, 

Hyde Park 

Debenham saddle stitched the very short Scottish homespun jacket suit he made 
for “Fashion Firsts’ * * ™* and added a new touch to English tailoring 
* * * Ti’s a reigning British fashion translated into “Fashion Firsts” 
economy * * *, 

“Pashion Firsts” has captured the very feeling and atmosphere of England with 
this new Spring Collection of BRITISH COATS AND SUITS as featured in 
Vogue, 

A toast to England for the great success * * * sudden and dramatic 
* * * made by her young designers. “Fashion Firsts” salutes them once 
more by devoting a whole collection of the first Spring coats and suits to British 
creators. Now, with England the cynosure of all eyes * * * the smart 
English woman emerges as a fashion figure * * * her superb poise to be 
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imitated * * * her casual chic to be followed * * * her clothes to be 
copied. Recognizing this trend * * * “Fashion Firsts” has “done” England 
from the Scottish moors to Hyde Park * * * and has transplanted the very 
feeling and atmosphere of England, English fabrics and English fashions, into 
this superb group of “Fashion Firsts.” Designers patronized by royalty have 
created these costumes * * * Digby Morton * * * MDorville House 


* * * Debenham * * * Peter Russel * * * Knize * * * Creed 
* * * 


The aforesaid designations, descriptions, and representations here- 
inabove set out, and the pictorial representations of the British Royal 
Coat of Arms and English soldiery and scenes, as used and employed 
by said respondents, Russeks Fifth Avenue, Inc., and Fashion Firsts, 
Inc., in cooperation with others, in describing said garments and 
wearing apparel sold in commerce as herein set out, are of English 
meaning, implication, and suggestion. Such designations, descrip- 
tions, and representations indicate to the retail dealers and to the 
consuming public, especially to persons of English blood or origin 
and to other purchasers having a preference for goods fabricated, 
manufactured, tailored, or made in England, that said garments and 
other wearing apparel thus designated, described, and represented 
were designed, fabricated, manufactured, tailored, and made in Eng- 
land upon authority of said Royal Warrant Holders’ Association or 
members thereof, or by the British Government, or members of the 
British Royal Family, when in truth such is not the fact. 

Par. 5. The British Royal Coat of Arms is the property of the 
British Government and the right to its use and to the use of pic- 
torial representations thereof is limited to the British Government 
and its functions, to the British Royal Family, and to Royal Warranty 
Holders and to members of the Royal Warrant Holders’ Association, 
that is to say, those corporations, partnerships, and individuals who, 
as a result of long continued, faithful service to members of the 
British Royal Family, have been granted by them special permission 
to use said Coat of Arms, in recognition of said service. 

The said respondents, Russeks Fifth Avenue, Inc., and Fashion 
Firsts, Inc., are not members of the Royal Warrant Holders’ Associa- 
tion; and neither the British Government, nor any member of the 
British Royal Family, nor the Royal Warrant Holders’ Association, 
or any member thereof, having the right to use the British Royal 
Coat of Arms, has ever granted or consented to the use of said re- 
spondents of the British Royal Coat of Arms, and the aforesaid use 
thereof by said respondents is without authority, warrant, or consent 
of the legal owners and users thereof. 

The use by respondents of said pictures of the British Royal 
Coat of Arms and English soldiery and scenes, and said names and 
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designations, in the manner hereinabove set out, serve as representa- 
tions by respondents that the said garments and wearing apparel, so 
represented, sold, and transported, were designed, fabricated, manu- 
factured, tailored, and made in England, and imported from England 
contrary to the facts. 

Par. 6. There are, among the competitors of respondents as referred 
to hereinabove, corporations, partnerships, firms, and persons who 
are engaged in the sale of garments and wearing apparel similar to 
the garments and wearing apparel mentioned by respondents in their 
advertising, who do not advertise and represent that their garments 
and wearing apparel were designed, fabricated, tailored, or made in 
England, or imported from England, when such is not the fact. 

Par. 7. The use of the aforesaid false and misleading representa- 
tions and practices on the part of respondents in the sale and offering 
for sale of their said furs, coats, suits, dresses, hats, and other wear- 
ing apparel, has had and now has, the tendency and capacity to cause 
retail dealers and members of the purchasing public to form the 
erroneous belief that respondents’ said garments and wearing ap- 
parel are designed, fabricated, tailored, and made in England, and 
imported from England, when such is not the truth in fact. Such 
acts and practices also place in the hands of others a means whereby 
the public might be deceived. Acting under such erroneous beliefs, 
induced by the various misrepresentations of respondents as herein- 
above detailed, many retail dealers and members of the purchasing 
public have purchased respondents’ said garments and wearing ap- 
parel. As a result trade has been unfairly diverted to respondents 
from competitors engaged in selling, in commerce among and between 
the various States of the United States, similar garments and wear- 
ing apparel which are truthfully advertised and _ represented. 
Thereby, substantial injury has been done, and is being done, by 
respondents to competition in commerce among and between the vari- 
ous States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Russeks Fifth 
Avenue, Inc., and Fashion Firsts, Inc., are to the prejudice and in- 
jury of the public and of respondents’ competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes.” 
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Order 26K. Pac: 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer dated 
December 29, 1937, filed herein by respondents, admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all intervening procedure, and the 
Commission having made its findings as to the facts and its. con- 
clusion that said respondents have violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to cre- 
ate a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondents, Russeks Fifth Avenue, Inc., 
and Fashion Firsts, Inc., their respective officers, representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of furs, suits, coats, dresses, hats, and other gar- 
ments and wearing apparel which were not designed, fabricated, 
tailored, or made in England, in interstate commerce or in the Dis- 
trict of Columbia, do forthwith cease and desist from directly or 
indirectly : 

Representing, through the unauthorized use of the British Royal 
Coat of Arms, or any simulation or imitation thereof, or through 
the unauthorized use of picturizations of English Royal Hussars or 
other English soldiery, or through the unauthorized use of the names 
of any of the members of the Royal Warrant Holders Association, 
or through use of any picturization of typically English scenes, 
places or people to designate, describe, or in any way refer to such 
garments and wearing apparel, or through any other means or 
device, or in any manner, that said garments and wearing apparel 
were designed, fabricated, tailored, or made in England. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THe MarTrer oF 


SHEFFIELD SILVER COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2638. Complaint, Nov. 21, 1935—Decision, Feb. 14, 1938 


Where a corporation engaged in manufacture and sale, to retail jewelers lo- 
cated throughout the United States, of silver-plated hollow ware made by 
the electro-plating process, in purchase of products of which process, absent 
fixed standard for composition of base metal or fineness or quantity of 
silver to be applied generally, public is obliged to depend upon reputation 
of maker or of trade name or brand attached to product, or representa- 
tions of maker or seller thereof— 

Used, in conduct of its business, corporate name including words “Sheffield 
Silver,” and featured its said name containing word “Sheffield” on letter- 
heads and invoices distributed in interstate commerce, and on labels affixed 
to cartons in which its said products were packed and shipped, and sup- 
plied salesmen, for presentation to prospects, with photographs of its said 
ware featuring corporate name as aforesaid, notwithstanding fact its said 
products were not made or manufactured in accordance with Sheffield 
process, long theretofore employed and identified by name “Sheffield” with 
ware of high sales value made by historic process in question ; 

With result that its said products were advertised as “Sheffield Silverware 
by Sheffield Company,” and with tendency and capacity to confuse and 
deceive purchasing public with regard to true nature and quality thereof, 
and to induce purchasers to buy same in and on account of mistaken 
belief that they were made by aforesaid Sheffield process, and of thereby 
unfairly diverting trade to it from competitors engaged in sale in inter- 
state commerce of products similar to those sold and distributed by it, 
and who truthfully and honestly advertise and represent the same, and of 
placing in hands of unscrupulous or uninformed retailers means and in- 
strumentality whereby they might mislead members of purchasing public 
into erroneous belief that its said silver-plated hollow ware products were 
made in accordance with process aforesaid: 

Held, That such practices, under the conditions and circumstances set forth, 
were all to the injury and prejudice of the public and competitors and 
constituted unfair methods of competition. 


Before Myr. William 0. Reeves, trial examiner. 
Mr. Alden. S. Bradley and Mr, Gerard A. Rault for the Com- 


mission. 
Mr. J. Leo Rothschild, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
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Federal Trade Commission, having reason to believe that Sheffield 
Silver Company, Inc., a corporation hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said Act of Congress, and in 
violation of Section 5 of said act, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent is a corporation, organized and doing 
business by virtue of the laws of the State of New York, having its 
_ principal office and place of business in Jersey City, N. J.; and is 
now and for more than 1 year last past, has been engaged in the 
business of manufacturing silver-plated hollow ware, and in the sale 
and distribution thereof to retail jewelry dealers located throughout 
the United States, and causes said products when sold to be trans- 
ported from its principal place of business in Jersey City, State of 
New Jersey, or from its place of origin in other States, to purchasers 
thereof in the States of Tennessee, Texas, Georgia, and other States 
of the United States and in the District of Columbia, at their respec- 
tive places of business, and there is now, and there has been for more 
than 1 year last past, a course of trade and commerce by said re- 
spondent in such silver-plated hollow ware, between and among the 
various States of the United States and in the District of Columbia. 
In the course and conduct of its said business, respondent is in com- 
petition with other individuals, partnerships, and corporations en- 
gaged in the manufacture of silver-plated hollow ware and in the 
sale and distribution thereof in commerce between and among the 
various States of the United States and within the District of 
Columbia. 

Par. 2. Competitors of the respondent, and the respondent, use, in 
the manufacture of their product, the electroplating process, which 
process involves the submersion of the base metal form in a chemical 
solution or bath and, by the electrolization of silicate salts, causes a 
coating of silver to adhere to this base metal form. The plated silver 
thus produced varies in quality and value according to the composi- 
tion of the base metal, the workmanship upon its form and the deco- 
ration, the amount and fineness of the silver deposited upon it and 
left upon it after the finishing process, and the projection of fhe 
surfaces exposed to wear and abrasion. There is no fixed standard 
for the composition of the base metal, nor for the fineness or quality 
of silver to be applied generally or to wearing of surfaces, so that the 
purchasing public is obliged to depend upon the reputation of the 
maker of such plated silverware, or the reputation of the trade name 
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or brand attached thereto, or the representations of the maker or 
seller thereof, in purchasing said silverware, since the quality of the 
ware cannot be determined except by laboratory tests. 

Par. 3. About the year 1742 there was originated in Sheffield, 
England, a process for the production of silver-plated ware, which 
process involved the welding of a silver plate to one or both sides 
of a sheet or bar of copper so as to form one thoroughly coherent 
mass, which was rolled to the desired gauge and subsequently worked 
into the desired form. The ware produced by this process was prop- 
erly known as “copper-rolled plate,” though this name was not used 
as a trade name or designation. The copper-rolled plate of Sheffield, 
England, acquired a very considerable reputation for excellency in 
quality, workmanship and design, and though the name “Sheffield” 
was not generally impressed upon or affixed to the ware itself, which 
was identified by the maker’s registered marks, the copper-rolled 
plate came to be generally known and is still known as “Sheffield.” 
While the cheaper electroplating process displaced the “Sheffield” 
copper-rolled plate which practically went out of production, there 
have been and still are, from time to time, importations of the “Shef- 
field” copper-rolled plate into the United States, and there is a con- 
siderable trade in “Sheffield” copper-rolled plate in this country at 
prices which reflect not only its value as silver-plated ware, but its 
artistic and historic value as well. The name “Sheffield” as applied 
to silverware at the present time, implies a quality and a value 
peculiar to the “Sheffield” copper-rolled plate itself as well as to the 
process itself, and the use of the term “Sheffield” is a representation 
thereof. _ 

Par. 4. In the course and conduct of its said business, respondent, 
for more than 1 year last past, has been using as its corporate name, 
“Sheffield Silver Company, Inc.,” and has caused said corporate 
name, containing the word “Sheffield,” to be featured on its letter- 
heads and invoices distributed in interstate commerce and on its labels 
affixed to the cartons in which said products were packed and shipped 
in interstate commerce; and it has furnished to its salesmen for 
presentation to prospective customers in their sales talk, photographs 
of its silver-plated hollow ware featuring its corporate name; when, 
in truth and in fact said products sold by the respondent were not 
made or manufactured in accordance with the process used in the 
manufacture of Sheffield silver or Sheffield plate, nor are said prod- 
ucts made or manufactured in Sheffield, England, in accordance with 
such process. 

Par. 5. The said representations made by the respondent in the 
use of the word “Sheffield” in its corporate name “Sheffield Silver 
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Company, Inc.,” as set forth in paragraph 4 hereof, have, and have 
had, the capacity and tendency to deceive the purchasing public and 
induce purchasers to buy the products of respondent on account of 
the belief that said representations are true and that the respond- 
ent’s product is “Sheffield,” thus diverting trade to respondent from 
competitors of respondent engaged in the sale in interstate commerce 
of such products as are sold and distributed by respondent, which 
said competitors truthfully and honestly advertise and represent their 
products. 

Par. 6. The above acts and things done by the respondent as afore- 
said, have tended to induce, and have induced, the purchase of re- 
spondent’s products by various retail dealers of silver-plated hollow 
ware and have tended to divert trade, and have diverted trade, from 
competitors of respondent, and have thereby injured such competi- 
tors of respondent. 

Par. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of the respond- 
ent’s competitors, as hereinabove alleged. Such methods, acts, and 
practices constitute an unfair method of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled, “An Act to create a Federal Trade Commission, to. define 
its powers and duties, and for other purposes,” approved Septem- 
ber 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on the 2lst day of November 1935, issued, and 
on December 27, 1935, served its complaint in this proceeding upon 
respondent, Sheffield Silver Company, Inc., charging it with the use 
of unfair methods of competition in violation of the provisions of 
said act. After the issuance of said complaint and the filing of re- 
spondent’s answer thereto, testimony and other evidence in support 
of the allegations of said complaint were introduced by Alden S. 
Bradley, attorney for the Commission, and in opposition thereto by 
J. Leo Rothschild and Walter 8. Beck, attorneys for the respondent, 
before William C. Reeves, an Examiner of the Commission thereto- 
fore duly designated by it. Said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding came on for final hearing before the Commission on 
the said complaint, the answer thereto, testimony and other evidence, 
briefs, and oral arguments by counsel aforesaid, in support of the 
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complaint and in opposition thereto, and the Commission having duly 
considered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParagrapnH 1. Respondent, Sheffield Silver Company, Inc., is a cor- 
poration organized and doing business under and by virtue of the laws 
of the State of New York, having its principal office and place of 
business in the city of Jersey City, N. J., and is now, and for more 
than 2 years last past has been, engaged in manufacturing silver- 
plated hollow ware, and in the sale and distribution thereof to retail 
jewelry dealers located throughout the United States. Respondent. 
causes said products, when sold, to be transported from its principal 
place of business in Jersey City, State of New Jersey, into the vari- 
ous States of the United States other than New Jersey, and in the 
District of Columbia, at the respective places of business of pur- 
chasers. There is now, and for more than 2 years last past has been, 
a course of trade in commerce by said respondent in such silver-plated 
hollow ware between and among the various States of the United 
States and in the District of Columbia. 

In the course and conduct of its business, respondent is in compe- 
tition with individuals, partnerships, and corporations engaged in the 
manufacture of silver-plated hollow ware and in the sale and distri- 
bution thereof in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. Competitors of respondent, and the respondent, use, in the 
manufacture of their products, the electroplating process, which 
process consists in taking a finished article, so far as its structure is 
concerned, and immersing it in a solution through which silver is 
electrolytically deposited on the base metal so that each part of the 
exposed surface is covered with a layer of silver. The plated silver 
thus produced varies in quality and value according to the composition 
of the base metal, the workmanship upon its form, the decoration, the 
amount and fineness of the silver deposited upon it, and left upon it 
after the finishing process. 

There is no fixed standard for the composition of the base metal nor 
for the fineness or quantity of silver to be applied generally, so that the 
purchasing public, in purchasing said silverware, is obliged to depend 
upon the reputation of the maker of such plated silverware, or the 
reputation of the trade name or brand attached thereto, or the repre- 
sentations of the maker or seller thereof, since the quality of the silver- 
ware cannot be determined except by laboratory tests. 

160451"——39—von. 26——48 
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Par. 3. About 200 years ago a process was developed at Sheffield, 
England, by which sheets of copper and silver were fused, then rolled 
to sheets of the desired thickness, and from these sheets various articles 
of hollow ware were made. Hollow ware made by this process is of 
high quality and has been known in the silver industry as “Sheffield.” 
The word “Sheffield,” when applied to silver-plated ware, has a sales 
value. The Sheffield process is not now generally employed in the 
manufacture of hollow ware, but existing pieces of ware made by that 
process carry a high sales value. The name “Sheffield” has thus become 
identified in the public mind with a high quality of silverware manu- 
factured by the Sheffield process. 

Par. 4. In the course and conduct of its said business, respondent, 
for more than 2 years last past, has been using as its corporate name 
Sheffield Silver Company, Inc., and has caused said corporate name 
containing the word “Sheffield” to be featured on its letterheads, and 
invoices distributed in interstate commerce and on its labels affixed to 
the cartons in which said products are packed and shipped in commerce 
as herein described, and has furnished its salesmen, for presentation to 
prospective customers in their sales talks, photographs of its silver- 
plated hollow ware featuring its corporate name. In truth and in fact, 
said products sold by the respondent were not made or manufactured 
in accordance with the process used in the manufacture of Sheffield 
silver or Sheffield plate, nor are said products made or manufactured in 
Sheffield, England, in accordance with said process. 

As a result of the use of the word “Sheffield” in the manner herein 
described, in connection with the sale, advertising, and distribution of 
silver-plated hollow ware products of the Sheffield Silver Company, 
Inc., a retailer of Atlanta, Ga., advertised respondent’s products in the 
Atlanta Journal, a newspaper having an interstate circulation, as 
“Sheffield Silverware by Sheffield Company.” 

Par. 5. The acts and practices of the respondent in using the word 
“Sheffield” as part of its corporate name and otherwise, as herein de- 
scribed, in connection with the sale and distribution of silver-plated 
hollow ware in commerce, as herein set out, have had and have the 
tendency and capacity to confuse and deceive the purchasing public 
with regard to the true nature and quality of its products, and to in- 
duce purchasers to buy such products on account of the mistaken belief 
that respondent’s products are made by the Sheffield process herein 
described. ‘Trade is thereby unfairly diverted to respondent from 
competitors engaged in the sale in interstate commerce of products 
similar to those sold and distributed by respondent, which said com- 
petitors truthfully and honestly advertise and represent their products. 

Further, the acts and practices of respondent, as herein detailed, 
serve to place in the hands of unscrupulous or uninformed retail 
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dealers a means and instrumentality whereby said dealers may mislead 
members of the purchasing public into the erroneous belief that said 
silver-plated hollow ware products manufactured by the Sheffield 
Silver Company, Inc., are manufactured in accordance with the Shef- 
field process hereinbefore described. 


CONCLUSION 


The aforesaid practices of said respondent, Sheffield Silver Com- 
pany, Inc., under the conditions and circumstances hereinbefore set 
forth, are all to the injury and prejudice of the public and of respond- 
ent’s competitors, and constitute unfair methods of competition in 
commerce in violation of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testumony and other evidence taken before William C. Reeves, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
briefs filed herein, and oral arguments made by Alden S. Bradley, 
counsel for the Commission, and J. Leo Rothschild, counsel for the 
respondent, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provi- 
sions of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It ts ordered, That the respondent, Sheffield Silver Company, Inc., 
its officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of its silver plated hol- 
low ware, produced by electroplating, in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

Using the word “Sheffield” in its corporate name or in any other 
manner, so as to represent or imply that said electroplated hollow 
ware products are “Sheffield” or are made by the Sheffield process. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing, setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE Marrer oF 


WILLARD F. MAIN, DOING BUSINESS UNDER THE TRADE 
NAME AND STYLE OF W. F. MAIN COMPANY, THE 
MACHEN COMPANY, ETC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2892. Complaint, Aug. 8, 1936—Decision, Feb. 14, 1938 


Where an individual engaged in distribution and sale of coin operated venuimy 


(a) 


(bd) 


machines and candy, confectionery, peanuts, and other commodities usually 
sold or vended through such machines; in selling his aforesaid machines. 
through salesmen instructed by him in, and supplied with, examples of 
high-pressure salesmanship and with suggested forms of contact advertise- 
ments for their use in newspapers in communities in which they were can- 
vassing— 

Falsely represented, through such contact advertisements under such head- 
ings as “Help Wanted,’ “Male Help Wanted,” “Employment,” “Local 
Manager Wanted,” “Position Open,” “Manager Wanted,” “County Manager 
Wanted,’ or headings of similar import and effect, in classified adver- 
tising pages of newspapers or periodicals and through such statements 
therein as “Manufacturer, well-rated, wants RELIABLE MAN in (name of 
town) TO HANDLE BUSINESS PROVEN TO BE PROFITABLE,” etc., “Field Superin- 
tendent will be in ———— for a few days to select through personal inter- 
views, a local Manager for — and vicinity. We want a man of integrity 
and average ability to look after business here. $1,500 cash investment 
required. Investment protected. We are a national organization rated 
up to half million dollars. References required,” et¢., and others of similar 
tenor, that it had such positions or jobs at its disposal and was offering 
employment to persons who answered said advertisements ; 

Represented through his said agents, to prospective purchasers or “opera- 
tors” of his said machines, thus contacted, that prospect’s investment was 
fully protected and that cash return of 120 percent was guaranteed thereon 
and that if machines operating over a period of time varying from 18 
months downward did not make such return, said individual would repur- 
chase same at full purchase price, plus 6 percent interest, and less speci- 
fied deductions, and that such undertaking was fully protected by guaran- 
tee bond and by his credit rating (operating under any one of various 
trade names employed by him) by Dun & Bradstreet, in claimed amounts 
ranging from $300,000 to $500,000 ; 


Facts being contract employed by him in dealing with operators thus secured 


embodied large number of conditions precedent to such undertaking, or 
pretended undertaking, and it was his practice in case of operators failing 
to realize 120 percent on their investment and, after seeking diligently 
to comply with numerous terms and conditions imposed as aforesaid, to 
take advantage of such supposed repurchase agreement, to keep putting off 
such operators and finally refuse outright to repurchase machines in ques- 
tion, so that many of them, lacking funds, were unable successfully to 
prosecute suits instituted or were forced to settle for trivial amounts; 
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Represented, as aforesaid, to prospects to whom his salesmen sold as many 
machines as prospect’s cash on hand or to be raised would purchase, that 
he wanted a reliable operator in that particular community or territory 
to operate a chain of his machines and that he was a manufacturer and 
distributor of candies, confectionery, peanuts, and other commodities usually 
sold in such machines, with his primary interest in the sale of the com- 
modities, and that machines which operator was obtaining for cash were 
only beginning of a chain, which he would sell on terms of one-third 
credit or note, and two-thirds to be paid from one-third of profits derived 
from operation of machines purchased for cash over specified period of 
time, and that average minimum monthly net return from operation was 
$2 from each, with much higher maximum, and prepared and forwarded 
to operators letters or testimonials grossly exaggerating results obtained 
from operation of his said machines ; 


Facts being separate contract which prospective credit purchaser was required 


to sign made such credit expansion plan contingent upon prospect’s fur- 
nishing to company, credit information or security satisfactory to his 
eredit department, or payment of initial one-third by check or draft, it 
was known that prospective purchaser had no available credit recom- 
mendations or references and was raising all of his available cash for 
initial purchases, and purchasers, after consummation of initial transac- 
tion and signing of contract, almost uniformly found that said individual 
would not accept their note for one-third of machines to be purchased on 
eredit, and that their credit was not satisfactory to his credit department, 
and misleading testimonials aforesaid were secured by him through gifts 
of one or two of his machines to operators for their signatures to such 
testimonials or letters, which did not represent average experience of 
operator; and 


(d) Represented, as aforesaid, that exclusive territory would be allotted to 


prospective purchaser for operation of machines to be purchased and no 
other would be sold or allowed to operate therein during continuance of 
operator’s contract, and that competitors, and particularly those distribut- 
ing cheaper machines, would not grant any such exclusive arrangement, 
but even solid machines to a number of people within same particular 
territory, and that contracts for locations of the machines had been ob- 
tained from operators of various business establishments, agreeing in some 
instanees personally to locate and place machines for prospects and in 
many instances exhibiting separate location contracts, and in many in- 
stances stating to purchasers regardless of wording of the two contracts, 
that said individual would not accept cash contract without also accepting 
credit one, and in one or two instances that latter contract had already 
been approved; 


Facts being said individual, operating under his various trade names, in many 


instances sold his machines to different purchasers within supposedly 
exclusive territory and thereby unfairly appropriated territory of other 
operators, granted to many purchasers identical territory already allotted 
under operator’s term of contract, neither contract contained any provision 
for the locating or placing of machines which salesmen in almost every 
instance falsely agreed to, location contracts furnished operators were 
unauthorized by owners and in some instances at fictitious locations, and 
salesmen, after the signing of the contract and agreements, in many cases, 
to supervise or place machines for the operator, immediately left locality ; 
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With effect of confusing, misleading, and deceiving substantial portion of pur- 
chasing public into erroneous beliefs as to actual or usual profits to be 
derived from operation of said individual’s vending machines and into 
belief that their investment guaranteed them return of 120 percent, as 
aforesaid, and that, failing such, they were entitled to refund of their 
money, as above stated, and were entitled to benefit of additional machines 
on credit, as aforesaid, by giving their personal notes for one-third of 
purchase price, with remainder to be paid out of earnings, and with exclu- 
sive territory for operation of machines, and with result, as consequence 
of mistaken and erroneous beliefs induced by such false and misleading 
representations, that such public purchased substantial volume of his said 
machines and confectionery products and trade was diverted to him from 
competitors likewise engaged in sale and distribution of coin operated 
vending machines and candies, confectionery, peanuts, and commodities 
for resale therein, and who truthfully represent the possible or usual earn- 
ings of the operators of their machines and the terms and conditions of 
sale; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition in commerce. 

Before Mr. William C. Reeves, trial examiner. 

Mr. Morton Nesmith for the Commission. 

Mr. Elmer A. Johnson, of Cedar Rapids, Iowa, Mr. Alfred Hol- 
man, of Cincinnati, Ohio, Rowan & Tesch, of Milwaukee, Wis., and 


Byington & Rate, of Iowa City, Iowa, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that Wil- 
lard F. Main, an individual doing business under the trade name 
and style of W. F. Main Company, The Machen Company, Standard 
Mercantile Company, Appleton Novelty Company and New Spe- 
cialty Company, being hereinafter referred to as respondent, has 
been and is now using unfair methods of competition in commerce 
as “commerce” is defined in said act, and it appearing to said Com- 
mission that a proceeding by it in respect thereof would be in the 
interest of the public, issues its complaint stating its charges in that 
respect as follows: 

Paraorapn 1, The respondent, Willard F. Main, is an individual 
doing business under the trade name and style of W. F. Main Com- 
pany, The Machen Company, Standard Mercantile Company, 
Appleton Novelty Company and New Specialty Company, with his 
principal place of business at Cedar Rapids, Iowa. The principal 
office and place of business of all the aforesaid companies are located 
in Cedar Rapids, Iowa, in the same building which houses the W. F. 
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Main Company. The respondent is now and for more than 1 year 
last past has been engaged in the business of distributing and sell- 
ing in commerce, as hereinafter set out, coin-operated vending ma- 
chines and candy, confectionery, peanuts, and other commodities for 
use in said vending machines, and causes said vending machines, 
candy, confectionery, peanuts, and other commodities, when sold, to 
be shipped and transported from his place of business in Cedar 
Rapids, Iowa, to operators and purchasers thereof located in States 
of the United States other than the State of Iowa. The vending 
machines sold by the respondent are those that are placed in public 
business places where members of the public may secure therefrom 
candy, confectionery, peanuts, and other commodities by inserting a 
coin in the machine. 

Par. 2. In the course and conduct of his business, the respondent, 
Willard F. Main, doing business under the trade name and style 
of W. F. Main Company, The Machen Company, Standard Mercan- 
tile Company, Appleton Novelty Company, and New Specialty Com- 
pany, is in direct and substantial competition with individuals, part- 
nerships and corporations engaged in offering for sale and selling in 
interstate commerce among the several States of the United States, 
similar coin-operated vending machines. 

Par. 3. In the course and conduct of his business as described in 
paragraphs 1 and 2 hereof, said Willard F. Main sells his vending 
machines through salesmen whom he employs on a commission basis; 
each of the purchasers of such machines, termed by him in his adver- 
tising literature “Operators,” is required to purchase enough ma- 
chines to equip and operate a “chain”; and a contract is executed 
and entered into between said Willard F. Main, doing business under 
all the aforesaid trade names, which contract, among other things, 
contains the following provision: 

* * * The W. F. Main Company (or other trade name of respondent as is 
the case) guarantees that if a cash return of 120% is not realized on the invest- 
ment in the machines ordered above, from the operation of a vending machine 
route for a period of 18 months after the receipt thereof, it will repurchase 
the same, provided— 

Then follow many conditions to be performed by the purchaser, which 
may be summarized as follows: 

(1) Machines put in prompt operation ; 

(2) Buy all products (for use in the machine) from respondent ; 

(3) Keep machines in good order and clean; 

(4) Set machine to vend at 70 cents to 85 cents per pound; 

(5) Rotate the products; 

(6) Notify company of all locations and changes thereof; 
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(7) Make changes of location to keep same in most profitable places; 

(8) Furnish report each six weeks, showing location and kind of 
products sold and amount, date serviced and the amount taken in by 
each machine; 

(9) Operate the machine with skill, care and diligence ; 

(10) Notify company if machine is out of order and obtain repair 
parts immediately. 


Thereupon, in said contract it is stated that— 


It is agreed that the sole and only remedy shall be that the company will repur- 
chase all the machines ordered above, if in good condition, and any remaining 
confection, at the full purchase price paid therefor, plus 6 percent interest per 
annum, less the retail price of products vended, after deducting 20% thereof to 
cover location rental. 

* * * a * ok * 

In consideration for the above liberal guarantee provision, purchaser agrees 
that he will not rescind this agreement for any reason inhering in and inducing 
the contract. 


Then follows an exclusive territory provision in the contract, as follows: 


The W. F. Main Company (or other trade name of respondent as is the case) 
agrees from this date to sell the “Magina’’ model vending machines (or other 
machines of the style and type of other trade names) to purchaser herein 
exclusively for operation in (City), (State), so long as purchaser 
complies with the foregoing conditions and buys additional machines for — 
days until machines are in operation, and continues to actively operate all 
of his machines. 


Respondent furnishes to his salesmen much literature picturing the 
glowing success of vending machine operators, representing that each 
machine makes a minimum of $2 per month, emphasizing the fact that 
the more machines each operator has in use the more the profits to him 
depicting his guaranteed protection of investment against loss—some 
of which are as follows: 


Regardless of where you start, you can develop a large route if you want to, as 
our credit plan enables the operator to go ahead without investing additional 
capital. It enables the operator to add machines and still make money for himself 
from their operation while the machines are paying for themselves. Our credit 
plan is very fair and wonderfully attractive, because it shows the faith we 
ourselves have in the earning power of these penny confection shops. 

You can succeed with us. Our plan provides a history of 120% return, the first 
eighteen months, and we provide for this plainly in our sales agreement. 

You are guarded against loss by our guarantee. 


In this last paragraph it is stated, in small print, that— 


We will repurchase your machines, plus 6% interest, just as provided in 
the order. 


In said literature, under the heading “Earnings,” it is stated that the 
average is over $4 per month per machine. 
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Another paragraph in said literature to be furnished proposed pur- 
chasers is entitled “The Liberal Credit Expansion Plan,” in which it is 
stated that the imitial one-third of the purchase price of additional 
machines may be paid by an acceptable 12-months’ note, without inter- 
est, and the balance payable only from one-third of the net profits from 
the operation of said machines over a period of 30 months, and that 
after the initial purchase, the operator can have the right of expanding 
under this credit plan until a route of approximately 400 machines is 
formed. 

At the time the proposed purchaser or “operator” signs the contract 
for the purchase of the first of the chain of machines, he is required also 
to execute another contract for a number of other machines, varying in 
number, according to the prospective purchaser’s or “operator’s” cash 
on hand. This contract for the purchase of additional machines plainly 
provides that the company will accept his personal note, payable in 
12 months from date, for one-third of the purchase price, and the com- 
pany will accept in full payment of the balance of the two-thirds of the 
price, a sum equal to one-third of the cash return from the merchandise 
sold through the machines purchased over a period of 30 months, pro- 
vided the prospective purchaser, or “operator,” furnishes to the com- 
pany, at Cedar Rapids, Iowa, credit information or security satisfac- 
tory to the company’s credit department. If this note is not accepted 
by the company’s credit department, the prospective purchaser or 
“operator” agrees to pay for this initial one-third by check or draft. 

Although the wording in this last-named contract is clear, neverthe- 
less, the respondent supplies to his salesmen literature and sales talk 
which said salesmen use to an unfair advantage upon the prospective 
purchaser or “operator,” in that the salesmen know, in most instances, 
that the prospective purchaser or “operator” has no available credit 
recommendations or references except his initial cash outlay which 
they obtain; but they represent to him that his note will be acceptable, 
and in some cases go to the extent that they then and there approve 
the same. 

The respondent, W. F. Main, trading and doing business under the 
various trade names hereinbefore enumerated, has granted in his con- 
tracts, and still does grant, to two or more different “operators” the 
same exclusive territory. This he accomplishes by using a different 
trade name in his sale to the respective operators. 

Respondent prepares testimonial letters, not truthfully stating the 
facts, which he sends to operators and offers them one or two free 
machines if they will sign the same and return to him. Respondent 
further sends his check for $2, to local banks, with the request that 
they obtain a testimonial from the local operator. 
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Par. 4. In truth and in fact, the use by the respondent, operating 
under his various trade names, of his advertising literature and repre- 
sentations made by salesmen duly authorized to make such statements, 
has the tendency and capacity to confuse, mislead, and deceive pur- 
chasers or “operators” as to the real or usual profits to be derived 
from the operation of respondent’s vending machines; also to confuse, 
mislead and deceive prospective purchasers or “operators” into the 
belief that their investment guarantees them a return of 120 percent 
and that the failure to earn such a percentage will entitle them to a 
refund of their money plus 6 percent interest; also to confuse, mis- 
lead and deceive purchasers and prospective purchasers, or “operators” 
into the belief that they can purchase additional machines, as provided 
in said contracts, by giving their personal note for one-third of the 
purchase price, the remaining two-thirds to be paid out of one-third 
of the earnings from the sale of products in said vending machines; 
also to confuse, mislead, and deceive purchasers and prospective pur- 
chasers or “operators” into the belief that they are obtaining an ex- 
clusive territory for the operation of said machines; also to confuse, 
mislead, and deceive prospective purchasers or operators as to the 
real value and earning capacity of said machines by the use of false 
and misleading testimonials, as aforesaid, when as a matter of fact, 
the earnings from respondent’s machines do not average $4 or even 
$2 per month each, and respondent attaches so many conditions preced- 
ent on the part of the purchasers or “operators” in their contracts 
as to make it impossible for them to fully and substantially comply 
therewith and obtain the benefit of the repurchase agreement, and the 
120 percent profit guarantee is a mere snare and subterfuge; also 
respondent uniformly refuses to accept the notes of the purchasers or 
operators for the third down payment on the additional machines and 
refuses them credit, and in the majority of cases, respondent’s sales- 
men know that the credit of the prospective purchasers or “operators” 
will not be accepted, but misrepresent the true facts and say that 
said credit will be honored; also, the respondent, operating under his 
various trade names, in several instances did sell his machines to differ- 
ent purchasers within supposedly exclusive territory, using a different 
trade name in each of the purchaser’s contracts, thereby unfairly 
appropriating the other “operator’s” territory; also, the aforesaid 
testimonials do not represent the average experience of an operator, 
but in certain instances contain untrue statements and are procured 
through gifts or other inducements by the respondent to certain 
operators. 

Par. 5. There are many persons, firms, and corporations who manu- 
facture, sell and distribute in interstate commerce coin-operated vend- 
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ing machines and coin-operated vending machines supplied with 
candy, confections, or other commodities similar to those of respond- 
ent, who truthfully represent the usual earning capacity of their 
products and their terms and conditions of sale, and who are in sub- 
stantial competition with respondent. 

Par. 6. The foregoing false and misleading statements and repre- 
sentations of the respondent described and set forth herein have the 
capacity and tendency unfairly to divert trade to the respondent, 
Willard F. Main, trading as W. F. Main Company, The Machen 
Company, Standard Mercantile Company, Appleton Novelty Com- 
pany and New Specialty Company, from competitors who sell similar 
products in interstate commerce, and to disrupt, demoralize, and other- 
wise injure the entire trade in coin-operated vending machines and 
in coin-operated vending machines supplied with the commodity for 
which such machines are to be used. The acts and practices of the 
respondent aforesaid have the tendency and capacity to and do mis- 
lead and deceive a substantial number of prospective purchasers of 
coin-operated vending machines into the erroneous belief that said 
representations are true, and cause a substantial number of said pros- 
pective purchasers, because of such erroneous belief, to purchase the 
coin-operated vending machines of the respondent to the injury of 
said purchasers and to the injury of said competitors. 

Par. 7. The above acts and practices of the respondent are to the 
injury of the public and of respondent’s competitors in interstate 
commerce within the meaning and intent of Section 5 of an Act of 
Congress entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” approved 
September 26, 1914. 


Report, FInpineGs as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on August 8, 1936, issued, and on August 
12, 1936, served its complaint in this proceeding upon respondent 
Willard F. Main, an individual doing business under the trade names 
and styles of W. F. Main Company, The Maclhien Company, Standard 
Mercantile Company, Appleton Novelty Company, and New Specialty 
Company, charging him with the use of unfair methods of competition 
jin commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondent’s answer there- 
to, testimony and other evidence in support of the allegations of said 
complaint were introduced by Morton Nesmith, attorney for the Com- 
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mission, and in opposition to the allegations of the complaint by 
Elmer A. Johnson and Charles Rowan, attorneys for the respondent, 
before William C. Reeves, an examiner of the Commission theretofore 
duly designated by it; and said testimony and other evidence were 
duly recorded and filed in the office of the Commission. Subsequently, 
the Commission closed its case and the respondent, through his counsel, 
waived the taking of further testimony on his behalf. Thereafter, 
this proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony and other 
evidence, the filing of briefs having been waived and oral argument 
of counsel for respondent not having been requested; and the Com- 
mission having duly considered the same and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Willard F. Main, is an individual 
doing business under the trade names and styles of W. F. Main Com- 
pany, The Machen Company, Standard Mercantile Company, Apple- 
ton Novelty Company, and New Specialty Company, with his principal 
place of business at Cedar Rapids, Iowa. The respondent, Willard 
F’. Main, is now, and for several years last past has been, engaged under 
the aforesaid trade names in the business of distributing and selling 
coin-operated vending machines, and also candy, confectionery, pea- 
nuts, and other commodities usually sold or vended through said ma- 
chines, and has caused, and still causes, such vending machines, candy, 
confectionery, peanuts, and other commodities, when sold, to be 
shipped and transported from his place of business in Cedar Rapids, 
Towa, to purchasers or “operators” thereof located in States of the 
United States other than the State of Iowa. Respondent has sold 
and distributed, and still sells and distributes, a substantial portion of 
the coin-operated vending machines, and the confectionery products 
generally vended therein, which are sold and distributed throughout 
the United States. The respondent styles or designates a purchaser 
of his machines as an “operator,” and, in fhe majority of cases, sells 
a number or chain of such machines to one purchaser or “operator.” 
These machines are placed or located in public business establishments 
by the purchaser or “operator” or by respondent’s salesmen, and the 
members of the public may, and do, secure candy, confectionery, pea- 
nuts, and other commodities therefrom by inserting a coin and turning 
a knob or handle, pulling a lever, or other mechanical process. 
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Par. 2. In the course and conduct of his business, the respondent, 
Willard F. Main, doing business under the trade name and style of 
W. F. Main Company, The Machen Company, Standard Mercantile 
Company, Appleton Novelty Company, and New Specialty Company, 
is now, and has been, in direct and substantial competition with per- 
sons, firms, and corporations engaged in offering for sale and selling 
in commerce among and between the several. States of the United 
States, coin-operated vending machines, candy, confectionery, peanuts, 
and other commodities similar to those usually vended through re- 
spondent’s machines. 

Par. 3. In connection with the offering for sale, sale, and distribu- 
tion of respondent’s products, respondent employs salesmen on a com- 
mission basis. Before these salesmen are permitted to handle re- 
spondent’s products they are given a correspondence course of 
instructions of eight or more lessons. The lessons comprising this 
correspondence course of instructions, together with the correspond- 
ence from respondent’s sales managers, are replete with instructions 
and examples of “high pressure salesmanship.” 

The respondent also furnishes to his salesmen suggested forms of 
advertisements which he recommends that they run in newspapers of 
the local communities which they are canvassing, and a number of 
salesmen have inserted said advertisements to contact or “pull in” 
prospective purchasers. A few of such advertisements are as follows: 


LOCAL MANAGER WANTED 


Manufacturer, Well Rated, Wants 
RELIABLE MAN 
In (name of town) 
To handle BUSINESS PROVEN TO BE PROFITABLE 


No selling or canvassing. Good for $25.00 a week to right man to start. Cash 
investment of $750.00 required which is secured and returnable. References given 
and demanded. Address X, Box — care of (name of paper) giving address. 


LOCAL MANAGER WANTED 


Field Superintendent will be in for a few days to select through personal 
interviews, a local Manager for and vicinity. We want a man of integrity 
and average ability to look after business here. $1,500 cash investment required 
(in certain cases less). Investment protected. We are a national organization 
rated up to half million dollars. References required. Write, giving name, 
2ddress, phone number. X—724, Journal. 


Large Manufacturer, Well Rated Wants 
RELIABLE MAN 
To Handle Established 
Business in 
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No Selling or Canvassing. Good income to start. Investment of $750.00 
required, which is secured and returnable. References given and demanded. 
Write Box Daily Citizen. 

UNUSUAL business opportunity. Many merchants and others engaged in a 
business which is keeping them confined closely would welcome an opportunity 
for a business that will take them outdoors and yield an attractive income. Old 
established, highly rated national firm offers such an opening to industrious man. 
Cash investment of $750. required. Investment protected and returnable. This 
should pay $35. to $50. weekly with rapid increase of earnings for right man. 
No selling. Car an asset. Address A. H. Care Tribune. 

LOCAL MANAGER WANTED—National firm rated $300,000 to $500,000 wants 
a man of average ability to look after business in (city). Other openings also in 
nearby cities. Should be good for $50. per week to right man. $750.—$1500. cash 
investment required, which is protected and returnable. No selling. References 
exchanged. Write Box , this paper, giving address and telephone number. 


LOCAL MANAGER WANTED 


Manufacturer, well rated, wants a reliable man to handle established business 
in No selling or experience necessary. Income about $100. monthly to 
start. Cash investment of $750. required, which is secured and returnable. 
Larger investment pays proportionately larger income. References given and 
demanded. Address Box (paper), giving address and telephone number. 


COUNTY MANAGER WANTED 


One industrious man of integrity and average ability to care for our business in 
every county in Kansas or 

No selling or experience necessary. Should pay up to $50.00 weekly with rapid 
increase of earnings. Man selected will have permanent business of his own. 
Cash investment of $1500. required, which is protected. Liberal credit plan. 
Over 45 years successful experience, rated up to half million, back of this 
business. References given and demanded. 


These advertisements are intended to be, and have been, run under 
such headings as “Help Wanted,” “Male Help Wanted,” “Employ- 
ment,” and similar headings. 

In response to the above advertisements and other solicitations by 
respondent’s salesmen, prospective purchasers or “operators” have con- 
tacted and called upon respondent’s salesmen. At this interview or 
subsequent ones, the salesmen have ascertained how much cash the 
prospective purchaser or “operator” has on hand, or can possibly raise, 
and have thereupon proceeded to sell the prospect as many coin-oper- 
ated vending machines as the cash on hand, or to be raised, will pur- 
chase. The salesmen have then represented to the prospective pur- 
chaser that his investment is fully protected, that a cash return of 120 
percent is guaranteed upon the investment, and, if the machines 
operating over a period of time varying from 18 months downward 
do not make this return, that the respondent will repurchase the ma- 
chines at the full purchase price thereof, plus 6 percent interest, less 
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specified deductions; and further that all of this is fully protected by 
guaranty bond in the amount of $10,000, and also by a credit rating of 
respondent, operating under any one of his trade names, by Dun & 
Bradstreet, in amounts ranging from $300,000 to $500,000. The sales- 
men have also represented that the respondent wanted a reliable man 
or “operator” in that particular community or territory to operate a 
chain of his machines, that respondent was a manufacturer and dis- 
tributor of candies, confections, peanuts, and other commodities 
usually sold through these machines, and was interested primarily in 
the sale of these commodities and not in the sale of vending machines, 
and, further, that the machines which the prospective purchaser or 
“operator” was obtaining for cash were only the beginning of a chain 
of machines which respondent would sell to the prospective purchaser 
or “operator” on terms of one-third credit or note, and two-thirds from 
one-third of the profits derived from the operation of the machines 
purchased for cash over a specified period of time. The salesmen then 
represented that an exclusive territory would be allotted to the pro- 
spective purchaser or “operator” for the operation of the machines to 
be purchased, and that no other purchaser or “operator” would be sold 
or allowed to operate respondent’s machines within that territory dur- 
ing the continuance of the “operator’s” contract. The salesmen also 
represented that respondent’s competitors, and particularly those dis- 
tributing cheaper machines, do not grant any such exclusive territory 
arrangement and even sold a number of machines to a number of people 
within the same particular territory. The salesmen also represented 
that respondent’s machines were the best money making vendors on 
the market, and that the average minimum net return from the opera- 
tion of each of these machines for 1 month was $2, and the maximum 
net return varied up to much higher figures. The salesmen then rep- 
resented and elaborated upon the flexible credit expansion plan of the 
respondent which would enable the “operator” to develop a large 
route or chain of these machines without the investment of additional 
capital and without interest on the loan. A few of these representa- 
tions are as follows: 

Regardless of where you start, you can develop a large route if you want to, as 
our credit plan enables the operator to go ahead without investing additional 
capital. It enables the operator to add machines and still make money for him- 
self from their operation while the machines are paying for themselves. Our 
credit plan is very fair and wonderfully attractive, because it shows the faith we 
ourselves have in the earning power of these penny confection shops. 

You can succeed with us. Our plan provides a history of 120% return, the 
first 18 months, and we provide for this plainly in our Sales Agreement. 

You are guarded against loss by our guarantee. 


Please wnderstand that this estimate of $2 net per machine per month is an 
arbitrary estimate. Some machines earn much more and some much less, The 
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actual income will depend upon the skill, ability, and diligence with which the 
operator does the work. - 

The salesmen have also represented that contracts for locations for 
the machines have been obtained from the operators of various busi- 
ness establishments, and, in some instances, have agreed personally 
to locate and place the machines for the prospective purchaser or 
“operator” at these locations. In many instances, the salesmen have 
shown and exhibited separate location contracts. 

All of the above representations made by respondent’s salesmen 
have been, and are, actually or impliedly authorized by the respond- 
ent. The salesmen are directly authorized by respondent to make 
many of the misrepresentations above set out and respondent fur- 
nishes such salesmen with sales promotion lessons, instructions, and 
other literature incorporating such representations and recommend- 
ing the use thereof in the sale of his machines. Respondent thus 
places in the hands of such salesmen a means to further said misrepre- 
sentations on apparent authority from him. 

Par. 4. After the respondent’s salesmen have led the prospect to 
believe that all of the foregoing representations are true and have 
pictured the glowing success of other “operators,” they have then 
informed the prospect of the price of these machines which have 
ranged per machine with 20 pounds of confections, from $28.50 
upward. If the prospective purchaser is sold on the idea, a contract 
is produced which, among other things, contains the following: 

The company (which may be any of respondent’s trade names) agrees that 
if a cash return of 120% is not realized on the investment in the machines 
ordered above from the operation of same on a vending machine route for a 
period of 18 months after receipt thereof, it will repurchase same provided: 
(Explanation in parenthesis supplied. ) 

Then follow many conditions to be performed by the “operator,” 
which may be summarized as follows: 

(1) Machines put in prompt operation. 

(2) Buy all products (for use in machines) from respondent. 

(3) Keep machines in good working order, clean, and attractive 
appearance and well filled with respondent’s products. 

(4) Keep machine adjusted to vend products at an average of 
65 cents to 85 cents per pound. 

(5) Rotate the different kinds of products. 

(6) Notify the company of all locations and changes thereof giv- 
ing dates, names and addresses. 

(7) Keep machines located in the most profitable places. 

(8) Furnish a report to company every 30 days (6 weeks in some 
cases) giving name and business address of person with whom each 
machine is then located, the date serviced, the amount and kind of 
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products vended, and the amount of money taken in by each machine, 
so that the company will know what the machines are doing. 

(9) Continuously operate the machines with skill, care, and 
diligence. 

(10) Pay all obligations entered into with the company incurred 
under the contract or any other contract, promptly when due. 

(11) Notify company by registered mail if machine is out of order 
and obtam repair parts immediately. 
Then follows a provision that: 


In the event all the provisions herein to be performed by the operator, which 
are conditions precedent, are complied with by him, and if the above named 
cash return resulting from the operation of the above machines for the 18 
months period is less than 120%, it is agreed that the sole and only remedy 
shall be that the company will repurchase all machines ordered above if in 
good condition with the exception of the usual wear from ordinary operation 
and any remaining confection at the full price paid therefor, plus 6% interest 
per annum, less the retail price of the products vended after deducting 20% 
thereof to cover location rental * * * 


At the conclusion of said contract, and immediately above the places 
for the signature, there appears the following: 


The company (name of one of respondent’s trade names) agrees from this 
date to sell the above described (type) of Vending Machine to operator herein 
CXGhisiveMLOor operation eines 2.) 2 Ut et ise he es ee AIL SEATS 


so long as operator complies with the foregoing conditions and buys additional 
magchimes every 30 days until 2——=2 = eau ss ee machines are in operation, 
and continues to actively operate all his machines. (Mxplanation in paren- 
theses supplied.) 


Par. 5. If the purchaser or “operator” has been sold on the idea 
of purchasing a chain of machines and has not the cash available 
but wants to take advantage of the flexible credit expansion plan of 
respondent, he is then required to execute another contract providing 
for the purchase of additional machines. This contract, known as a 
credit order blank, among other things, contains the following: 


This purchase is made with the understanding that the company will accept 
in full payment of % of the price of above units a sum equal to 4% the 
/eash return from the merchandise sold through the above machines during 
the period of 830 months * * * 

I am to have the privilege of giving my note without interest until due, 
payable in 12 months from the date hereof for my initial one-third of the 
purchase price of the units purchased hereunder, upon furnishing to the com- 
pany at Cedar Rapids, Iowa, credit information or security satisfactory to 
the company’s Credit Department; or, I will pay for this initial one-third of 
the purchase price by check or draft, payable to the order of the company, all 
before shipment is made; * * * 

160451°—389—vou, 26——-49 
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Although the wording of the foregoing contracts is as above set out, 
nevertheless, the respondent supplies to his salesmen literature and 
sales instructions as hereinbefore referred to which contain repre- 
sentations different from the provisions of these contracts, which 
said salesmen use to unfair advantage upon prospective purchasers 
or “operators” and which can be and have been used by respondent’s 
salesmen in mulcting from a gullible and unsuspecting public 
many thousands of dollars. There is no provision in either contract 
for the location or placing of machines, yet salesmen have agreed, 
in almost every instance in the record, to furnish locations and 
have furnished to “operators” separate location contracts a num- 
ber of which were unauthorized by the owner of the location and 
in some instances the locations were fictitious. The record shows 
also that, in many instances, respondent’s salesmen have agreed to 
either supervise or actually have the machines placed for the opera- 
tor, and, in a great number of instances, have skipped town imme- 
diately after the sale. There is evidence that respondent’s salesmen 
have known in most instances that the prospective purchaser ot 
“operator” has no available credit recommendations or references, and 
is raising all of his available cash for the initial purchase. This 
initial cash outlay is almost always obtained by the salesmen in the 
purchase under the first contract, but the salesmen have, in many 
instances, stated to the purchasers that regardless of the wording of 
the contracts the respondent will not accept the cash contract with- 
out accepting the credit contract. In one or two instances, salesmen 
have stated to prospective purchasers that the company had approved 
the credit contract by wire to them. 

Par. 6. After the deal has been consummated and the contract signed, 
the purchasers or “operators” almost uniformly find that the respond- 
ent will not accept their note for the one-third of the machines to be 
purchased on credit; that their credit is not satisfactory to the credit 
department in Cedar Rapids. In many instances, purchasers or “oper- 
ators” executed only the cash contract. At the expiration of the time 
provided for in the contract, and after failing to realize 120 percent on 
their investment, and after having sought diligently to comply with all 
the terms and conditions imposed upon them, many purchasers or 
“operators” have sought to obtain a repurchase of the machines, as 
provided for in the contract. The evidence discloses that respondent 
has almost uniformly stalled them along, and finally has refused out- 
right to repurchase the machines. Many operators have instituted suit 
at great expense to them, and because of their lack of funds have been 


mable to prosecute successfully these suits, or have been forced to 
vttle for trivial amounts. 
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Many purchasers or “operators” have been granted exclusive terri- 
tory for certain localities wherein the respondent has previously, or 
subsequently and during said “operator’s” term of contract, granted the 
identical territory to other purchasers or “operators.” Respondent also 
has prepared and forwarded to “operators” letters or testimonials, 
grossly exaggerating the results obtained from the operations of his 
machines, and has offered and given one or two of his machines free to 
them for their signatures to such testimonials or letters. He has also 
sent his check to iocal banks together with a copy of such letters, asking 
that the bank obtain the signature of one of his “operators,” and said 
letters have been signed, returned to, and used by respondent in the 
sale of other machines. 

Par. 7. The respondent attaches so many conditions precedent on 
the part of the purchasers or “operators” in their contracts as to 
make it impossible for them fully and substantially to comply there- 
with and obtain the benefit of the repurchase agreement, and the 120 
percent profit guarantee is mere snare and subterfuge. Respondent 
almost uniformly refuses to accept the notes of the purchasers or 
“operators” for the third down payment on the additional machines, 
and refuses them credit, and, in the majority of cases, respondent’s 
salesmen know that the credit of the prospective purchasers or 
“operators” will not be accepted, but misrepresent the true facts and 
represent that said credit will be honored. The respondent, operat- 
ing under his various trade names, in many instances, has sold his 
machines to different purchasers within supposedly exclusive terri- 
tory, thereby unfairly appropriating the other “operator’s” terri- 
tory. The aforesaid testimonials do not represent the average expe- 
rience of an “operator,” but in certain instances contain untrue 
statements, and are obtained by respondent through gifts or other 
inducements to certain “operators,” and these facts are not disclosed 
to prospective “operators”; also, respondent has no jobs or positions 
to offer or give as might be inferred from his advertisements “Local 
Manager Wanted,” “County Manager Wanted,” and “Help Wanted,” 
but the same are in reality contact advertisements used in connec- 
tion with the sale of respondent’s products; and also, respondent 
does not furnish or agree to furnish locations for the machines sold 
by him. 

Par. 8. Many of respondent’s competitors who sell and distribute, 
or manufacture, sell and distribute coin-operated vending machines 
and candy, peanuts, confectionery, and commodities for sale therein, 
do not, in any way, misrepresent the terms and conditions of otis 
or earnings of said machines and commodities. 
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Par. 9. The use by the respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to confuse, 
mislead, and deceive and has confused, misled, and deceived a sub- 
stantial portion of the purchasing public into erroneous beliefs as 
to the actual or usual profits to be derived from the operation of 
respondent’s vending machines; that their investment guarantees 
them a return of 120 percent, and that failure to earn such a per- 
centage will entitle them to a refund of their money plus 6 percent 
interest; that they can purchase additional machines as provided in 
said contract, by giving their personal notes for one-third of the 
purchase price, the remaining two-thirds to be paid out of one- 
third of the earnings from the sale of products in said vending ma- 
chines, and that they are obtaining an exclusive territory for the 
operation of said machines. As a consequence of the mistaken and 
erroneous beliefs induced by the false and misleading statements 
and representations above referred to the purchasing public has 
purchased a substantial volume of respondent’s machines and con- 
fectionery products with a result that trade has been unfairly di- 
verted to the respondent from his competitors likewise engaged in 
the business of selling and distributing coin-operated vending ma- 
chines, candies, confections, peanuts, and commodities for resale 
therein, who truthfully represent the possible or actual earnings of 
the operators of their machines and the terms and conditions of sale. 
As a result thereof, substantial injury has been, and is now being, 
done by respondent to competition, 11 commerce, among and _ be- 
tween the various States of the United States, and in the District of 
Columbia. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Willard F. 
Main, an individual, doing business under the trade names and style 
of W. F. Main Company, The Machen Company, Standard Mer- 
cantile Company, Appleton Novelty Company, and New Specialty 
Company, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of 
Congress approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
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spondent, testimony and other evidence taken before William C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, the respondent having waived the taking of further 
testimony and the filing of briefs on his behalf and not having re- 
quested oral argument and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 

lt is ordered, That the respondent Willard F. Main, individually, 
or doing business under the trade name and style of W. F. Main Com- 
pany, The Machen Company, Standard Mercantile Company, Apple- 
ton Novelty Company, or New Specialty Company, or under any 
other name or through any corporate or other device, his servants, 
employees, and representatives, in connection with the offering for 
sale, sale, and distribution in interstate commerce or in the Dis- 
trict of Columbia of coin-operated vending machines, candies, con- 
fectionery, peanuts, and other commodities for use in said vending 
machines, forthwith cease and desist: 

1. From representing directly or indirectly, that a cash return of 
120 percent on the investment is guaranteed from the operation of 
his machines for a period of 12 or 18 months, or for any other stated 
period of time. 

2. From representing directly or indirectly that unless a specified 
percentage is realized by the purchaser from the operation of his 
machines over a specified period of time under stated conditions 
precedent he will repurchase the same at the purchaser’s cost plus 
interest, unless and until he does so repurchase said machines, when 
the conditions precedent have been complied with or performed and 
said percentage is not realized from the operation of said machines 
over said specified period of time. 

3. From representing directly or indirectly, that a profit of 120 
percent, or any other sum, will be or is guaranteed from the operation 
of respondent’s vending machines when in truth and in fact respond- 
ent’s contracts do not so specify, and no guarantee is, or is intended 
to be, carried out. 

4. From representing directly or indirectly, to purchasers or opera- 
tors or prospective purchasers or operators, that they obtain an 
exclusive territory for the operation of said machines unless the terri- 
tory described in their contracts is in truth and in fact exclusive 
and unless during the life of said contracts the respondent refrains 
from selling or offering for sale his vending machines in such terri- 
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tory to any person, firm, or corporation other than the holders of 
such contracts. 

5. From representing directly or indirectly, that each machine 
nets a minimum average of $2 per month or any other amount, when 
such is not the fact. 

6. From representing directly or indirectly, through the use of such 
statements or expressions as “at least” or “as much as,” or any other 
statements or expressions of similar import and effect or through any 
other means or devices or in any other manner, that his machine’s 
minimum, usual and customary, or maximum earnings for any fixed 
period of time, are any net amount in excess of amounts actually 
earned during said fixed period of time by the average operators of 
respondent’s machines under normal conditions in due course of 
business. 

7. From representing directly or indirectly, that additional ma- 
chines can be purchased on a flexible credit expansion plan, when 
in truth and in fact the respondent or his servants, employees, or 
representatives have knowledge that the purchasers thereof. have 
not sufficient credit rating to obtain the benefits of this plan. 

8. From representing directly or indirectly, to prospective pur- 
chasers that when and if said purchasers buy or contract to buy 
any of respondent’s machines for cash, that simultaneously therewith 
or because of this cash purchase respondent will grant them the 
privilege of buying additional machines on credit, unless and until 
respondent is prepared to and does grant them such credit privilege. 

9. From representing directly or indirectly, through advertise- 
ments inserted by respondent’s salesmen in classified advertising 
pages of newspapers, magazines, or other advertising literature, 
under such headings as “Help Wanted,” “Male Help Wanted,” “Em- 
ployment,” “Local Manager Wanted,” “Position Open,” “Manager 
Wanted,” “County Manager Wanted,” or headings of similar import 
and effect or through the use of any other means, that respondent has 
such positions or jobs at his disposal or that such employment is being, 
or will be, offered to persons who answer said advertisements, when 
said advertisements are in reality contact advertisements used in 
connection with the sale of respondent’s vending machines and con- 
fections. . 

10. From representing directly or indirectly, that contracts for 
the location of machines to be sold to the prospective purchaser or 
operator have been obtained unless and until such is the fact. 

11. From representing directly or indirectly that respondent is 
primarily engaged in the manufacture and sale of candies and similar 
commodities and that the sale by him of coin-operated vending ma- 
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chines is only incidental thereto or an outlet for the sale of such 
products. 

It ts further ordered, That the respondent shall, within 90 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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PASCAL COMPANY, INC. 


COMPLAINT, MODIFIED FINDINGS AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2945. Complaint, Oct. 15, 1936—Decision, Feb. 16, 1938 


’ 


Where a corporation engaged in manufacture of “Breatheasy,’ preparation, 
and atomizer or ‘nebulizer’ for treatment of asthma, hay fever and 
kindred diseases, and in the sale and distribution thereof through dis- 
tributors and drug stores in the various States, in substantial competi- 
tion with those engaged in interstate sale and distribution of other prepa- 
rations recommended for, and useful in, treatment of such diseases, and 
of atomizers for use in connection therewith; in extensively advertising 
its said product through various newspapers of interstate circulation and 
through radio broadeasts having interstate transmission, and through book- 
lets and circulars issued and distributed by it— 

Represented that said preparation was a cure or remedy for asthma, hay 
fever and kindred diseases, which could be used successfully without fol- 
lowing any particular form of diet, and constituted a harmless remedy 
which would return the user to vigorous, buoyant health, had therapeutic 
value also in chronic bronchitis and numerous other specified ailments and 
conditions, including heart disease and cardiac distress, various skin 
diseases, and inflammations of the nose and throat, ete., and in neuralgia 
and neutritis, and was the one sure relief available for treatment of 
asthma, and a new medicament for such treatment, through such state- 
ments, among others, as “For astHMA * * * TH GREATEST DISCOVERY. 
Created by a physician to successfully cure his own asthma * * *,” 
“x * * only one Remedy for astHMA And that Remedy is Breath- 
easy,” ““* * * beneficial, according to authorities, in asthma and chronic 
bronchitis, in heart disease and cardiac distress, in gastric ulcer, * * *,” 
“* * * the one, sure asthmatic relief available today * * * gives 
a sense of well-being, a return to vigorous, buoyant health * * *,” 
“* * * no diet is necessary. You may eat anything you may desire,” 
“Introduces a new medicament of scientific formula which applies synthetic 
adrenal gland extract vaporized * * *,” ete; 

Facts being asthma, as classified by medical profession, may result from many 
varying causes, no specific cure for asthma is recognized by said profession, 
and such preparation is not cure therefor nor for hay fever, and, while 
preparation in question, as well as many other remedies, containing 
adrenalin, may in some cases temporarily relieve asthma, it does not con- 
Stitute treatment therefor, and use thereof will not bring about or restore 
vigorous, buoyant health or give absolute and instant relief to sufferers 
therefrom, should not be taken at all in many cases in which dict is 
essential, and is no less dangerous to user because taken through “nebu- 
lizer” than if taken through hypodermic injection, and is not beneficial in 
treatment of chronic bronchitis, heart disease and various other ailments 
and conditions specified, and, as equivalent, through epinephrin content, 
of synthetic adrenalin, is not new medicament; 
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With capacity and tendency to mislead and deceive public into erroneous 
belief that said “Breatheasy” was in truth and in fact a remedy and cure 
for asthma, hay fever and kindred diseases, and that in use thereof it 
was not necessary to follow any particular diet, and to induce such pur- 
chasing public to buy said “Breatheasy” in preference to other prepara- 
tions designed for treatment of aforesaid diseases and offered for sale by 
manufacturers, retailers and distributors, and with result of unfairly 
diverting trade to it from such manufacturers, retailers and distributors of 
such other preparations who do not misrepresent the character and quality 
of their respective products or the results to be obtained in the use thereof: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Henry M. White, trial examiner. 
Mr. Reuben J. Martin for the Commission. 
Mr. Clarence L. Gere, of Seattle, Wash., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Pascal 
Company, Inc., has been and is using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing 
to said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its 
charges in that respect as follows: 

Paracrary 1. The respondent, Pascal Company, Inc., is a cor- 
poration organized and existing under and by virtue of the laws of 
the State of Washington, with its principal office and place of busi- 
ness located at 1014 American Bank Building, Second Street at 
Madison, in the city of Seattle, within the State of Washington. 
Said respondent is now and for more than 1 year last past has been 
engaged in the manufacture and sale of a product known as “Breath- 
easy” for the treatment of asthma, hay fever, and kindred diseases, 
and of an atomizer or $o-called “nebulizer” for administering the 
preparation “Breatheasy,” and in the distribution thereof in com- 
merce between and among the various States of the United States. 
Tt causes said “Breatheasy” and the nebulizer, when sold by it, to 
be transported to purchasers thereof located in the State of Wash- 
ington and in various States of the United States other than the 
State of Washington. There is now and has been for a long time, 
to wit, for more than 1 year last past, a constant current of trade 
and commerce by respondent in said “Breatheasy” and said nebu- 
lizer, between and among the various States of the United States. 
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In the course and conduct of its said business, said respondent is 
now and for a long time, to wit, for more than 1 year last past, 
has been in substantial competition in commerce between and among 
the various States of the United States with sundry other corpora- 
tions, partnerships, firms, and individuals engaged in the interstate 
sale and distribution of other preparations recommended for the 
treatment of asthma, hay fever, and kindred diseases, and of atom- 
izers or nebulizers for use in connection therewith. 

Par. 2. The preparation “Breatheasy” and the atomizer or nebu- 
lizer used in connection therewith are manufactured by said re- 
spondent and are sold and distributed by said respondent through 
distributors and drug stores located in the various States of the 
United States. 

Par. 8. Said respondent, in the course and conduct of its said 
business as hereinbefore set out in paragraphs 1 and 2, has been and 
now is engaged in extensive advertisement of its said products as a 
means of furthering and aiding in the interstate sale and distribu- 
tion of “Breatheasy” and the atomizer or nebulizer for use in con- 
nection therewith, and as media of such advertising it has been and 
now is using various newspapers of interstate circulation, and broad- 
casts over radio stations having interstate reception. Said respond- 
ent also issues booklets and circulars describing the said product. 
“Breatheasy.” 

Said respondent in its said advertisements of the preparation 
“Breatheasy” and the atomizer or nebulizer used in connection there- 
with, manufactured and distributed by it, has made and is now 
making various false, deceptive, and misleading statements concern- 
ing said products. Among the statements which said respondent 
has used and is now using in its advertisements in newspapers and 
over the radio and in it booklets and circulars distributed with its 
said products, are the following: 


WANTED: A distributor for a nationally known remedy for asthma. Would 
rather have somebody that has had experience in similar lines, or who is an 
asthmatic. This does not require a great deal $f capital and is a money 
maker. 

FOR ASTHMA 
“Breatheasy” 
(trade mark) 

THH GREATEST DISCOVERY 
Created by a physician to successfully cure his own asthma, “Breatheasy” is 
now sold on money-back guarantee 
REMEMBER 
There is only one 
Remedy for 
ASTHMA 
And that Remedy is 
Breatheasy 
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Breatheasy is a creation of a physician, who himself suffered from asthma, 
and was developed until now it gives absolute, instant and complete relief. 
For asthmatics who seek relief, they will find this remedy their ‘doctor’ ever 
ready to relieve them. 

BREATHEASY means exactly what the name implies. It is the one, sure 
asthmatie relief available today. In working its wonders, BREATHEASY 
gives a sense of well-being, a return to vigorous, buoyant health. BREATH- 
EASY was developed by a physician who suffered from asthma, and, in striy- 
ing for relief, he evolved this marvelous remedy. If YOU suffer from asthma 
or if any of your friends are afflicted with the symptoms stop in at the West 
End Drug Store, First and Monroe, and ask to have this thoroughly marvelous 
treatment demonstrated. Remember, there is no charge. 

Asthmatics everywhere hail the BREATHEASY method as the one remedy 
that can be relied upon. 

During the use of “Breatheasy,” no diet is necessary. You may eat anything 
you may desire. 

In truth and in fact, “Breatheasy” is not a remedy for and it 
does not cure asthma. In any treatment for asthma the proper diet 
is essential, as mucus-forming foods are injurious in cases of asthma. 

Respondent in its said advertising has created and is now creating 
upon the public the false impression and erroneous belief that 
“Breatheasy” is a reliable and dependable remedy and cure for 
asthma, hay fever, and kindred diseases, and that in the use of the 
same it is not necessary to follow any particular diet. In fact, 
“Breatheasy” is not a reliable and dependable cure for asthma, hay 
fever, or kindred diseases. 

Par. 4. The use by the said respondent, Pascal Company, Inc., 
of the foregoing false, deceptive, and misleading representations has 
had and does now have the capacity and tendency to and does mis- 
lead and deceive the public into the erroneous and untrue belief that 
“Breatheasy” is in truth and in fact a remedy for and will cure 
asthma, hay fever, and kindred diseases, and that in using the same 
it is not necessary to follow any particular diet. Acting in such 
erroneous belief, the consuming public, and especially that portion 
of the public suffering from asthma, hay fever, or kindred diseases, 
have been induced and are now induced to purchase “Breatheasy” in 
preference to other preparations designed for the treatment of 
asthma, hay fever, and kindred diseases, and offered for sale by manu- 
facturers, retail dealers, and distributors. As a result of such false, 
deceptive, and misleading representations on the part of said re- 
spondent, trade is unfairly diverted to respondent from such manu- 
facturers, retail dealers, or distributors of other preparations for 
treating asthma, hay fever, and kindred diseases, who do not misrepre- 
sent the character and quality of their respective products or the 
results obtained from the use thereof. 
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Par. 5. Said false, deceptive, and misleading representations of 
said respondent, contained in its advertisements, have resulted in 
injury to respondent’s competitors and to retail dealers, and in 
prejudice to the buying public, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
5 of an Act of Congress approved September 26, 1914, entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Mopirtep Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” the Federal Trade Commission on the 15th day of October 
1936, issued and on October 20, 1936, served its complaint in this 
proceeding upon the respondent, Pascal Company, Inc., charging 
said respondent with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint and the filing of the respondent’s answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Reuben J. Martin, attorney 
for the Commission, before Henry M. White, an examiner of the 
Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Clarence L. Gere,-attorney for 
the respondent; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence, and briefs in support of the complaint and in opposition 
thereto, no oral argument having been heard, and the Commission 
having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Pascal Company, Inc., is a cor- 
poration, organized and existing under and by virtue of the laws 
of the State of Washington, with its principal office and place of 
business located at 1014 American Bank Building, Second Street 
at Madison, in the city of Seattle, within the State of Washington. 
Said respondent is now, and has been since July 19, 1936, engaged 
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in the manufacture and sale of a preparation known as “Breath- 
easy” for the treatment of asthma, hay fever, and kindred diseases, 
and of an atomizer or so-called “nebulizer” for administering the 
preparation “Breatheasy,” and in the distribution thereof in com- 
merce between and among the various States of the United States. 
Tt causes said “Breatheasy” and the “nebulizer” when sold by it to 
be transported to purchasers thereof located in the State of Wash- 
ington and in various States of the United States other than the 
State of Washington. There is now, and has been for more than 
1 year last past, a constant current of trade and commerce by re- 
spondent in said “Breatheasy” and said “nebulizer” between and 
among the various States of the United States. In the course and 
conduct of its said business, respondent is now, and since July 19, 
1936, has been, in substantial competition in commerce between and 
emong the various States of the United States with sundry other 
corporations, and with partnerships, firms, and individuals engaged 
in the interstate sale and distribution of other preparations recom- 
mended for the treatment of asthma, hay fever, and kindred dis- 
eases, and of atomizers or “nebulizers” for use in connection there- 
with, which said preparations are useful in the treatment of said 
diseases. 

Par. 2. The preparation “Breatheasy” and the atomizer or 
“nebulizer,” used in connection therewith, are manufactured by said 
respondent and are sold and distributed by said respondent through 
distributors and drug stores located in the various States of the 
United States. 

Par. 3. The respondent, in the course and conduct of its said 
business has been, and now is, engaged in extensive advertising of 
its said products as a means of furthering and aiding in the inter- 
state sale and distribution of “Breatheasy” and the atomizer or 
“nebulizer” for use in connection therewith, and as media of such 
advertising it has been, and now is, using various newspapers of 
interstate circulation and broadcasts over radio stations having inter- 
state transmission. Said respondent also issues and distributes book- 
lets and circulars describing the said preparation “Breatheasy.” 

Par. 4. The respondent, in its said advertisements of the prepara- 
tion “Breatheasy” and the atomizer or “nebulizer” used in connec- 
tion therewith manufactured and distributed by it, has made, and 
is now making, various statements regarding the efficacy of said 
preparation known as “Breatheasy” in the treatment of asthma, hay 
fever, and kindred diseases. Among the statements which said re- 
spondent has used, and is now using, in its advertisements in news- 
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papers and over the radio, and in its booklets and circulars distributed 
with its said products are the following: 


For ASTHMA 
“Breatheasy”’ 
(trademark ) 

THH GREATEST DISCOVERY 


Created by a physician, to successfully cure 
his own asthma, “Breatheasy” is now sold on 
money-back guarantee 


REMEMBER 
There is only one 
Remedy for 
ASTHMA 
And that Remedy is 
Breatheasy 


Breatheasy is a creation of a physician who himself suffered from asthma, 
and was developed until now it gives absolute, instant and complete relief. 
For asthmatics who seek relief, they will find this remedy their “doctor,” ever 
ready to relieve them. 

BREATHEASY is beneficial, according to authorities, in asthma and chronic 
bronchitis, in heart disease and cardiac distress, in gastric ulcer, in serum 
rashes, urticaris (hives) and other skin diseases of the erythematous and 
eczematous types, in hay fever, in inflammation of the nose, throat, tonsils, 
larynx, and lungs, and in neuralgia and neuritis. This by no means com- 
pletes the list, but it suffices to show the enormous value of this substance 
elaborated by the adrenal glands and what may happen if they are deficient. 

BREATHEASY means exactly what the name implies. It is the one, sure 
asthmatic relief available today. In working its wonders BREATHBASY 
gives a sense of well-being, a return to vigorous, buoyant health, BREATH- 
EASY was developed by a physician who suffered from asthma, and in striv- 
ing for relief, he evolved this marvelous remedy. If YOU suffer from asthma 
or if any of your friends are afilicted with the symptoms, stop in at the West 
End Drug Store, First and Monroe, and ask to have this thoroughly marvelous 
treatment demonstrated. Remember, there is no charge. 

Asthmaties everywhere hail the BREATHEASY method as the one remedy 
that can be relied upon. 

During the use of “Breatheasy,’ no diet is necessary. You may eat any- 
thing you may desire. 

Doctors had the only relief 
for 
ASTHMA 
thirty years ago * * * but they did not know how to use it. Finally a 
physician who was an asthmatic, took the remedy and discovered how it could 
be used to give absolute, instant and complete relief. He called it BRHATH- 
EASY—Write today for complete information. 


STOP 
Suffering from 
ASTHMA 
“Breatheasy” 
(Trade Mark) 
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Introduces a new medicament of scientific formula which applies synthetic 
adrenal gland extract vaporized thru the 


“Breatheasy” 
NEBULIZER 
“Vapor, not a spray” 
Now available, with money-back guarantee. 
ASTHMA 
“Breatheasy”’ 
(Trade Mark) 
with 
SPECIAL NEBULIZER 
is your best answer 
for 
ASTHMA 


Supplies adrenal deficiency which is the prime cause of Asthma, thru special 
Nebulizer that delivers 10 times the vapor (not spray) possible with ordinary 
means. Not habit forming, not a drug. 

All asthmatics will find BRHATHEASY the one, sure relief available on 
the market today. Write for full complete details. There is no obligation. 

Of course you know that epinephrin is the only specific remedy for asthma 
and hay fever, and that it has been in the hands of the medical profession for 
the past twenty years. Only two things prevented its coming into popular 
use for all sufferers at all times. They were, its high cost and the difficulty 
of its administration, we have overcome both of these obstacles in 
BREATHBEASY. 

The use of BREATHEASY in the treatment of asthma will conclusively 
prove to you that at last asthmatic sufferers have found the one, sure relief 
for this painful affliction. 

That no other person, firm or corporation has any right to manufacture or 
in any manner deal in this vaporizer or any imitation thereof. 

BREATHBASY 
Gives you swift, sure relief 
for 
ASTHMA 

All asthmatics will find BREATHEASY the one, sure relief on the market 

today. Write for full, complete details. There is no obligation. 


Par. 5. The respondent corporation is owned by Dr. Benjamin S. 
Paschall and other members of his family. Dr. Paschall is a physi- 
cian and chief chemist of the respondent corporation. The re- 
spondent is engaged in the business of making pharmaceutics and 
its principal product is epinephrin. The product epinephrin, to- 
gether with the “nebulizer,” an apparatus for administering the 
epinephrin, constitutes the commodity sold to the public in inter- 
state commerce by the respondent under the trade name of “Breath- 
easy.” The respondent maintains a laboratory in which the product 
epinephrin is manufactured. The product epinephrin is a solution 
of epinephrin hydrochlorides, at least 214 percent, put up in physio- 
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logical salt solution containing traces of carminatives and preserva- 
tives of chemically pure grade. Its structure 1s racemic. 

Par. 6. Epinephrin may be obtained in two ways, namely, by 
synthetically building it up in the laboratory, and also by extracting 
it from the glands of animals. The epinephrin sold by the re- 
spondent is obtained synthetically. The epinephrin is put into the 
“nebulizer” and by means of the “nebulizer” is breathed into the 
lungs of the user. The epinephrin is not injected into the user by 
means of a hypodermic needle. The “nebulizer” sold and distributed 
by the respondent is an instrument which turns liquid into vapor 
and is the means by which the user takes the medicine into the body. 
The “nebulizer” is manufactured by the respondent for use in con- 
nection with its product epinephrin and the epinephrin, together 
with the “nebulizer,” constitutes the commodity sold as “Breatheasy.” 
The chemical ingredients used by respondent in manufacturing its 
epinephrin are purchased by the respondent in the open market for 
use in respondent’s laboratory. Epinephrin contains the same 
properties as adrenaline and is synthetic adrenaline. The prepara- 
tion “Breatheasy” is sold by the respondent for the purpose of treat- 
ment of asthma, hay fever, and kindred diseases. Adrenaline has 
been constantly used by the medical profession in the treatment of 
asthma for 30 years and has been customarily administered to the 
patient hypodermically. 

Par. 7. True asthma is defined as “A condition of shortness of 
breath caused by the constriction of the bronchial muscles and by 
the exudation of mucous into the narrow bronchial passages, the 
reason for which is a reflex due to the ingestion or inhalation of 
substances to which the patient is hypersensitive.” There are many 
various forms of asthma or physical conditions which are generally 
classified by the medical profession as asthma. The basic causes of 
the ailments classified by the medical profession as asthma are not 
yet known to the medical profession, and asthma may result from 
many varying causes. 

Par. 8. There is no specific cure for asthma generally recognized 
by the medical profession. “Breatheasy” is not a cure for asthma 
nor is it a cure for hay fever. Asthma may be, and often is, cured 
when the cause of the asthma is known and eliminated. The elimi- 
nation of the cause of asthma may sometimes be produced by sur- 
gery and by other methods, but it cannot be eliminated by “Breath- 
easy. “Breatheasy” as well as many other remedies containing adren- 
aline, may in some cases temporarily relieve asthma. “Breatheasy” 
does not constitute a treatment for asthma, and its use will not bring 
about or restore vigorous, buoyant health. 
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Par. 9. “Breatheasy” will not give “absolute, instant, and com- 
plete relief” to sufferers from asthma and is not a sure relief for 
persons suffering with asthma. The use of “Breatheasy” is not 
harmless in all cases, and there are cases where its use would be 
distinctly dangerous. The use of “Breatheasy” is not beneficial in 
the treatment of chronic bronchitis, heart disease, cardiac distress, 
gastric ulcer, inflammation of the nose, throat, tonsils, larynx, lungs, 
neuralgia, or neuritis, and of urticaris (hives) except in very rare 
instances. 

Par. 10. In many cases of asthma, proper diet is very important 
and may become the means of effecting a cure. Many persons suffer 
from asthma due to being allergic to certain foods. In such cases 
diet is essential as only by refraining from using the particular food 
to which the sufferer is allergic may a cure be effected. In such cases 
diet is essential and “Breatheasy” will not give relief in these cases 
independent of the proper diet. In many of such cases “Breath- 
easy” should not be used at all. Epinephrin is no less dangerous to. 
the user because it is taken by means of a “nebulizer” than it would 
be if taken by means of a hypodermic injection. 

Par. 11. The advertisements and representations made to the 
purchasing public by the respondent, as hereinbefore set out in 
paragraph 4, are false and misleading. They have had, and do now 
have, the capacity and tendency to mislead and deceive the public 
into the erroneous and untrue belief that “Breatheasy” is in truth 
and in fact a remedy for, and will cure, asthma, hay fever, and 
kindred diseases, and that in the use of the same it is not necessary 
to follow any particular diet, and to induce such purchasing public 
to purchase “Breatheasy” in preference to other preparations de- 
signed for the treatment of asthma, hay fever, and kindred diseases 
and offered for sale by manufacturers, retail dealers, and distributors. 
The result of such false, deceptive, and misleading representations 
on the part of said respondent is to unfairly divert trade to said 
respondent from such manufacturers, retailers, or distributors of 
other preparations for treating asthma, hay fever, and kindred 
diseases, who do not misrepresent the character and quality of their 
respective products or the results to be obtained from the use thereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Pascal Com- 
pany, Inc., are to the prejudice of the public and competitors of the 
respondent and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of 
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Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to iene its powers and duties, and 
for other purposes.” 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the motion of Clarence L. Gere, counsel for respondent, 
to modify the order to cease and desist issued in this proceeding on 
September 8, 1937, or in the alternative to reopen the case for further 
hearing on question of fact, and the Commission having considered 
said motion and the record herein and being now fully advised in 
the premises. 

It is ordered, That the motion to modify the order to cease and 
desist issued herein on September 8, 1937, be, and the same is hereby 
granted, and the said order is hereby modified to read: 

It is ordered, That, the respondent, Pascal Company, Inc., its 
officers, representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of the preparation now 
known as, and sold under the name “Breatheasy,” or any prepara- 
tion, under whatever name sold, composed of the same or similar 
ingredients and possessing similar therapeutic properties, in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from representing that— 

(az) Said preparation is a cure or remedy for asthma, hay fever, 
or kindred diseases ; 

(6) Said preparation can be successfully used without following 
any particular form of diet; 

(ce) Said preparation is a harmless remedy which will return the 
user to vigorous, buoyant health; 

(d) Said preparation has a therapeutic or beneficial value in the 
treatment of chronic bronchitis, heart diseases, cardiac distress, 
gastric ulcer, serum rashes, and other skin diseases of the erythema- 
tous and eczematous types, inflammation of the nose, throat, tonsils, 
larynx, and lungs, and in neuralgia and neuritis; or that said prepa- 
ration has any therapeutic or beneficial value in the treatment of 
uticaris (hives), except in very rare instances; or that said prepara- 
tion has any beneficial value in the treatment of asthma other than 
to afford temporary relief in certain cases; 

(e) Said preparation is the one sure relief available for the treat- 
ment of asthma; 
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(7) Said preparation is a “doctor” ever ready to relieve asthmatics ; 

(g) and from making any other similar representations of like 
import or effect as to the therapeutic or medicinal value of said 
preparation unless and until said representations are true in fact. 

It ts further ordered, That the respondent, Pascal Company, Inc., 
shall within 60 days after service upon it of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which it has complied with the order to cease and desist 
hereinabove set forth. 
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In tHE MATTER OF 


GOLDEN PEACOCK, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION: 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3156. Complaint, June 18, 1937—Decision, Feb. 16, 1938 


Where a corporation engaged in sale and distribution of its “Golden Peacock. 
Bleach Cream” and ‘“Miracream” facial preparations for bleaching and 
removing, as asserted, blemishes and disorders of the skin, to purchasers in 
other States and in District of Columbia, in substantial competition with. 
those engaged in offering and selling in commerce, as aforesaid, compounds 
or preparations for use in treatment of some ailments, disorders, and con- 
ditions of the skin for which it recommended its aforesaid preparations, 
and including many who sell and distribute in commerce similar prepara- 
tions without misrepresenting the properties or therapeutic eflicacy thereof— 

(a) Represented, in radio broadcasts and advertisements in newspapers and 
periodicals of interstate circulation, that its said “Peacock” cream consti- 
tuted an amazing new discovery, in the perfection of which 10 years was 
spent and in the development of which 30 eminent doctors and skin spe- 
cialists worked, and that it contained costly refined ingredients from Spain 
and France which acted in a peculiar way on the outside layer of the skin 
and completely revitalized it and changed it in color and texture, and that 
no ordinary cream or lotion could bleach skin white and keep it white; and 

(0) Represented, as aforesaid, that said creams, as the case might be, were 
new and different, and would remove freckles, blotches, tan, and black- 
heads, and every slight blotch, and result in the coming, in place thereof, 
of alluring alabaster clearness and a skin like ivory, flawless and soft, and 
bring out the clear look of youth; 

Facts being said products did not contain refined ingredients which would re- 
vitalize the skin and change its color and texture as above set forth, were | 
not new discoveries or developed as aforesaid, would not produce an ivory 
or soft and flawless skin or remove, under all conditions and in all cases, 
blotches, freckles, tan, deep-seated discolorations, ete., over night, or in | 
any period of time, irrespective of the cause of the imperfections or condi- | 
tions, and would not nourish, revitalize or rejuvenate the skin, and had not 
been indorsed by leading medical authorities; 

With capacity and tendency to confuse, mislead, and deceive members of the 
public into the mistaken and erroneous belief that its aforesaid prepara- 
tions were different from other creams or ointments offered in commerce, | 
and were perfected by eminent doctors and skin specialists during a period 
of years, and that they had been indorsed by leading medical authorities 
and beauty specialists, and had the property to nourish and rejuvenate the 
skin and were active, effective treatments for all discolorations, blotches, 
and disorders and skin blemishes, no matter from what cause, and to in- 
duce members of the purchasing public to buy and use said preparations 
because of the erroneous and mistaken beliefs engendered as aforesaid, 
and unfairly to divert trade to it from its competitors, to their substantial 
injury: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. | 
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Before Mr. Robert S. Hall, trial examiner. 

Mr. Carrel F. Rhodes and Mr. DeWitt T. Puckett for the Com- 
mission. 

Mr. Richard H. Rhodes, of Paris, Tenn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Golden Pea- 
cock, Inc., a corporation, hereinafter referred to as respondent, has 
been, and now is, using unfair methods of competition in commerce 
as “commerce” is defined in said act, and it appearing to the Com- 
mission that a proceeding by it in respect thereto would be to the 
public interest, hereby issues its complaint, stating its charges in that 
respect as follows: 

ParacraPH 1. Respondent Golden Peacock, Inc., is a corporation 
organized, existing, and doing business under and by virtue of the 
laws of the State of Tennessee, with its factory and principal place of 
business located at Paris, in said State. Said respondent corporation 
is now, and for more than 1 year last past has been, engaged in adver- 
tising, selling, and distributing toilet preparations including several 
designated as “Golden Peacock Bleach Cream” and “Miracream.” 
It now causes, and for more than 1 year last past has caused, said 
preparations, when sold, to be shipped from its place of business in 
Paris, Tenn., to the purchasers thereof, some located in the State of 
Tennessee, and others located in various other States of the United 
States and in the District of Columbia. 

Respondent is now, and for more than 1 year last past has been, 
in substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale of facial creams and other 
preparations similar to those sold by it in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, in soliciting the sale, and selling, its prepara- 
tions designated as “Golden Peacock Bleach Cream” and “Mira- 
cream,” respondent now represents, and for more than 1 year last 
past has represented, in radio broadcasts having an interstate circu- 
lation, in letters, pamphlets, newspapers, magazines, circulars, wrap- 
pers, and other forms of advertising media, as follows: 


An amazing new discovery. It is called “Golden Peacock Bleach Cream” and 
marks one of the most important skin discoveries in years. Ten years were 
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spent in perfecting it. Some thirty eminent doctors and skin specialists worked 
in its development. c 

It contains costly refined ingredients from Spain and France which act in 
a peculiar way on the outer layer of the skin—completely revitalizing it and 
changing it in color and texture to a child-like whiteness and texture. 

But no ordinary cream or lotion * * * can bleach skin white and keep 
it white. You must use for this purpose a genuine bleach cream—Golden 
Peacock. 

Smooth it on your skin tonight. Next morning notice how muddy sallow- 
ness has given way to unblemished whiteness * * * all imperfections that 
rob your true loveliness vanish too. 

Give us 1 night to prove its effect; see freckles fade, blotches, tan, biack- 
heads go. 

Here’s a chance to see this miracle of an ivory skin almost over night 
worked on your own face. 

Do you want to see every freckle disappear from your face; every slight 
blotch leave; and in their place see alluring alabaster clearness come? A skin 
like ivory; flawless and soft. 

Bring out * * * clear look of youth. 

It’s new! It’s different! Just spread a little Miracream over your face 
and neck. It disappears into your skin like “magic”, where it does its work 
fast and sure instead of staying on top like old-time sticky night bleaches 
that look messy and untidy * * * at night; after washing your face, your 
skin will be at least one shade lighter. Within 5 days you'll be tickled with 
the lovely white beauty Miracream gives you. 


Par. 3. In truth and in fact, the toilet preparations “Golden Pea- 
cock Bleach Cream” and “Miracream” do not contain costly refined 
ingredients imported from France and Spain which revitalize the 
skin and change its color and texture to a childlike whiteness and 
texture. Said preparations are not new discoveries developed after 
years of experimentation by eminent doctors and skin specialists. 
The use of said preparations will not produce or cause an ivory skin 
and will not make skin soft and flawless. The use of said prepa- 
rations will not remove blotches, freckles, tan, pimples, liver spots, 
sallowness, deep-seated discolorations, imperfections, and blemishes 
overnight or in any other period of time and said preparations are 
not competent and effective treatments for the above-named condi- 
tions of the skin. Said preparations have not been endorsed by lead- 
ing medical authorities and beauty specialists. Said products will 
not bleach skin white in all cases and will not keep skin white in 
all cases. Neither of said products nourishes, revitalizes, or rejuve- 
nates the skin. 

Par. 4. The representations of respondent, as aforesaid, are false 
and grossly exaggerated, and have had, and do have, the capacity 
and tendency to confuse, mislead, and deceive members of the public 
into the mistaken and erroneous beliefs that respondent’s products 
designated “Golden Peacock Bleach Cream” and “Miracream” are 
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different from other creams or ointments in existence and were per- 
fected by eminent doctors and skin specialists during a period of 
years; that the preparations have been endorsed by leading medical 
authorities and beauty specialists; that said preparations have the 
property to nourish and rejuvenate the skin; and are effective treat- 
ments for all discolorations, blotches, skin disorders, skin defects, 
sallowness, liver spots, and skin blemishes, no matter from what 
caused. The said representations of respondent have had, and do 
have, the tendency and capacity to induce members of the public 
to buy and use said preparations because of the erroneous beliefs en- 
gendered as above set forth, and to divert trade unfairly to respond- 
ent from competitors engaged in the sale of face creams and cos- 
metics similar to the preparations sold by respondent in commerce 
among and between the various States of the United States. 

There are among the competitors of respondent, many who sell and 
distribute in commerce similar face creams and preparations who 
do not misrepresent the properties or qualities or therapeutic virtues, 
functions, uses, or effects of their said competing products. 

Par. 5. The above alleged acts and practices of the respondent 
are all to the prejudice and injury of the public and the respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of Con- 
gress approved September 26, 1914, entitled, “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federai Trade Commission on the 18th day of June 1937, issued, and 
on the 21st day of June 1937, served its complaint in this proceeding 
upon the respondent, Golden Peacock, Inc., charging it with the use of 
unfair competition in commerce in violation of said act. After the is- 
suance of said complaint, and filing of respondent’s answer thereto, 
testimony and other evidence in support of the allegations of said com- 
plaint were introduced by DeWitt T. Puckett, attorney for the Com- 
mission, before Robert S. Hall an examiner of the Commission there- 
tofore duly designated by it, no testimony or other evidence being 
introduced by Richard H. Rhodes attorney for the respondent; and 
said testimony and other evidence were duly recorded and filed in the 
office of the Commission. Thereafter, the proceeding regularly came 
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on for final hearing before the Commission on the said complaint, the 
answer thereto, testimony ‘and other evidence in support of the al- 
legations of the complaint, brief of counsel for the Commission, no 
pecs having been filed by the respondent or oral argument having 
been heard; and the Commission having duly considered the same, 
and being now fully advised in the premises, finds that this proceed- 
ing is in the interest of the public, and makes this its findings as to 
the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracraru 1. Respondent, Golden Peacock, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Tennessee with its factory and principal place of 
business located at Paris in said State. Respondent is now, and since 
1928 has been, engaged in selling and distributing in commerce toilet 
preparations including facial creams designated as “Golden Peacock 
Bleach Cream” and “Miracream” designed and represented by re- 
spondent for the alleged purpose of bleaching and removing blem- 
ishes and disorders of the human skin. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent causes the said products, when sold, 
to be transported from its place of business in Paris, Tenn., to the 
purchasers thereof located at various points in the several States of 
the United States other than the State of Tennessee and in the Dis- 
trict of Columbia. 

Respondent is now, and has been since 1928, engaged in substantial 
competition with other corporations and with firms, partnerships, 
and individuals, engaged in offering for sale and selling in commerce 
between and among the several States of the United States and in the 
District of Columbia compounds or preparations for use in the treat- 
ment of ailments, disorders, and conditions of the skin for which 
the respondent recommends and sells its preparations. 

Respondent sells its said products, “Golden Peacock Bleach Cream” 
and “Miracream” direct to the ultimate consumers and to the general 
public and to druggists who sell to the trade. 

Par. 3. In the course and conduct of its said business as described 
in paragraphs 1 and 2 hereof, in soliciting trade and selling its prepa- 
rations designated as “Golden Peacock Bleach Cream” and “Mira- 
cream,” respondent represented in radio broadcasts and in advertise- 
ments in newspapers and magazines having an interstate circulation 
as follows: 


An amazing new discovery. It is called “Golden Peacock Bleach Cream” 
and marks one of the most important skin discoveries in years. Ten years 
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were Spent in perfecting it. Some thirty eminent doctors and skin specialists 
worked in its development. 

It contains costly refined ingredients from Spain and France which act in a 
peculiar way on the outer layer of the skin—completely revitalizing it and 
changing it in color and texture. 

But no ordinary cream or lotion * * * can bleach skin white and keep 
it white. You must use for this purpose a genuine bleach cream—Golden 
Peacock. 

Smooth it on your skin tonight. Next morning notice how muddy sallow- 
ness has given way to unblemished whiteness * * * all imperfections that 
rob your true loveliness vanish too. 

Give us 1 night to prove its effect; see freckles fade, blotches, tan, black- 
heads go. 

Here’s a chance to see this miracle of an ivory skin almost over night worked 
on your own face. 

Do you want to see every freckle disappear from your face; every slight 
blotch leave; and in their place see alluring alabaster clearness come? A 
skin like ivory; flawless and soft. 

Bring out * * * clear look of youth. 

It’s new! It’s different! Just spread a little Miracream over your face 
and neck. It disappears into your skin like ‘Magic’, where it does its work 
fast and sure instead of staying on top like old time sticky night bleaches 
that look messy and untidy * * * at night; after washing your face, 
your skin will be at least one shade lighter. Within 5 days you'll be tickled 
with the lovely white beauty Miracream gives you. 


Par. 4. In truth and in fact the said toilet preparations, “Golden 
Peacock Bleach Cream” and “Miracream” set out and described in 
paragraphs 2 and 3 hereof, do not contain refined ingredients which 
revitalize the skin and change its color and texture to a child-like 
whiteness and texture. Said preparations are not new discoveries 
developed after years of experimentation by eminent doctors and 
skin specialists. The use of said preparations will not produce or 
cause an ivory skin and will not make skin soft and flawless. The 
use of said preparations will not remove under all conditions and in 
all cases blotches, freckles, tan, pimples, liver spots, sallowness, deep- 
seated discolorations, imperfections, and blemishes over night or in 
any period of time irrespective of the cause of said imperfections 
or conditions. Said preparations are not competent and effective 
treatments for the above-named conditions of the skin in all cases 
or under all circumstances or under all conditions. Said prepara- 
tions have not been endorsed by leading medical authorities. Said 
preparations will not bleach the skin white in all cases and will not 
keep it white in all cases. Said preparations will not nourish, 
revitalize, or rejuvenate the skin. 

Par. 5. The representations of respondent set out and described 
in paragraph 3 hereof are false and grossly exaggerated and have 
had and do have the capacity and tendency to confuse, mislead and 
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deceive members of the public into the mistaken and erroneous 
beliefs that respondent’s preparations designated “Golden Peacock 
Bleach Cream” and “Miracream” are different from other creams 
or ointments offered for sale in commerce and were perfected by 
eminent doctors and skin specialists during a period of years; that 
the preparations have been endorsed by leading medical authorities 
and beauty specialists; that said preparations have the property to 
nourish and rejuvenate the skin and are active, effective treatments 
for all discolorations, blotches, disorders, skin defects, sallowness, 
liver spots, and skin blemishes no matter from what cause. 

Par. 6. There are among the competitors of respondent many 
corporations, partnerships, and persons who sell and distribute in 
commerce face creams and preparations similar to “Golden Peacock 
Bleach Cream” and “Miracream” and other preparations sold by 
respondent, who do not misrepresent the properties or therapeutic 
efficacy of their products. 

Par. 7. The above described acts and practices of the respondent 
have had and do have the tendency and capacity to induce mem- 
bers of the purchasing public to buy and use said preparations 
because of the erroneous and mistaken beliefs engendered as above 
set out; and the tendency and capacity unfairly to divert trade to 
the respondent from its competitors in said commerce. Thereby, 
substantial injury has been, and is, being done by the respondent 
to competitors in commerce between and among the several States 
of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Golden Pea- 
cock, Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, other evidence taken before Robert S. Hall, an examiner 
of the Commission theretofore duly designated by it, in support of the 
allegations of said complaint, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
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violated the provisions of an Act of Congress approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Golden Peacock, Inc., its officers, 
representatives, agents, and employees, in connection with the offering 
for sale, sale, and distribution of its toilet preparations “Golden Pea- 
cock Bleach Cream” and “Miracream,” or any other preparations com- 
posed of substantially the same ingredients as said preparations, in 
interstate commerce or in the District of Columbia, do forthwith cease 
and desist from representing: 

1. That the use of said preparations or any of them: 


(a) Will nourish, revitalize, and rejuvenate the skin; 

(6) Will produce or cause a soft, flawless, ivory skin ; 

(¢) Will bleach the skin white and keep it white; 

(¢@) Will remove blotches, freckles, tan, pimples, liver spots, 
sallowness, deepseated discolorations, and imperfections from the 
skin. 


bo 


. That said preparations or any of them: 


(a) Contain refined ingredients which revitalize the skin and 
change its color and texture to a child-like whiteness and texture; 

(6) Are new discoveries, or that they, or any of them, were or 
are preparations developed after years of experimentation by 
eminent doctors and skin specialists; 

(c) Have been endorsed by leading medical authorities. 


lt is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In tue Matter oF 


ABRAHAM SOHN AND BENJAMIN SOHN, DOING BUSI- 
NESS AS SOHN BROS. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3199. Complaint, Aug. 10, 1937—Decision Feb. 16, 1938 


Where two individuals engaged in the manufacture of mattresses made by them 
with new covers or “sheeting” or “drilling,” and from cotton filling from old 
mattresses secured from dealers in such products, and in the sale of such 
mattresses, with their new covers and with appearance of new products made 
from materials which had never been used, to retailers at prices much lower 
than those of the necessarily much more costly new products with all new 
material, and, as thus engaged, in substantial competition with others engaged 
in manufacture and sale of mattresses— 

Sold, as aforesaid, their new-appearing products with no labels, markings, or 
designations thereon, or in connection therewith, to indicate that they were 
in fact made from old, used, discarded, and second-hand mattresses, to re- 
tailers for resale to public without disclosure by latter of aforesaid facts; 

With tendency and capacity to mislead and deceive many retailers and substan- 
tial portion of purchasing public into erroneous belief that said mattresses, 
made as aforesaid, were new products made from new materials, and with 
result, as direct consequence of such mistaken and erroneous belief, that 
number of the consuming public purchased considerable volume of their said 
products and trade was unfairly diverted to them from competitors engaged 
in manufacture and sale of new mattresses in commerce throughout the 
various States; to the substantial injury of competition in commerce: 

Feld, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 
Mr, George Foulkes for the Commission. 


Mr. Charles Cohn and Mr. Harold N. Blitstein, of Chicago, IIl., 
for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Abraham Sohn, an 
individual, and Benjamin Sohn, an individual, hereinafter referred to 
as respondents, have been and are using unfair methods of competition 
in commerce, as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 
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ParacrarH 1. Respondents, Abraham Sohn and Benjamin Sohn, are 
individuals doing business under the name of Sohn Bros., with their 
principal place of business located at 1820 Roosevelt Road, Chicago, 
Ill. Respondents are now, and for more than 1 year last past have 
been, engaged in the business of manufacturing mattresses from old 
cotton and other materials which they obtain from old, used, discarded, 
and second-hand mattresses and from other sources and of selling the 
same to retailers located in the various States of the United States. 
Respondents cause, and have caused, said mattresses, when sold, to be 
transported from their place of business in Chicago to the aforesaid 
purchasers thereof located in the State of Illinois and to other of the 
aforesaid purchasers located in various other States of the United 
States. In the course and conduct of their business respondents are 
now, and have been, in substantial competition with other individuals, 
corporations, and firms likewise engaged in the manufacture and sale 
of mattresses in commerce among and between the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, described in 
paragraph 1 hereof, respondents have bought and still buy second- 
hand, old, used, and discarded mattresses, cotton and other used ma- 
terials. The materials obtained from said second-hand, old, used, and 
discarded mattresses and the other used materials are combed with a 
machine and then used by respondents in the manufacture of mat- 
tresses which are covered with new covering and are sold by the re- 
spondent to retailers who resell the same to the purchasing public. 

Par. 3. The aforesaid mattresses manufactured from old, used, dis- 
carded, and second-hand materials, as described in paragraph 2 herein, 
have the appearance of new mattresses manufactured from materials 
which have never been used, and said mattresses are sold by respond- 
ents to retailers without any label, marking, or designation on or about 
said mattresses to indicate that they are in fact manufactured from 
old, used, discarded, and second-hand materials which have been made 
over by respondents into mattresses. Said mattresses sold to retailers 
by respondents are resold by such retailers to the public without dis- 
closing the fact that such mattresses have been manufactured from old, 
used, discarded, and second-hand materials. 

The cost to respondents of obtaining said old, used, discarded, and 
second-hand materials and manufacturing the same into mattresses is 
much less than the cost to manufacturers of manufacturing new mat- 
tresses, and respondents are thereby able to sell said mattresses at sub- 
stantially lower prices than manufacturers of new mattresses can sell 
their products. 
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Par. 4. The acts and practices of respondents, as hereinabove set 
forth, had and now have a’ tendency and capacity to, and do, induce 
many retail dealers and many of the purchasing public to purchase 
said mattresses manufactured from old, used, and discarded materials 
in the mistaken behef that they are plabhaeine new mattresses manu- 
factured from new and unused materials. As a result, trade has been 
unfairly diverted to respondents from individuals, ean and corpo- 
rations likewise engaged in the manufacture and sale of mattresses 
and who truthfully label, mark, and designate the same. As a conse- 
quence thereof substantial injury has been done, and is now being done, 
by respondents to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 5. The above and foregoing acts, practices, and representations 
of respondents have been and are now all to the prejudice of the pur- 
chasing public and of respondents’ competitors, as aforesaid, and have 
been and are now unfair methods of competition within the meaning 
and intent of Section 5 of an Act of Congress approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


Rerort, Frnpincs as to THE Facts, AND OrperR 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on August 12, 1937, issued and served its 
complaint in this proceeding upon respondents, Abraham Sohn, an 
individual, and Benjamin Sohn, an individual, doing business as Sohn 
Bros., charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint, and the filing of respondents’ answers 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by George Foulkes, attorney for the 
Commission, before Robert S. Hall, an examiner of the Commission, 
theretofore duly designated by it, and in opposition to the allegations 
of the complaint by Charles Cohn, attorney for the respondent, Abra- 
ham Sohn, and Harold N. Blitstein, attorney for the respondent, 
Benjamin Sohn; and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceeding regularly came on for final hearing before the Commission 
in the said complaint and answer thereto, testimony and other evidence, 
and brief in support of the allegations of the complaint, respondents 
having filed no briefs and no request having been made for oral argu- 
ment; and the Commission having duly considered the same, and be- 
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ing now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondents, Abraham Sohn and Benjamin Sohn, 
are individuals who, for some time last past have been engaged in the 
business of manufacturing mattresses under the trade name and style 
“Sohn Bros.,” with their principal office and place of business located 
at 13820 Roosevelt Road, Chicago, Ill. 

Respondents manufacture their product from material obtained 
from old, used, discarded, and second-hand mattresses, and from other 
sources. Respondents have caused said mattresses, when sold, to be 
transported from their place of business in Chicago to retail purchas- 
ers located in the State of Ihnois and to other retail purchasers lo- 
cated in various other States of the United States. 

In the course and conduct of their business, respondents have been 
in substantial competition with other mattress manufacturing concerns 
who are likewise engaged in the manufacture and sale of mattresses 
in commerce among and between various States of the United States. 

Par. 2. The larger part of respondents’ business has consisted of 
manufacturing mattresses from old and previously used mattresses. 
Respondents, however are equipped to make mattresses from new ma- 
terials. Respondents made new mattresses only when receiving orders 
for the same. New mattresses were not manufactured in quantities 
for the purpose of sale. 

Respondents purchased old, previously used mattresses from which 
they obtained cotton fillings. These purchases were made from deal- 
ers in such merchandise, who make a business of collecting and selling 
old mattresses. Respondents purchased their old mattresses from 
the dealers either in the form of old mattresses or in bales of cotton 
obtained by the dealers from old mattresses. When the old mattresses 
were received by respondent at their plant, the mattresses were placed 
in a machine called a “picker.” The “picker” operates in such a 
manner as to comb or separate the filling of the mattress. After the 
contents of the mattress have been separated, the respondents stuff the 
same into new mattress covers. 

The mattress covers, known in the trade as “sheeting” or “drilling,” 
and the old cotton and other materials obtained from old, previously 
used mattresses, are compressed by a machine in such a manner as to 
give the mattress form and shape. 

Respondents sold the finished product to retailers, who resold the 


same to the purchasing public. 
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Par. 3. The mattresses manufactured by respondents from old, used, 
discarded, and second-hand materials have the appearance of new 
matresses manufactured from materials which have never been used. 

All the covers, otherwise known in the trade as “sheeting” or 
“drilling,” used by respondent in the manufacture of said mattresses, 
are new, and are purchased by respondent from dealers of such mer- 
chandise, and the purchasing public in buying such a mattress, unless 
informed by retailers, did not know that the contents of the mattress 
were obtained from old, previously used mattresses, since inspection by 
purchasers of the contents cannot be accomplished unless the covering 
material is cut and the contents examined. The mattresses were sold 
by respondents to retailers without any labels, markings or designa- 
tion on or about said mattresses to indicate that they were in fact 
manufactured from old, used, discarded, and second-hand materials 
which respondents had made over into mattresses. Retailers to whom 
respondents sold the mattresses resold them to the public without dis- 
closing the fact that the mattresses were manufactured from old, used, 
discarded, and second-hand materials. 

The cost to respondents of manufacturing mattresses from old and 
previously used materials were substantially lower than the cost to 
respondents’ competitors of manufacturmg mattresses from new ma- 
terials. Respondents purchased old cotton obtained from old and 
previously used mattresses at about one-half the prevailing price of 
new cotton. Consequently, respondents were able to, and did, sell 
mattresses made from old materials at a price substantially lower than 
the prices at which manufacturers of mattresses could sell mattresses 
made from new materials. Respondents sold their mattresses at prices 
ranging from $2.50 to $2.75 per mattress. New mattresses made from 
new materials and of the same type as respondents’ mattresses, that 
is, in the same general cost class, were sold for about $4.50 by 
respondents’ competitors. 

The use of new coverings, sheeting, and drilling, in the manufac- 
ture of mattresses, and the failure of respondents to properly label, 
tag, or otherwise indicate on the mattresses that the contents of the 
mattresses were old and previously used filling materials, is deceptive 
and leads purchasers to believe that the mattresses are new and manu- 
factured out of new materials. 

The acts and practices of respondents as hereinabove set forth had 
the tendency and capacity to mislead and deceive many retail dealers 
and a substantial portion of the purchasing public into the erroneous 
belief that said mattresses manufactured from old, discarded, and 


previously used mattress materials were new mattresses made from 
chew materials. 


SOHN BROS. 765 
760 : Order 


As a direct result of this mistaken and erroneous belief, a number of 
the consuming public purchased a considerable volume of respondents’ 
mattresses with the result that trade has been unfairly diverted to 
respondents from concerns engaged in the manufacture and sale of 
new mattresses in interstate commerce throughout the various States 
of the United States. 

As a result thereof, substantial injury has been done by respondents 
to competition in commerce among and between the various States of 
the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondents, Abraham Sohn 
and Benjamin Sohn, individuals doing business as Sohn Bros., are to 
the prejudice of the public and of respondents’ competitors and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respond- 
ents, testimony, and other evidence taken before Robert S. Hall, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of the complaint and in opposition thereto, 
and brief in support of the complaint, respondents having filed no 
brief and no request having been made for oral argument, and the 
Commission having made its findings as to the facts and its conclu- 
sion that said respondents have violated the provisions of an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondents, Abraham Sohn and Benjamin 
Sohn, individuals doing business as Sohn Brothers, or under any 
other trade name, their representatives, agents, employees, successors, 
or assigns, in connection with the offering for sale, sale, and distribu- 
tion of mattresses in interstate commerce, or in the District of Colum- 
bia, do forthwith cease and desist from representing, through failure 
to affix or attach tags or labels thereto clearly and conspicuously 
showing that such matresses are composed, in whole or in part, of 
second-hand or used materials, or through any other means or device, 
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that, mattresses made from second-hand or used materials, in whole 
or in part, are composed of new materials. 

It is further ordered, That the respondents shall within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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ELMER SUSSMAN, TRADING AS DIAMOND BROKERAGE 


COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3272. Complaint, Nov. 23, 1937—Decision, Feb. 16, 1938 


Where an individual engaged in sale and distribution of diamonds, diamond rings, 


(a) 


(0) 


(c) 


(d) 


watches. and other jewelry, in commerce among the various States and in 
the District of Columbia; in advertising his said products through price 
lists, catalogs, and other advertising material published, issued, and cir- 
culated through the mails to his customers and prospective customers in 
the various States and in said District— 

Represented that said products were composed of a grade and quality 
superior to grade and quality possessed by them, and their prices as being 
in excess of the customary retail prices at which said products usually 
sold, through such statements, among others of similar tenor, as $900.00 
LADIES DIAMOND SOLITAIRE, 2 carats, 98% perfect blue white set in all platinum 


See Se SCCLall ye priced. es $450,” “$700.00 MAN’S (GHNTLEMEN’S) DIA- 
MOND SOLITAIRE, 2144 carats, exceptionally brilliant and perfect * * * 
VOW oe $350,” ete., facts being such and other articles and items of merchan- 


dise thus listed and described did not possess retail values or prices repre- 
sented, or closely approximating those represented, and were not of the 
earat, weight, or degree of perfection thus held out; 

Represented that he was liquidating a stock of merchandise secured from 
bankrupt sales, banks, estates, and individuals at a fraction of the original 
eost, through such statements as “Now liquidating a distressed stock of 
diamond rings at a fraction of their original cost,” and ‘“* * * the 
greatest diamond values ever offered in the northwest * * *,” and 
“These bargains are made possible through our constant effort to secure fine 
quality diamond jewelry from bankrupt stocks, individuals, banks, estates, 
and distressed sources,” facts being he was not liquidating a distressed 
stock, as aforesaid set forth, at a fraction of the original cost of such rings, 
nor did his stock represent greatest value ever offered in northwest; and 
so-called bargains offered were not purchased from bankrupt stocks, etce., 
from which he obtained only an infinitesimal part of his stock, with 
balance purchased in usual channels from which competitors secured their 
merchandise ; 

Represented that various well-known makes of watches, “Value up to $60. 
our prices $10 to $30,” were “latest round, square or rectangular styles in 
yellow or white gold, 9, 15, 17, and 21 jewels,” ete., and “fully guaranteed,” 
facts being watches offered and described by him as above indicated were 
not newest style, as represented, but were, in most instances, second-hand and 
obsolete models; and 

Represented, through letterheads, circulars, order blanks, and general busi- 
ness stationery, and through newspaper and magazine advertisements, that 
he was a diamond broker, facts being he was not such a broker, but merely 
a dealer in diamonds, diamond rings, watches and other jewelry ; 
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With effect of misleading substantial number of purchasers and prospective 
purchasers into erroneous and mistaken beliefs that his said products 
were composed of superior materials and were of superior value, or were 
products which ordinarily retail, in the usual course of trade, for prices 
closely approximating those listed as being usual retail value or price of 
said merchandise, that he was liquidating a distressed stock of diamond 
rings and other merchandise at a fraction of the original cost, that the 
products were secured from bankrupt stocks, individuals, banks, estates, 
and distressed sources, and that watches sold were latest models and 
new merchandise, and of the value represented, and that the diamonds 
sold were 100 percent perfect and of the full carat weight represented, 
and that he was a diamond broker, and with result, as consequence of 
erroneous and mistaken beliefs induced by his said acts, that a sub- 
stantial part of the purchasing public bought substantial quantity of his 
products, and of thereby unfairly diverting trade to him from competitors 
engaged in like and similar businesses and who truthfully represent their 
products and business status; to the substantial injury of competition 
in commerce : 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. S. Brogdyne Teu, IT for the Commission. 
Stinchfield, Mackall, Crounse, McNally & Moore, of Minneapolis, 

Minn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Elmer 
Sussman, an individual trading as Diamond Brokerage Company, 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in 
said Act of Congress, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Elmer Sussman, is an individual trad- 
ing as Diamond Brokerage Company, and having his principal place 
of business in the city of Minneapolis, State of Minnesota. He is 
now, and for more than 1 year last past has been, engaged in the sale 
and distribution of diamonds, diamond rings, watches, and other 
jewelry in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2, When said products are sold respondent transports or 
causes the same to be transported from his principal place of business 
in the city of Minneapolis, State of Minnesota, to purchasers thereof 
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located in other States of the United States and in the District of 
Columbia. 

There is now and has been at all times mentioned herein a constant 
current of trade and commerce in said above described products sold 
by respondent between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. In the course and conduct of his said business respondent 
is now, and has been, in substantial competition with other indi- 
viduals, partnerships, firms, and corporations engaged in the business 
of manufacturing, selling, and distributing diamond rings, pins, 
watches, and other jewelry, and likewise engaged in competition with 
distributors of diamond rings and pins, watches and other jewelry in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Respondent, in soliciting the sale, and in the selling, of said prod- 
ucts, and for the purpose of creating a demand on the part of 
the consuming public therefor, has advertised through the media of 
price lists, catalogs and other advertising matter published, issued, 
and circulated through the United States mails to his customers and 
prospective customers in the various States of the United States and 
in the District of Columbia. 

In the aforesaid ways and by. the aforesaid means respondent 
makes, and has made, to the general public false and misleading state- 
ments with reference to the commodities offered for sale by him. 

Par. 4. Many articles and items of merchandise listed in said: price 
lists, catalogs, and other advertising matter published and distributed 
by respondent are described and represented as possessing retail 
values or prices, carat weight, and degrees of perfection which they 
do not possess. 

Par. 5. Representative of the advertisements wherein respondent’s 
products are described as possessing retail values or prices, carat 
weight, and degrees of perfection which they do not possess are the 
following: 


1. $900.00 LADIHS’ DIAMOND SOLITAIRE, 2 carats, 98% perfect blue white 
set in all platinum distinctively paved with 14 large diamonds, specially 


2. $700.00 MAN’S (GENTLEMEN’S) DIAMOND SOLITAIRE, 2% carats, 
exceptionally brilliant and perfect, set in heavy handsome 14 K yellow gold 


setting, now__---- $350. 
8. $250.00 LADY’S DIAMOND SOLITAIRE, 1 carat blue white slightly im- 
perfect, set in attractive 14 K white or yellow gold, 6 blue white side diamonds, 


In truth and in fact, said articles and items of merchandise listed 
in said price lists, catalogs, and other advertising matter, including 
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the articles referred to in subdivisions (1), (2), and (3) hereinabove 
do not possess retail values or prices described or represented and 
do not possess retail prices or values closely approximating said 
represented prices. Said articles and items of merchandise are not 
of the carat weight or degree of perfection represented in respondent’s 
price lists, catalogs, and other advertising matter and are not sub- 
stantially of the quality and character therein represented. 

Par. 6. The catalogs, price lists, newspaper and magazine articles, 
and other printed matter of respondent, and herein referred to, con- 
tain other misleading and false statements and representations, of 
which the following is representative: 

Now liquidating a distressed stock of diamond rings at a fraction of their 
original cost. 

In this column you will find the greatest diamond values ever offered in the 
northwest. These bargains are made possible through our constant effort to 
secure fine quality diamond jewelry from bankrupt stocks, individuals, banks, 
estates, and distressed sources. 

WALTHAM, HAMILTON, BULOVA, ELGIN, GRUEN WATCHES FOR LA- 
DIES and MEN;; latest round, square, or rectangular styles in yellow or white gold, 


9-15-17 and 21 jewels; also pocket watches in 17 and 21 jewel railroad watches. 
All watches fully guaranteed. Values up to $60. 


OUR PRICES $10 to $30. 


In truth and in fact, respondent was not, and is not, liquidating a 
distressed stock of diamond rings at a fraction of their original cost. 
His stock does not represent and has not represented the greatest 
values ever offered in the northwest. The alleged bargains offered by 
respondent were not purchased from bankrupt stocks, individuals, 
banks, estates, and distressed sources. Further, in truth and in fact, 
the respondent obtains only an infinitesimal part of his stock from 
the above enumerated sources. The remainder of respondent’s stock 
is purchased in the usual channels from whence his competitors 
secure their stock of merchandise. 

The watches offered for sale by respondent and described above 
are not the newest style as represented by respondent, but in most 
instances are second-hand and obsolete models of watches. 

Par. 7. The respondent, in soliciting the sale of, and in selling, 
his commodities, and for the purpose of creating a demand on the 
part of the consuming public for said commodities, now causes, and 
for more than 1 year has caused, himself to be represented through 
his letterheads, circulars, order blanks, and general business station- 
ery as well as newspaper and magazine advertisements as a diamond 
broker. 
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Tn truth and in fact the respondent is not a diamond broker, but 
merely a dealer in diamonds, diamond rings, watches, and other 
jewelry. 

Par. 8. There are among the competitors of respondent manufac- 
turers and distributors of like and similar products who refrain from 
advertising or representing through their catalogs and other adver- 
tising media, and through fictitiously advertised prices, or in any 
other manner, that the merchandise offered for sale by them has a 
merit, origin, and value that it does not have, or that they have a 
business status which they do not have. 

Par. 9. The foregoing false and misleading statements and repre- 
sentations on the part of the respondent have a tendency and capacity 
to, and do, mislead a substantial number of purchasers and prospec- 
tive purchasers into the erroneous beliefs that: 

1. The said products are composed of superior materials, and are 
of superior value, and are products which ordinarily retail in the 
usual course of trade for prices closely approximating the prices 
represented as being the usual retail value or price of said merchan- 
dise ; 

2. Respondent is liquidating a distressed stock of diamond rings 
and other merchandise at a fraction of their original cost; 

3. The said products were secured from bankrupt stocks, individ- 
uals, banks, estates, and distressed sources; 

4. The watches sold by respondent are the latest models and new 
merchandise, and possess the values represented ; 

5. Diamonds sold by respondent are 100 percent perfect, and are 
the full carat weight represented ; and 

6. Respondent is a diamond broker. 

As a result of such erroneous and mistaken beliefs induced by the 
aforesaid misrepresentations on the part of the respondent, a sub- 
stantial portion of the purchasing public has purchased a substan- 
tial quantity of respondent’s products, thereby unfairly diverting 
trade to the respondent from those competitors engaged in like and 
similar businesses referred to. As a consequence thereof substantial 
injury has been and is being done by respondent to competition in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 10. The aforementioned methods, acts, and practices of 
respondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on November 23, 1937, issued, and on 
November 26, 1937, served its complaint in this proceeding upon 
respondent, Elmer Sussman, an individual trading as Diamond 
Brokerage Company, charging him with the use of unfair methods 
of competition in commerce in violation of the provisions of said act. 

On January 13, 1938, respondent filed his answer to the Commis- 
sion’s complaint, in which answer he admitted all the material allega- 
tions of the complaint to be true and stated that he waived hearing 
on the charges set forth in the said complaint and that without 
further evidence or intervening procedure the Commission may issue 
and serve upon him findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint and the answer thereto, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Elmer Sussman, is an individual trad- 
ing as Diamond Brokerage Company, and has his principal place of 
business in the city of Minneapolis, State of Minnesota. He is now. 
and for more than 1 year last past has been, engaged in the sale and 
distribution of diamonds, diamond rings, watches and other jewelry 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. When respondent sells his products, he transports or causes 
them to be transported from his place of business in the city of Min- 
neapolis, State of Minnesota, to purchasers thereof located in the 
various States of the United States and in the District of Columbia. 
There is now and has been at all times mentioned herein a constant 
current of trade and commerce in said above-described products sold 
by respondent between and among the various States of the United 
States and in the District of Columbia. 

Par. 3. The respondent, in the conduct of his business, is now and 
has been, in substantial competition with other individuals, and with 
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partnerships, firms, and corporations engaged in the sale and dis- 
tribution, or in the manufacture, sale, and distribution of diamond 
rings, watches and other jewelry. 

Par. 4. The respondent, in soliciting the sale, and in the selling 
of his products, and for the purpose of creating a demand on the 
part of the consuming public therefor, has advertised through the 
media of price lists catalogs and other advertising matter published, 
issued, and circulated through the United States mails to his cus- 
tomers and prospective customers in the various States of the United 
States and in the District of Columbia. 

In the ways and means aforesaid, respondent makes, and has made, 
to the general public false and misleading statements with reference 
to the commodities offered for sale by him. Many articles and 
items of merchandise listed in respondent’s price lists, catalogs and 
other advertising matter published and distributed by him are de- 
scribed and represented as possessing retail values or prices, carat 
weight, and degrees of perfection which they do not possess. Repre- 
sentative of the claims and representations made in respondent’s ad- 
vertisements wherein his products are described as possessing retail 
values or prices, carat weight, and degree of perfection which they 
do not possess are the following: 


$200.00 LADIES DIAMOND SOLITAIRE, 2 carats, 98% perfect blue white 
set in all platinum distinctively paved with 14 large diamonds specially 


$700.00 MAN’S (GENTLEMEN’S) DIAMOND SOLITAIRE, 2% carats, ex- 
ceptionally brilliant and perfect, set in heavy handsome 14 K yellow gold 
setting, now—----- $350. 

$250 LADY’S DIAMOND SOLITAIRE, 1 carat blue white slightly imperfect, 
set in attractive 14 K white or yellow gold, 6 blue white side diamonds, 
$125. 

The articles and items of merchandise listed in the price lists, 
catalogs and other advertising matter do not possess retail values or 
prices described or represented and do not possess retail prices or 
values closely approximating the represented prices. The articles 
and items of merchandise are not of the carat, weight, or degree of 
perfection represented in respondent’s price lists, catalogs and other 
advertising matter and are not substantially of the quality and 
character therein represented. 

Par. 5. The respondent has made other misleading and false claims 
and representations in his catalogs, price lists, newspaper and maga- 
zine advertisements and other printed matter, of which the following 


is representative : 


DOW: 


Now liquidating a distressed stock of diamond rings at a fraction of their 
original cost. 
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In this column you will find the greatest diamond values ever offered in the 
northwest. These bargains are made possible through our constant effort to 
secure fine quality diamond jewelry from bankrupt stocks, individuals, banks, 
estates, and distressed sources. 

WALTHAM, HAMILTON, BULOVA, ELGIN, GRUEN WATCHES FOR 
LADIES and MEN;; latest round, square or rectangular styles in yellow or white 
gold, 9-15-17 and 21 jewels; also pocket watches in 17 and 21 jewel railroad 
watches. All watches fully guaranteed. Value up to $60. 

OUR PRICES $10 to $30 

The respondent. was not, and is not, liquidating a distressed stock 
of diamond rings at a fraction of their original cost. His stock does 
not represent, and has not represented, the greatest value ever of- 
fered in the northwest. The so-called bargains offered by respondent 
were not purchased from bankrupt stocks, individuals, banks, estates, 
and distressed sources. The respondent obtains only an infinitesimal 
part of his stock from the above sources. The remainder of re- 
spondent’s stock is purchased in the usual channels from which his 
competitors secure their stock of merchandise. 

The watches offered for sale by respondent and described supra 
are not the newest style as represented by respondent. In most in- 
stances, they are second-hand and obsolete models of watches. 

Par. 6. In soliciting the sale of, and in selling his commodities 
and for the purpose of creating a demand on the part of the purchas- 
ing public for his commodities, the respondent now causes, and for 
more than 1 year has caused, himself to be represented through his 
letterheads, circulars, order blanks and general business stationery, 
as well as newspaper and magazine advertisements as a diamond 
broker. 

The respondent is not a diamond broker, but merely a dealer in 
diamonds, diamond rings, watches, and other jewelry. 

Par. 7. The use by the respondent of the false and misleading 
statements and representations set out herein has a tendency and 
capacity to, and does mislead a substantial number of purchasers and 
prospective purchasers into the erroneous and mistaken beliefs that 
the products are composed of superior materials and are of superior 
value, or are products which ordinarily retail in the usual course of 
trade for prices closely approximating the prices listed as being the 
usual retail value or price of said merchandise; that respondent is 
liquidating a distressed stock of diamond rings and other merchan- 
dise at a fraction of their original cost; that the products were 
secured from bankrupt stocks, individuals, banks, estates, and dis- 
tressed sources; that the watches sold by respondent are the latest’ 
models and new merchandise, and possess the values represented ; 
that diamonds sold by respondent are 100 percent perfect and are the 
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full carat weight represented; and that the respondent is a diamond 
broker. 

Par. 8. As a result of the erroneous and mistaken beliefs induced 
by the acts of the respondent, a substantial part of the purchasing 
public has purchased a substantial quantity of respondent’s products, 
thereby unfairly diverting trade to the respondent from those com- 
petitors engaged in like and similar businesses and who truthfully 
represent the products offered for sale and sold by them, and their 
business status. 

As a consequence thereof, substantial injury has been, and is being 
done by respondent to competition in commerce between and among 
the various States of the United States and in the District of 
Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Elmer Suss- 
man, an individual trading as Diamond Brokerage Company, are to 
the prejudice of the public and the respondent’s competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material 
allegations of the complaint to be true and states that he waives 
hearing on the charges set forth in the said complaint and that, with- 
out further evidence or other intervening procedure, the Commission 
may issue and serve upon him findings as to the facts and its conclu- 
sion and an order to cease and desist from the violations of law 
charged in the complaint, and the Commission having made its find- 
ings as to the facts and conclusion that said respondent has violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It 7s ordered, That the respondent, Elmer Sussman, an individual 
trading as Diamond Brokerage Company, or under any other trade 
name, his representatives, agents and employees, in connection with 
the offering for sale, sale, and distribution of diamonds, diamond 
rings, watches, and other jewelry in interstate commerce or in the 
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District of Columbia, do forthwith cease and desist from, directly 
or indirectly : 

1. Representing that said pruducts of respondent are composed of 
materials of a grade and quality superior to that actually contained; 

2. Representing that fictitious prices in excess of the customary 
retail prices at which said products of respondent are customarily 
sold are the usual and customary retail prices for said products; 

3. Representing that respondent is liquidating a stock of merchan- 
dise secured from bankrupt sales, banks, estates, and individuals at 
a fraction of the original cost, when said merchandise was purchased 
in the usual merchandise marts in the usual course of trade; 

4. Representing that respondent’s watches are the latest models, 
unless this is a fact; 

5. Representing that respondent’s diamonds possess a greater de- 
gree of perfection or a greater carat weight than they actually 
POSSESS ; 

6. Representing that respondent is a diamond broker when such 
is not the fact. 

It is further ordered, 'That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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JOSEPH COMINSKY, TRADING AS WAVERLEY TAILORS, 
MAYFAIR CLOTHING COMPANY, AND BARCLAY 
CLOTHING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3193. Complaint, Aug. 3, 1937—Decision, Feb. 17, 1938 


Where an individual engaged, under trade name including word “Tailors” and 


(a) 


(b) 


(c) 


other names, in offer and sale of ready-made suits, overcoats, and topcoats for 
men, through traveling salesmen and agents, to purchasers in various other 
States, in substantial competition with others engaged in sale and distribu- 
tion of such ready-made articles in interstate commerce, including many 
Selling their clothing through salesmen or agents and who have not adopted 
acts, practices, and methods as below set forth, and including (1) many 
who, as manufacturers of such garments, rightly represent themselves as 
such, (2) others who, as purchasers of such products dealt in by them, 
do not represent that they manufacture same, and (8) many who rightfully 
represent their said suits, overcoats, and topcoats for men as tailored 
according to the individual measurements of the purchaser from material 
of the color, weave, grade, quality, and texture selected from sampies dis- 
played, and (4) many who sell such garments made in stock sizes and do 
not represent same as made to purchaser’s individual measurements— 
Represented, through his said agents and representatives and otherwise, 
that orders solicited and received, as aforesaid, were forwarded to him at 
his principal place of business in New York City, and that said place of 
business was a tailoring establishment, facts being he was not a tailor 
or manufacturer of clothing, and none of his said ready-made suits, over- 
coats, and topcoats were made by him, but were manufactured by others; 
Represented, as aforesaid, through order blanks supplied his said agents 
with this trade name thereon and directions for taking measurements 
regarded, usually, as essential to tailoring of suit, overcoat, or topcoat to 
customer’s individual measure, and through the display of such blanks and 
the taking of such measurements, and through statements and conduct of 
his said agents, that the ready-made garments, sale of which was being 
thus solicited, were tailored to individual measurements of purchaser, and 
made use of such expressions as “Tailored-to-Fit,” “Made-to-Measure,” and 
“Custom-Made,” facts being the particular garments involved had been 
previously manufactured without regard to individual measurements of 
purchaser to whom eventually sold, and were “ready-made,” and were not 
tailored to fit, made to measure, custom made, or made to order, as repre- 
sented, but, as aforesaid, were the ready-made variety or stock type, and 
altered, when deemed necessary, to conform partially to measurements 
shown on order blanks; and 

Represented and implied, as aforesaid, to prospective purchasers that he 
would make for and deliver to them made-to-measure or tailor-made gar- 
ments from material of the color, weave, quality, and texture selected by 
purchasers from samples exhibited by said salesmen or agents, facts being 
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suits and other garments sent to customers, in many instances, were not 
made from materials corresponding to samples as displayed to them by 
his said sales agents and representatives, and selected by the purchaser, 
but, in many instances, were furnished in materials substantially inferior 
in quality, grade, and texture to that of sample displayed and selected ; 

With capacity and tendency to mislead and deceive purchasers and prospective 
purchasers into mistaken and erroneous beliefs that said individnal was a 
manufacturer of men’s clothing, garment ordered would be made to indi- 
vidual measurements of purchaser and tailored to fit, made to measure, cus- 
tom made, or made to order, as understood by public, and, as ordered, would 
be made from material, color, weave, grade, quality, and texture selected by 
purchaser from samples exhibited by salesmen or agent, and into purchase 
of his said suits, overcoats, and topcoats in and on account of such beliefs, 
and with result, as a consequence thereof, that substantial trade in inter- 
state commerce was unfairly diverted to him from competitors who do not 
use Similar acts and practices in connection with the sale of their said prod- 
ucts; to their injury and that of the public: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 

Before Mr. John W. Addison, trial examiner. 
Mr. Joseph C. Fehr for the Commission. 


Mr. Benjamin F. Steinberg, of New York City, for respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Joseph 
Cominsky, an individual doing business under the trade names Waver- 
ley Tailors, Mayfair Clothing Company, and Barclay Clothing Com- 
pany, hereinafter referred to as respondent, has been and is using 
unfair methods of competition in commerce as “commerce” is defined 
in said Act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect, as follows: 

ParacrarH 1. Respondent, Joseph Cominsky, is an individual, hav- 
ing his principal office and place of business located at 678 Broadway, 
in the city of New York, in the State of New York. Respondent, for 
more than 2 years last past, has been, and still is, engaged in the busi- 
ness of selling men’s ready-made suits, overcoats, and topcoats, and in 
offering said articles of men’s clothing for sale and selling the same 
in commerce between the State of New York and the several States of 
the United States, and in the District of Columbia. When said arti- 
cles of clothing are sold, respondent transports, or causes the same to 
be transported, from his place of business in the State of New York 
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to the purchasers thereof, located in States of the United States other 
than the State of New York, and in the District of Columbia. There 
has been for more than 2 years last past, and still is, a constant current 
of trade and commerce in said articles of clothing thus sold and dis- 
tributed by respondent, between and among the various States of the 
United States, and in the District of Columbia. Respondent is now, 
and for more than 2 years last past has been, in substantial competi- 
tion with other individuals and with partnerships, corporations, and 
firms engaged in the manufacture, or in the sale and distribution, of 
hike and similar articles of men’s clothing in commerce between and 
among the various States of the United States, and in the District of 
Columbia. 

Par. 2. In the course and conduct of his business, as aforesaid, the 
respondent, by and through sales agents and representatives, sells and 
has sold men’s ready-made suits, overcoats, and topcoats directly to the 
persons by whom such suits, overcoats, and topcoats are to be worn. 
Respondent furnishes and has furnished to his sales agents and repre- 
sentatives order blanks, bearing one of his trade names, which set forth 
directions for taking measurements usually regarded as essential to the 
tailoring of a suit, overcoat, or topcoat to the individual measure of a 
customer. Such sales agents and representatives, by displaying such 
order blanks to customers and prospective customers, and by taking the 
measurements specified thereby, and by their statements and conduct, 
represent and have represented to such customers and prospective cus- 
tomers that the men’s ready-made suits, overcoats, and topcoats sold by 
respondent are tailored to the individual measurements of the pur- 
chasers thereof. Respondent also, through said sales agents and rep- 
resentatives and otherwise, represents to his customers and prospective 
customers, that the men’s ready-made suits, overcoats, and topcoats sold 
and offered for sale by him are “Tailored-to-F it,” “Made to Measure,” 
and “Custom-Made.” Further, respondent represents, through said 
sales agents and representatives and otherwise, that orders so solicited 
and received are forwarded to said respondent at his principal place 
of business, in the city of New York, State of New York, which said 
place of business respondent and his said sales agents and representa- 
tives represent to be a tailoring establishment. Respondent further 
represents that said orders, when received by him, are filled according 
to said measurements, and of a cloth whose grade and texture is repre- 
sented to be the same as the samples displayed by said sales agents and 
representatives and as selected by the customer. 

Par. 3. The statements and representations of respondent set forth 
in paragraph 2 hereof, and others similar thereto, have the capacity 
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and tendency to deceive purchasers and prospective purchasers of 
respondent’s said articles of clothing into the false and erroneous: 
beliefs : 

(a) That respondent is a tailor or manufacturer ; 

(6) That the men’s ready-made suits, overcoats, and topcoats sold 
and distributed by respondent are “Tailored-to-Fit,” “Made to Meas- 
ure,” “Custom-Made,” or “Made to Order”; 

(c) That said men’s ready-made suits, overcoats, and topcoats are 
made in accordance with measurements submitted by said sales 
agents and representatives, and of a cloth whose grade and texture 
is the same as the samples displayed by such sales agents and repre- 
sentatives and as selected by said cutomers. 

Par. 4. In truth and in fact, respondent, trading under the vari- 
ous trade names hereinabove set forth, is not a tailor or manufac- 
turer of clothing. None of the men’s ready-made suits, overcoats, 
and topcoats sold by respondent are made by respondent, but they 
are made by other manufacturers. The said men’s suits, overcoats, 
and topcoats sold and distributed by him were and are not “Tailored 
to Fit,” “Made to Measure,” “Custom Made,” or “Made to Order,” 
as represented, but were and are of the ready-made variety or stock 
type, and are altered, when deemed necessary, to partially conform 
to the measurements shown on the order blanks. Further, in many 
instances, the men’s suits, overcoats, and topcoats sent to customers 
did not and do not correspond to the samples displayed to said cus- 
tomers by said sales agents and representatives, and as selected by 
said customers. Nor are said men’s suits, overcoats, and topcoats 
made in accordance with measurements submitted by respondent’s 
said sales agents and representatives, or of a cloth whose grade and 
texture is the same as that of the samples displayed by said re- 
spondent’s sales agents and representatives, and as selected by the 
customers. In many instances, said garments are furnished in ma- 
terials substantially inferior in quality, grade, and texture to that 
of the sample displayed and selected by the purchasers. 

Par. 5. There are, among the competitors of respondent referred 
to in paragraph 1 hereof, many who manufacture the men’s suits, 
overcoats, and topcoats which they sell, and who rightfully repre- 
sent that they are the manufacturers thereof. There are others of 
said competitors who purchase the men’s suits, overcoats, and top- 
coats in which they deal, and which they resell, who do not repre- 
sent that they manufacture said men’s suits, overcoats, and topcoats. 
There are also, among said competitors, many who rightfully rep- 
resent that the men’s suits, overcoats, and topcoats which they sell 
are tailored according to the individual measurements of the pur- 
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chasers thereof, of a cloth whose grade and texture is the same as 
that of the samples displayed by them and by their sales agents 
and representatives; and others of said competitors who sell men’s 
suits, overcoats, and topcoats made in stock sizes, and who do not 
represent that the men’s suits, overcoats, and topcoats sold by them 
are made to the individual measurements of the purchasers. 

Par. 6. The above alleged acts and practices of respondent have 
the capacity and tendency to mislead and deceive purchasers and 
prospective purchasers into the erroneous beliefs described in para- 
graph 3 hereof, and into the purchase of respondent’s said suits, 
overcoats, and topcoats in and on account of such beliefs. Thereby 
trade is unfairly diverted to respondent from those competitors 
referred to in paragraph 5 as herein described. As a consequence 
thereof, substantial injury is done by respondent to competition in 
commerce among and between the various States of the United 
States, and in the District of Columbia. 

Par. 7. Said acts and practices of respondent are all to the preju- 
dice of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Finpines as To THE Facrs, aNnD Orprr 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on August 3, 1937, issued, and, on August 4, 1937, 
served its complaint in this proceeding upon respondent Joseph Com- 
insky, trading as Waverley Tailors, Mayfair Clothing Company, and 
Barclay Clothing Company, charging him with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint, the Commission by 
order duly entered herein extended the respondent’s time for filing 
answer to January 22, 1938, on which date the respondent filed an 
answer to the complaint wherein he admitted all of the material 
allegations of the complaint to be true and stated that the Commis- 
sion might, without further evidence or other intervening procedure, 
issue and serve upon him findings as to the facts and conclusion and 
an order to cease and desist from the violations of law charged in 
the complaint, which said answer was duly filed in the office of the 
Commission. Thereafter, this proceeding regularly came on for final 
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hearing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the same, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarny 1. Respondent Joseph Cominsky is an individual en- 
gaged in the business of offering for sale, and selling, ready-made 
suits, overcoats, and topcoats for men, through salesmen or agents 
who travel throughout the United States soliciting and accepting or- 
ders for such clothing. His office and principal place of business is 
located at 678 Broadway, New York, N. Y. Respondent has been 
trading and doing business under the names Waverley Tailors, May- 
fair Clothing Company, and Barclay Clothing Company. 

Respondent in the usual course of such business has constantly 
engaged in interstate commerce, selling and shipping such clothing 
from his place of business in New York, N. Y., to purchasers located 
in various other States of the United States. 

In the operation of his business as aforesaid, respondent comes into 
substantial competition with others engaged in selling and distrib- 
uting ready-made suits, overcoats, and topcoats for men, in inter- 
state commerce. Among such competitors are many who likewise 
sell such clothing through salesmen or agents, and who have not 
adopted the acts, practices, and methods in the sale thereof used by 
the respondent in the sale of his clothing as hereinafter described. 

Par. 2. In the course and conduct of his business, as aforesaid, the 
respondent, by and through sales agents and representatives, sells 
ready-made suits, overcoats, and topcoats for men directly to the 
persons by whom such suits, overcoats, and topcoats are to be worn. 
Respondent furnishes to his sales agents and representatives order 
blanks, bearing one of his trade names, which set forth directions 
for taking measurements usually regarded as essential to the tailoring 
of a suit, overcoat, or topcoat to the individual measure of a cus- 
tomer. Such sales agents and representatives, by displaying such 
order blanks to customers and prospective customers, and by taking 
the measurements specified thereby, and by their statements and con- 
duct, represent to such customers and prospective customers that 
the ready-made suits, overcoats, and topcoats for men sold by re- 
spondent are tailored to the individual measurements of the pur- 
chaser thereof. Respondent also, through said sales agents and 
representatives and otherwise, represents to his customers and pro- 
spective customers, that the ready-made suits, overcoats, and topcoats 
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for men sold and offered for sale by him are “Tailored-to-Fit,” “Made- 
to-Measure,” and “Custom-Made,” and implies to prospective pur- 
chasers of his clothing that he will make for, and deliver to, pur- 
chasers of his clothing made-to-measure or tailor-made garments 
made from material of the color, weave, quality, and texture selected 
by purchasers from the samples exhibited by his salesmen or agents. 

In many instances, the garments delivered by the respondent to 
purchasers are not made-to-measure or tailor-made garments, as that 
term is understood by the purchasing public, but are “ready-made” 
or “hand-me-down” garments, having been previously manufactured 
without regard to the individual measurements of the purchaser to 
whom the garment is eventually sold. 

Respondent represents, through said sales agents and representa- 
tives and otherwise, that orders so solicited and received are for- 
warded te the respondent at his principal place of business in the city 
of New York, which said place of business respondent and his sales 
agents and representatives represent to be a tailoring establishment. 
Respondent further represents that said orders when received by him 
are filled by making a garment according to the individual measure- 
ment of the purchaser from a material of the color, weave, grade, 
quality, and texture selected by the purchaser from samples exhibited 
by said agents and representatives. 

Par. 3. The statements and representations of respondent set forth 
in paragraph 2 hereof, and others similar thereto, have the capacity 
and tendency to deceive purchasers and prospective purchasers of 
respondent’s said articles of clothing into the mistaken and erroneous 
belief that the respondent is a manufacturer of men’s clothing; that 
the garment. ordered will be made to the individual measurement of 
the purchaser; that such garment will be “Tailored-to-Fit,” “Made- 
to-Measure,” “Custom-Made,” or “Made-to-Order” as those terms are 
understood by the public; and that the garment ordered will be made 
from material of the color, weave, grade, quality, and texture selected 
by the purchaser from samples exhibited by salesmen or agents of the 
respondent. 

Par. 4. In truth and in fact, respondent, trading under the various 
trade names hereinabove set forth, is not a tailor or manufacturer 
of clothing. None of the ready-made suits, overcoats, and topcoats 
for men sold by respondent are made by respondent, but they are 
made by other manufacturers. The said suits, overcoats, and top- 
coats for men sold and distributed by him were and are not ‘“Tailored- 
to-Fit,” “Made-to-Measure,” “Custom-Made,” or “Made-to-Order,” as 
represented, but were and are of the ready-made variety or stock type, 
and are altered, when deemed necessary, to partially conform to the 
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measurements shown on the order blanks. In many instances, the 
suits, overcoats, and topcoats for men sent to customers are not made 
from materials corresponding to the samples displayed to said cus- 
tomers by said sales agents and representatives, and as selected by 
said purchasers. Nor are said suits, overcoats, and topcoats for men 
made in accordance with individual measurements of the purchasers 
submitted by respondent’s said sales agents and representatives. In 
many instances, said garments are furnished in materials substantially 
inferior in quality, grade, and texture to that of the sample displayed 
and selected by the purchasers. 

Par. 5. There are, among the competitors of respondent referred to 
in paragraph 1 hereof, many who manufacture suits, overcoats, and 
topcoats for men which they sell, and who rightfully represent that 
they are the manufacturers thereof. There are others of said com- 
petitors who purchase suits, overcoats, and topcoats for men in which 
they deal, and which they resell, who do not represent that they 
manufacture said suits, overcoats, and topcoats for men. ‘There are 
also, among said competitors, many who rightfully represent that the 
suits, overcoats, and topcoats for men which they sell are tailored 
according to the individual measurements of the purchasers thereof 
from material of the color, weave, grade, quality, and texture selected 
by purchasers from samples displayed; among said competitors are 
many who sell suits, overcoats, and topcoats for men made in stock 
sizes, and who do not represent that the suits, overcoats, and topcoats 
for men sold by them are made to the individual measurements of 
the purchasers. 

Par. 6. The above alleged acts and practices of respondent have the 
capacity and tendency to mislead and deceive purchasers and pros- 
pective purchasers into the mistaken and erroneous beliefs described 
in paragraph 3 hereof, and into the purchase of respondent’s said 
suits, overcoats, and topcoats for men in and on account of such 
beliefs. Asa consequence thereof, substantial trade in interstate com- 
merce is unfairly diverted to the respondent from his competitors 
who do not use similar acts and practices in connection with the 
sale of their said products in said commerce, to the injury of such 
competitors and the public. 


CONCLUSION 


The aforesaid acts and practices of the respondent Joseph Cominsky, 
trading as Waverley Tailors, Mayfair Clothing Company, and Barclay 
Clothing Company, are to the prejudice of the public and of re- 
spondent’s competitors, and constitute unfair methods of competition 
in commerce, within the intent and meaning of Section 5 of an Act 


WAVERLEY TAILORS, ETO. 785 
17 Order 


of Congress, approved September 26, 1914, entitled, “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on January 22, 1938, by respondent, admitting all the material 
allegations of the complaint to be true, and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondent has violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled, “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It ts ordered, 'That the respondent Joseph Cominsky, an individual 
trading as Waverley Tailors, Mayfair Clothing Company, and Barclay 
Clothing Company, or under any other name or style, his representa- 
tives, agents, and employees, in connection with the offering for 
sale, sale, and distribution of ready-made suits, overcoats and top- 
coats for men in interstate commerce and in the District of Columbia; 
do forthwith cease and desist from directly or indirectly representing : 

1. That respondent manufactures the suits, overcoats and topcoats 
sold and distributed until he actually owns and operates, or directly 
and absolutely controls, the tailoring establishment, factory, or plant 
wherein such clothing is made; 

2. That the ready-made suits, overcoats and topcoats sold by him 
are tailored-to-fit, made-to-measure, custom-made, or made-to-order, 
unless and until his said garments are actually cut and made to the 
individual measurements of the purchasers; 

3. That the garments sold by respondent will be made from the 
material selected by the purchasers from samples submitted by his 
salesmen or agents, unless and until the garments sold by him are 
made from materials of the color, weave, quality, and texture selected 
by such purchasers. 

It is further ordered, That the said respondent shall within 60 days 
from the date of service upon him of this order file with the Commis- 
sion a report in writing setting forth the manner and form in which 
he has complied with this order. 
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In THE MATTER OF 


BUNTE BROTHERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 1811. Complaint, Jan. 17, 1936*—Decision, Feb. 19, 1938 


Where a corporation engaged in manufacture and sale of “break and take,” or 
“draw” or “deal” assortments of candy, sale and distribution of which, afford- 
ing, in connection with sale thereof to public, means or opportunity of 
obtaining a prize or becoming a winner by lot or chance, teaches and en- 
courages gambling among children, who comprise substantial number of 
purchasers and consumers of such type of candy, and particularly of so- 
called “break and take” assortments, and appearance of which “break and 
take,” “draw,” or “deal” assortments in the markets of manufacturers of 
“straight” merchandise has been followed by marked decrease in sale of such 
“straight” goods, due to gambling or lottery feature connected with other— 

Sold to wholesalers and retailers (1) “break and take” assortments, together 
with explanatory display cards for retailers’ use, composed of number of 
chocolate-covered penny candies of uniform size and shape, together with 
number of larger pieces, to be given as prizes to those securing by chance 
one of a relatively few of said uniform pieces, enclosed colored centers of 
which differed from that of majority, and to purchaser of last of said uni- 
form pieces in assortment, and (2) “draw” or “deal” assortments composed 
of number of packages of candy of varying size, together with punchboard 
or push card, as case might be, for sale in accordance with explanatory 
legend thereon and under a plan by which chance purchaser received, for 
nickel paid, one of said packages, of a value in excess of said. sum, or 
nothing, dependent upon success or failure in punching of certain numbers 
or punching of last number in each of certain sections into which board 
was divided; 

So packed and assembled that such various assortments were and might be dis- 
played, distributed, and sold by the numerous retail dealer purchasers thereof 
to consuming public by lot or chance, in accordance with aforesaid or simi- 
lar plans, and sold, as packed, as aforesaid and without alteration or rear- 
rangement, and with knowledge and intent that such candy should and 
would thus be resold to purchasing public as aforesaid by retail dealers 
therein ; contrary to public policy and in competition with many who do not 
make and sell such lottery assortments but sell, in competition therewith, 
their “straight” merchandise, and with many who regard such sale and 
distribution by lot or chance as morally bad and as encouraging gambling, 
and especially among children, and as injurious to industry in question 
through resulting in the merchandising of a chance or lottery instead of 
candy, and as providing retailers with means of violating the laws of the 
several States, and some of whom, for such reasons, refuse to sell candy 
so packed that same can be resold to public by lot or chance; 


1 Amended and supplemental. 
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With result that retailers, finding such “break and take” or “draw” or “deal” 
candy more salable, purchased from it and others employing similar methods, 
trade was diverted to it and such others from aforesaid competitors, able 
to compete on even terms only by giving same or similar devices to retailers, 
some competitors began sale and distribution to public by lot or chance to 
meet competition of manufacturers selling such candy, in constant demand, 
and there was diversion of trade to it from its said competitors and a re- 
straint upon and a detriment to the freedom of fair and legitimate competi- 
tion in industry concerned; to the prejudice and injury of the public and 
competitors: 

Held, ‘That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Before Mr. Miles J. Furnas, trial examiner. 

Mr. Henry C, Lank for the Commission. 

Mr. Leroy Krein and Mr, Samuel G. Clawson, of Chicago, Il., for 
respondent. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Whereas, The Federal Trade Commission did heretofore, to wit 
on May 1, 1930, issue its complaint herein charging and alleging 
that respondent herein is and has been guilty of unfair methods of 
competition in interstate commerce within the meaning and intent 
of Section 5 of an Act of Congress entitled “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914, and 

Whereas, This Commission having reason to believe that respon- 
dent herein has been and is using unfair methods of competition in 
commerce as “commerce” is defined in said act, other than and in 
addition to those in relation to which the Commission issued its com- 
plaint as aforesaid, and it appearing to said Commission that a fur- 
ther proceeding by it in respect thereof would be in the public 
interest : 

Now, therefore, Acting in the public interest, pursuant to the pro- 
visions of the act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that Bunte Brothers, Inc. has been and now 
is using unfair methods of competition in commerce as “commerce” 
is defined in said act, and states its charges in that respect as follows: 

ParagrapH 1. Respondent is a corporation organized under the 
laws of the State of Illinois with its principal office and place of 
business located in the city of Chicago, State of Ilimois. It is now 
and for several years last past has been engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers 
and jobbers and to retail dealers located at points in the various States 
of the United States and causes the said products, when so sold, to 
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be transported from its principal place of business in the city of 
Chicago, Ill., to purchasers thereof in other States of the United 
States at their respective places of business; and there is now and 
has been for several years last past a course of trade and commerce 
by said respondent in such candy between and among the States of 
the United States. In the course and conduct of said business, re- 
spondent is in competition with other corporations and with partner- 
ships and individuals engaged in the manufacture of candy and in 
the sale and distribution thereof in commerce between and among the 
various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers certain packages or assortments of candy so packed 
and assembled as to involve the use of a lottery scheme when sold 
and distributed to the consumers thereof. Certain of said packages 
are hereinafter described for the purpose of showing the methods 
used by respondent, but this list is not all-inclusive of the various 
packages nor does it include all of the details of the several sales 
plans which respondent has been or is using in the distribution of 
candy by lot or chance: 

(a) One of said assortments is composed of a number of pieces of 
chocolate-covered candies of uniform size, shape, and quality, to- 
gether with a number of larger pieces of candy, which larger pieces 
of candy are to be given as prizes to purchasers of said chocolate- 
covered candies in the following manner: 

The majority of said chocolate-covered candies in said assortment 
have centers of the same color but a small number of said chocolate- 
covered candies have centers of a different color. The said pieces of 
candy of uniform size, shape, and quality in said assortment retail 
at the price of 1 cent each but the purchasers who procure one of said 
candies having a center of a different color than the majority of said 
candies are entitled to receive and are to be given free of charge one 
of the said larger pieces of candy. The purchaser of the last piece of 
chocolate-covered candy of uniform size, shape, and quality in said 
assortment is entitled to receive and is to be given free of charge one 
of the said larger pieces,of candy. The aforesaid purchasers of said 
candies who procure a candy having a center colored differently from 
the majority of said pieces of candy, and the purchaser of the last 
piece of candy in said assortment, thus procure one of the said larger 
pieces of candy wholly by lot or chance. 

Respondent furnishes to said wholesale and retail dealers with said 
assortment of candy, a display card, to be used by the retailer in 
offering said merchandise for sale to the public, which display card 
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bears a legend or statement informing the prospective purchaser which 
color of the said colored center candies contained in said assortment 
entitles the purchaser to a prize, and that by purchasing the last: piece 
of candy in said assortment the purchaser will receive one of the said 
larger pieces of candy free of charge. 

(6) Another assortment manufactured and distributed by the re- 
spondent is composed of a number of 1-pound boxes of assorted choco- 
lates, together with a device commonly called a “punchboard.” The 
said boxes of candy are distributed to the consuming public by means 
of said punchboard in the following manner: The sales by means of 
said punchboard are 5 cents each and when a punch is made from 
said board a number is disclosed. The numbers begin with 1 and 
continue to the number of punches there are on the board, but the 
numbers are net arranged in numerical sequence. The board bears a 
statement or statements informing the prospective customer as to 
which numbers receive a box of candy. The punches on said board 
are arranged in three sections, and the purchaser of the last punch 
in the first and second section each receive two 1-pound boxes of candy 
and the purchaser of the last punch on the board receives four 1-pound 
boxes of candy. A purchaser who does not qualify by obtaining one 
of the numbers calling for one of the boxes of candy or by punching 
the last number in one of the sections or on the board receives nothing 
for his money other than the privilege of punching a number from the 
board. The boxes cf candy are worth more than 5 cents each, and a 
purchaser who obtains one of the numbers calling for a box of candy 
receives the same for the price of 5 cents. The numbers on said board 
are effectively concealed from the purchasers or prospective purchasers 
until a punch or selection has been made and the particular punch 
separated from the board. The boxes of candy in said assortment are 
thus distributed to purchasers of punches from said board wholly by 
lot or chance. 

Par. 38. The wholesale dealers to whom respondent sells its assort- 
ments resell said assortments to retail dealers, and said retail dealers, 
and the retail dealers to whom respondent sells direct, expose said 
assortments for sale and sell said candy to the purchasing public in 
accordance with the aforesaid sales plans. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of its products in accordance with the sales plans herein- 
above set forth, as a means of inducing purchasers thereof to purchase 
respondent’s said products in preference to candy offered for sale and 
sold by its competitors. 

Par. 4. The sale of said candy to the purchasing public in the man- 
ner above alleged involves a game of chance or the sale of a chance to 
procure (a) larger pieces of candy; (}) a box or boxes of candy. 
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The use by respondent of said method of the sale of candies by and 
through the use thereof and by the aid of said method is a practice 
of the sort which the common law and criminal statutes have long 
deemed contrary to public policy;-and is contrary to an established 
public policy of the Government of the United States. The use by 
respondent of said method has the dangerous tendency unduly to 
hinder competition or create monopoly in this, to wit: that the use 
thereof has the tendency and capacity to exclude from the branch of 
the candy trade involved in this proceeding competitors who do not 
adopt and use the same method or an equivalent or similar method 
involving the same or an equivalent or similar element of chance or 
lottery scheme. 

Wherefore, many persons, ates and corporations who make and 
sell candy in competition with the respondent, as above alleged, are 
unwilling to offer for sale or sell candy so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the pur- 
chasing public so as to involve a game of chance, and such competitors 
refrain therefrom. 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted, by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade al} 
actual competitors, and to exclude therefrom all potential competi- 
tors, who do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said methods or any method involving a game of 
chance or the sale of a chance to win something by chance or any 
other method that is contrary to public policy. 

Par. 7. The aforementioned methods, acts, and practices of the 
respondent are all to the prejudice of the public and of respondent’s 
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competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprncs As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on May 1, 1930, issued and served its 
complaint upon the respondent, Bunte Brothers, Inc. Thereafter on 
January 17, 1936, the Federal Trade Commission issued and served 
an amended and supplemental complaint upon said respondent, 
charging that respondent had been and was using unfair methods of 
competition in commerce in violation of the provisions of said act. On 
February 8, 1936, the respondent filed its answer to said amended 
and supplemental complaint and, subsequent to the filing of said 
answer, testimony and other evidence in support of the allegations 
of the amended and supplemental complaint were introduced by P. C. 
Kolinski, attorney for the Commission, and in opposition to the 
allegations of the complaint by Leroy Krein, attorney for the re- 
spondent, before Miles J. Furnas, an examiner of the Commission, 
theretotore duly designated by it, and said testimony and other evi- 
dence were duly recorded and) filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on said amended and supplemental complaint and 
answer thereto, testimony and other evidence, and brief in support 
of the complaint and in opposition thereto (oral arguments of coun- 
sel aforesaid having been waived), and the Commission having duly 
considered the matter and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Bunte Brothers, Inc., is a corporation 
organized under the laws of the State of Illinois, with its principal 
office and place of business located in Chicago, Ill. Respondent is 
now, and for several years last past has been, engaged in the manu- 
facture of candies and in the sale and distribution thereof to whole- 
sale dealers and jobbers, and to retail dealers, located in all the States 
of the United States, and causes its said products when so sold to be 
transported from its principal place of business in Chicago, Ill. to 
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purchasers thereof in the State of Illinois and in all the other States. 
of the United States at their respective places of business. And there 
is now, and has been for several years last past, a course of trade and 
commerce by said respondent in such candy between and among the 
States of the United States. In so carrying on said business respond- 
ent is, and has been, engaged in active competition with other cor- 
porations, and with partnerships and individuals engaged in the 
manufacturing of candy, and in the sale and distribution thereof in 
commerce between and among the various States of the United States. 
Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof the respondent has sold in commerce between 
and among the various States of the United States, to wholesale and 
retail dealers, certain packages or assortments of candy composed of 
a number of pieces of chocolate-covered candies of uniform size and 
shape, together with a number of larger pieces of candy, which larger 
pieces of candy were to be given as prizes to purchasers of said 
chocolate-covered candies, in substantially the following manner: 
The majority of said chocolate-covered candies in said assortment 
had centers of the same color, but a small number of said chocolate- 
covered candies had centers of a different color. The said pieces of 
candy of uniform size and shape in said assortment retailed at the 
price of 1 cent each, but the purchasers who procured one of the said 
candies having a center of a color different from the majority of said 
candies were entitled to receive, and were to be given free of charge, 
one of the said larger pieces of candy. The purchaser of the last 
piece of said chocolate-covered candy of uniform size and shape in 
said assortment was entitled to receive, and was to be given free of 
charge, one of the said larger pieces of candy. The aforesaid pur- 
chasers of said) candy who procured a candy having a center colored 
differently from the majority of said pieces of candy, and the pur- 
chaser of the last piece of candy in said assortment, thus procured 
one of the said larger pieces of candy wholly by lot or chance. 
Respondent furnished to said wholesale and retail dealers with 
said assortment of candy a display.card to be used by the retail 
dealer in offering said merchandise for sale to the public, which dis- 
play card bore a legend or statement informing purchasers and pros- 
pective purchasers which color of the said colored center candies con- 
tained in said assortment entitled the purchaser to a prize, and that 
by purchasing the last piece of candy in said assortment. the pur- 
chaser would receive one of the said larger pieces of candy free of 
charge. 
The sale and distribution of said assortment involved the use of a 
lottery scheme, a game of chance, or a gift enterprise when said 
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assortment was sold and distributed to the ultimate consumers 
thereof. The respondent manufactured, sold, and distributed sev- 
eral assortments involving the above-described sales plan or prin- 
ciple, but varying in detail. One such assortment was described by 
respondent as “Mascot Bar Assortment,” another such assortment 
was described by respondent as “Santa Claus Bar Assortment,” and 
still another assortment was described by respondent as “Jar Bar 
Assortment.” The evidence offered shows, and the Commission finds, 
that on or about April 1, 1934, the respondent discontinued the sale 
and distribution of assortments similar to those just above described 
to purchasers located in States other than the State of Illnois. 

Par. 3. In the course and conduct of its business, as described in 
paragraph 1 hereof, the respondent was, and is, selling and dis- 
tributing in commerce between and among the various States of the 
United States several other assortments of candy so packed and 
assembled as to involve the use of a lottery scheme, game of chance, 
or gift enterprise when sold or distributed to the ultimate consumers 
thereof. Such assortments were and are shipped or transported by 
respondent from its place of business in Chicago, Il., to the pur- 
chasers thereof in all of the States of the United States at their 
respective points of location. Such assortments are composed of a 
number of packages of candy of varying sizes, together with a device 
commonly called a “punchboard.” The said packages of candy are 
distributed to the consuming public by means of said punchboard in 
the following manner: 

The said punchboard has a number of indicated holes, and in each 
hole a shp of paper bearing a printed number or legend is secreted. 
Sales are 5 cents each, and when a punch is made from said board 
one of the printed slips bearing a number or legend is disclosed. The 
numbers begin with one and continue to the number of punches 
there are on the board, but the numbers are not arranged in numer- 
ical sequence. The board bears a statement or statements informing 
customers and prospective customers as to which numbers receive a 
package of candy, and the size thereof. The punches on said board 
are arranged in sections, and the purchaser of the last punch in each 
section receives a specified package of candy. A purchaser who does 
not qualify by obtaining one of the numbers or legends calling for 
one of the packages of candy, or by punching the last number in 
one of the sections, receives nothing for his money other than the 
privilege of punching a number from said board. The packages of 
candy are each worth more than 5 cents, and a purchaser who obtains 
one of the numbers calling for a package of candy receives the same 
for the price of 5 cents. The numbers on said board are effectively 
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concealed from purchasers and prospective purchasers until a punch 
or selection has been made and the printed slip of paper separated 
from the board. The packages of candy in said assortment are thus 
distributed to purchasers of punches from said board wholly by lot 
or chance. 

The respondent is and has been distributing several assortments. 
involving the same principle but varying in detail. Some of the 
assortments are composed of packages of candy and other articles 
of merchandise to be given as prizes to purchasers selecting particu- 
lar numbers or legends, and some of the assortments contain a device 
commonly called a “push card” rather than a punchboard, but the 
candy and other merchandise distributed by push cards involve the 
same plan or method as the punchboard. 

Par. 4. Candy assortments involving the lot or chance feature, as 
described in paragraph 2, are generally referred to in the candy trade 
or industry as “break and take” assortments. Assortments of candy 
as described in paragraph 8 above are generally referred to in the 
candy trade or industry as “draw” or “deal” assortments. Assort- 
ments of candy without any lot or chance features in connection 
with their resale to the public are generally referred to in the candy 
trade or industry as “straight” assortments. These terms will be 
used hereafter in these findings to distinguish the separate types of 
assortments. 

Par. 5. The wholesale dealers or jobbers to whom respondent sells, 
or has sold, its assortments resell, or have resold, same to retail 
dealers. Respondent.also sells, and has sold, its assortments direct to 
retail dealers. Numerous retail dealers purchase, and have purchased, 
the assortments described in paragraphs 2 and 3 above either from 
respondent or from wholesale dealers or jobbers who in turn have 
purchased said assortments from the respondent, and such retail 
dealers have, and do, display said assortments for sale to the public 
as packed by the respondent, and the candy contained in the majority 
of said assortments is, or has been, sold and distributed to the con- 
suming public by means of said “break and take” sales plan or 
method, or by means of the punchboards or push cards, in the manner 
above described. 

Par. 6. All sales made by respondent, whether to wholesalers or 
jobbers, or to retail dealers, are, and have been, absolute sales, and 
respondent retains and has retained no control over said assortments 
after they are delivered to the wholesale dealer or jobber, or retail 
dealer. The assortments are, and have been, assembled and packed 
in such manner that they are, and have been, used and may be used 
by retail dealers for distribution to the purchasing public by lot or 
chance without alteration or rearrangement. 
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In the sale and distribution to jobbers and wholesale dealers for 
resale to retail dealers, and to retail dealers direct, of the assort- 
ments of candy described in paragraphs 2 and 3, respondent had, 
and now has, knowledge that the said candy was, and is, to be resold 
to the purchasing public by retail dealers by lot or chance, and it has. 
packed, and does pack, such candy in the way and manner described, 
so that without alteration, addition, or rearrangement thereof, it 
would be, and may be, resold to the public by lot or chance by said 
retail dealers. 

Par. 7. There are in the United States many manufacturers of 
candy who do not manufacture and sell “break and take,” “draw,” or 
“deal,” assortments of candy, and who sell their “straight” merchan- 
dise in interstate commerce in competition with the “break and take,” 
“draw,” or “deal,” candy, and manufacturers of “straight” merchan- 
dise have noted a marked decrease in the sales of their products 
whenever or wherever the “break and take,” “draw,” or “deal,” as- 
sortments have appeared in their market. This decrease in the sale of 
“straight” merchandise is due to the gambling or lottery feature 
connected with the “break and take,” “draw,” or “deal,” candy. 

Witnesses from several branches of the candy industry testified in 
this proceeding to the effect that consumers preferred to purchase 
the “break and take,” “draw,” or “deal,” candy because of the 
gambling feature connected with its sale. The sale and distribution 
of “break and take,” “draw,” or “deal,” assortments of candy, or of 
candy which has connected with its sale to the public the means or 
opportunity of obtaining a prize or becoming a winner by lot or 
chance, teaches and encourages gambling among children, who com- 
prise a substantial number of the purchasers and consumers of this 
type of candy, particularly the “break and take” assortments. 

Par. 8. The sale and distribution of candy by the methods 
described herein is the sale and distribution of candy by lot or 
chance, and constitutes a lottery or gaming device. Competitors of 
respondent appeared as witnesses in this proceeding and testified, and 
the Commission finds, that many competitors regard such sale and 
distribution as morally bad, and as encouraging gambling, especially 
among children, and as injurious to the candy industry because it 
results in the merchandising of a chance or lottery instead of candy, 
and has provided retail merchants with a means of violating the laws 
of the several States. Because of these reasons some competitors of 
respondent refuse to sell candy so packed that it can be resold to the 
public by lot or chance. These competitors are thereby put to a dis- 
advantage in competition. The retailers, finding that they can 
dispose of more candy by the “break and take” method, and that they 
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can dispose of more candy by the “draw” or “deal” method, buy from 
respondent and others employing the same methods of sale, and 
thereby trade is diverted from said competitors to respondent and 
others using similar methods. Such competitors can compete on 
even terms only by giving the same or similar devices to retailers. 
This they are unwilling to do, and their sales of “straight” candy 
show a marked decrease. 

The sale and distribution of candy by lot or chance provides an 
easy means of disposing of such products. There is a constant 
demand for candy which is sold by lot or chance, and in order to 
meet the competition of manufacturers who sell and distribute candy 
which is sold by such methods, some competitors have begun the sale 
and distribution of candy to the public by lot or chance. The use 
of such methods by the respondent in the sale and distribution of 
its candy is prejudicial and injurious to the public and its competi- 
tors, and has resulted in the diversion of trade to respondent from 
its said competitors, and is a restraint upon, and a deteriment to, the 
freedom of fair and legitimate competition in the candy industry. 

Par. 9. As stated previously in these findings, the respondent sells 
its merchandise in all States of the United States, and while the 
annual volume of business of the respondent was not shown exactly, 
an officer of the respondent testified, and the Commission finds, that 
the respondent’s annual volume of “break and take” assortments was 
substantial, and its annual volume of business of “draw” or “deal” 
assortments is, and has been, substantial. 

Par. 10. The Commission finds that the sale and distribution in 
interstate commerce of assortments of candy so packed and assembled 
as to enable retail dealers, without alteration, addition, or rearrange- 
ment, to resell the same to the consuming public by lot or chance, are 
contrary to public policy. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Bunte Broth- 
ers, Inc., are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


ORDER TO CEASE AND DESIST 
This proceeding having been heard by the Federal Trade Com- 


mission upon the amended and supplemental complaint of the Com- 
mission, the answer of respondent, testimony and other evidence 
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taken in support of the allegations of the complaint and in opposi- 
tion thereto before Miles J. Furnas, an examiner of the Commission, 
theretofore duly designated by it, and brief of counsel for the Com- 
mission, and brief of counsel for the respondent (oral argument hav- 
ing been waived), and the Commission having made its findings as 
to the facts and its conclusion that said respondent has violated the 
provisions of an Act of Congress, approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, Bunte Brothers, Inc., a cor- 
poration, its officers, directors, agents, representatives, and employees, 
in the offering for sale, sale, and distribution of candy and candy 
products in interstate commerce, or in the District of Columbia, do 
forthwith cease and desist from: 

1. Selling and distributing to wholesale dealers and jobbers for 
resale to retail dealers, and to retail dealers direct, candy so packed 
and assembled that sales of said candy to the general public are to 
be made, or may be made, by means of a lottery, gaming device, or 
gift enterprise; 

2. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy which are used, or which 
may be used, without alteration or rearrangement of the contents 
of such assortments, to conduct a lottery, gaming device, or gift 
enterprise in the sale or distribution of the candy or candy products 
contained in said assortments to the public; 

3. Packing or assembling in the same packages or assortments of 
candy for sale to the public at retail pieces of candy of uniform size 
and shape, having centers of a different color, together with larger 
pieces of candy, which said larger pieces of candy are to be given 
as prizes to the purchaser procuring a piece of candy having a center 
of a particular color; 

4. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy, together with a device 
commonly called a “punchboard,” or a device commonly called a 
“push card,” for use, or which may be used, in distributing or selling 
said candy to the public at retail; and 

5. Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a “punchboard,” or a device commonly called a 
“oush card,” either with packages or assortments of candy or candy 
products, or separately, bearing a legend or legends or statements 
informing the purchasing public that the candy is being sold to the 
public by lot or chance, or in accordance with a sales plan which 
constitutes a lottery, gaming device, or gift enterprise. 

160451"—39—voL. 26——53 
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It is further ordered, That the respondent shall, within 30 days | 
after the service upon-it of this order, file with the Commission a — 
report in writing setting forth in detail the manner and form in 
which it has complied with the order to cease and desist hereinabove 
set forth. 

Mr. Freer dissented to the inclusion of certain words in the Com- 
mission’s order to cease and desist in this case, involving a respondent. 
located within the Seventh Circuit, because the United States Cir- 
cuit Court of Appeals for the Seventh Circuit in the case of A. 
McLean & Son—Docket 2264—had striken from the order in said 
previous case these words and substituted others for them. 
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COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3149. Complaint, June 11, 1937—Decision, Feb. 19, 1938 


Where a corporation engaged in sale and distribution of toilet water and per- 
fumes, compounded in the United States through blending with alcohol 
vehicle, perfume concentrate, imported as such, or made, by company from 
which it purchased, from the essential oil or flower essence, aromatic 
chemicals, and animal products imported by such company— 

Represented, through use of such words as “Isabey Parfums d’Isabey, Parfums 
d@Isabey ‘Isabey—Paris’,” on labels attached to containers and cartons of 
its said products, that same were made or compounded in France, notwith- 
standing fact its said perfumes, purchased by it as above set forth, were, 
as aforesaid, actually compounded in the United States and were not 
products made or compounded in France or in any other foreign country, or 
imported ; 

With effect of misleading and deceiving a substantial part of purchasing public 
into erroneous and mistaken belief that said representations were true, and 
that perfumes in question were imported into United States from Paris, 
France, and with result that public, acting under mistaken and erroneous 
beliefs induced by such false, deceptive, and misleading statements and 
representations, purchased substantial volume of its said products as and 
for the preferred imported, and particularly preferred French, perfumes, 
and trade was unfairly diverted to it from competitors engaged in manu- 
facture and distribution, or in sale and distribution, of perfumes who 
truthfully describe their products and represent country or source or origin 
thereof; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. 8. Brogdyne Teu, II for the Commission. 
Mr. John H. Glaccwm of Munn, Anderson & Liddy, of New York 
City, for respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Les Par- 
fums d’Isabey, Inc., a corporation, organized and doing business by 
virtue of and under the laws of the State of New York, hereinafter 
referred to as respondent, has been, and is now, using unfair methods 
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of competition in commerce, as “commerce” is defined in the said 
Act of Congress, and it appearing to said Commission that a proceed- 
ing by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Par. 1. Respondent Les Parfums d’Isabey, Inc., is a New York 
corporation, having its principal office and place of business located 
at 312 East Thirty-second Street, city of New York, State of 
New York. The respondent has been for more than 1 year 
last past engaged in the sale and distribution of perfumes to 
retail dealers purchasing for resale. In the course and conduct 
of its business respondent offers said products for sale and sells 
the same in commerce between the State of New York and the 
several States of the United States and in the District of 
Columbia. When the said products are sold, respondent transports 
or causes the same to be transported from its place of business in the 
State of New York to purchasers thereof located in the States of the 
United States other than the State of New York and in the District 
of Columbia. There has been for more than one year last past, and 
still is, a constant current of trade and commerce in said products 
so sold by respondent between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. Respondent is now, and for more than 1 year last past has 
been, engaged in substantial competition with other individuals, firms, 
partnerships, and corporations engaged in the manufacture, sale, and 
distribution of, or in the sale and distribution of, like and similar 
products in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 8. Respondent in soliciting the sale of and in selling its 
products, and for the purpose of creating a demand on the part of 
the consuming public for said commodities, has advertised its com- 
modities through the media of price lists and other printed matter 
published, issued, and circulated through the United States mails to 
its customers and prospective customers located in the various States 
of the United States and in the District of Columbia. 

In the aforesaid ways and by the aforesaid means the respondent 
makes and has made to the general public false and misleading state- 
ments with reference to the commodities offered for sale by it. 

Par. 4. The said price lists and other printed matter published and 
distributed by respondent as aforesaid contain misleading descriptions 
and representations concerning its products. For example, certain of 
the perfumes have printed on the carton thereof or on the labels 
thereof the following words and phrases: 


Isabey parfums d’Isabey, parfums d’Isabey 
Isabey-Paris 
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while on the bottle or container of the perfume appear these words— 
“le muguet isabey.” 

The aforementioned representations and descriptions in the French 
language appearing on the aforesaid articles and their containers 
serve to lead the purchasers and prospective purchasers into the er- 
roneous and mistaken belief that the commodities so described and 
referred to are manufactured in France. 

Par. 5. For many years a substantial part of the consuming public 
has had, and still has, and has so expressed, a marked preference for 
perfumes which are manufactured or compounded in foreign countries, 
especially in France, and then imported into the United States. 

Par. 6. In truth and in fact, the aforesaid articles are not manu- 
factured in France or any other foreign country, but are domestic 
products made cr compounded in the United States. 

Par. 7. There are among the competitors of the respondent manu- 
facturers and distributors of like and similar products who truthfully 
advertise and represent the nature, merit, and origin of their respec- 
tive products. There are also among the competitors of respondent 
manufacturers and distributors of lke and similar products who 
refrain from advertising or representing through their price lists and 
other printed matter that the merchandise offered for sale by them 
has a value, merit, or origin that it does not have. 

Par. 8. The effect of the foregoing false and misleading representa- 
tions and acts of the respondent in selling and offering for sale such 
items of merchandise as hereinbefore referred to is to mislead a sub- 
stantial part of the purchasing and consuming public in the several 
States of the United States and in the District of Columbia by in- 
ducing them to mistakenly believe that the various articles of perfumes 
hereinabove set out and described in paragraph 4 are manufactured 
in France and imported from that country into the United States. 

Par. 9. The aforesaid false and misleading statements and repre- 
sentations on the part of respondent have induced and still induce a 
substantial number of consumer purchasers of said commodities to 
buy the products offered for sale, sold, and distributed by the re- 
spondent on account of the aforesaid erroneous and mistaken. belief. 
As a result thereof trade has been diverted from those competitors of 
respondent engaged in similar businesses referred to in paragraph 7. 
As a consequence thereof substantial injury has been and is being done 
by respondent to competition in commerce between and among the 
various States of the United States and in the District of Columbia. 

Par. 10. The aforementioned methods, acts, and practices of re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors as hereinabove alleged. Such methods, acts, and prac- 
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tices constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Revort, Frnprncs as To THE Facrs, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on June 11, 1937, issued, and on June 
12, 1937, served its complaint in this proceeding upon respondent 
Les Parfums d’Isabey, Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by 
S. Brogdyne Teu, II, attorney for the Commission, and in opposition 
to the allegations of the complaint by John H. Glaccum, attorney 
for the respondent, before William C. Reeves, an examiner of the 
Commission, theretofore duly designated by it; and said testimony 
and evidence was duly recorded and filed in the office of the Com- 
mission. Thereafter the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the com- 
plaint and in opposition thereto (oral argument not having been 
requested), and the Commission having duly considered the same 
and being now fully advised in the premises finds that this pro- 
ceeding is in the interest of the public, and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPy 1. The respondent, Les Parfums d’Isabey, Inc., is a 
corporation organized and doing business under the laws of the 
State of New York. Its principal office and place of business are 
at 245 Fifth Avenue, New York, N. Y. Its shipping point is at 318 
East Thirty-second Street, New York, N. Y. It is engaged in the sale 
and distribution of perfume and toilet water. 

Par. 2. Respondent’s products are distributed from its aforesaid 
place of business to retailers located throughout the United States. 
When orders are received for respondent’s products it causes such 
products to be shipped from its place of business in New York, N. be 
to the purchasers thereof located at various points in the various 
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States of the United States other than the State of New York. 
Since the date of its incorporation, 3 or 4 years ago, the respondent, 
Les Parfums d’Isabey, Inc., has maintained a course of trade in said 
products m commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 3. At all times since respondent entered into said business 
it has been in substantial competition with other corporations, and 
with partnerships and individuals engaged in the sale and distri- 
bution, or in the manufacture, sale, and distribution of perfumes 
im commerce among and between the several States of the United 
States and in the District of Columbia. 

Par. 4. The respondent has advertised and now advertises its 
products by means of labels attached to the containers and cartons 
in which respondent’s products are packed and sold and by use of 
other means. On the labels appear certain words and phrases pur- 
ported to be descriptive of the product and its source or country of 
origin. The following is representative of the statements and rep- 
resentations made on the labels attached to the containers and cartons 
of respondent’s products: 


Isabey Parfums d’Isabey, Parfums d’Isabey “Isabey—Paris.” 


All of the above set out statements and representations appearing 
on the containers and cartons in which respondent’s products are 
packaged and sold are in the French language. 

Par. 5. The respondent purchases the perfumes which it sells and 
distributes under the false and misleading labels above described 
from the George Silver Import Company (now Roure-Dupont, Inc.). 
The George Silver Import Company imports essential oil or flower 
essence, aromatic chemicals, and animal products which are blended 
in various proportions depending upon the formula of the specific 
odor desired. Sometimes these ingredients are imported separately 
in bulk. Sometimes these ingredients are blended before being 
imported. When they are blended, they are referred to in the trade 
as perfume concentrate. The George Silver Import Company im- 
ports either the perfume concentrate already blended in the proper 
proportion for the odors desired or it imports separately the neces- 
sary ingredients of the completed perfume concentrate. After the 
ingredients have been blended so as to form the perfume concentrate, 
it is still necessary to compound or blend this concentrate with an 
alcohol vehicle. 

All of the perfumes purchased by the respondent from the George 
Silver Import Company are actually compounded in the United 
States. As stated above, in some instances ingredients are imported 
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separately, then blended, so as to form perfume concentrate, and 
subsequently compounded with the alcohol vehicle. In other in- 
stances, the perfume concentrate made up of the same ingredients 
which are sometimes imported separately is imported and subse- 
quently compounded with the alcohol vehicle. Perfume concentrate 
as made up of the various ingredients before the addition of the 
alcohol vehicle is not ready for use as a perfume by members of the 
general purchasing public and cannot satisfactorily be used for such 
purpose. A perfume concentrate is not a perfume within the gen- 
erally understood meaning of that term as used by the purchasing 
public. A perfume, as that term is understood by the public gen- 
erally and by the trade, is a compound of a perfume concentrate 
and an alcohol vehicle. A perfume is not made or compounded 
until the alcohol or other agent of application has been united with 
the concentrate. 

The Commission finds that there exists in the minds of the pur- 
chasing public a preference for imported perfumes and a particular 
preference for perfumes made in and imported from France. 

Par. 6. The use by respondent of the statements and representa- 
tions, as set out hereinabove, in which its products are packaged and 
sold has had and now has the capacity and tendency to and does 
mislead and deceive a substantial part of the purchasing public into 
the erroneous and mistaken belief that said representations are true 
and that the said perfume is imported into the United States from 
Paris, France. 

Acting under the mistaken and erroneous beliefs induced by the false, 
deceptive and misleading statements and representations herein re- 
ferred to, the public has purchased a substantial volume of respond- 
ent’s products, with the result that trade has been unfairly diverted 
to the respondent from its competitors engaged in the manufacture 
and distribution, or in the sale and distribution of perfumes, who: 
truthfully describe said perfume and truthfully represent the coun- 
try or source of origin of their products. As a consequence thereof, 
substantial injury has been and is being done by respondents to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Les Parfums 
d’Isabey, Inc., are to the prejudice of the public and respondent’s 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of the Act of Con- 
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gress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondent, testimony and other evidence taken before William C. 
Reeves, an examiner of the Commission, theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, and briefs filed herein and oral argument having been 
requested, and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the provi- 
sions of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, That respondent, Les Parfums d’Isabey, Inc., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of perfumes 
in interstate commerce, or in the District of Columbia, do forthwith 
cease and desist from directly or through implication : 

Representing, through the use of such words as “Les Parfums 
d’Isabey,” or through the use of any foreign words or phrases, or 
through any other means or device, or in any manner, that perfumes 
compounded, bottled, and packaged in the United States are made 
or compounded in France or in any other foreign country, or are 
imported. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In toe Marrer oF 


FIORET SALES COMPANY, INC., AND MURRAY W. MORIN 
AND IRVING UNTERMAN, INDIVIDUALLY AND AS OF- 
FICERS OF FIORET SALES COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8164. Complaint, June 29, -1937—Decision, Feb. 19, 1988 


Where a corporation engaged in sale and distribution of toilet water and per- 
fumes, compounded in the United States through blending with alcohol 
vehicle, perfume concentrate, imported as such, or made, by company from 
which it purchased, from the essential oil or flower essence, aromatic 
chemicals, and animal products imported by such company— 

Represented that its said products were made or compounded in France or 
imported, through use, on labels attached to containers and cartons of its 
products, of such words, phrases, and legends as “Les Parfums des Jardine 
de Fioret, Paris, New York,” “le Parfum. et l’ensemble de sa presentation 
ont ete crees en France par Les. Parfums des Jardine de FIORET a Paris. 
Iis sont la propriete exclusive de FIoRET, INC., pour les Htats Unix 
de ’Amerique ou ils sont completes COUTES CONTREFACONS seront rigoureuse- 
ment poursuivies. FIoRET, Inc., New York. Paris BOTTLED IN WU. Ss. A.,” not- 
withstanding fact its said perfumes, purchased by it as above set forth, 
were, as aforesaid, actually compounded in the United States and were 
not products made or compounded in France, or in any other foreign 
country, or imported; 

With effect of misleading and deceiving a substantial part of purchasing public 
into erroneous and mistaken belief that said representations were true, and 
that perfumes in question were imported into United States from Paris, 
France, and with result that public, acting under mistaken and erroneous 
beliefs induced by such false, deceptive, and: misleading statements and 
representations, purchased substantial volume of its said products as and 
for the preferred imported, and particularly preferred French, perfumes, 
and trade was unfairly diverted to it from competitors engaged in manu- 
facture and distribution, or in sale and distribution, of perfumes who 
truthfully describe their products and represent country or source or 
origin thereof; to the substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 

Mr. 8S. Brogdyne Teu, II, for the Commission. 

Mr. John H. Glaccum of Munn, Anderson & Liddy, of New York 
City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
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sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Fioret Sales 
Company, Inc., a New York corporation, and Murray W. Morin and 
Irving Unterman, individuals and officers of Fioret Sales Company, 
Inc., hereinafter referred to as respondents, have been and are using 
unfair methods of competition in commerce, as “commerce” is defined 
in said Act of Congress, and it appearing to said Commission that the 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrapy 1. Respondent, Fioret Sales Company, Inc., is a corpo- 
ration organized and doing business under the laws of the State of 
New York, having its principal place of business at 312 East Thirty- 
second Street, city of New York, State of New York. Respondents, 
Murray W. Morin and Irving Unterman, are respectively president 
and secretary and treasurer of Fioret Sales Company, Inc. Respond- 
ents are now and have been for more than 1 year last past engaged in 
the manufacture and in the sale and distribution of perfumes in 
commerce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of their said business respondents 
are now and have been in substantial competition with other indi- 
viduals, partnerships, firms, and corporations likewise engaged in the 
business of manufacturing and selling perfumes in commerce between 
and among the various States of the United States and in the District 
of Columbia. 

Par. 3. When said products are sold respondents transport or cause 
same to be transported from their place of business in the State of 
New York to purchasers thereof located in States of the United 
States other than the State of New York, and in the District of 
Columbia. There has been for more than 1 year last past and still 
is a constant current of trade in commerce in said products so sold 
by respondents between and among the various States of the United 
States and in the District of Columbia. 

Par. 4. Respondents, in soliciting the sale and in the selling of their 
products, and for the purpose of creating a demand on the part of 
the consuming public for said commodities, have advertised their 
products through the media of price lists and other printed matter 
published, issued, and circulated through the United States mails 
to their customers and prospective customers in the various States of 
the United States and in the District of Columbia. 

In the aforesaid ways and by the aforesaid means the respondents 
make and have made to the general public false and misleading state- 
ments with reference to the commodities offered for sale by them. 
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Par. 5. The said price lists and other printed matter published and 
distributed by respondents as aforesaid contain misleading deserip- 
tions and representations concerning their products. For example, 
certain of the perfumes have printed on the carton thereof the fol-. 
lowing words and phrases: 

Les Parfums des Jardins 
de 


Fioret 
Paris New York 


The above language appears on the display part of the carton in 
which respondents’ perfumes are sold. 
On the back of the display carton in which respondents’ perfumes 
are sold appears the following in French: 
le Parfum. 
et ensemble de sa presentation 
ont et crees en France par 
Les Parfums des Jardins 
de FIORET a Paris 
Ils sont la propriete exclusive 
de FIORET, INC. 
pour les Etats Unis d’Amerique 
ou ils sont completes 
TOUTES CONTREFACONS seront 
rigoureusement poursuivies 
FIORET, INC. 
New York 
Paris 
BOTTLED IN U.S. A. 


Par. 6. The aforementioned representations and descriptions ap- 
pearing on the aforesaid articles and their containers by labels with 
the above set out words printed thereon serve to lead purchasers and 
prospective purchasers into the erroneous and mistaken belief that the 
commodities so described and referred to are manufactured in France. 

Par. 7. For many years a substantial part of the consuming public 
has had, and still has, and has so expressed, a marked preference for 
perfumes which are manufactured or compounded in foreign coun- 
tries, especially in France, and then imported into the United States. 

Par. 8. In truth and in fact, the aforesaid articles are not manu- 
factured in France or any other foreign country, but are domestic 
products made or compounded in the United States. 

Par. 9. There are among the competitors of respondents manu- 
facturers and distributors of like and similar products who truth- 
fully advertise and represent the nature, merit, and origin of their 
respective products. 
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There are also among the competitors of respondents manufac- 
turers and distributors of like and similar products who refrain from 
advertising or representing, through their price lists and other printed 
matter, that the merchandise offered for sale by them has a value, 
merit, or origin that it does not have. 

Par. 10. The effect of the foregoing false and misleading represen- 
tations and acts of the respondents in selling and offering for sale 
such items of merchandise as hereinbefore referred to is to mislead a 
substantial part of the purchasing and consuming public in the sev- 
eral States of the United States and in the District of Columbia by 
inducing them to mistakenly believe that: 

(1) The various articles of perfumes hereinabove set out and 
described in paragraph 5 are manufactured in France and imported 
from that country into the United States. 

Par. 11. The aforesaid false and misleading statements and repre- 
sentations on the part of respondents have induced and still induce a 
substantial number of consumer purchasers of said products to buy the 
products offered for sale, sold, and distributed by the respondents on 
account of the aforementioned mistaken and erroneous belief. As a 
result thereof trade has been diverted from those competitors of re- 
spondents engaged in similar businesses. As a consequence thereof 
substantial injury has been and is being done by respondents to com- 
petition in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 12. The aforementioned methods, acts, and practices of re- 
spondents are all to the prejudice of the public and of respondents’ 
competitors as hereinabove alleged. Such methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finpincs As ro THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 29, 1937, issued, and on June 30, 
1937, served its complaint in this proceeding upon respondent Fioret 
Sales Company, Inc., a corporation and respondents Murray W. 
Morin and Irving Unterman, individually, and as officers of re- 
spondent Fioret Sales Company, Inc., charging them with the use 
of unfair methods of competition in commerce in violation of the 
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provisions of said act. After the issuance of said complaint and the 
filing of respondents’ answer thereto, testimony and other evidence 
in support of the allegations of said complaint were introduced by S. 
Brogdyne Teu, II, attorney for the Commission, and in opposition to 
the allegations of the complaint by John H. Glaccum, attorney for the 
respondents, before William C. Reeves, an examiner of the Commis-. 
sion, theretofore duly designated by it, and said testimony and other 
evidence were duly recorded and filed in the office of the Commission. 
Thereafter the proceeding regularly came on for final hearing before 
the Commission on the said complaint, the answer thereto, testimony 
and other evidence, briefs in support of the complaint and in oppo- 
sition thereto (oral argument not having been requested), and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Fioret Sales Company, Inc., is a 
corporation organized and doing business under the laws of the State 
of New York. Its principal office and place of business are at 245 
Fifth Avenue, New York, N. Y. Its shipping point is at 312 East 
Thirty-second Street, New York, N. Y. It is engaged in the sale 
and distribution of perfumes and toilet waters. 

Respondents Murray W. Morin and Irving Unterman are respec- 
tively, president and secretary and treasurer of respondent Fioret 
Sales Company, Inc. 

Par. 2. Respondent’s products are distributed from its place of 
business to retailers located throughout the United States. When 
orders are received for respondents’ said products they cause them 
to be shipped from their place of business at New York, N. Y., to the 
purchasers thereof located at various points in the various States 
of the United States other than the State of New York. Since the 
date of incorporation, 2 or 3 years ago, the respondent, Fioret Sales 
Company, Inc., under, by, and through the direction of respondents 
Murray W. Morin and Irving Unterman, has maintained a course 
of trade in said products in commerce in and among the various States 
of the United States and in the District of Columbia. 

Par. 8. At all times since respondents entered into said business 
they have been in substantial competition with other corporations, and 
with partnerships and individuals engaged in the sale and distribu- 
tion, or manufacture, sale, and distribution of perfumes in commerce, 
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among and between the several States of the United States and in the 
District of Columbia. 

Par. 4, The respondents have advertised and now advertise their 
products by means of labels attached to the containers and cartons in 
which respondents’ products are packaged and sold. On the labels 
appear certain words and phrases purported to be descriptive of the 
product and its source or country of origin. The following is repre- 
sentative of the statements and representations made on the labels 
attached to the containers and cartons of respondents’ products: 

Les Parfums des Jardine 
de 
Fioret 
Paris New York 
On the back of the display carton in which respondents’ perfumes 
are packaged and sold appears the following: 
le Parfum 
et l’ensemble de sa presentation ont 
ete crees en France par Les Parfums 


des Jardins 
de FIORET a Paris 


Tis sont la propriete exclusive 
de FIORNT, INC. 


pour les Etats Unis de ’Amerique 
ou ils sont completes 


COUTES CONTREFACONS seront rigoureusement poursuivies 
FIORET, INC. 
New York 
Paris 
BOTTLED IN U. S. A. 


Substantially all of the above set out statements and representations 
appearing on the containers and cartons in which respondents’ prod- 
ucts are packed and sold are in the French language. 

Par. 5. The respondents purchase the perfumes which they sell and 
distribute under the false and misleading labels above described from 
the George Silver Import Company (now Roure-Dupont, Inc.). The 
George Silver Import Company imports essential oil or flower essence, 
aromatic chemicals, and animal products which are blended in various 
proportions depending upon the formula of the specific odor desired. 
Sometimes these ingredients are imported separately in bulk. Some- 
times these ingredients are blended before being imported. When 
they are blended, they are referred to in the trade as perfume concen- 
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trate. The George Silver Import Company imports either the per- 
fume concentrate already blended in the proper proportion for the 
odors desired or it imports separately the necessary ingredients of the 
completed perfume concentrate. After the ingredients have been 
blended so as to form the perfume concentrate, it is still necessary to 
compound or blend this concentrate with an alcohol vehicle. 

All of the perfumes purchased by the respondents from the George 
Silver Import Company are actually compounded in the United 
States. As stated above, in some instances ingredients are imported 
separately, then blended, so as to form perfume concentrate, and sub- 
sequently compounded with the alcohol vehicle. In other instances, 
the perfume concentrate made up of the same ingredients which are 
sometimes imported separately 1s imported and subsequently com- 
pounded with the alcohol vehicle. Perfume concentrate as made up of 
the various ingredients before the addition of the alcohol vehicle is not 
ready for use as a perfume by members of the general purchasing pub- 
lic and cannot satisfactorily be used for such purpose. A perfume 
concentrate is not a perfume within the generally understood meaning 
of that term as used by the purchasing public. A perfume, as that 
term is understood by the public generally and by the trade, is a com- 
pound of a perfume concentrate and an alcohol vehicle. A perfume 
is not made or compounded until the alcohol or other agent of applica- 
tion has been united with the concentrate. 

There exists in the minds of the purchasing public a preference for 
imported perfumes and a particular preference for perfumes made in 
and imported from France, 

Par. 6. The use by respondents of the statements and representa- 
tions on the cartons and containers, as set out hereinabove, in which 
their products are packaged and sold has had, and now has the capacity 
and tendency to and does mislead and deceive a substantial part of the 
purchasing public into the erroneous and mistaken belief that said 
representations are true and that the said perfume is an imported per- 
fume from Paris, France. 

Acting under the mistaken and erroneous beliefs induced by the 
false, deceptive and misleading statements and representations herein 
referred to, the public has purchased a substantial volume of respond- 
ents’ products, with the result that trade has been unfairly diverted 
to the respondents from their competitors engaged in the manufacture, 
sale, and distribution, or in the sale and distribution of perfumes, Be 
tr Nataly, represent the country or source of origin of their pr oducts. 
As a consequence thereof, substantial injury has been, and is, being 
done by respondents to competition in commerce Fe and among 
the various States of the United States and in the District of Columbidt 
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The aforesaid acts and practices of the respondents, Fioret Sales 
Company, Inc., Murray W. Morin and Irving Unterman, individually, 
and as officers of the respondent, Fioret Sales Company, Inc., are to the 
prejudice of the public and to the respondents’ competitors, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress approved September 
26, 1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondents, 
testimony, and other evidence taken before William C. Reeves, an ex- 
aminer of the Commission, theretofore duly designated by it, in sup- 
port of the allegations of said complaint and in opposition thereto, 
and briefs filed herein (oral argument not having been requested), and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

It is ordered, That the respondents, Fioret Sales Company, Inc., a 
corporation, its officers, representatives, agents, and employees, and 
Murray W. Morin and Irving Unterman, individually, and as officers 
of respondent Fioret Sales Company, Inc., in connection with the 
offering for sale, sale, and distribution of perfumes in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from, directly or through implication: 

Representing, through the use of such words as “Les Parfums des 
Jardine de Fioret,’ or through the use of any foreign words or 
phrases, or through any other means or device, or in any manner, that 
perfumes manufactured or compounded in the United States are made 
or compounded in France or in any other foreign country, or are 
imported. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 

160451™—39—vor, 26——54 
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In THE MATTER OF 


ALPHA LABORATORY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


1 


Docket 2968. Oomplaint, June 29, 1937*—Decision, Feb. 25, 1938 


Where a corporation engaged in sale and distribution of certain so-called hy- 
gienic products for women, including its so-called “Va-Jel” and similar 
products, and certain device for use of former, in substantial competition 
with others engaged in offer and sale, in commerce among the various 
States, of so-called hygienic and other products used and useful for pur- 
poses for which it recommended its said products, and including many 
who sell and distribute, or manufacture and distribute, so-called feminine 
hygiene products in commerce without in any way misrepresenting effec- 
tiveness or efficacy thereof for such purposes, and including those offering 
medicines or preparations for use by women for hygienic, antiseptic, ger- 
micidal, and similar purposes without stating expressly or implying that 
their said products are invariably or uniformly effective for the purposes 
for which recommended, and those engaged in offer and sale in interstate 
commerce of medicines or other preparations, for use by women, and 
truthfully represented to public; in advertising its said product through 
printed pamphlets, leaflets, booklets, and other printed matter distributed 
among purchasers and prospective purchasers and through such matter 
placed in carton or container in which product was marketed, and through 
large window displays made use of by its agents in calling upon drug- 
gists and others interested in purchase of said product— 

(a) Represented that said “Va-Jel,’ sold with said device, as aforesaid, was 
effective as a contraceptive, and that it constituted a scientific prophylac- 
tic for feminine hygiene purposes and a protection against venereal 
diseases and acted both mechanically and as a germicide in preventing 
feminine hygienic troubles, facts being it was not effective as aforesaid 
claimed, did not constitute a scientific preparation, had no _ beneficial 
therapeutic use in so-called feminine hygiene, and had no therapeutic 
value whatever in treatment of ailments, ills, and diseases peculiar to 
women, and would not act as a preventive of diseases specified in either 
sex; 

(b) Represented that said preparation was prescribed by thousands of phy- 
sicians and that it had the approval of the American Medical Association, 
American Birth Control League, and physicians generally, and that it was 
connected with aforesaid League, facts being product in question had 
never been approved for use by said Association, was not used or recom- 
mended for use by large number of well-known Clinics, nor recommended 
by medical profession generally, and it was not connected with and did 
not cooperate in any manner with such League; 


1 Amended. 


ALPHA LABORATORY, INC. 815 


$14 Complaint 


(ce) Represented that preparation in question was not a patent or proprietary 
medicine, but an open formula, and that it and appliance or device in 
question might be used with safety and without deleterious effects by all 
women, facts being use of product and device was not harmless, as in- 
discriminate use thereof in many cases was capable of causing injuries 
and having deleterious effect upon user; and 

(d@) Made use of and displayed its corporate name, containing word “Labora- 
tory,’ in its advertisements and advertising matter, and represented that 
it owned and operated a laboratory, facts being it did not own, control, 
or operate any laboratory or place devoted to application of scientific 
principles in the making or preparation of its said products, and of which 
it was not the manufacturer ; 

With effect of misleading and deceiving purchasing public into erroneous be- 
_lief that said representations were true and that purchasing public, as a 
consequence of mistaken and erroneous beliefs induced by such false and 
misleading statements and representations, bought substantial volume of 
its said products and trade was unfairly diverted to it from competitors 
engaged in sale and distribution of feminine hygiene products in com- 
merce as aforesaid, or in manufacture, sale, and distribution thereof, and 
who truthfully represent the efficacy of their said products; to the 
substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Wr. Robert S. Hall, trial examiner. 


Mr. William L. Taggart for the Commission. 
Mr. L. Louis Karton, of Chicago, IL, for respondent. 


AMENDED COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Alpha 
Laboratory, Inc., a corporation, hereinafter designated as respondent, 
is now and has been using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereto would be in 
the public interest, hereby issues its amended complaint stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent, Alpha Laboratory, Inc., is now, and 
has been for several years last past, a corporation organized, existing, 
and doing business, under and by virtue of the laws of the State of 
Illinois, with its office and principal place of business at 5908 North 
Clark Street in the city of Chicago and the State aforesaid. 

Respondent has been engaged in the sale and distribution of cer- 
tain so-called hygienic and other products for use by women, in com- 
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merce between the State of Illinois and the various other States of 
the United States and in the District of Columbia. It causes these 
products, when sold, to be transported from its aforesaid place of 
business to purchasers thereof in the various States of the United 
States other than the State of Illinois and in the District of Columbia. 

In the course and conduct of said business, respondent has been 
and is in substantial competition with other individuals, partnerships, 
and corporations similarly engaged in offering for sale and selling in 
commerce among and between the various States of the United States 
so-called hygienic and other products intended and designed for use 
by women exclusively. 

Par. 2. In the course and conduct of its business, it has been and 
is the practice of respondent to offer for sale and sell for such use a 
product known and described as Va-Jel and similar products. Such 
products are sold principally to wholesale druggists, although when 
an order is received by respondent from any individual unit of the 
purchasing or consuming public, it is filled by respondent. 

In the carton or container in which the said product is marketed, 
there is enclosed certain advertising literature in which the preduct 
is represented and described. Such advertising matter is also dis- 
tributed by respondent among purchasers and prospective purchasers 
who inquire about the said product. It also employs and uses agents 
for the introduction of said product and promotion of its sale. They 
call upon druggists and install advertising window display and dis- 
tribute other advertising matter including circulars, a booklet en- 
titled “A Confidential Talk to Women” and matches, the latter of 
which contain on their cover certain legends. Such legends are 
“Let Va-Jel Scientific Prophylactic Open the Way for a Better, Hap- 
pier Life for all Women. Doctors advise use of Va-Jel.” On the 
inside of such cover of the matches appears the following: (sic) 
“Strike for Freedom. Va-Jel solves the Woman’s Problem. Send 
this folder with self-addressed stamped envelope to Alpha Labora- 
tory, Inc., Chicago, Illinois, for Free booklet ‘A Confidential Talk 
to Women.’ Va-Jel has no substitute.” 

As inducements to the purchase of Va-Jel, respondent represents 
that use of such product will prevent conception; that it is a pro- 
tection against venereal diseases. As a further inducement for the 
purchase of its product. Va-Jel, respondent has represented its co- 
operation with the American Birth Control League using such lan- 
guage as signifies and implies the close connection between respond- 
ent and such League. It also represents that it has received approval 
of the product Va-Jel by the American Medical Association and by 
physicians generally, and that it is generally dispensed and _ pre- 
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scribed by thousands of physicians. It further represents that re- 
spondent is well known to the medical profession for its high class 
pharmaceutical products. Respondent further represents that the 
product Va-Jel is not a patent or proprietary medicine but rather an 
open formula which is given to physicians whenever they request it. 

In truth and in fact the use of respondent’s said product neither 
uniformly nor invariably prevents conception, nor the contraction 
of yenereal diseases. It is neither a scientific prophylactic which 
opens the way to a better and happier life for all women, nor does 
it solve the woman’s problem. The product Va-Jel has not received 
the approval of The American Medical Association, nor of any of- 
ficer, medium, or agency thereof. It has not been dispensed and pre- 
scribed by thousands of physicians, and respondent is not known in 
the medical profession for the high class of its pharmaceutical prod- 
ucts. There is no connection, direct or indirect, between the respond- 
ent and The American Birth Control League. The product of re- 
spondent is a patent or proprietary medicine. It is not an open 
formula as the words are generally understood since ingredients of 
the product are not declared or disclosed. 

Par. 3. Respondent represents in its corporate name and in the 
sale of its products that it owns and operates a laboratory and uses 
and displays such name containing the word “laboratory” in its ad- 
vertisements and advertising matter. In truth and in fact respond- 
ent does not own, control, or operate any laboratory and does not own, 
operate, or control any place devoted to the application of scientific 
principles in the making or preparation of said products. Respondent 
is not the manufacturer of the products it sells but purchases said 
products from others. 

Par. 4. There are now and for several years last past have been 
individuals, partnerships, and corporations who have been offering 
for sale and selling in interstate commerce medicines or preparations 
of various kinds for use by women in so-called feminine hygiene, 
antiseptic, germicidal and for similar uses without stating expressly 
or implying or importing in their representations that their products 
or any of them are invariably or uniformly effectual. There are now 
and for several years last past have been individuals, partnerships, 
and corporations offering for sale and selling in interstate commerce 
medicines or other preparations which they truthfully represent will 
prevent the contraction of venereal diseases by women when used in 
accordance with directions. 

Par. 5. The aforesaid practices of respondent have had and have 
the capacity and tendency to mislead and deceive wholesale dealers, 
retail dealers and their customers, the consuming or purchasing public, 
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into the erroneous beliefs that Va-Jel is invariably and uniformly 
effective in preventing conception and is likewise a preventive of 
venereal diseases, and that all other representations of the respondent 
hereinbefore stated in paragraph 2 are true, and into the purchase of 
such product in reliance upon such erroneous beliefs or one or more 
of them. 

The aforesaid practices have also had and have the capacity and 
tendency to divert trade to respondent from the competitors men- 
tioned in paragraph 4 hereof, as a result of which respondent has been 
doing and is doing substantial injury to such competitors in the 
course of such competition. 

Par. 6. The aforementioned methods, acts, and practices of re- 
spondents are all to the prejudice of the public and respondent’s 
competitors as hereinabove alleged. Said methods, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, Frnprin¢s as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on June 29, 1937, issued and, on July 1, 
1937, served its amended complaint in this proceeding upon respond- 
ent Alpha Laboratories, Inc., a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said amended com- 
plaint, and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by William L. Taggart, attorney for the Commission, 
before Robert S. Hall, an examiner of the Commission theretofore 
duly designated by it. Thereafter, on October 21, 1937, the respond- 
ent, submitted an amended answer to the complaint, in which answer 
respondent admitted all of the material allegations of the amended 
complaint to be true and stated that it waived hearings on the charges 
set forth in said amended complaint and that, without further evi- 
dence or other intervening procedure, the Commission might issue 
and serve upon it findings as to the facts and conclusion and an order 
to cease and desist from the violations of law charged in the amended 
complaint. ‘The Commission, by order entered herein, substituted 
said amended answer dated October 21, 1937, in lieu of the original 
answer to the amended complaint filed on July 19, 1937. Thereafter 
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the proceeding regularly came on for final hearing before the Com- 
mission on said amended complaint, amended answer dated October 
21, 1937, and testimony and other evidence; and the Commission 
having duly considered the matter, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


Paracrapy 1, Respondent, Alpha Laboratory, Inc., a corporation 
organized, existing, and doing business, under and by virtue of the 
laws of the State of Illinois, with its office and principal place of 
business at 825 West Huron Street, in the city of Chicago and the 
State aforesaid. 

Respondent is now, and for the past several years has been, engaged 
in the sale and distribution of certain so-called hygienic products for 
use by women. It causes these products, when sold, to be transported 
from its aforesaid place of business to purchasers thereof located at 
points in the various States of the United States other than the State 
of Illinois and in the District of Columbia. 

In the course and conduct of said business, respondent has been and 
is in substantial competition with other corporations and with indi- 
viduals, partnerships, and corporations similarly engaged in offering 
for sale and selling in commerce among and between the various 
States of the United States so-called hygienic and other products 
used and useful for the purpose for which respondent recommends 
that its said product be used. 

The respondent advertises the product to the public through printed 
pamphlets, leaflets, booklets, and other printed matter which it dis- 
tributes among purchasers and prospective purchasers. The adver- 
tising matter in addition to being distributed generally is placed in 
the carton or container in which the said product is marketed. Re- 
spondent as an advertising medium also employs agents who call upon 
druggists and others interested in the purchase of the product and 
make representations in addition to those in the printed matter and 
install large window displays. 

In one of said booklets, called “A Confidential Talk to Women,” and 
on the cover of pocket matches the following statements appear : 


Let Va-Jel scientific prophylactic open the way for a better happier life for all 
women. 

Doctors advise use of Va-Jel. 

Va-Jel solves the womens problem. 

Send this folder with self-addressed stamped envelope to Alpha Laboratory, 
Ine., Chicago, Ill., for free booklet. 
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As further inducements to the purchasing public, respondent repre- 
sents in its advertising and otherwise, directly and by implication, 
that the use of Va-Jel will prevent pregnancy; and that it is a pro- 
tection against venereal diseases; that respondent works in coopera- 
tion with the American Birth Control League, using such language as 
signifies and implies a close connection between respondent and such 
League. It also represents that it has received approval of the product 
Va-Jel by the American Medical Association and by physicians gen- 
erally, and that it is generally dispensed and prescribed by thousands 
of physicians. It further represents that respondent is well known to 
the medical profession for its high-class pharmaceutical products. 

Par. 2. It has been and is the practice of respondent, to offer for 
sale and sell to the purchasing public for such use as is herein set 
out a product known as Va-Jel and similar products. Va-Jel is a 
jelly consisting of glycerine, gum tragacanth, lactic acid, phenol, and 
some scent. It is applied through a pipe, tube, or applicator, inserted 
by hand in the vagina and the tube squeezed to force the jelly up 
into the vagina. 

The use of the product as directed will not prevent conception. A 
contraceptive jelly such as that sold by the respondent is only effec- 
tive when used to function with an occlusive device placed in the 
vagina at the opening of the cervix. The secretions that flow from 
the cervix and in the vagina during intercourse prevent the jelly alone 
from acting as an occlusive. No occlusive device is supplied with 
respondent’s product. A contraceptive jelly is further rendered in- 
effective because the vaginal secretion has an acidity or alkalinity 
which not only varies between different women but also varies in the 
same person from week to week and from month to month which may 
or may not render such a jelly ineffective depending upon the degree of 
acidity or alkalinity which may be present at a given time. The re- 
spondent’s product has not sufficient germ destroying power to isolate 
and destroy the male sperm. 

The product is not a scientific prophylactic and has no beneficial 
use therapeutically in so-called feminine hygiene. The preparation 
has no therapeutic value whatever in the treatment of ailments, ills, 
and diseases peculiar to women and will not act as a preventative of 
venereal disease in either sex. 

The use of the product with the applicator is not harmless as in 
many cases the indiscriminate use of the product and the applicator 
is capable of causing injuries and might have a deleterious effect upon 
the female using it. 

The product has never been approved for use by the American 
Medical Association and is not used or recommended for use by a 
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large number of well known clinics and is not recommended by the 
medical profession generally. The respondent is not connected with 
and does not cooperate in any manner with the American Birth 
Control League. 

Par, 3. Respondent represents in its corporate name and in the sale 
of its products that it owns and operates a laboratory, and it uses and 
displays such name containing the word “laboratory” in its advertise- 
ments and advertising matter. In truth and in fact respondent does 
not own, control or operate any laboratory and does not own or control 
any place devoted to the application of scientific principles in the 
making or preparation of said products. Respondent is not the manu- 
facturer of the products it sells but purchases said products from 
others, 

Many of the respondent’s competitors who sell and distribute, or 
manufacture, seli, and distribute so-called feminine hygiene products 
in commerce, do not in any way misrepresent the effectiveness of their 
products or their efficacy for feminine hygienic purposes. 

Par. 4. The use by respondent of the representations set forth above 
has had and now has the capacity and tendency to and does mislead 
and deceive the purchasing public into the erroneous belief that said 
representations are true. As a consequence of the mistaken and 
erroneous beliefs induced by the false and misleading statements and 
representations above referred to, the purchasing public has purchased 
a substantial volume of respondent’s products with the result that 
trade has been unfairly diverted to the respondent from its competi- 
tors engaged in the business of selling and distributing feminine 
hygiene products in said commerce, or in the manufacture, and in the 
sale and distribution of feminine hygiene products in said commerce, 
who truthfully represent the efficacy of their products. As a result 
thereof, substantial injury has been and is now being done by re- 
spondent to competition, in commerce, among and between the various 
States of the United States and the District of Columbia. 

Par. 5. There are now and for several years last past have been 
individuals, partnerships, and corporations who have been offering 
for sale and selling in interstate commerce medicines or preparations 
of various kinds for use by women for hygienic, antiseptic, germi- 
cidal and for similar purposes without stating expressly or implying 
cr importing in their representations that their products are invari- 
ably or uniformly effective for the purposes for which they are recom- 
mended. There are now and for several years last past have been 
individuals, partnerships, and corporations offering for sale and sell- 
ing in interstate commerce medicines or other preparations for use by 
women which are truthfully represented to the public. 
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The aforesaid acts and practices of the respondent Alpha Labora- 
tories, Inc. are to the prejudice of the public and respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission, testimony 
and other evidence taken before Robert S. Hall, an examiner of the 
Commission theretofore duly designated by it, in support of the 
allegations of said complaint and the amended answer of respondent, 
dated October 21, 1937, in which answer respondent admits all the 
material allegations of the complaint to be true and states that the 
Commission may, without the taking of further testimony or any 
other intervening procedure, enter and issue its findings as to the 
facts an order to cease and desist; and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Alpha Laboratory, Inc., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of Va-Jel 
and similar products sold under the name of Feminine Hygiene 
Products in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1. Representing that the use of said preparation alone or in con- 
junction with an appliance will prevent conception; 

2. Representing that said preparation is a scientific prophylactic 
for feminine hygienic purposes, and is a protection agajmst venereal 
disease ; e 

3. Represénting that said preparation acts two ways in preventing 
feminine hygienic troubles, mechanically and as a germicide; 

4. Representing that the preparation is prescribed by thousands of 
physicians and that it has the approval of the American Medical 
Association, American Birth Control League, and physicians gen- 
erally, that the respondent is connected with the American Birth 
Control League; 
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5. Representing that the preparation is not a patent or proprietary 
medicine, but an open formula; 

6. Representing that the said preparation and appliance may be 
used with safety and without deleterious effects by all women; 

7. Representing that respondent owns or operates a laboratory in 
which the product is manufactured or that it owns or operates any 
establishment devoted to the application of scientific principles in 
the making or preparation of said product; 

8. Representing that respondent is noted on account of the manu- 
facture and sale of high-class pharmaceutical products; 

9. Making other representations of similar import and of lke 
character to those made as above set forth. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In rHe MATTER oF 


GOLF BALL MANUFACTURERS’ ASSOCIATION, ET AL. 


COMPLAINT, FINDINGS. AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914, AND OF SUB- 
SECS. 2 (a), 2 (d), AND 2 (f) OF SEC. 2 OF AN ACT OF CONGRESS APPROVED 
OCT. 15, 1914, AS AMENDED BY AN ACT OF CONGRESS APPROVED JUNE 19, 1936 


Docket 3161. Complaint, Aug. 18, 1937*—Decision, Feb. 25, 1938 


Where (1) an unincorporated trade association, membership of which consisted 


of manufacturers and wholesalers of golf balls, in competition with one 
another and with nonmembers likewise thus competitively engaged, but for 
the matters and things below set forth, (2) the officers of said association, 
and (38) member manufacturers thereof, who owned and controlled prac- 
tically all of the factories engaged in the production of golf balls in the 
United States and produced most of the golf balls sold and distributed in 
this country; and (1) an unincorporated association, members of which con- 
sisted of approximately 1,500, out of some estimated 2,500, professional 
golfers engaged in retail sale of golf balls and golf equipment throughout 
the country and, as thus engaged, in competition with one another and with 
nonmember retailers likewise thus competitively engaged, but for the mat- 
ters and things hereinbelow set forth, (2) the officers thereof, and (3) the 
members thereof, constituting a group so large and influential in the trade 
as to be able, by themselves and in cooperation with aforesaid members of 
said manufacturers’ association, to control and influence the flow of trade 
and channels of distribution in golf balls throughout the country, as well 
as the prices at which, and the terms and conditions under which, non- 
member retailers of such articles buy and resell the same; 


In pursuance, concertedly, of a common course of action and undertaking, in 


(a) 


which they had combined and united and which was directed to enforcing, 
fixing and maintaining, throughout the United States, certain monopolistic 
prices, policies, sales methods, and trade practices, and, generally, a policy 
and practice designed to and tending to monopolize the sale and distribution 
of golf balls in themselves, and in the accomplishment of which, to the sub- 
stantial or potential injury of some of such manufacturers, wholesalers, and 
retail dealers and of ultimate purchasers and consumers of such products, 
they held official and unofficial meetings of their associations and members, 
discussed policies and practices as aforesaid, adopted, agreed upon, and 
issued bulletins, circulars, letters, price lists, etc., announcing such policies, 
etc., and the imposition thereof upon all affected thereby, obtained promises 
and assurances of cooperation from one another, exchanged information, and 
acted concertedly to control resale markets and to require, coercively, re- 
calcitrant manufacturers, wholesalers, and retailers to conform to practices 
and methods in question— 

Entered into and carried out contracts and agreements directed to the 
maintenance of uniform wholesale prices to be exacted by manufacturers 
of golf balls, as between members of said professional association and other 
nonmember dealer purchasers, with respect to balls of equal grade and 
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quality, and made it a policy and practice to require that all manufacturers 
and wholesalers, as aforesaid, observe such provisions; and 

Fixed, as a policy and practice, prices for resale of such products by non- 
member retailers, and persuaded, coerced, and compelled such dealers to re- 
frain, abstain, and desist from selling golf balls at less than designated 
price, and supervised and investigated practices and policies of retail 
dealers in golf balls, and acted concertedly to maintain resale prices agreed 
upon; and 


Where said association of professional golfers, its officers, members, ete.— 


(c) 


(d) 


Required, coerced, or persuaded said member manufacturers and whole- 
salers to enter into contracts with said professional association for the 
payment of monies to it for the privilege of causing the letters ‘“PGA” to be 
imprinted on golf balls sold it; and 

Required, as a policy and practice, all manufacturers and wholesalers, sell- 
ing their products to its members to refrain and abstain from giving, allow- 
ing, or granting, in any way or manner, any rebate, discount, royalty, or 
refund, in any manner or form, to nonmember retailer purchasers, and 
acted concertedly and coercively to require conformance of recalcitrant 
manutacturers and wholesalers; and 


Where such manufacturers’ association, its officers, members, ete.— 


(e) 


(f) 


Granted unlawful discriminations in price through payment of monies te 
aforesaid golfers’ association for privilege of causing letters “PGA” to be 
printed on golf balls sold to said last organization, and for partial redistribu- 
tion to members thereof, or through discounts, commensurate with desig- 
nated percentage of such payments and in lieu thereof, direct to members 
on their purchases, and not allowed, in any manner or form, to nonmember 
retail dealer purchasers; and 

Made payments as aforesaid, to said professional association, not made 
available on proportionally equal terms to all other customers competing 
with members of said professional association in distribution of balls of 
like grade and quality, for use, in part, in advertising, promoting, and 
creating a preference on the part of the purchasing public for golf balls 
having letters “PGA” imprinted thereon, and for the promotion of the 
interests and welfare of the members, to the disadvantage of the non- 
member retail golf ball dealers; 


With capacity and tendency to, and effect of— 


(1) 


{2) 


(3) 


(4) 


Monopolizing, in members of said manufacturers’ association, business of 
manufacturing and selling golf balls to retailers of the United States, and 
monopolizing, in members of said professional association, retail sale of 
such products to consumers therein ; 

Fixing and maintaining prices at, and conditions under, which golf balls 
are sold by manufacturers and wholesalers thereof and by retailers thereof 
to consumers ; 

Bringing about an unlawful discrimination in prices at which such articles 
of same grade and quality are sold by manufacturers and wholesalers to 
retailers therein, and of substantially increasing cost to such retailer pur- 
chasers of said articles; 

Unreasonably lessening, eliminating, restraining, stifling, hampering, and 
suppressing competition in the golf ball trade and industry, and depriving 
the purchasing and consuming public of advantages in price, service, and 
other considerations which they would receive and enjoy under conditions 
of normal and unobstructed or free and fair competition in said trade and 
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industry, and of otherwise operating as a restraint upon and a detriment 
to the freedom of fair, and legitimate competition in such trade and 
industry ; 

(5) Suppressing, eliminating, and. discriminating against small business enter- 
prises which are or have been engaged, or desire to engage, in manufactur- 
ing, selling, or distributing golf balls, and of obstructing and preventing 
the establishment of new distributors of golf balls; and 

(6) Suppressing and eliminating all price competition among manufacturers 
and wholesalers in sale of such articles, and among retail dealers engaged 
in resale thereof, and of hampering and interfering with the natural flow 
of trade in commerce of golf balls to and through the various States, and 
of injuring competitors by unfairly diverting business and trade from them, 
depriving them thereof and otherwise driving or freezing them out of 
business, and of prejudicing and injuring manufacturers, wholesalers, and 
retailers and others who do not conform to their program or methods, or 
who do not desire to conform to them, but are compelled to do so by their 
concerted action as herein set forth; and 

With dangerous tendency unduly to hinder competition in the golf ball trade 
throughout the United States, and to create monopoly thereof in the hands 
of aforesaid associations, officers, and members; and 

Where said professional association, its officers, ete.— 

(g) Induced and received such unlawful discrimination in price or allowance 
in connection with purchase of golf balls in interstate commerce, through 
concerted action as aforesaid, and through the formulation, adoption, and 
administration of policy and practice requiring payment of monies, or dis- 
count direct, as above set forth, for the privilege of imprinting letters 
“PGA” on golf balls sold to members; 

(h) Induced and received payments contracted for as aforesaid, and not made 
available on proportionally equal terms to all other customer competitors of 
such manufacturer members, to be used by such professional association 
for the purpose of promoting and creating a preference on the part of the 
purchasing public for golf balls having letters “PGA” imprinted thereon 
over balls of equal grade, quality and value offered and sold by retail 
competitors ; and 

(7) Knowingly induced and received such discriminations in price, as aforesaid 
set forth, on purchases of golf balls made by them; 

With the result that the general effect of the policies and practices requiring 
systematic discriminations in price for golf balls of like grade and quality 
between customers in the same class, as hereinabove set forth, had been, or 
might be, substantially to lessen competition and tend to create a monopoly 
in the manufacture, sale, and distribution thereof, and to injure, destroy, 
and prevent competition between and among manufacturers, wholesalers, 
and retailers of golf balls, and deprive purchasing public of advantages 
in price, service, and other considerations which might be received and 
enjoyed under conditions of normal and unobstructed or free and fair 
competition in said trade and industry, and to otherwise operate as a re- 
straint upon and a detriment to the freedom of fair and legitimate com- 
petition in such trade and industry: 

Held, That such acts and practices had a dangerous tendency unduly to hinder 
competition in the golf ball trade throughout the United States, and to 
create monopoly thereof in the hands of said associations, their officers and 
members, and constituted unfair methods of competition in commerce in 
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violation of the provisions of Section 5 of an Act of Congress approved 
September 26, 1914, and that their said acts and practices in granting un- 
lawful discriminations or paying, or contracting to make, payments for 
the promotion of said “PGA” balls and interests as hereinabove set forth, 
or in inducing or receiving any such discriminations or payments, as afore- 
said constituted a violation of the provisions of Sections 2 (a), 2(d) and 
2 (f) of an Act of Congress approved October 15, 1914, as amended by an 
act approved June 19, 1936. 

Before Ur. William C. Reeves, trial examiner. 

Mr. John Darsey for the Commission. 

Wright, Gordon, Zachry & Parlin, of New York City, for Golf 
Ball Manufacturers’ Association and its officers, with whom appeared 
Arthur, Dry & Dole, of New York City for Mr. Edward C. Conlin, 
vice president of said association, and Lewis & Kelsey, of New York 
City, for Mr. William T. Brown, secretary and treasurer thereof. 

Lewis & Kelsey, of New York City, for A. G. Spalding and 
Brothers. 

Reeves, Todd, Ely & Beaty, of New York City, for John Wana- 
maker, Inc. 

Cook, Smith, Jacobs & Beake, of Detroit, Mich., for L. A. Young 
Golf Company. 

Mr. Frank M. Slough, of Cleveland, O., for Worthington Ball 
Company. 

Mr. Thomas Freeman, Jr., and Mr. W. Rk. Brown, of Chicago, Il., 
for Wilson Sporting Goods Company. 

Arthur, Dry & Dole, of New York City, for U. S. Rubber Products 
Company. 

Kenejick, Cooke, Mitchell, Bass & Letchworth, of Buffalo, N. Y., 
for Dunlop Tire & Rubber Company. 

Mr. Alan N. Mann, of New York City, for Acushnet Process 
Company. 

Mr. Arthur J. W. Hilly, of New York City, for Professional Golf- 
ers Association of America and its officers and members. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914 entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes” 
(the Federal Trade Commission Act), and pursuant to the provisions 
of an Act of Congress approved October 15, 1914, entitled “An Act 
to supplement existing laws against unlawful restraints and monopo- 
lies and for other purposes” (The Clayton Act), as amended by “An 
Act to amend Section 2 of the act entitled “An Act to supplement 
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existing laws against unlawful restraints and monopolies, and for 
other purposes” approved October 15, 1914 as amended (U. S. C. 
Title 15, Sec. 18), and for other purposes” (The Robinson-Patman 
Act), the Federal Trade Commission having reason to believe that 
the respondents hereinabove designated have been and are using un- 
fair methods of competition in commerce as “commerce” is defined in 
said Federal Trade Commission Act, and it appearing to said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest; and the Federal Trade Commission having reason 
to believe that the said respondents have violated and are now vio- 
lating the provisions of Subsection “a”, Subsection “d” and Subsec- 
tion “f” of Section 2 of said Clayton Act as amended, hereby issues 
its amended and supplemental complaint against said respondents, 
stating its charges as follows: 


Count 1 


Paracraru 1. The respondent, Golf Ball Manufacturers’ Associa- 
tion, hereinafter for convenience referred to as “Manufacturers’ Asso- 
ciation,” is an unincorporated trade association, with an office at 105 
Nassau Street, in the city of New York, N. Y. Its officers are, or 
were in 1936, respondents Lawrence B. Icely, Edward C. Conlin, and 
William T. Brown, president, vice-president, and secretary-treasurer, 
respectively. Its membership consists of manufacturers and whole- 
salers of golf balls. The “Manufacturers’ Association” is a nonprofit 
organization created for the purpose of promoting the welfare and 
interests of its membership. 

Par. 2. Respondent A. G. Spalding and Brothers, is a corpora- 
tion organized and existing by virtue of the laws of the State of New 
Jersey, with its main office and principal place of business located 
at 105 Nassau Street, in the city of New York, N. Y. It is, and for 
several years last past has been, engaged in the manufacture and sale 
of golf balls. 

Respondent John Wanamaker, Inc., is a corporation organized and 
existing by virtue of the laws of the State of Pennsylvania with its 
main office and principal place of business located at Chestnut Street, 
in the city of Philadelphia, Pa. It is, and for several years last past 
has been, engaged in the manufacture, purchase, and sale of golf balls. 

Respondent L. A. Young Golf Company is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Michigan, having an office and place of business located at 6545 St. 
Antoine Street, in the city of Detroit, Mich. It is, and for several 
years last past has been, engaged in the manufacture and sale of golf 
balls. 


GOLF BALL MANUFACTURERS’ ASSOCIATION, ET AL. 829 
824 Complaint 


Respondent Worthington Ball Company, is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Ohio with an office and place of business located at Elyria, Ohio. It 
is, and for several years last past has been, engaged in the manu- 
facture and sale of golf balls. 

Respondent Wilson Sporting Goods Company, is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Delaware, with an office and place of business located at 3037 Powell 
Avenue, in the city of Chicago, Ill. It is, and for several years last 
past has been, engaged in the manufacture and sale of golf balls. 

Respondent U. S. Rubber Products Company, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, with an office and place of business located at 1790 
Broadway, in the city of New York, N. Y. It is, and for several 
years last past has been, engaged in the manufacture and sale of 
golf balls. 

Respondent Dunlop Tire and Rubber Company, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, having an office located at 500 5th Avenue, in the city 
of New York, N. Y. It is, and for several years last past has been, 
engaged in the manufacture and sale of golf balls. 

Respondent Acushnet Process Company, is a corporation organized 
and existing under and by virtue of the laws of the State of Massa- 
chusetts, with an office and place of business located in the city of 
New Bedford, Mass. It is, and for several years last past has been, 
engaged in the manufacture and sale of golf balls. 

The above named respondents do not constitute the entire member- 
ship of the respondent “Manufacturers’ Association” but are repre- 
sentative members thereof. All members of the respondent “Manu- 
facturers’ Association” are made parties respondent herein as a class 
of which those specifically named are representative of the whole. 
For convenience the above named respondents will hereinafter be 
referred to as members of the “Manufacturers’ Association.” 

Par. 3. The respondent members of the “Manufacturers’ Associa- 
tion” cause their golf balls when sold to be transported to purchasers 
thereof located in the various States of the United States. They are 
in competition among themselves, except in so far as their said com- 
petition has been hindered, lessened, restricted, or restrained or po- 
tential competition among them forestalled by their practices and 
methods hereinafter particularly described and set forth. There are 
other manufacturers and wholesalers of golf balls, who sell and dis- 
tribute their said products in the various States of the United States, 
and who, in the ordinary course of their business, seek the same cus- 
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tomers that are sought by the respondent members of the “Manu- 
facturers’ Association.” . These nonmember manufacturers and whole- 
salers also cause their golf balls to be shipped and transported from 
the various points of manufacture and sale in certain States through 
and into other States of the United States. They are also in 
competition among themselves and with respondent members of the 
“Manufacturers’ Association” except in so far as their said competi- 
tion has been hindered, lessened, restricted, or restrained or potential 
competition forestalled as a result of the use of the practices and 
methods by the parties respondent hereinafter described. The re- 
spondent “Manufacturers’ Association” and its officers are not engaged 
in commerce, but are engaged in unfair methods, hereafter described, 
which directly affect competition among respondent members of the 
“Manufacturers’ Association” and nonmember manufacturers and 
wholesalers of golf balls, and also directly affect the competition in 
the sale of golf balls, between and among retail dealers located in the 
various States of the United States engaged in the retail sale of said 
products. 

Par. 4. The respondent, Professional Golfers’ Association of 
America, hereinafter for convenience referred to as “PGA,” is an 
unincorporated trade association, with an office at 14 Kast Jackson 
Boulevard, in the City of Chicago, Ill. The officers of said respond- 
ent “PGA” are, or were in 1936, respondents George R. Jacobus, 
president; Jack B. Mackie, treasurer; and Tom Walsh, secretary. 
Respondent “PGA” is a nonprofit association organized and created 
for the purpose of promoting the game of golf and the general wel- 
fare and interests of its members who are engaged in the sale of 
golf balls and golf equipment. 

Its membership consists of approximately 1,500 of an estimated 
total of 2,500 professional golfers who are engaged in the retail 
sale of golf balls and golf equipment throughout the country. 
Among the members of said respondent “PGA” are respondents C. 
M. Irwin, Tom Kerrigan, Joe Bradley, Jim Dante, Jack Fox, Jack 
Hagen, John Inglis, R. C. MacDonald, Alex Main, and Jack For- 
rester, all individuals, engaged in the retail sale of golf balls and 
golf equipment. The above named members of said respondent 
“PGA” do not constitute the entire membership thereof but are 
representative members thereof. All members of respondent “PGA” 
are also made respondents herein, as a class, of which those specific- 
ally named are representative of the whole. Said respondent mem- 
bers are hereinafter for convenience collectively referred to as 
respondent members of “PGA.” 
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The respondent members of “PGA” are in competition with one 
another in the retail sale of golf balls to consumers in the various 
localities in which they respectively operate, except insofar as their 
said competition has been hindered, lessened, restricted, or restrained 
or potential competition among them forestalled by the practices 
and methods of the parties respondent hereinafter specifically de- 
scribed and set forth. There are numerous other retailers of golf 
balls who are nonmembers of respondent “PGA” who are engaged 
in the sale of such products to consumers in the various localities 
and trade areas in the United States in competition with one an- 
other and with one or more of respondent members of “PGA,” 
except insofar as such competition has been hindered, lessened, 
restricted, or restrained or potential competition among them fore- 
stalled by the use of the practices and methods of the parties re- 
spondent hereinafter described. All or nearly all of respondent 
members of “PGA” and their competitors above mentioned are en- 
gaged in purchasing golf balls from manufacturers or wholesalers 
thereof which are transported from one State to and through other 
States to them as a result of such purchases and in reselling the 
same to customers located in the various trade areas in which they 
respectively operate. All of said respondent members of “PGA” 
are engaged in unfair methods, as heremafter set forth, which 
directly and substantially affect competition among themselves, and 
between themselves and other retail dealers, and among the manu- 
facturers and wholesalers of said products. 

Par. 5. The respondent members of the “Manufacturers’ Asso- 
ciation” own and control practically all of the factories engaged in 
the production of golf balls in the United States and produce most 
of the golf balls sold and distributed in this country. They are able 
to and do determine and control the prices and terms at which and 
conditions under which golf balls are sold and distributed by manu- 
facturers and wholesalers throughout the United States. The re- 
spondent members of “PGA” constitute a group of retailers of golf 
balls so large and influential in the trade as to be able by themselves 
and in cooperation with respondent members of the “Manufacturers’ 
Association” to control and influence the flow of trade and channels 
of distribution in golf balls throughout the country, as well as the 
prices at which, and the terms and conditions under which non- 
member retailers of golf balls buy and resell such products. 

Par. 6. The parties respondent named herein have within the past 
several years agreed and conspired, combined and confederated to- 
gether and with others, and have united in and pursued a common 
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and concerted course of action and undertaking, among themselves 
and with others, to adopt, follow, carry out, enforce, fix, and maintain 
throughout the United States, certain monopolistic prices, policies, 
sales methods, and trade practices, hereinafter described, which the 
said parties respondent have agreed to and adhered to themselves 
and which they have attempted to and have, by coercion and com- 
pulsion imposed upon manufacturers, wholesalers, and retail dealers 
who were not permitted to be or did not desire to be members of 
either of the respondent associations, and others, to the substantial 
or potential injury of some of such manufacturers, wholesalers and 
retail dealers and of ultimate purchasers and consumers of golf balls. 

Par. 7. The said monopolistic prices, sales methods, policies, and 
trade practices referred to in the preceding paragraph and which 
were so adopted, fixed, and put into effect are as follows: 

1. A policy and practice of requiring that all manufacturers and 
wholesalers of golf balls who sell their said products to the mem-. 
bers of respondent “PGA” enter into a purported license agreement 
with respondents, A. G. Spalding and Brothers, and U. 8. Rubber 
Products Company permitting them to manufacture golf balls in 
accordance with a process on which the said respondents profess to 
have obtained a patent. 

2. A policy and practice of requiring that all golf balls manufac- 
tured under the aforesaid purported license agreements be sold in 
accordance with uniform price lists attached thereto and made a 
part thereof. 

3. A policy and practice of requiring as a condition precedent to 
the sale of golf balls to respondent members of “PGA” that manu- 
facturers and wholesalers of golf balls enter into purported license 
agreements or contracts with the respondent “PGA” providing for 
the payment of a royalty to the respondent “PGA” for the privilege 
of causing the letters “PGA” to be imprinted on the golf balls 
so sold. 

4. A policy and practice of causing, permitting, and allowing the 
respondent “PGA” to remit and pass along to its members a desig- 
nated percentage of the royalties paid by manufacturers and whole- 
salers to respondent “PGA” under the aforesaid purported license 
agreements. 

5. A policy and practice of causing, permitting, and allowing the 
respondent “PGA” to use the funds derived from the payment of 
royalties under the aforesaid purported license agreements for the 
purpose of promoting and creating a preference on the part of the 
purchasing public for golf balls having the letters “PGA” imprinted 
thereon to golf balls of equal quality and value offered for sale and 
sold by retail competitors of the respondent members of “PGA.” 
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6. A policy and practice of requiring that manufacturers and 
wholesalers of golf balls bearing the letters, “PGA” refrain and 
abstain from selling the same to any persons or parties other than 
members of respondent “PGA.” 

7. A policy and practice of requiring that all manufacturers and 
wholesalers of golf balls who manufacture and sell balls under the 
aforesaid purported license agreements maintain uniform prices 
with those quoted in the price lists attached to and made a part of 
the aforesaid license agreements in the sale of their golf balls of 
equal grade and quality to those bearing the letters “PGA” to retail 
purchasers who are nonmembers of respondent “PGA.” 

8. A policy or practice of granting, giving, or allowing members 
of the respondent “PGA” a discount on purchases of golf balls com- 
mensurate with the designated percentage of the aforesaid royalties 
to be received by them in lieu of said designated percentage. 

9. A policy and practice of requiring that all manufacturers and 
wholesalers of golf balls who sell their products to members of 
respondent “PGA” refrain and abstain from giving, allowing, or 
granting, in any way or manner any rebate, discount, royalty, or 
refund in any manner or form to retail purchasers who are not 
members of respondent “PGA.” 

10. A policy and practice of persuading, coercing, and compelling 
retail dealers in golf balls who are not members of respondent 
“PGA” to refrain, abstain, and desist from selling golf balls at a 
price less than that designated by the parties respondent herein. 

11. Generally, a policy and practice designed to and tending to 
monopolize the manufacture, sale, and distribution of golf balls in 
the parties respondent herein. 

Par. 8. For the purpose of making such sales practices, policies, 
and pricing methods effective, and of requiring compliance therewith 
and observance thereof by all manufacturers, wholesalers, and retail 
dealers in golf balls throughout the United States, the parties re- 
spondent herein, acting through their officers, directors, committees, 
and individually, in furtherance of and in pursuance of the general 
plan, undertaking, conspiracy, and policy, have collectively as groups 
or individually done the following things: 

1. Formulated, adopted, followed, carried out, enforced, imposed, 
and made effective the policies, practices, and methods described in 
the preceding paragraph. 

2. Held official and unofficial meetings of said respondent associa- 
tions and their members at which the policies and practices herein- 
above described were discussed, adopted, and agreed to, and issued 
bulletins, circulars, letters, price lists, and other printed matter, and 
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distributed the same among the members of said respondent asso- 
ciations and others, announcing the adoption of the policies, prac- 
tices, and requirements referred to and the imposition of the same 
upon all affected thereby. 

3. Caused practically all members of the respondent “Manufac- 
turers’ Association” to enter into purported license agreements with 
respondents, A. G. Spalding and Brothers, and U. S. Rubber Prod- 
ucts Company to manufacture their golf balls in accordance with a 
patented process professed to be owned by said respondents and to 
cause the golf balls so manufactured to be sold in accordance with 
uniform price lists attached to and made a part of said purported 
license agreements. 

4. Caused all manufacturers and wholesalers of golf balls who sell 
their products to members of respondent “PGA” to enter into pur- 
ported license agreements or contracts with respondent “PGA” 
providing for the payment of royalties to respondent “PGA” for 
the privilege of causing the letters “PGA” to be imprinted on their 
golf balls. 

5. Caused, permitted, and allowed the respondent “PGA” to remit 
and pass along to its members a designated percentage of the roy- 
alties paid by the manufacturers and wholesalers to the respondent 
“PGA” under the aforesaid purported license agreements. 

6. Caused, permitted, and allowed the respondent “PGA” to use 
the funds derived from the payment of royalties under the aforesaid 
purported license agreements for the purpose of promoting the inter- 
ests and welfare of its members to the disadvantage of retail dealers 
in golf balls who are not members of said respondent “PGA.” 

7. Respondent members of the “Manufacturers’ Association” have 
and do refuse to sell golf balls manufactured under the aforesaid 
purported license agreements to parties and persons who are not 
members of the respondent “PGA.” 

8. Respondent members of the “Manufacturers’ Association” main- 
tain uniform prices with those quoted in the price lists attached to 
and made a part of the aforesaid license agreements in the sale of 
their golf balls of equal grade and quality to those manufactured 
and sold under said purported license agreements. 

9. Respondent members of the “Manufacturers’ Association” grant, 
give, and allow members of respondent “PGA” a discount on pur- 
chases of golf balls commensurate with the designated percentage 
of the aforesaid royalties to be received by them in lieu of said 
percentage of royalties. 

10. Respondent members of the “Manufacturers? Association” re- 
fuse and refrain from giving, allowing, or granting in any way or 
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manner any rebate, discount, royalty, or refund in any manner or 
form to retail purchasers who are not members of respondent “PGA.” 

11. The parties respondent herein have persuaded, coerced, and 
compelled retail dealers in golf balls who are not members of the 
respondent “PGA” to refrain, abstain, and desist from selling golf 
balls at a price less than that designated by them. 

12. Respondents generally have sought and have obtained prom- 
ises and assurances of cooperation from one another in establishing 
and making effective the sales practices, policies, and pricing methods 
hereinabove described. 

13. The parties respondent generally have exchanged information 
with reference to their respective businesses and activities to be used 
in furtherance of the policies and methods referred to. 

14. The parties respondent generally have supervised and investi- 
gated the practices and policies of retail dealers in golf balls, and 
have acted concertedly to maintain certain resale prices agreed upon, 
to control resale markets and to coercively require recalcitrant manu- 
facturers, wholesalers, and retail dealers to conform to such practices 
and methods. 

Par. 9. The capacity, tendency, and effect of said plan, agreement, 
combination, conspiracy, undertaking, policies, and methods, and the 
said acts and practices of said respondents in pursuance thereof, are 
and have been: 

1 To monopolize in the respondent members of the “Manufactur- 
ers’ Association” the business of manufacturing and of selling golf 
balls to retail dealers in the United States. 

2. To monopolize in the respondent members of “PGA” the retail 
sale of golf balls to consumers in the United States. 

3. To fix and maintain the prices at and conditions under which 
golf balls are sold by manufacturers and wholesalers thereof. 

4, To fix and maintain the prices at and conditions under which 
colf balls are sold by retail dealers to consumers, 

5. To bring about an unlawful’ discrimination in the prices at 
which golf balls of the same grade and quality are sold by manu- 
facturers and wholesalers to retail dealers therein. 

6. To unreasonably lessen, eliminate, restrain, stifle, hamper, and 
suppress competition in the golf-ball trade and industry and to 
deprive the purchasing and consuming public of advantages in price, 
service, and other considerations which they would receive and enjoy 
under conditions of normal and unobstructed or free and fair com- 
petition in said trade and industry; and to otherwise operate as a 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in such trade and industry. 
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7. To substantially increase the cost to retail purchasers of golf 
balls. : 

8. To suppress, eliminate, and discriminate against small business 
enterprises which are or have been engaged or desire to engage in 
manufacturing, selling, or distributing golf balls. 

9. To obstruct and prevent the establishment of new distributors 
of golf balls. 

10. To suppress and eliminate all price competition among manu- 
facturers and wholesalers in the sale of golf balls and among retail 
dealers engaged in the resale thereof. 

11. To hamper and interfere with the natural flow of trade in 
commerce of golf balls to and through the various States of the 
United States; and to injure the competitors of individual respond- 
ents by unfairly diverting business and trade from them, depriving 
them thereof and otherwise driving or freezing them out of business. 

12. To prejudice and injure manufacturers, wholesalers, and re- 
tailers and others who do not conform to respondents’ program or 
methods or who do not desire to conform to them, but are compelled 
to do so by the concerted action of respondents herein alleged. 

Par. 10. The above alleged acts and things done by the parties 
respondent have a dangerous tendency unduly to hinder competition 
in the golf-ball trade throughout the United States, and to create 
a monopoly thereof in the hands of respondents and constitute unfair 
methods of competition in commerce, within the meaning of Section 
5 of an Act of Congress entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Count 2 


Paracrary |. Paragraphs 1 to 9 inclusive of count 1 hereof are 
hereby adopted and made a part of this charge as fully as if set out 
herein verbatim. 

Par. 2. The parties respondent herein named have conspired and 
confederated together to bring about and have brought about and 
made effective a policy and system whereby respondent members of 
the Manufacturers’ Association discriminate and have discriminated 
in price between different purchasers of golf balls of like grade and 
quality, in violation of Section 2a of an Act of Congress approved 
June 19, 1936, entitled “An Act to amend Section 2 of the act entitled 
‘An Act to supplement existing laws against unlawful restraints and 
monopolies, and for other purposes’ approved October 15, 1914, as 
amended (U.S. C. Title 15, Sec. 13), and for other purposes.” 
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The aforesaid discriminations in price between different purchasers 
of golf balls of like grade and quality were and are effected through 
the concerted action of the parties respondent herein through the 
formulation, adoption, and administration of a policy and practice of 
requiring the payment of purported royalties to respondent “PGA” 
for the privilege of causing the leters “PGA” to be imprinted on 
golf balls which are sold to members of the respondent “PGA,” a 
percentage of which purported royalties to be passed along to the 
member purchaser with the knowledge and consent of the respondent 
members of the “Manufacturers’ Association”; or a policy or practice 
of requiring that the respondent members of the “Manufacturers’ 
Association” give members of respondent “PGA” a discount or rebate 
on the purchase prices quoted to the retail trade on golf balls of like 
grade and quality; or a policy or practice requiring that the respond- 
ent members of the “Manufacturers’ Association” quote and sell 
members of respondent “PGA” golf balls of like grade and quality 
to those offered and sold the nonmember retail dealers at a price less 
than that at which they are sold to nonmember retail purchasers. 

Par. 3. The respondent members of the “Manufacturers’ Associa- 
tion” have contracted for the payment of, and have made payments 
of money to the respondent “PGA” to be used by said respondent 
“PGA” for the purpose of promoting the welfare and interest of 
their customers who are members of said respondent “PGA” in viola- 
tion of Section 2d of said Act of Congress approved June 19, 1936, 
entitled “An Act to amend Section 2 of the act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes’ approved October 15, 1914, as amended 
(U.S. C. Title 15, Sec. 13), and for other purposes.” 

The aforesaid payments of money are effected through the payment 
of purported royalties to the respondent “PGA” for the privilege of 
causing the letters “PGA” to be imprinted on golf balls which are 
sold to members of the respondent “PGA,” and the said payments 
consist of that percentage of said purported royalties which is not 
passed along to the respondent member purchasers of golf balls but 
is retained by the respondent “PGA” and used by it for the benefit 
and promotion of the welfare of its respondent members. The said 
payments of money are not available, and are not made to any cus- 
tomers of the respondent members of the “Manufacturers’ Associa- 
tion” who are not members of the respondent “PGA.” 

Par. 4. The respondent members of the respondent “PGA” have 
knowingly induced said respondent members of the “Manufacturers’ 
Association” to discriminate in price as charged in paragraph 2 of 
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count 2 of this complaint, and have knowingly received such dis- 
criminations in price on purchases of golf balls made by them, in 
violation of Section 2f of the said act entitled “An Act to amend 
Section 2 of the act entitled ‘An Act to supplement existing laws. 
against unlawful restraints and monopolies, and for other purposes’, 
approved October 15, 1914, as amended (U. S. C. Title 15, Sec. 18), 
and for other purposes.” 

Par. 5. The general effect of the policies and practices requiring the 
systematic discriminations in price for golf balls of like grade and 
quality between customers in the same class as set forth in paragraphs 
2 and 4 hereof has been or may be substantially to lessen competition 
and tend to create a monopoly in the manufacture, sale, and distribu- 
tion of golf balls, and to injure, destroy, and prevent competition 
between and among manufacturers, wholesalers, and retailers of golf 
balls and to deprive the purchasing public of advantages in price, 
service, and other considerations which might be received and enjoyed 
under conditions of normal and unobstructed or free and fair com- 
petition in said trade and industry; and to otherwise operate as a 
restraint upon and a detriment to the freedom of fair and legitimate 
competition in such trade and industry. 


Report, Frnpinqs As TO THE Facts, AND OrDER 
bi b) 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes” (the Federal 
Trade Commission Act), and pursuant to the provisions of an Act of 
Congress approved October 15, 1914, entitled “An Act to supplement 
existing laws against unlawful restraints and monopolies, and for other 
purposes” (the Clayton Act), as amended by “An Act to amend Seec- 
tion 2 of the act entitled ‘An Act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes’ approved 
October 15, 1914 as amended (U.S. C. Title 15, Sec. 13), and for other 
purposes” (the Robinson-Patman Act), the Federal Trade Commis- 
sion, on August 18, 1937, issued, and subsequently served, its amended 
complaint in this proceeding upon the respondents named in the cap- 
tion hereof, charging them with the use of unfair methods of competi- 
tion in commerce, in violation of the provisions of said Federal Trade 
Commission Act, and with acts and practices in violation of Sub- 
sections 2 (a), 2 (d), and 2 (f) of Section 2 of said Clayton Act as 
amended, 

After the issuance and service of said amended complaint, respond- 
ents filed their answers thereto, making general denial of the substan- 
tial allegations of the complaint. Subsequently all the respondents 
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petitioned the Federal Trade Commission for permission to withdraw 
said answers and to file in lieu thereof substitute answers to the com- 
plaint, in which substitute answers respondents admitted, for the pur- 
poses of this proceeding only, all the material allegations of said com- 
plaint except the facts alleged in paragraph 7, Subsections 1 and 2, 
and paragraph 8, Subsection 3, of count 1, and the same allegations as 
adopted and made a part of paragraph 1 of count 2 of the amended 
complaint—all of which allegations were severally denied. Pursuant 
to permission granted by the Commission, said original answers were 
withdrawn by said respondents and said substitute answers were filed 
in leu thereof. Said respondents also consented therein that the 
Commission might proceed to make its findings of fact without further 
proceedings and that an order might issue and be served upon the 
respondents requiring them to cease and desist from the unfair meth- 
ods of competition alleged in the complaint. The said Commission 
having duly considered the above and being fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn 
therefrom. 
FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Golf Ball Manufacturers’ Associa- 
tion, hereinafter for convenience referred to as “Manufacturers’ Asso- 
ciation,” is an unincorporated trade association, with an office at 105 
Nassau Street, in the city of New York, N. Y. Its officers are re- 
spondents Lawrence B. Icely, Edward C. Conlin, and Wilham T. 
Brown, president, vice-president, and secretary-treasurer, respectively. 
Its membership consists of manufacturers and wholesalers of golf 
balls. The “Manufacturers’ Association” is a nonprofit organization 
created for the purpose of promoting the welfare and interests of its 
membership. 

Par. 2. Respondent A. G. Spalding and Bros., is a corporation 
organized and existing by virtue of the laws of the State of New 
Jersey, with its main office and principal place of business located at 
105 Nassau Street, in the city of New York, N. Y. It is, and for sev- 
eral years last past has been, engaged in the manufacture and sale of 
golf balls, 

Respondent John Wanamaker, Inc., is a corporation organized and 
existing by virtue of the laws of the State of Pennsylvania with its 
main office and principal place of business located at Chestnut Street, 
in the city of Philadelphia, Pa. It is, and for several years last past 
has been, engaged in the manufacture, purchase, and sale of golf balls. 

Respondent L. A. Young Golf Company is a corporation organized. 
and existing under and by virtue of the laws of the State of Michigan, 
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having an office and place of business located at 6545 St. Antoine 
Street, in the city of Detroit, Mich. It is, and for several years last: 
past has been, engaged in the manufacture and sale of golf balls. 

Respondent Worthington Ball Company, is a corporation organized 
and existing under and by virtue of the laws of the State of Ohio with, 
an office and place of business located at Elyria, Ohio. It is, and for 
several years last past has been engaged in the manufacture and sale 
of golf balls. 

Respondent Wilson Sporting Goods Company, is a corporation, 
organized and existing under and by virtue of the laws of the State 
of Delaware, with an office and place of business located at 2037 Powell 
Avenue, in the city of Chicago, Ill. It is, and for several years last 
past has been, engaged in the manufacture and sale of golf balls. 

Respondent U. 8. Rubber Products Company, is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Delaware, with an office and place of business located at 1790 Broad- 
way, in the city of New York, N. Y. It is, and for several years last 
past has been, engaged in the manufacture and sale of golf balls. 

Respondent Dunlop Tire and Rubber Company, is a corporation 
organized and existing under and by virtue of the laws of the State 
of Delaware, having an office located at 500 5th Avenue, in the 
city of New York, N. Y. It is, and for several years last past has 
been, engaged in the manufacture and sale of golf balls. 

Respondent Acushnet Process Company, is a corporation organ- 
ized and existing under and by virtue of the laws of the State of 
Massachusetts, with an office and place of business located in the 
city of New Bedford, Mass. It is, and for several years last past 
has been, engaged in the manufacture and sale of golf balls. 

The above-named respondents do not constitute the entire member- 
ship of the respondent “Manufacturers’ Association” but are repre- 
sentative members thereof. All members of the respondent “Manu- 
facturers’? Association” were made parties respondent herein as a 
class of which those specifically named are representative of the 
whole. For convenience the above-named respondents will herein- 
after be referred to as members of the “Manufacturers’ Association.” 

Par. 3. The respondent members of the “Manufacturers? Associa- 
tion” cause their golf balls when sold to be transported to purchasers 
thereof located in the various States of the United States. They 
are in competition among themselves, except insofar as their said 
conipetition has been hindered, lessened, restricted, or restrained or 
potential competition among them forestalled by their practices and 
methods hereinafter particularly described and set forth. There 
are other manufacturers and wholesalers of golf balls, who sell and 
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distribute their said products in the various States of the United 
States, and who, in the ordinary course of their business, seek the 
same customers that are sought by the respondent members of the 
“Manufacturers’ Association.” These nonmember manufacturers and 
wholesalers also cause their golf balls to be shipped and transported 
from the various points of manufacture and sale in certain States 
through and into other States of the United States. They are also 
im competition among themselves and with respondent members of 
the “Manufacturers’ Association” except insofar as their said com- 
petition has been hindered, lessened, restricted, or restrained or po- 
tential competition forestalled as a result of the use of the practices 
and methods by the parties respondent hereinafter described. The 
respondent “Manufacturers’ Association” and its officers are not 
engaged in commerce, but are engaged in unfair methods, hereafter 
described, which directly affect competition among respondent mem- 
bers of the “Manufacturers’ Association” and nonmember manufac- 
turers and wholesalers of golf balls, and also directly affect the com- 
petition in the sale of golf balls, between and among retail dealers 
located in the various States of the United States engaged in the 
retail sale of said products. 

Par. 4. The respondent, Professional Golfers’ Association of 
America, hereinafter for convenience referred to as “PGA,” is an 
unincorporated trade association, with an office at 14 East Jackson 
Boulevard, in the city of Chicago, Ill. The officers of said respondent 
“PGA” are respondents George R. Jacobus, president; Jack B. 
Mackie, treasurer; and Tom Walsh, secretary. Respondent “PGA” 
is a nonprofit association organized and created for the purpose of 
promoting the game of golf and the general welfare and interests 
of its members who are engaged in the sale of golf balls and golf 
equipment. 

Tis membership consists of approximately 1,500 of an estimated 
total of 2,500 professional golfers who are engaged in the retail 
sale of golf balls and golf equipment throughout the country. 
Among the members of said respondent “PGA” are respondents 
C. M. Irwin, Tom Kerrigan, Joe Bradley, Jim Dante, Jack Fox, 
Jack Hagen, John Inglis, R. C. MacDonald, Alex Main, and Jack 
Forrester, all individuals, engaged in the retail sale of golf balls 
and golf equipment. The above-named members of said respondent 
“PGA” do not constitute the entire membership thereof but are rep- 
resentative members thereof. All members of respondent “PGA” 
were made respondents herein, as a class, of which those specifically 
named are representative of the whole. Said respondent members 
are hereinafter for convenience collectively referred to as respondent 


members of “PGA.” 
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The respondent members of “PGA” are in competition with one 
another in the retail sale of golf balls to consumers in the various 
localities in which they respectively operate, except insofar as their 
said competition has been hindered, lessened, restricted, or restrained 
or potential competition among them forestalled by the practices 
and methods of the parties respondent hereinafter specifically de- 
seribed and set forth. There are numerous other retailers of golf 
balls who are nonmembers of respondent “PGA” who are engaged 
in the sale of such products to consumers in the various localities 
and trade areas in the United States in competition with one another 
and with one or more of respondent members of “PGA,” except 
insofar as such competition has been hindered, lessened, restricted, 
or restrained or potential competition among them forestalled by 
the use of the practices and methods of the parties respondent here- 
inafter described. All or nearly all of respondent members of 
“PGA” and their competitors above mentioned are engaged in pur- 
chasing golf balls from manufacturers or wholesalers thereof which 
are transported from one State to and through other States to them 
as a result of such purchases and in reselling the same to customers 
located in the various trade areas in which they respectively operate. 
All of said respondent members of “PGA” are engaged in unfair 
methods, as hereinafter set forth, which directly and substantially 
affect competition among themselves, and between themselves and 
other retail dealers, and among the manufacturers and wholesalers 
of said products. 

Par. 5. The respondent members of the “Manufacturers’ Associa- 
tion” own and control practically all of the factories engaged in 
the production of golf balls in the United States and produce most 
of the golf balls sold and distributed in this country. The re- 
spondent members of “PGA” constitute a group of retailers of golf 
balls so large and influential in the trade as to be able by themselves 
and in cooperation with respondent members of the “Manufacturers’ 
Association” to control and influence the flow of trade and channels 
of distribution in golf balls throughout the country, as well as the 
prices at which, and the terms and conditions under which non- 
member retailers of golf balls buy and resell such products. 

Par. 6. The parties respondent named herein have within the past 
several years agreed, combined, and united in and pursued a common 
and concerted course of action and undertaking, among themselves 
and with others, to adopt, follow, carry out, enforce, fix, and main- 
tain throughout the United States, certain monopolistic prices, poli- 
cies, sales methods, and trade practices, hereinafter described, which 
the said parties respondent have agreed to and pursued to the sub- 
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stantial or potential injury of some of such manufacturers, whole- 
salers, and retail dealers and of ultimate purchasers and consumers 
of golf balls. 

Par. 7. The said monopolistic prices, sales methods, policies, and 
trade practices referred to in the preceding paragraph and which 
were so adopted, fixed, and put into effect are as follows: 

1. A policy and practice of coercing, in connection with the sale 
of golf balls to respondent members of “PGA,” manufacturers and 
wholesalers of golf balls to enter into contracts with the respondent 
“PGA” providing for the payment of monies to the respondent 
“PGA” for the privilege of causing the letters “PGA” to be imprinted 
on the golf balls so sold. 

2. A policy and practice of causing, permitting and allowing the 
respondent “PGA” to remit and pass along to its members a desig- 
nated percentage of the monies paid by manufacturers and whole- 
salers to respondent “PGA” under the aforesaid contracts. 

3. A policy and practice of causing, permitting, and allowing the 
respondent “PGA” to use the funds derived from the payment of 
monies under the aforesaid contracts for the purpose of promoting 
and creating a preference on the part of the purchasing public for 
golf balls having the letters “PGA” imprinted thereon to golf balls 
of equal quality and value offered for sale and sold by retail com- 
petitors of the respondent members of “PGA.” 

4, The policy and practice of requiring that all manufacturers and 
wholesalers of golf balls who manufacture and sell balls under the 
aforesaid contracts observe the provisions of said contracts with 
respect to the maintenance of uniform prices as between members 
of the respondent “PGA” and other retail dealer purchasers who 
are nonmembers of respondent “PGA” in the sale of their golf balls 
of equal grade and quality. 

5. A policy or practice of granting, giving, or allowing members 
of the respondent “PGA” a discount on purchases of golf balls com- 
“mensurate with the designated percentage of the aforesaid payments 
to be received by them in lieu of said designated percentage. 

6. A policy and practice of requiring that all manufacturers and 
wholesalers of golf balls who sell their products to members of re- 
spondent “PGA” refrain and abstain from giving, allowing, or grant- 
ing in any way or manner any rebate, discount, royalty, or refund 
in any manner or form to retail purchasers who are not members of 
respondent “PGA.” 

7. A policy and practice of persuading, coercing, and compelling 
retail dealers in golf balls who are not members of respondent “PGA” 
to refrain, abstain, and desist from selling golf balls at a price less 
than that designated by the parties respondent herein. 
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8, Generally, a policy and practice designed to and tending to 
monopolize the sale and distribution of golf balls in the parties 
respondent herein. 

Par. 8. For the purpose of making such sales practices, policies, 
and pricing methods effective, and of requiring compliance there- 
with and observance thereof by all manufacturers, wholesalers, and 
retail dealers in golf balls throughout the United States, the parties 
respondent herein, acting through their officers, directors, committees, 
and individually, in furtherance of and in pursuance of the general 
plan, undertaking, and policy, have collectively as groups or individ- 
ually done the following things: 

1. Formulated, adopted, followed, carried out, enforced, imposed, 
and made effective the policies, practices, and methods described in the 
preceding paragraph. 

2. Held official and unofficial meetings of said respondent associa- 
tions and their members at which the policies and practices herein- 
above described were discussed, adopted, and agreed to, and issued 
bulletins, circulars, letters, price lists, and other printed matter, and 
distributed the same among the members of said respondent associa- 
tions and others, announcing the adoption of the policies, practices, 
and requirements referred to and the imposition of the same upon 
all affected thereby. 

3. Caused manufacturers and wholesalers of golf balls who sell their 
products to members of respondent “PGA” to enter into contracts 
with respondent “PGA” providing for the payment of money to 
respondent “PGA” for the privilege of causing the letters “PGA” to 
be imprinted on their golf balls. 

4, Caused, permitted, and allowed the respondent “PGA” to remit 
and pass along to its members a designated percentage of the monies 
paid by the manufacturers and wholesalers to the respondent “PGA” 
under the aforesaid contracts. 

5. Caused, permitted, and allowed the respondent “PGA” to use 
the funds derived from the payment of monies under the aforesaid 
contracts for the purpose of promoting the interests and welfare of 
its members to the disadvantage of retail dealers in golf balls who 
are not members of said respondent “PGA.” 

6. Respondent members of the ‘Manufacturers’ Association” have 
observed the provisions of the aforesaid contracts with respect to 
the maintenance of uniform prices as between members of the “PGA” 
and others than members of the “PGA” in the sale of golf balls of 
equal grade and quality to those sold to members of the “PGA” 
under the provisions of said contracts. 

7. Respondent members of the “Manufacturers’ Association” have 
given and allowed members of respondent “PGA” a discount on 
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purchases of golf balls commensurate with the designated percentage 
of the aforesaid payments of money to be received by them in lieu 
of said percentage thereof. 

8. Respondent members of the “Manufacturers’ Association” refuse 
and refrain from giving, allowing, or granting in any way or manner 
any rebate, discount, royalty, or refund in any manner or form to 
retail dealer purchasers who are not members of respondent “PGA.” 

9. The parties respondent herein have persuaded, coerced, and 
compelled retail dealers in golf balls who are not members of the 
respondent “PGA” to refrain, abstain, and desist from selling golf 
balls at a price less than that designated by them. 

10, Respondents generally have sought and have obtained promises 
and assurances of cooperation from one another in establishing and 
making effective the sales practices, policies, and pricing methods 
hereinabove described. 

11. The parties respondent generally have exchanged information 
with reference to their respective businesses and activities to be used 
in furtherance of the policies and methods referred to. 

12. The parties respondent generally have supervised and investi- 
gated the practices and policies of retail dealers in golf balls, and 
have acted concertedly to maintain certain resale prices agreed upon; 
to control resale markets and to coercively require recalcitrant manu- 
facturers, wholesalers, and retail dealers to conform to such practices 
and methods. 

Par. 9. The capacity, tendency, and effect. of said plan, agreement, 
undertaking, policies, and methods, and the said acts and practices 
of said respondents in pursuance thereof, are and have been: 

1. To monopolize in the respondent members of the “Manufac- 
turers’ Association” the business of manufacturing and of selling 
golf balls to retail dealers in the United States. 

2. To monopolize in the respondent members of “PGA” the retail 
sale of golf bails to consumers in the United States. 

3. To fix and maintain the prices at and conditions under which 
golf balls are sold by manufacturers and wholesalers thereof. 

4. To fix and maintain the prices at and conditions under which 
golf balls are sold by retail dealers to consumers. 

5. To bring about an unlawful discrimination in the prices at 
which golf balls of the same grade and quality are sold by manufac- 
turers and wholesalers to retail dealers therein. 

6. To unreasonably lessen, eliminate, restrain, stifle, hamper, and sup- 
press competition in the golf ball trade and industry and to deprive the 
purchasing and consuming public of advantages in price, service, and 
other considerations which they would receive and enjoy under con- 
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ditions of normal and unobstructed or free and fair competition in 
said trade and industry; and to otherwise operate as a restraint upon 
and a detriment to the freedom of fair and legitimate competition in 
such trade and industry. 

7. To substantially increase the cost to retail dealer purchasers 
of golf balls. 

8. To suppress, eliminate, and discriminate against small business 
enterprises which are or have been engaged or desire to engage in 
manufacturing, selling, or distributing golf balls. 

9. To obstruct and prevent the establishment of new distributors 
of golf balls. 

10. To suppress and eliminate all price competition among manu- 
facturers and wholesalers in the sale of golf balls and among retail 
dealers engaged in the resale thereof. 

11. To hamper and interfere with the natural flow of trade in 
commerce of golf balls to and through the various States of the 
United States; and to injure the competitors of individual respond- 
ents by unfairly diverting business and trade from them, depriving: 
them thereof and otherwise driving or freezing them out of business. 

12. To prejudice and injure manufacturers, wholesalers, and 
retailers and others who do not conform to respondents’ program or 
methods or who do not desire to conform to them, but are compelled 
to do so by the concerted action of respondents herein alleged. 

Par. 10. The above alleged acts and things done by the parties 
respondent have a dangerous tendency unduly to hinder competition 
in the golf ball trade throughout the United States, and to create a 
monopoly thereof in the hands of respondents and constitute unfair 
methods of competition in commerce within the meaning of Section 
5 of an Act of Congress entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 

Par. 11. The parties respondent herein named have brought about 
and made effective a policy and system whereby respondent members 
of the “Manufacturers’ Association” discriminate and have discrimi- 
nated in price between different purchasers of golf balls of like grade 
and quality, in violation of Section 2a of the Clayton Act as amended 
by an Act of Congress approved June 19, 1936, entitled “An Act to 
amend Section 2 of the act entitled ‘An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses’ approved October 15, 1914, as amended (U.S. C. Title 15, Sec. 
18), and for other purposes.” 

The aforesaid discriminations in price between different purchasers 
of golf balls of like grade and quality were effected through the con- 
certed action of the parties respondent herein through the formula- 
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tion, adoption, and administration of a policy and practice of requir- 
ing the payment of monies to respondent “PGA” for the privilege of 
causing the letters “PGA” to be imprinted on golf balls which are 
sold to members of the respondent “PGA,” a percentage of which 
monies to be passed along to the member purchaser with the knowl- 
edge and consent of the respondent members of the “Manufacturers’ 
Association”; or a policy or practice of requiring that the respondent 
members of the “Manufacturers’ Association” give members of 
respondent “PGA” a discount or rebate on the purchase prices quoted 
to the retail trade on golf balls of like grade and quality; or a policy 
or practice requiring that the respondent members of the “Manufac- 
turers’ Association” quote and selk members of respondent. “PGA” 
golf balls of like grade and quality to those offered and sold the non- 
member retail dealers at a price less than that at which they are sold 
to nonmember retail purchasers. 

Par. 12. The respondent members of the ‘Manufactubers’ Associa- 
tion” have contracted for the payment of, and have made payments 
of money to the respondent “PGA” to be used by said respondent 
“PGA” for the purpose of promoting the welfare and interest of their 
customers who are members of said respondent “PGA” in violation 
of Section 2 (d) of the Clayton Act as amended by an Act of Con- 
gress approved June 19, 1936, entitled “An Act to amend Section 2 
of the act entitled ‘An Act to supplement existing laws against un- 


lawful restraints and monopolies, and for other purposes’ approved 
October 15, 1914, as amended (U.S. C. Title 15, Sec. 13), and for 


other purposes.” 

The aforesaid payments of money were effected through the pay- 
ment of monies to the respondent “PGA” for the privilege of caus- 
ing the letters “PGA” to be imprinted on golf balls which are sold 
to members of the respondent “PGA,” and the said payments con- 
sist of that percentage of said Baise which is not passed along to 
the respondent member purchasers of golf balls but is retained by the 
respondent “PGA” and used by it for the benefit, and promotion of 
the welfare of its respondent members. The said payments of money 
are not available, and are not made to any customers of the respond- 
ent members of the “Manufacturers’ Association” who are not mem- 
bers of the respondent “PGA.” 

Par. 13. The respondent members of the respondent “PGA” have 
knowingly induced said respondent members of the “Manufacturers’ 
Association” to discriminate in price as aforesaid, and have know- 
ingly received such discriminations in price on purchases of golf 
balls made by them, in violation of Section 2 (f) of the Clayton Act 
as amended by an Act of Congress approved June 19, 1936, entitled 
“An Act to amend Section 2 of the act entitled ‘An Act to supple- 
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ment existing laws against unlawful restraints and monopolies, and 
for other purposes’ approved October 15, 1914, as amended (U.S. C. 
Title 15, Sec. 13), and for other purposes.” 

Par. 14. The general effect of the policies and practices requiring 
the systematic discriminations in price for golf balls of like grade and 
quality between customers in the same class as set forth in para- 
graphs 11 and 13 hereof has been or may be substantially to lessen 
competition and tend to create a monopoly in the manufacture, sale, 
and distribution of golf balls, and to injure, destroy, and prevent 
competition between and among manufacturers, wholesalers, and re- 
tailers of golf balls and to deprive the purchasing public of advan- 
tages in price, service, and other considerations which might be re- 
ceived and enjoyed under conditions of normal and unobstructed or 
free and fair competition in said trade and industry; and to other- 
wise operate as a restraint upon and a detriment to the freedom of 
fair and legitimate competition in such trade and industry. 


CONCLUSION 


The aforesaid acts and practices of respondents have a dangerous 
tendency unduly to hinder competition in the golf ball trade through- 
out the United States, and to create a monopoly thereof in the hands 
of respondents and constitute unfair methods of competition in com- 
merce within the meaning of Section 5 of Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914; 
and the acts and practices, set forth in paragraphs 11 to 14 inelusive, 
of the said respondents are in violation of Sections 2 (a), 2 (d) 
and 2 (f) of the Clayton Act as amended by an act of Congress 
approved June 19, 1936, entitled “An Act to amend Section 2 of the 
act entitled ‘An Act to supplement existing laws against unlawful 
restraints and monopolies, and for other purposes’ approved October 
15, 1914, as amended (U. S. C. Title 15, Sec. 13), and for other 
purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission and the answers 
filed by the parties respondent herein on February 7, 1938, admitting 
with certain exceptions all the material allegations of the complaint 
for the purpose of this proceeding only, and waiving the taking of 
further evidence and other intervening procedure, and the Commis- 
sion having made its findings as to the facts and its conclusion that 
said respondents have violated the provisions of an Act of Congress 
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approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” and Sections 2a, 2d and 2f of an Act of Congress ap- 
proved October 15, 1914, entitled “An Act to supplement existing 
laws against unlawful restraints and monopolies, and for other pur- 
poses” as amended by an Act of Congress approved June 19, 1936, 
entitled “An Act to amend Section 2 of the act entitled ‘An Act to 
supplement existing laws against unlawful restraints and monopolies, 
and for other purposes’ approved October 15, 1914, as amended 
(U.S. C. Title 15, Sec. 13), and for other purposes.” 

It is ordered, That the parties respondent herein, and their agents. 
representatives, servants, and employees in connection with the sale, 
offering for sale or purchase of golf balls in interstate commerce 
or in the District of Columbia, cease and desist from: 

1. Entering into and carrying out any agreement or combination 
among themselves or among any of them, to fix and maintain uni- 
form wholesale prices to be exacted by the manufacturers of golf 
balls, or their agents, servants, or representatives, from retail dealer 
purchasers thereof ; 

(It is not intended that the foregomg paragraphs shall abridge 
any lawful right of a licensor under a patent or a patent license 
agreement to apply to any lawful action taken under patents or 
license agreements relating thereto) ; 

9. Fixing, enforcing, and maintaining, by agreement or combina- 
tion among themselves, or among any of them, resale prices for 
golf balls; 

(It is not intended that the provisions of the two preceding para- 
graphs shall abridge or preclude any lawful action with reference 
to prices which is permitted by the act commonly called the Miller- 
Tydings Act, namely, Title 8 of the Act of Congress approved 
August 17, 1937, entitled “An Act to provide additional revenue for 
the District of Columbia, and for other purposes”; or any other 
then existing Federal Law.) 

It is further ordered, That the respondent, Professional Golfers 
Association, its officers, members, agents, or representatives, cease 
and desist from: 

i. Requiring, coercing, or persuading the respondent Golf Ball 
Manufacturers’ Association, its officers, members, agents, or repre- 
sentatives, or any of them, or any other corporation, partnership, 
firm, or individual, to enter into any agreement or contract provid- 
ing for or resulting in a difference in price in favor of members of 
the “PGA,” through the payment of any monies, or any thing of 
value for the privilege of causing the letters “PGA” or any other 
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insignia or mark of like character to be imprinted on golf. balls 
manufactured and sold by any of the respondent manufacturers 
or any other manufacturer, corporation, partnership, firm, or in- 
dividual, directly or indirectly to the respondent “PGA” or any of 
its respondent members. 

2. Entering into any combination, understanding or agreement 
among themselves, or among any of them, to hinder or prevent, by 
intimidation, coercion, withdrawal, or threatened withdrawal of 
patronage or custom, either expressed or implied, or promises or 
agreements to increase such patronage or custom, any person, firm, 
partnership, or corporation, or any agent or representative thereof, 
from selling or buying golf balls in interstate commerce, from or to 
whomsoever, or at whatsoever price or terms may be agreed upon 
between any seller or purchaser. 

It is further ordered, That the respondent Golf Ball Manufac- 
turers’ Association, its officers, members, agents, or representatives, 
or any of them, in connection with the sale or offering for sale of 
golf balls in interstate commerce, cease and desist from: 

1. Granting or giving the following unlawful discriminations in 
price, namely, the payment of anything of value to respondent Pro- 
fessional Golfers’ Association, either as a royalty for the privilege 
of causing the letters “PGA” or any other insignia, brand or mark 
to be imprinted on golf balls sold to members of the respondent. 
Professional Golfers Association or otherwise, which payment is, 
directly or indirectly, in whole or in part, passed along to or used 
for the benefit of the members of said Professional Golfers Asso- 
ciation; or the making of any payment directly to such members in 
heu of any such payment to the Professional Golfers Association. 

2. Granting or giving any other price discrimination of substan- 
tially similar character to the respondent Professional Golfers Asso- 
ciation or its members under substantially like circumstances and 
conditions in connection with the sale of golf balls of like grade 
and quality ; 

3. Paying or contracting to pay to the respondent Professional 
Golfers Association anything of value either as a royalty for the 
privilege of causing the letters “PGA” or any other insignia of like 
character to be imprinted on golf balls or otherwise, which pay- 
ment is intended to be used or is in effect used, directly or indirectly, 
in whole or in part, for the purpose of advertising, promoting, or 
creating a preference on the part of the purchasing public for golf 
balls having the letters “PGA” or any other insignia, brand, or 
mark impressed thereon, unless such payments are made available on 
proportionally equal terms to all other customers competing with 
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the members of the Professional Golfers Association in the distribu- 
tion of golf balls of lke grade and quality ; 

4. Otherwise granting to the respondent Professional Golfers 
Association any advertising or promotion allowances of substantially 
similar character, unless such payments are made available on pro- 
portionally equal terms to all other customers competing with the 
members of the Professional Golfers Association in the distribution 
of golf balls of like grade and quality; 

(It is not intended that the provisions of the foregoing para- 
graphs (1) to (4) inclusive shall preclude lawful contributions made 
to promote the general welfare of the game of golf). 

It is further ordered, That the respondent, Professional Golfers 
Association, its officers, members, representatives, agents, and em- 
ployees, cease and desist from: 

1. Inducing or receiving any discrimination in price or allow- 
ance in connection with the purchase of golf balls in interstate 
commerce which the manufacturers of golf balls are prohibited 
from giving under the provisions of paragraphs (1) to (4) inclu- 
sive immediately preceding this paragraph of this order; 

2. Inducing or receiving any similar discrimination in price or 
allowance in the purchase of golf balls in interstate commerce under 
substantially like circumstances and conditions. 

It is further ordered, That the parties respondent herein, within 
60 days of the date of the service upon them of this order, file with 
the Commission reports in writing stating the manner and form 
in which they shall have comphed with this order. 
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UNITED WOOLEN MILLS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3312. Complaint, Jan. 25, 1938—Decision, Mar. 2, 1938 


Where a corporation engaged in sale of men’s suits and clothing, to purchasers 
in other States, in competition with others likewise engaged in sale and 
distribution of such products in commerce as aforesaid, and including many 
who distribute and sell such suits and clothing, not manufactured by them, 
and who do not in any way represent themselves as manufacturers thereof— 

Adopted and used corporate and trade name including word “Mills,” and repre- 
sented, through such statements as “Unirep Wooten Mitts Tailors-to-Men”, 
ete., displayed on letterheads, billheads, cards, invoices, labels, and news- 
paper advertising matter of interstate distribution, that it was the manu- 
facturer of the garments sold in commerce by it, notwithstanding fact it 
did not manufacture said garments, as understood by trade and purchasing 
public generally, nor own and operate, or directly and absolutely control, any 
mill or mills making same; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that such representation was true, and 
that it actually was the manufacturer of the garments sold by it, and with 
result, as direct consequence of mistaken and erroneous beliefs thus induced, 
that number of consuming public purchased substantial volume of its said 
suits and clothing as and from clothing manufacturer, for direct dealing with 
whom a substantial portion of wholesale and retail purchasers of such 
products has preference, as securing closer prices, superior quality, and 
other advantages not had through selling agency or middleman or anyone 
else, and trade was unfairly diverted to it from competitors likewise engaged 
in sale and distribution of men’s suits and clothing and who truthfully 
advertise and represent the nature and character of their business; to the 
substantial injury of competition in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Myr. Karl Stecher for the Commission. 
Myr. A, Leo Oberdorfer, of Birmingham, Ala., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that United 
Woolen Mills, a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said Act of Congress, and it appearing to said 
Commission that a proceeding by it in respect thereof would be in the 
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public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrapH 1. The respondent, United Woolen Mills, is a corporation 
organized and existing under and by virtue of the laws of the State of 
Alabama, with its principal place of business at 315 North 19th Street 
in the city of Birmingham, State of Alabama. It is, and for more 
than 3 years last past has been, engaged in the sale of men’s suits and 
clothing, in commerce between the various States of the United States. 
It causes said garments, when sold, to be shipped from its place of 
business in the State of Alabama to purchasers thereof located or 
residing in various States of the United States other than the State 
of Alabama. In the course and conduct of its business said respondent 
is, and has been, in competition with other corporations and with 
individuals, firms, and partnerships likewise engaged in the sale and 
distribution of men’s suits and clothing in commerce among and be- 
tween the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, said respondent adopted as and for its corporate 
and trade name, the words “United Woolen Mills,” under which to 
carry on its business, and which corporate and trade name it has used 
continuously for several years last past, and is now using, in soliciting 
the sale of and selling its said men’s garments in commerce among and 
between the various States of the United States. Respondent has 
caused its said corporate and trade name, “United Woolen Mills,” to 
appear on its letterheads, billheads, cards, invoices, labels, and news- 
paper advertising matter having interstate distribution. 

The said letterheads, billheads, cards, invoices, labels affixed to said 
garments, and newspaper advertising matter distributed by respond- 
ent, as aforesaid, contain misleading representations and statements 
concerning its business status, of which the following is representative : 


UNITED WOOLEN MILLS 
Tailors-to-Men 
315 North Nineteenth Strect 
Birmingham, Ala. 


UNITED WOOLEN MILLS 
(Trade-Mark ) 
Birmingham—Anniston 


UNITED 
WOOLEN 
MILLS 
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Such statements as hereinabove set out serve as representations to 
the purchasing public that the respondent is the manufacturer of the 
garments which it sells in commerce as herein detailed. 

Par. 3. Respondent does not, in truth and in fact, make or manu- 
facture the garments which it sells and distributes in commerce as 
herein detailed as those terms are understood by the trade and pur- 
chasing public generally, nor does it own and operate or directly and 
absolutely control any mill or mills wherein the garments sold by it 
are made or manufactured. The garments sold by respondent are 
made or manufactured in a mill or mills or factories which respond- 
ent does not own, operate, or control in any way. 

Par. 4. A substantial portion of the wholesale and retail purchas- 
ers of men’s suits and clothing have expressed, and have, a preference 
for dealing direct with the manufacturer of products being pur- 
chased. Such purchasers believe that they secure closer prices, 
superior quality, and other advantages in dealing direct with the 
manufacturer rather than a selling agency or middleman or anyone 
else, 

Par. 5. Many of the respondent’s competitors who distribute and 
sell men’s suits and clothing do not manufacture products sold by 
them and do not in any way represent that they are the manufac- 
turers of said products. 

Par. 6. The false and misleading representation made by the re- 
spondent as aforesaid, through the use of the name “United Woolen 
Mills,” that it is the manufacturer of the garments which it distrib- 
utes and sells had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that said representation is true and that the respond- 
ent is actually the manufacturer of the garments which it sells. As a 
direct consequence of the mistaken and erroneous beliefs, induced as 
aforesaid, a number of the consuming public have purchased a sub- 
stantial volume of men’s suits and clothing sold by the respondent 
with the result that trade has been unfairly diverted to the respond- 
ent from its competitors likewise engaged in the business of distribut- 
ing and selling men’s suits and clothing who truthfully advertise and 
represent the nature and character of their business. As a result 
thereof, substantial injury has been, and is now being, done by re- 
spondent to competition in commerce among and between the various 
States of the United States. 

Par. 7. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of the 
public and respondent’s competitors as aforesaid, and have been, and 
are, unfair methods of competition within the meaning and intent 
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of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Finpincgs as To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 25, 1938, issued, and on 
January 27, 1938, served its complaint in this proceeding upon re- 
spondent, United Woolen Mills, charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer, the Commission, by order entered herein, 
granted respondent’s motion for permission to withdraw said answer 
and to substitute therefor an answer admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, which sub- 
stitute answer was duly filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and substitute answer, briefs 
having been waived, and the Commission, having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParaAcrapH 1. The respondent, United Woolen Mills, is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of Alabama, with its principal place of business at 315 North 
19th Street in the city of Birmingham, State of Alabama. It is, 
and for more than 8 years last past has been, engaged in the sale of 
men’s suits and clothing, in commerce between the various States of 
the United States. It causes said garments, when sold, to be shipped 
from its place of business in the State of Alabama to purchasers 
thereof located or residing in various States of the United States 
other than the State of Alabama. In the course and conduct of its 
business said respondent is, and has been, in competition with other 
corporations and with individuals, firms, and partnerships likewise 
engaged in the sale and distribution of men’s suits and clothing in 
commerce among and between the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, said respondent adopted as and for its corporate 
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and trade name the words “United Woolen Mills” under which to 
carry on its business, and which corporate and trade name it has 
used continuously for several years last past, and is now using, in 
soliciting the sale of and selling its said men’s garments in com- 
merce among and between the various States of the United States. 
Respondent bas caused its corporate and trade name, “United Woolen 
Mills,” to appear on its letterheads, billheads, ae invoices, labels, 
and newspaper advertising matter tava interstate disteibubion! 

The said letterheads, billheads, cards, invoices, labels affixed to said 
garments, and newspaper advertising matter distributed by respond- 
ent, as aforesaid, contain misleading representations and _ state- 
ments concerning its business status, of which the following is 
representative : 

UNITED WOOLEN MILLS 
Tailors-to-Men 
315 North Nineteenth Street 
Birmingham, Ala. 


UNITED WOOLEN MILLS 
(Trade-Mark) 
Birmingham—Anniston 


UNITED 
WOOLEN 
MILLS 


Such statements as hereimabove set. out serve as representations to 
the purchasing public that the respondent is the manufacturer of the 
garments which it sells in commerce as herein detailed. 

Par. 3. Respondent does not, in truth and in fact, make or manu- 
facture the garments which it sells and distributes in commerce as 
herein detailed as those terms are understood by the trade and pur- 
chasing public generally, nor does it own and operate or directly 
and absolutely control any mill or mills wherein the garments sold 
by it are made or manufactured. The garments sold by respondent. 
are made or manufactured in a mill or mills or factories which 
respondent does not own, operate, or control in any way. 

Par. 4. A substantial portion of the wholesale and retail pur- 
chasers of men’s suits and clothing have expressed, and have, a pref- 
erence for dealing direct with tie manufacturer of products being 
purchased. Such purchasers believe that they secure closer prices, 
superior quality, and other advantages in dealing direct with the 


manufacturer rather than a selling agency or middleman or anyone 
else. 
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Par. 5. Many of the respondent’s competitors who distribute and. 
sell men’s suits and clothing do not manufacture products sold by 
them and do not in any way represent that they are the manufac- 
turers of said products. 

Par. 6. The false and misleading representation made by the 
respondent as aforesaid, through the use of the name “United Woolen 
Mills,” that it is the manufacturer of the garments which it dis- 
tributes and sells had, and now has, the capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that said representation is true and that the 
respondent is actually the manufacturer of the garments which it 
sells. As a direct consequence of the mistaken and erroneous beliefs, 
induced as aforesaid, a number of the consuming public have pur- 
chased a substantial volume of men’s suits and clothing sold by the 
respondent with the result that trade has been unfairly diverted to 
the respondent from its competitors likewise engaged in the business 
of distributing and selling men’s suits and clothing who truthfully 
advertise and represent the nature and character of their business. 
As a result thereof, substantial injury has been, and is now being, 
done by respondent to competition in commerce among and between 
the various States of the United States. 


CONCLUSION 


The aforesaid acts and practices of the respondent, United Woolen 
Mills, are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondent, in which substitute answer respondent admits all the 
material allegations of the complaint to be true, and states that it 
waives hearing on the charges set forth in said complaint and that, 
without further evidence or other intervening procedure, the Com- 
mission may issue and serve upon it findings as to the facts and con- 
clusion and an order to cease and desist from the violations of law 
charged in the complaint, and the Commission having made its find- 
ings as to the facts and conclusion that said respondent has violated 
the provisions of an Act of Congress, approved September 26, 1914, 
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entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, United Woolen Mills, a cor- 
poration, its officers, representatives, agents, and employes, in con- 
nection with the offering for sale, sale, and distribution of clothing 
for men, suits, pants, and overcoats in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from: 

Representing, through the use of the word “Mills” or any other 
word or phrase of similar import and meaning as part of its corpo- 
rate name or in any other manner, or through any other means or 
device, that it is the manufacturer or maker of the products which it 
sells unless and until it actually owns and operates or directly and 
absolutely controls a plant or mill wherein said products are manu- 
factured by it. 

It ts further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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PRENDERGAST-DAVIES COMPANY, LTD. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2849. Complaint, June 20, 1936—Decision, Mar. 5, 1938 


Where word “Distilleries,’ when usec in connection with liquor industry and 


(a) 


products thereof, had had and still had a definite significance and meaning 
to minds of wholesalers and retailers and to ultimate purchasing public 
as designating places where such liquors are made by process of original 
and continuous distillation from mash, wort, or wash through continuous 
closed pipes and vessels until manufacture is complete, and substantial 
portion of purchasing public preferred to buy spirituous liquors prepared 
and bottled by distilleries; and thereafter a corporation engaged as im- 
porter, wholesaler, and retailer of whiskies and other alcoholic beverages, 
in substantial competition with others similarly engaged— 

Sold bottled whisky, labels on which described same as “Bottled in Scot- 
land, MacNab Distilleries Limited, 266 Clyde St., Glasgow, Scotland. Head 
Office 11 Waterloo Place, London S. W. 1, England,” and thereby repre- 
sented to customers, and supplied to them means of representing to their 
retailer-vendees and to ultimate consuming public, that whisky thus con- 
tainered was made in Scotland by aforesaid “Distilleries” ; 


Notwithstanding fact said concern neither owned, operated, nor controlled any 


place or places where alcoholic liquors are produced by process of original 
and continuous distillation from mash, wort, or wash, and did not pro- 
duce any whisky which went into bottles thus labeled, and whisky in ques- 
tion was made for it under agreement with English distillers, and there 
were no such distilleries at said Glasgow address; and 


Where “Scotch Whisky” had long had and still had definite significanse to 


(b) 


minds of wholesalers, retailers, and ultimate purchasing public as mean- 
ing distinctive product of Scotland, there made, and a substantial por- 
tion ef purchasing public preferred to buy Scotch whisky made in Scotland; 
and thereafter aforesaid importer, wholesaler, and retailer— 

Sold whisky in bottles, aforesaid labels of which further represented same 
as “Sandy MacNab’s Old Liqueur Scotch Whiskey, a blend of the finest aged 
Scotch Whiskey, Produce of Scotland—Bottled in Scotland, MacNab Dis- 
tilleries Limited,” etc, as above set forth, and thereby represented to cus- 
tomers, and supplied to them means of representing to own vendee-re- 
tailers and to ultimate consuming public, that whisky thus containered 
Was a true Scotch Whisky, distinctive product of Scotland, and there made 
by the MacNab Distilleries ; 


Notwithstanding fact said liquor was not a distinctive product of Scotland, 


nor there made nor bottled, and was neither “Scotch Whisky” in fact nor 
in accordance with standards of identity for distilled spirits established by 
Federal Alcobol Administration ; 


With effect of misleading and deceiving dealers and purchasing public into 


erroneous beliefs that Scotch whisky sold by it was product of an actual 
distillery in Scotland and was a distinctive product of said country, there 
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made, and genuine Scotch whisky imported from Scotland, and of induc- 
ing dealers and purchasing public, in such beliefs, to buy said Sandy Mac- 
Nab Scotch whisky, and thereby divert trade to it from competitors, among 
whom there are those who sell as Scotch whisky, whisky made and bottled 
in Scotland and distinctive product of that country and truthfully labeled 
as product of actuzl distilleries there located, and competitors who sell 
as blended, Scotch type whisky, mixture or blend made outside of Great 
Britain and do not falsely represent its place of distillation on labels 
attached to bottles in which liquor is sold and shipped, and with capacity 
and tendency so to mislead, deceive, and induce; to the substantial injury 
of substantial competition in interstate commerce: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. John J. Keenan, trial examiner. 
Mr. PGad B. Morehouse for the Commission. 
Mr. George J. Feldman, of Washington, D. C. and Werssman & 
Maretz, of New Haven, Conn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Prendergast- 
Davies Company, Ltd., a corporation hereinafter referred to as re- 
spondent, has been and is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
the said Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

ParacrapH 1. Respondent is a corporation, organized, existing, and 
doing business under the laws of the State of New York, with its 
principal office and place of business at 601 West 26th Street, in the 
city of New York in said State. It is now, and for more than 1 year 
last past has been, engaged in the business of an importer, wholesaler, 
and retailer of whiskies and other alcoholic beverages, purchasing, 
importing, and selling the same at both wholesale and retail in con- 
stant course of trade and commerce between the various States of the 
United States and in the District of Columbia. In the course and 
conduct of its said business it causes the aforesaid alcoholic beverages 
when sold to be transported from its place of business aforesaid, into 
and through the various States of the United States to the purchasers 
thereof, located in other States of the United States and in the District 
of Columbia. In the course and conduct of its business aforesaid, 
respondent is now and has been, for more than 1 year last past, in 
substantial competition with other corporations and with individuals, 
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partnerships, and firms, engaged in the purchase, importation, and 
sale at wholesale and retail of whiskies and other alcoholic beverages 
in trade and commerce between and among the various States of the 
United States and the District of Columbia. 

Par, 2. For a long period of time the word “Distilleries” when used 
in connection with the liquor industry and the products thereof has 
had and still has a definite significance and meaning to the minds 
of the wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the places where such liquors are manu- 
factured by the process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels until 
the manufacture thereof is completed; and a substantial portion of the 
purchasing public prefers to buy spirituous liquors prepared and bot- 
tled by distilleries. Further, “Scotch Whiskey” for a long time has 
had and still has, a definite significance to the minds of wholesalers, 
retailers, and to the ultimate purchasing public, to wit: a distinctive 
product of Scotland, manufactured in Scotland, and a substantial por- 
tion of the purchasing public prefers to buy Scotch whiskey manu- 
factured in Scotland. 

Par. 3. In the course and conduct of its business as aforesaid, re- 
spondent has heretofore sold and is now selling, a whiskey in bottles 
with labels attached thereto containing the following representations, 
to wit: 

Sandy MacNab’s 
Old Liqueur Scotch 
Whiskey 
A blend of the finest aged Scotch Whiskey 
Produce of Scotland—Bottled in Scotland 
MacNab Distilleries Limited 
266 Clyde St., 
Glasgow, Scotland 
Head Office 
11 Waterloo Place, 
London 8S. W. 1, 
HPngland 


By the use of the aforesaid designation “Scotch Whiskey” on said 
labels, together with the phrases “MacNab Distilleries, Ltd.,” “Bottled 
in Scotland” and the address “266 Clyde Street, Glasgow, Scotland” 
on the aforesaid labels in which it sells and ships the aforesaid 
whiskey, respondent represents to its customers and furnishes them 
with the means of representing to their vendees, both retailers and 
the ultimate consuming public, that the whiskey in said bottles con- 
tained is a true Scotch whiskey, a distinctive product of Scotland and 
manufactured in Scotland by the MacNab Distilleries, Ltd., when as 
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a matter of fact the MacNab Distilleries, Ltd., is an English company 
with its principal office in the city of London, England, and does not 
own, operate, or control any place or places where alcoholic liquors 
are produced by the process of original and continuous distillation 
from mash, wort, or wash and does not produce or manufacture any 
whiskey or whiskies which go into the bottles so labeled as aforesaid ; 
the so-called “Sandy MacNab Scotch Whiskey” is produced by W. H. 
Holt and Sons, Ltd., distillers of Chorlton-Cum-Hardy, England, 
under an agreement with the aforesaid MacNab Distilleries, Ltd., of 
London, England, and said whiskey is not a distinctive product of 
Scotland and is neither manufactured nor bottled in Scotland, and 
is neither “Scotch Whiskey” in fact, nor in accordance with the 
standards of identity for distilled spirits established by Article II 
of Regulation No. 5 of the Federal Alcohol Administration, effective 
May 1, 1936, duly enacted and promulgated pursuant to the authority 
of the Federal Alcohol Administration Act, 49 Stat. 977, approved 
August 29, 1935. There are no MacNab Distilleries at 266 Clyde 
Street, Glasgow, Scotland. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of Scotch Whiskey, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals, who sell at whole- 
sale and retail as Scotch whiskey, whiskey which is manufactured 
and bottled in Scotland and is a distinctive product of that country 
and which whiskey is truthfully labeled as the product of actual dis- 
tilleries located in Scotland. There are also among the competitors 
of respondent as aforesaid, corporations, individuals, firms, and 
partnerships, who sell “blended Scotch Type Whiskey,” a mixture or 
blend made outside of Great Britain and who do not falsely represent 
its place of distillation on the labels attached to the bottles in which 
such liquor is sold and shipped. 

Par. 5. The representations by respondent, as set forth in para- 
graph 3 hereof for each of them have the capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into 
the erroneous beliefs that the “Scotch Whiskey” by it sold is the 
product of an actual distillery located in Scotland, and that it is a 
distinctive product of Scotland, manufactured there, and is otherwise 
genuine |Scotch whiskey, imported from Scotland and have the ca- 
pacity and tendency and do induce dealers and the purchasing public 
acting in such beliefs to purchase the Sandy MacNab “Scotch 
Whiskey” sold by respondent, thereby diverting trade to respondent 
from its competitors who do not so misrepresent the Scotch whiskies 
and blended Scotch type whiskies by them sold and thereby re- 
spondent does substantial injury to substantial competition in 
interstate commerce. 
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Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finpines as TO THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on June 20, 1936 issued, and later served 
its complaint in this proceeding upon the respondent, Prendergast- 
Davies Company, Ltd., charging it with the use of unfair methods 
of competition in commerce in violation of the provisions of said 
act. After the issuance of said complaint and the filing of respon- 
dent’s answer, the Commission, by order entered herein, granted 
respondent’s spies: for permission to withdraw said answer and to 
substitute therefor an answer admitting all the material allegations of 
the complaint to be true, and waiving the taking of further evidence 
and all other intervening procedure, which substitute answer was duly 
filed in the office of the Commission. Thereafter, this proceeding 
regularly came on for final hearing before the Commission on the 
said complaint and the substitute answer, briefs and oral arguments 
of counsel having been waived, and the Commission having duly 
considered the same and being now fuily advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. This respondent is a corporation organized, existing, 
and doing business under and by virtue of the laws of the State of 
New York. Its office and principal place of business is located at 
601 West 26th Street, in the city of New York, in said State. For 
more than 1 year last past it has been engaged in the business of an 
importer, wholesaler, and retailer of whiskies and other alcoholic 
beverages, purchasing, importing, and selling the same at both 
wholesale and retail in constant course of trade and commerce 
between the various States of the United States and in the District 
of Columbia. In the course and conduct of its said business it 
causes the aforesaid alcoholic beverages when sold to be transported 
from its place of business aforesaid, into and through the various 
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States of the United States to the purchasers thereof, located in 
other States of the United States and in the District of Columbia. 
In the course and conduct of its business aforesaid, respondent is 
now and has been, for more than 1 year last past, in substantial 
competition with other corporations and with individuals, partner- 
ships, and firms, engaged in the purchase, importation, and sale at 
wholesale and retail of whiskies and other alcoholic beverages in 
trade and commerce between and among the various States of the 
United States and the District of Columbia. 

Par. 2. For a long period of time the word “Distilleries” when 
used in connection with the liquor industry and the products thereof 
has had and still has a definite significance and meaning to the minds 
of the wholesalers and retailers in such industry and to the ultimate 
purchasing public, to wit, the places where such liquors are manu- 
factured by the process of original and continuous distillation from 
mash, wort or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed; and a substantial portion 
of the purchasing public prefers to buy spirituous liquors prepared 
and bottled by distilleries. Further, “Scotch Whiskey” for a long 
time has had and still has, a definite significance to the minds of 
wholesalers, retailers and to the ultimate purchasing public, to wit: 
a distinctive product of Scotland, manufactured in Scotland, and a 
substantial portion of the purchasing public prefers to buy Scotch 
whiskey manufactured in Scotland. 

Pursuant to the authority conferred upon him by the act of August 
29, 1935 (49 Stat. 977) the Federal Alcohol Administrator promul- 
gated regulations No. 5, article II of which became effective as of 
May 1, 1936. Said article II establishes certain official standards of 
identity for distilled spirits, including Scotch whiskey. The stand- 
ard of identity thus established is as follows: 

“Scotch whiskey” is a distinctive product of Scotland, manufactured in 
Scotland in compliance with the laws of Great Britain regulating the manu- 
facture of Scotch whiskey for consumption in Great Britain, and containing 
no distilled spirits less than three years old: Provided, That if in fact such 
product as so manufactured is a mixture of distilled. spirits, such mixture is 
“Blended Scotch whiskey” (Scotch whiskey—a biend). “Scotch whiskey” 
shall not be designated as “straight.” 

Par. 3. In the course and conduct of its business as aforesaid, 
respondent has heretofore sold and is now selling, a whiskey in 
bottles with labels attached thereto containing the following repre- 
sentations, to wit: 


Sandy MacNab’s 
Old Liqueur Scotch 
Whiskey 
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A blend of the finest aged Scotch Whiskey 
Produce of Scotland—Bottled in Scotland 
MacNab Distilleries Limited 
266 Clyde St., 

Glasgow, Scotland 


Head Office 
11 Waterloo Place, 
London, 8. W. 1, 
England 

By the use of the aforesaid designation “Scotch Whiskey” on said 
labels, together with the phrases “MacNab Distilleries, Ltd.,” 
“Bottled in Scotland” and the address “266 Clyde Street, Glasgow, 
Scotland” on the aforesaid labels in which it sells and ships the afore- 
said whiskey, respondent represents to its customers and furnishes 
them with the means of representing to their vendees, both retailers 
and the ultimate consuming public, that the whiskey in said bottles 
contained is a true Scotch whiskey, a distinctive product of Scotland 
and manufactured in Scotland by the MacNab Distilleries, Ltd., when 
as a matter of fact the MacNab Distilleries, Ltd., is an English com- 
pany with its principal office in the city of London, England, and 
does not own, operate, or control any place or places where alcoholic 
liquors are produced by the process of original and continuous 
distillation from mash, wort, or wash and does not produce or manu- 
facture any whiskey or whiskies which go into the bottles so labeled 
as aforesaid; the so-called “Sandy MacNab Scotch Whiskey” is pro- 
duced by W. H. Holt and Sons, Ltd., distillers of Chorlton-Cum- 
Hardy, England, under an agreement with the aforesaid MacNab 
Distilleries, Ltd., of London, England, and said whiskey is not a 
distinctive product of Scotland and is neither manufactured nor 
bottled in Scotland, and is neither “Scotch Whiskey” in fact, nor in 
accordance with the standards of identity for distilled spirits estab- 
lished by article II of regulations No. 5 of the Federal Alcohol 
Administration, effective May 1, 1936, duly enacted and promulgated 
pursuant to the authority of the Federal Alcohol Administration Act, 
49 Stat. 977, approved August 29, 1935. There are no MacNab 
Distilleries at 266 Clyde Street, Glasgow, Scotland. At the time of 
the issuance of the complaint and for a long period of time there- 
after, the company known as “MacNab Distilleries, Ltd.,” did not 
own, operate, or control any distilleries whatever. All sale of “Sandy 
MacNab Scotch Whiskey” by respondent was discontinued in 
February 1937. 

Par. 4. There are among the competitors of respondent engaged 
in the sale of Scotch whiskey, as mentioned in paragraph 1 hereof, 
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corporations, firms, partnerships, and individuals, who sell at, whole- 
sale and retail as Scotch Whiskey, whiskey which is manufactured 
and bottled in Scotland and is a distinctive product of that country 
and which whiskey is truthfully labeled as the product of actual 
distilleries located in Scotland. There are also among the com- 
petitors of respondent as aforesaid, corporations, individuals, firms, 
and partnerships, who sell “blended Scotch Type Whiskey,” a mix- 
ture or blend made outside of Great Britain and who do not falsely 
represent its place of distillation on the labels attached to the bottles 
in which such liquor is sold and shipped. 

Par. 5. The representations by respondent, as set forth in para- 
graph 8 hereof, and each of them have the capacity and tendency to 
and do mislead and deceive dealers and the purchasing public into 
the erroneous beliefs that the “Scotch Whiskey” by it sold is the 
product of an actual distillery located in Scotland, and that it is a 
distinctive product of Scotland, manufactured there, and is other- 
wise genuine Scotch whiskey, imported from Scotland, and have 
the capacity and tendency to and do induce dealers and the purchas- 
ing public acting in such beliefs to purchase the Sandy MacNab 
“Scotch Whiskey” sold by respondent, thereby diverting trade to 
respondent from its competitors who do not so misrepresent the 
Scotch whiskies and blended Scotch type whiskies by them sold, and 
thereby respondent does substantial injury to substantial competi- 
tion in interstate commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Prendergast- 
Davies Company, Ltd., are to the prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce, within the intent and meaning of Section 5 of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on the 28th day of February 1938 by respondent, admitting all 
the material allegations of fact contained in the complaint to be 
true, waiving hearing on the charges set forth in the said complaint, 
and stating that without further evidence or other intervening pro- 
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cedure the Commission may issue and serve upon it findings as to 
the facts and conclusion drawn therefrom, and an order to cease 
and desist from the violations of law charged in the complaint, 
and the Commission having made its findings as to the facts and 
its conclusion that said respondent has violated the provisions of an 
Act of Congress approved September 26, 1914, entitled “An Act to 
create a Hederal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondent, Prendergast-Davies Company, 
Ltd., a corporation, its officers, representatives, agents, and em- 
ployees, in connection with the offering for sale, sale, and distribu- 
tion of “Sandy MacNab” brand whiskey in interstate commerce or 
in the District of Columbia, do cease and desist from: 

1. Representing, through the use of the word “Distilleries” in the 
trade or corporate name of the bottler of said “Sandy McNab” 
whiskey as shown on all stationery, advertising or labels attached 
to the bottles in which said “Sandy McNab” whiskey is sold and 
shipped, or in any other way by word or words of like import, (a) 
that said bottler is a distiller of the said “Sandy McNab” whiskey ; 
or (b) that the said “Sandy McNab” whiskey is by said bottler 
manufactured through a process of distillation; or (c) that said 
bottler owns, operates, or controls a place or places where such 
“Sandy MacNab” whiskey is by said bottler manufactured by a 
process of original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until the manufac- 
ture thereof is completed, unless and until such bottler shall actually 
own, operate, or control such a place or places. 

2. Representing that a product imported into this country and 
resold by said respondent, which product as of June 1936, was 
designated and labeled “Sandy MacNab Old Liqueur Scotch 
Whiskey” is either a blend of the finest aged Scotch whiskey or 
that it is a product of Scotland, or that there are in existence any 
distilleries known as “MacNab Distilleries,’ unless and until the 
corporation known as MacNab Distilleries, Ltd., shall actually own, 
operate, or control a place where, in a continuous process of dis- 
tillation from mash, wort, or wash, spirits shall be by it produced 
by distillation and said spirits shall be distinctive products of 
Scotch manufacture in Scotland, in compliance with the laws of 
Great Britain regulating the manufacture of Scotch whiskey for 
consumption in Great Britain and containing no distilled spirits 
less than 3 years old; provided that if in fact such products by 
said distilleries so manufactured are mixtures of distilled spirits, 
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such mixture may be called “Blended Scotch Whiskey” or “Sotch 
Whiskey—a Blend.” 

It is further ordered, That the said respondent, within 60 days 
from and after the date of service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth 
in detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth, 
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TOSTO FOODS, INC., AND WILLIAM C. MITHOEFER 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3290. Complaint, Jan. 3, 1938—Decision, Mar. 5, 1938 


Where a corporation and an individual, vice president, secretary, and treasurer 
thereof, engaged in sale and distribution of salted peanuts to wholesalers, 
jobbers, and retailers, in competition with others similarly engaged in sale 
and distribution of salted nuts, confections, and candy— 

Sold its so-called “Strange As It Seems” nuts, packed in individual, small, 
sealed, 5-cent cartons, within a few of which there were concealed, in 
accordance with notice on individual cartons thereof advising ultimate 
purchaser “You may find 5 cents, 25 cents, 50 cents, or $1,’ some such sum, 
as determined through selection and breaking of carton, and thereby 
supplied to and placed in hands of others means of conducting lotteries 
in sale of their said product as displayed and sold by retail purchasers 
thereof, in accordance with such plan or game of chance and in violation 
of public policy of the common law and criminal statutes and contrary 
to that of the United States Government ; 

With result that many dealers in and ultimate purchasers of such products were 
attracted by element of chance involved in sale thereof, and thereby induced 
to buy same, thus packed and sold, in preference to nuts or candy of com- 
petitors who are not willing to and do not offer and sell their products so 
packed, assembled or otherwise arranged as to involve game of chance and 
refrain therefrom, and with tendency and capacity thereby to divert to 
themselves trade and custom from competitors who do not use same or 
equivalent method, and to exclude from said trade all aforesaid unwilling 
competitors and lessen competition therein and create a monopoly of said 
trade in themselves and in such other distributors aS use same or an equiva- 
Jent method, and to deprive purchasing public of benefit of free competition 
in Said trade and eliminate or exclude therefrom, as case may be, all actual 
or potential competitors who do not adopt and use such methods: 

Held, That such method, act, and practices were all to the prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that the Tosto 
Foods, Inc., a corporation, and William C. Mithoefer, an individual, 
hereinafter referred to as respondents, have been and are using unfair 
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methods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrary 1. Respondent, Tosto Foods, Inc., is a corporation or- 
ganized, existing, and doing business under and by virtue of the laws 
of the State of Ohio, with its principal place of business at 307 East 
Twelfth Street, Cincinnati, Ohio. Respondent William C. Mithoeter 
is its vice president, secretary, and treasurer and has his business 
office at the same address as that of the corporate respondent. Re- 
spondents act. together and in cooperation with each other in doing 
the acts and things hereinafter alleged. Respondents are now, and 
for more than 1 year last past have been, engaged in the sale and 
distribution of salted peanuts to wholesale dealers, jobbers, and retail 
dealers. Said respondents cause and have caused their said products, 
when sold, to be transported from their principal place of business 
in the city of Cincinnati, Ohio, to purchasers thereof in the State of 
Ohio and in other States of the United States at their respective 
places of business. There is now, and has been for more than 1 year 
last past, a course of trade and commerce by said respondents in such 
salted peanuts between and among the various States of the United 
States. In the course and conduct of said business, respondents are 
in competition with other corporations and individuals and with 
partnerships engaged in the sale and distribution of salted nuts, 
salted peanuts, peanut confections, and candy in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
and retail dealers salted peanuts so packed and assembled as to in- 
volve the use of a lottery scheme when sold and distributed to the 
consumers thereof. Said salted peanuts are packed in individual, 
small, sealed cartons which retail to the ultimate consumer at 5 cents 
per carton. Said salted peanuts are designated by respondents as 
“Strange as It Seems.” Sealed within a small number of individual 
cartons are 5 cents, 25 cents, 50 cents, or $1, but the ultimate pur- 
chasers cannot ascertain which cartons contain one of the above- 
named sums until a selection has been made and the individual carton 
broken open. The aforesaid purchasers of said individual cartons 
of salted peanuts who procure one of the said sums of money thus 
procure the same wholly by lot or chance. The individual cartons of - 
said salted peanuts have lithographed or printed thereon the follow- 
ing language: “You may find 5 cents, 25 cents, 50 cents, or $1.” 
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Par. 3. The wholesale dealers and jobbers to whom respondents 
sell the said salted peanuts resell the same to retail dealers, and said 
retail dealers and the retail dealers to whom respondents sell direct 
expose said salted peanuts for sale and sell same to the purchasing 
public in accordance with the aforesaid sales plan. Respondents thus 
supply to and place in the hands of others the means of conducting 
lotteries in the sale of their products in accordance with the sales 
plan hereinabove set forth. Said sales plan has a capacity and tend- 
ency to induce purchasers thereof to purchase respondents’ said prod- 
ucts m preference to salted nuts, salted peanuts, peanut confections 
or candy offered for sale and sold by their competitors. 

Par. 4. The sale of said salted peanuts to the purchasing public in 
the manner above alleged involves a game of chance or the sale of a 
chance to procure a sum of money. The use by respondents of said 
method in the sale of salted peanuts, and the sale of salted peanuts by 
and through the use thereof and by the aid of said method, is a 
practice of the sort which the common law and criminal statutes have 
long deemed contrary to public policy, and is contrary to an estab- 
lished public policy of the Government of the United States. The 
use by respondents of said method has a tendency unduly to hinder 
competition or create a monopoly in this, to wit: that the use thereof 
has the tendency and capacity to exclude from the salted nut and 
peanut confection or candy trade competitors who do not adopt and 
use the same method or an equivalent or similar method involving 
the same or an equivalent or similar element of chance or lottery 
scheme. Many persons, firms, and corporations who make and sell 
salted nuts, salted peanuts, and peanut confections or candy in com- 
petition with the respondents, as above alleged, are unwilling to offer 
for sale or sell their said products so packed and assembled as above 
alleged, or otherwise arranged and packed for sale to the purchasing 
public so as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of salted nuts, 
salted peanuts, and peanut confections and candy are attracted by 
respondents’ said method and manner of packing said salted peanuts, 
and by the element of chance involved in the sale thereof in the man- 
ner above described, and are thereby induced to purchase said salted 
peanuts so packed and sold by respondents in preference to salted 
peanuts or candy offered for sale and sold by said competitors of re- 
spondents who do not use the same or an equivalent method. The use 
of said method by respondents has the tendency and capacity because 
of said game of chance, to divert to respondents trade and custom 
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from their competitors who do not use the same or an equivalent 
method; to exclude from said trade all competitors who are unwilling 
to and taho do not use the same or an equivalent method because the 
same is unlawful; to lessen competition in said trade, and to tend to 
create a monopoly of said trade in respondents and in such other dis- 
tributors as use the same or an equivalent method; and to deprive the 
purchasing public of the benefit of free competition in said trade. 
The use of said method by respondents has the tendency and capacity 
to eliminate from said trade all actual competitors, and to exclude 
therefrom all potential competitors who do not adopt and use said 
method or an equivalent method. 

Par. 6. The aforementioned method, acts, and practices of respond- 
ents are all to the prejudice of the public and respondents’ com- 
petitors as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the in- 
tent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 


Report, FInpINGs as TO THE Facts, AND OrDER 
) b) 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 3, 1938, issued and served 
its complaint in this proceeding upon the respondents, Tosto Foods, 
Ine., and William C, Mithoefer, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of 
respondents’ answer, the Commission, by order entered herein, aren 
respondents’ request for permission to withdraw said answer and 
substitute therefor a substitute answer admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, which substi- 
tute answer was duly filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission, on the said complaint and the substitute answer, and 
the Commission, having duly considered the matter and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 
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ParagrapH 1. Respondent, Tosto Foods, Inc., is a corporation 
organized, existing and doing business under and by virtue of the 
laws of the State of Ohio, with its principal place of business located 
at 307 East Twelfth Street, Cincinnati, Ohio. Respondent William 
C. Mithoefer is its vice president, secretary, and treasurer and has 
his business office at the same address as that of the corporate re- 
spondent. Respondents act together and in cooperation with each 
other in doing the acts and things hereinafter found. Respondents 
are now, and for more than 1 year last past have been, engaged in 
the sale and distribution of salted peanuts to wholesale dealers, 
jobbers, and retail dealers. Said respondents cause and have caused 
their said products, when sold, to be transported from their prin- 
cipal place of business in the city of Cincinnati, Ohio, to purchasers 
thereof in the State of Ohio and in various States of the United 
States at their respective places of business. There is now, and has 
been for more than 1 year last past, a course of trade and commerce 
by said respondents in such salted peanuts between and among the 
various States of the United States. In the course and conduct of 
said business, respondents are in competition with other corporations 
and individuals and with partnerships engaged in the sale and dis- 
tribution of salted nuts, salted peanuts, peanut confections, and candy 
in commerce between and among the various States of the United 
States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
and retail dealers salted peanuts so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to the 
consumers thereof. Said salted peanuts are packed im individual, 
small, sealed cartons which retail to the ultimate consumer at 5 cents 
per carton. Said salted peanuts are designated by respondents as 
“Strange As It Seems.” Sealed within a small number of individual 
cartons are 5 cents, 25 cents, 50 cents, or $1, but the ultimate pur- 
chasers cannot ascertain which cartons contain one of the above 
named sums until a selection has been made and the individual 
carton broken open. The aforesaid purchasers of said individual 
cartons of salted peanuts who procure one of the said sums of money 
thus procure the same wholly by lot or chance. The individual car- 
tons of said salted peanuts have lithographed or printed thereon 
the following language: “You may find 5 cents, 25 cents, 50 cents, 
or $1.” 

Par. 3. The wholesale dealers and jobbers to whom respondents sell 
the said salted peanuts resell the same to retail dealers. and said retail 


874 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26: EY Tage 


dealers and the retail dealers to whom respondents sell direct expose 
said salted peanuts for sale and sell same to the purchasing public in 
accordance with the aforesaid sales plan. Respondents thus supply to 
and place in the hands of others the means of conducting lotteries in 
the sale of their products in accordance with the sales plan hereinabove 
set forth. Said sales plan has a capacity and tendency to induce pur- 
chases thereof to purchase respondents’ said products in preference to 
salted nuts, salted peanuts, peanut confections, or candy offered for 
sale and sold by their competitors. 

Par. 4. The sale of said salted peanuts to the purchasing public in 
the manner above found involves a game of chance or the sale of a 
chance to procure a sum of money. The use by respondents of said 
method in the sale of salted peanuts, and the sale of salted peanuts by 
and through the use thereof and by the aid of said method, is a prac- 
tice of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
public policy of the Government of the United States. The use by 
respondents of said method has a tendency unduly to hinder competi- 
tion or create a monopoly in this, to wit: that the use thereof has the 
tendency and capacity to exclude from the salted nut and peanut con- 
fection or candy trade competitors who do not adopt and use the same 
method or an equivalent or similar method involving the same or an 
equivalent or similar element of chance or lottery scheme. Many per- 
sons, firms, and corporations who make and sell salted nuts, salted 
peanuts, and peanut confections or candy in competition with the 
respondents, as above described, are unwilling to offer for sale or sell 
their said products so packed and assembled as above described, or 
otherwise arranged and packed for sale to the purchasing public so 
as to involve a game of chance, and such competitors refrain 
therefrom. 

Par. 5. Many dealers in and ultimate purchasers of salted nuts, 
salted peanuts, and peanut confections and candy are attracted by 
respondents’ said method and manner of packing said salted peanuts, 
and by the element of chance involved in the sale thereof in the manner 
above described, and are thereby induced to purchase said salted pea- 
nuts so packed and sold by respondents in preference to salted peanuts 
or candy offered for sale and sold by said competitors of respondents 
who do not use the same or an equivalent method. The use of said 
method by respondents has the tendency and capacity, because of said 
game of chance, to divert to respondents trade and custom from their 
competitors who do not use the same or an equivalent method; to ex- 
clude from said salted peanut and candy trade all competitors who are 
unwilling to and who do not use the same or an equivalent method 


TOSTO FOODS, INC., ET AL. 875 
869 Order 


because the same is unlawful; to lessen competition in said salted pea- 
nut and candy trade, and to tend to create a monopoly of said salted 
peanut and candy trade in respondents and in such other distributors 
of salted peanuts and candy as used the same or an equivalent method; 
and to deprive the purchasing public of the benefit of free competi- 
tion in said salted peanut and candy trade. The use of said method 
by respondents has the tendency and capacity to eliminate from said 
salted peanut and candy trade all actual competitors, and to exclude 
therefrom all potential competitors who do not adopt and use said 
method or an equivalent method. 


CONCLUSION 


The aforementioned method, acts and practices of respondents are 
all to the prejudice of the public and respondents’ competitors, as here- 
inabove found. Said method, acts and practices constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of the respondents admitting all the material allegations of 
the complaint to be true and waiving the taking of further evi- 
dence and all other intervening procedure, and the Commission hav- 
ing made its findings as to the facts and its conclusion that said 
respondents have violated the provisions of an Act of Congress ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That the respondents, Tosto Foods, Inc., a corpo- 
ration, its officers, and William C. Mithoefer, individually, and as 
an officer of Tosto Foods, Inc., and their respective representatives, 
agents, and employees, in connection with the offering for sale, sale 
and distribution of salted nuts or confections in interstate commerce, 
do forthwith cease and desist from: 

1. Selling and distributing salted nuts or confections so packed 
and assembled that sales of such salted nuts or confections to the 
general public are to be made or may be made by means of a 
lottery, gaming device, or gift enterprise ; 

2, Supplying to or placing in the hands of dealers assortments of 
salted nuts or confections which are used, or may be used, without 
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alteration or rearrangement of the contents of such assortments, to 
conduct a lottery, gaming device, or gift enterprise in the sale or 
distribution of the salted nuts or confections contained in said 
assortments to the public; 

3. Selling or distributing individual packages of salted nuts or 
confections containing coins or other United States money, which 
said individual packages of salted nuts or confections are packed 
and assembled in assortments with other individual packages of 
salted nuts or confections of similar size, shape, and appearance 
not containing coins or other United States money, for resale to 
the public by retail dealers. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist 
hereinabove set forth. 
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CARL E. KOCH AND EUGENE F. HEFLEBOWER, TRAD- 
ING AS CO-OPERATIVE BUYERS’ SERVICE AND 
AMERICAN BEAUTY PRODUCTS COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2529. Complaint, Nov. 17, 1936*—Decision, Mar. 7, 1938 


Where two partners and a corporation, which they served as president and 
vice president, respectively, and stock of which they owned, with same 
principal place of business and representing a common enterprise, engaged 
in sale and distribution of beauty and barber shop supply products con- 
sisting of a large number of different items, such as permanent-waving 
machines, scissors, brushes, lotions and oils, and other related products, 
through catalogs, correspondence, bulletins, and monthly trade literature, 
and with branch offices in seven American cities— 

(a) Represented business conducted by them as that of a cooperative, through 
selecting and using trade name “Co-Operative Buyers’ Service” for business 
conducted by the two partners, and represented to customers and pros- 
pective customers, through long stories and articles in their said trade 
literature and in other ways, that business done under aforesaid trade 
name was that of a cooperative and that prices at which said products 
were offered were cost prices, and that only profit which enured to their 
benefit for purchase of their said products, at prices listed, was service 
charge paid on order; 

Facts being business was not in any sense a cooperative, prices included a profit 
to them over and above such charge, and there was no difference in the 
method and manner of conduct of business done under said trade name 
and that done by said corporation, conducted from same office, by same 
personnel, and with same overhead expense, and trade literature of both 
listed same products at same price quotations, and orders to either were 
filled from same stock, in same manner, and at identical prices, excepting 
addition of service charge in case of so-called “cooperative” ; 

(b) Falsely represented in their trade literature that they had branch offices 
in San Francisco and Paris; and 

(c) Adopted and pursued plan and practice of advertising and offering for 
sale in their trade literature nationally known patented and trade-marked 
products of manufacturers who refused to sell same to them, at prices 
substantially below said products’ prevailing market prices, and filled 
many orders therefor with products of inferior quality and grade to those 
called for; 

Notwithstanding fact they did not keep in stock and were unable to purchase 
in natural channels of trade sufficient quantities of such nationally known 
products to fill, supply, and service a normal and anticipated number of 
orders therefor at prices advertised, and in many instances did not have 
any of such products in stock and were unable to obtain any substantial 
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quantities thereof; and with no expectation of filling all or any substan- 
tial portion of orders, therefor, but with intent and effect of creating 
confusion and dissatisfaction in trade, to the injury of good will which 
had attached to products offered and sold by competitors, and to create 
impression and belief on part of customers that they were able to fill and 
service a normal number of orders therefor; and 

Where such trade names as “Mar-O-Oil,” “Vita Tonic,” “Oil of Pine,” “Oil-O- 
Castor,” “Realistic,” and “Revivatone” had long been used in connection with 
sale and distribution of competing products, and same had become well and 
favorably known and were closely associated in minds of the purchasing 
public with said brand names, and there was a substantial preference on 
part of portion of consuming public for said trade-marked, patented, and 
nationally known products over any other competing goods; and thereafter 
aforesaid partners and corporations, engaged as above set forth— 

(d) Selected and adopted such brand names for products offered by them as 
“Marlow,” “Vita Tone,” “Oil-O-Pine,” “Oil of Castor,” “Realistic,” and “Re- 
vitasheen,” in furtherance of plan and practice adopted, used and pursued, 
of simulating nationally known and advertised products of competitors, and 
of selecting and adopting brand names for their products Similar in letters, 
sound, and appearance to those under which nationally known and advertised 
competing products had long been offered, as aforesaid ; 

(e) Selected and used cartons, packages, bottles, designs, labels, slogans, and 
verbiage in connection with promotion and sale of their own products simi- 
lar to and imitative of those long used in connection with manufacture, sale, 
and distribution of nationally known and advertised articles; 

(f) Selected and used such language as “A substitute for” and “Similar to” in 
loose and disconnected association with brand names under which nationally 
known and advertised competing goods were distributed and sold, and 
adopted and used such statements as “Modern science is able to reproduce 
any product,” “The days of secret formulas are gone forever,” “The products 
listed will give the same results as the most expensive advertised items,” and 
many others to same effect and import; 

Notwithstanding fact that products offered, listed, and advertised as aforesaid 
were not substitutes for the designated nationally known and advertised 
brands, and were not similar thereto in quality or composition and would 
not produce the same results; 

With effect of enabling them to pass off their own products as and for those 
nationally advertised, patented, and trade-marked goods sold by their com- 
petitors, and with result of confusion and deception of purchasers respecting 
identity of their said goods; 

(g) Falsely represented in their trade literature that said corporation was manu- 
facturer and importer, facts being it did not manufacture or import any sub- 
stantial portion of goods offered and sold; 

(h) Falsely represented that certain merchandise would be given free to pur- 
chasers who bought a certain quantity of their products, facts being total 
cost of both items and profit thereon were included in resale prices of 
articles sold at purported bargain prices; 

(i) Falsely represented that their products had regular retail prices and were 
customarily sold for sums greatly in excess of those charged, and that offers 
made of certain products were limited offers or based on purchase of limited 
quantities ; 
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(j) Represented that products offered and sold were of exactly same nature, 
quality, and substance as those made, distributed, and sold by competitors 
under well and favorably known trade names and brands which enjoyed 
substantial demand among purchasers thereof, facts being they were not 
comparable thereto, nor of same nature, quality, and substance, but were 
other and different articles, inferior in grade and quality; and 

(k) With intent and effect of unfairly disparaging competitors, made many and 
varied unfounded or unwarranted representations and statements to effect 
that competitors did not deal with customers on a fair and honest basis but 
defrauded and cheated same and took unfair advantage of them, used “gyp” 
equipment and effected fake trade-ins, and were racketeers, and that busi- 
nesses thereof were rackets; 

With effect of deceiving, confusing, and misleading purchasers into buying 
products which they did not intend to buy and of unfairly diverting to them 
trade of competitors engaged in selling products of the same kind and nature 
as their own or other products designed for similar usage, and truthfully 
advertised, represented, and described, and with capacity and tendency so to 
deceive, confuse, mislead, and divert ; to the substantial injury of substantial 
competition in commerce among and between the various States: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 

Before Mr. W. W. Sheppard, trial examiner. 
Mr. John Darsey, for the Commission. 


Mr. Clinton O. Thompson, of Chicago, II1., for respondents. 


AMENDED CoMPLAINT 1 


Whereas, The Federal Trade Commission did heretofore, to wit, 
on the 26th day of August 1935, issue its complaint herein charging 
that respondents herein have been, and are, using unfair methods 
of competition in commerce, as “commerce” is defined in an Act of 
Congress approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes”; and 

Whereas, This Commission has reason to believe that respondents 
herein have been, and are, using unfair methods of competition in 
commerce, as “commerce” is defined in said act, other than and in 
addition to those in relation to which the Commission issued its com- 
plaint as aforesaid, and it appearing to the Commission that a 
further proceeding by it in respect thereof would be in the public 
interest ; 

Now, therefore, Acting in the public interest, pursuant to the pro- 
visions of the Act of Congress aforesaid, the Federal Trade Com- 
mission charges that Carl E. Koch and Eugene F. Heflebower, 
trading as Co-operative Buyers’ Service and American Beauty Prod- 


1 Published as finally amended to conform to proof by order of March 7, 1938. 
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ucts Company, a corporation, have been, and are now, using un- 
fair methods of competition in commerce and hereby issues its 
amended complaint, stating its charges in that respect as follows: 

Paracrary 1. Respondents, Carl E. Koch and Eugene F. Hefle- 
bower, are residents of Chicago, Ill., and are partners trading under 
the name and style of Co-operative Buyers’ Service, with the prin- 
cipal place of business of said partnership located in the city of 
Chicago in the State of Illinois. They are now, and for more than 1 
year last past have been, engaged in the sale and distribution im com- 
merce, between and among various States of the United States, of 
beauty shop supplies. 

American ‘Beauty Products Company is a corporation organized, 
chartered, existing, and doing business under and by virtue of the 
laws of the State of Llinois, with its principal place of business 
located in the city of Chicago in the State of Illinois. It is now, 
and for more than 1 year last past has been, engaged in the sale 
and distribution in commerce, between and among the various States 
of the United States, of beauty shop supplies. 

Par. 2. Said Carl E. Koch and Eugene F. Heflebower, as indi- 
viduals and as partners, trading and doing business as Co-operative 
Buyers’ Service and American Beauty Products Company, in the 
course of their said business were, at all times hereinbefore referred 
to, and now are, in competition with other corporations, partnerships, 
firms, and individuals hkewise engaged in the sale and distribution 
in interstate commerce of similar products. 

Par. 3. The Federal Trade Commission is advised, believes to be 
true, and consequently charges that the said respondents, Carl E. 
Koch and Eugene IF. Heflebower, own and control the entire capital 
stock of respondent, American Beauty Products Company, or else 
own a majority of such stock and are in full and complete control of 
the business operated and conducted by said respondent, American 
Beauty Products Company, a corporation, and dictate and direct its 
business policy, 

Par. 4. In the course and conduct of their business as described in 
paragraph 1 hereof, said respondents in soliciting the sale of and sell- 
ing their products in interstate commerce, respectively used and em- 
ployed, and still do use and employ the following methods and 
practices, to wit: 

(a) Said Carl E, Koch and Eugene F. Heflebower, trading under 
the name and style, “Co-operative Buyers’ Service,” use and employ the 
following methods and practices: 
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1. They adopted as and for a trade name and partnership name 
under which to carry on their said business the words “Co-operative 
Buyers’ Service,” and use such name in advertisements and advertising 
matter circulating through interstate commerce, which advertisements 
and advertising matter contain such statements and representations as: 

Your International Purchasing Agent. 

The prices in this Value Index are at cost. Our service charge of $1.00 on 
orders over $3.00 and 50¢ on smaller orders is our only profit. Many beauty 
supply jobbers make a 50% gross profit on sales. You share profits. In July 
and January of each year a part of our service charges are rebated to our regular 
clients, according to our profit participation plan. Co-operation of this sort puts 
money into your cash register. Co-operation makes these low prices possible. 
Here you buy at cost plus a small service charge. 

HERE’S WHAT WE MBAN BY CO-OPERATION. The relationship between 
Co-operative Buyers’ Service and beauty shop owners is strictly a matter of co- 
operation. This becomes clear to you when you give a moment’s consideration 
to the basic difference between our practice and that of the jobber operating on 
the conventional basis of merchandising. The jobber must look to “price mark 
up” to produce his profits, while a small service charge added to any order sent 
to us entitles you to our service as your purchasing agent in the markets of the 
world. Marking up the price of each individual item we sell has no place in 
our merchandising plan. 

When in truth and in fact, said Co-operative Buyers’ Service was not 
and is not operated cooperatively by said Carl E. Koch and Eugene F. 
Heflebower; they did not and do not act as purchasing agents, and 
did not and do not sell their merchandise at cost plus a service charge. 

2. They stated and represented in advertisements and advertising 
matter circulated in interstate commerce that Co-operative Buyers’ 
Service had offices in San Francisco, Calif. and Paris, France; when 
in truth and in fact, said Co-operative Buyers’ Service had no office or 
offices either in San Francisco, Calif. or in Paris, France. 

3. For the purpose and with the intent and effect of creating con- 
fusion and dissatisfaction in the trade, to the end of injuring compe- 
tition and the good-will of the products so advertised, and inducing 
the impression that they are able to fill and service a normal number 
of orders for such products, the respondents adopted, use, and pursue 
a plan of practice of advertising and offering for sale through the 
trade literature of the Co-Operative Buyers’ Service and the American 
Beauty Products Company, at prices below the prevailing market 
prices of such products, nationally known, patented, and trade-marked 
products of manufacturers who refuse to sell respondents such prod- 
ucts. The respondents do not keep in stock and are unable to purchase 
in the natural channels of trade sufficient quantities of such products 
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to fill, supply, and service a normal and anticipated number of orders 
for the same at the prices advertised. In many instances the respond- 
ents do not have any of such products in stock and are unable to 
obtain any substantial quantities thereof, and many orders for such 
products, when received, are filled with products of inferior quality 
and grade to those actually ordered; they do not expect to, fill all 
orders received for such products, and the purpose of the adoption 
and execution of such plan and practice is to prejudice and injure 
competition, rather than the legitimate sale of such products. 

4. For the purpose and with the intent and effect of passing off 
their products for those of competitors, the respondents adopted, 
use and pursue a general plan and practice of simulating nationally 
known and advertised products of competitors. Illustrative, but 
not all-inclusive; of the acts and things done in accomplishment 
of this plan and program are the following: 

The selection and adoption of trade names for products by them 
offered for sale, similar in letters, sound, and appearance to those 
under which nationally known and advertised competing products 
have long been offered for sale; the selection and use of cartons, 
packages, bottles, designs, labels, slogans, and verbiage in connec- 
tion with the promotion of sale and sale of their products, similar 
to those long used in connection with the manufacture, sale, and 
distribution of nationally known and advertised competing products; 
the selection and use of such language as “a substitute for” and 
“similar to” in loose and disconnected association with the trade 
names under which nationally known and advertised competing 
products are distributed and sold; the adoption and use of such 
statements as “Modern science is able to reproduce any product,” 
“The days of secret formulas are gone forever,” “The products listed 
will give the same results as the most expensive advertised items,” 
and many other statements to the same effect, gist, or meaning. 

The products offered for sale, listed, and advertised as aforesaid, 
are not substitutes for the designated nationally known and ad- 
vertised brands; they are not similar to in quality and composition, 
and will not produce the same results as the nationally known and 
advertised brands for which they are offered as substitutes. The 
practice of simulating products of competitors, as set forth here- 
inabove, has a tendency and capacity to confuse, mislead, and de- 
ceive purchasers respecting the identity of said products. 

(6) Said respondent, American Beauty Products Company, a 
corporation, employed the following practices and methods, to wit: 

1. It caused advertisements of its products to be circulated in 
interstate commerce among customers and prospective customers, in 
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which advertisements and advertising matter the following state- 
ments and representations appeared : 


AMERICAN BEAUTY PRODUCTS CoO. 
MANUFACTURER—AGENTS—IMPORTER 


WHO IS AMERICAN BEAUTY PRODUCTS COMPANY? An _ Illinois 
corporation founded several years ago by Carl EH. Koch and Bugene F. Hefie- 
DOWEES FF) Pea + 
The said respondent, American Beauty Products Company, a cor- 
poration, further stated and represented in its catalog as follows: 

It is against the law for a dealer to break up and sell separately items) of 
merchandise in a package that is packed as and intended to be sold as a 
unit package ; 
when, in truth and in fact, said corporation was not a manufacturer, 
nor an importer; it was not “founded several years ago,” but was 
organized in 1934; and there was no law forbidding the breaking up 
and selling separately of units of packages. 

2. Said respondent, American Beauty Products Company, a cor- 
poration, advertised for sale, sold, and distributed in interstate com- 
merce, a product designated as “Marlow Soapless Oil Shampoo,” 
which was a simulation of the name under which a similar product 
had for several years been manufactured and sold by J. W. Marrow 
Manufacturing Company of Chicago, IIl., to wit, “Mar-O-Oil Sham- 
poo,” and which simulation had and has a tendency and capacity 
to confuse, mislead, and deceive purchasers respecting the identity 
of said products. 

Par. 5. Carl E. Koch and Eugene F. Heflebower, as individuals 
and as partners, trading and doing business as Co-operative Buyers’ 
Service and American Beauty Products Company, a corporation, 
for the purpose of inducing the purchase of various items of mer- 
chandise sold by them, have caused advertisements purporting to 
describe said merchandise to be circulated in interstate commerce 
to customers and prospective customers. Said advertisements con- 
tain statements and representations to the effect: (1) That upon 
the purchase of a certain quantity of respondents’ merchandise, other 
merchandise would be given to the purchaser free or at a very slight 
cost; (2) that the merchandise sold by respondents had regular re- 
tail values and customarily sold for sums greatly in excess of the 
prices charged for said articles by respondents; (3) that certain 
articles of merchandise offered for sale and sold by the respondents 
are of exactly the same nature, quality and substance as other articles 
manufactured, distributed, and sold by established and well-known 
manufacturers under well and favorably known trade names and 
brands which enjoy a substantial demand among purchasers there- 
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of; and (4) that offers made in such advertisements were limited | 
offers or offers based on a limited quantity. 

In truth and in fact, the respondents do not give other merchan- 
dise free or at a slight extra cost when purchases of certain articles 
are made at respondents’ regular resale prices. The total cost to the 
respondents of both items of merchandise, as well as the respondents’ 
profit thereon, is included in the resale prices of the articles sold 
at the purported regular prices. Articles of merchandise sold by 
the respondents do not have regular values greatly in excess of the 
prices actually charged by the respondents and are not customarily 
sold by others for sums greatly in excess of the prices charged by 
respondents. The articles of merchandise sold by the respondents 
and represented to be of the same nature, quality, and substance 
as competitive articles manufactured and sold by well-established 
manufacturers under well-known trade names are not, in fact, com- 
parable to said articles and are not of the same nature, quality, 
and substance, but are, in fact, other and different articles of mer- 
chandise and less valuable than the articles to which they are com- 
pared. The purported limited offers or offers based on limited 
quantity purchases are not limited or qualified offers but the prices 
quoted by said respondents in said offers are the regular and custo- 
mary prices charged by them for said merchandise irrespective 
of limits as to quantity and time of purchase. 

The respondents named herein, in the course and conduct of their 
business and for the purpose of inducing the purchase of their prod- 
ucts, have adopted and followed, and now follow, a course of action 
designed to, and having the effect of unfairly disparaging their com- 
petitors. Respondents have represented that said competitors do not 
deal with their respective customers on a fair and honest basis but 
defraud and cheat said customers and take unfair advantages of 
them in business dealings. Respondents also represent that said 
competitors charge high and exorbitant prices for the articles of mer- 
chandise sold by them so as to result in substantially more than a 
legitimate profit to said competitors. Respondents also charge and 
represent that said competitors are racketeers and that the businesses 
conducted by said competitors are rackets because of high and ex- 
orbitant prices charged for merchandise and for other reasons. 

In truth and in fact, said competitors are engaged in business in a 
legitimate way and operate on a reasonable profit. They do not 
charge high and exorbitant prices for the merchandise which they 
sell as to result in substantially more than legitimate profits to them, 
They are not racketeers and the businesses which they conduct are 
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not rackets but are, in fact, legitimate businesses operated on rea- 
sonable margins of profit. 

Par. 6. The said respondents, Carl E. Koch and Eugene F. Hefle- 
bower, as individuals, and said Koch and Heflebower, partners, trad- 
ing and doing business as Co-operative Buyers’ Service and American 
Beauty Products Company, a corporation, all have the same and 
identical place of business, to wit, 2568 Lincoln Avenue, Chicago, Ill.; 
and all of said respondents are engaged in the same business, to wit, 
the selling, in interstate commerce, of beauty shop supplies. There- 
fore, the Federal Trade Commission, on information and _ belief, 
charges that the said partnership and the said corporation are in- 
strumentalities under which the said Carl E. Koch and Eugene F. 
Heflebower conduct the business hereinbefore described, and that 
the said Carl E. Koch and Eugene F. Heflebower are engaged in a 
joint enterprise, and therefore the said Carl E. Koch and Eugene F. 
Heflebower are joined and made parties respondent herein, both as 
individuals and as partners trading and doing business under the 
name and style of Co-operative Buyers’ Service, along with respond- 
ent American Beauty Products Company, a corporation. 

Par. 7. The use by the respondents of the false and misleading 
advertisements, representations, and practices set out herein has had 
and now has a capacity and tendency to mislead and deceive the pur- 
chasing public, and to unfairly divert trade to the respondents from 
other corporations, firms, and individuals engaged in a like or simi- 
lar business to that of the respondents, and who honestly and truth- 
fully advertise and represent their said products. Asa result thereof, 
substantial injury is done by respondents, both to the public and to 
competition in interstate commerce. 

Par. 8. The acts and things done as herein alleged by respondents 
are to the injury and prejudice of the public and competitors of 
respondents, and constitute unfair ‘methods of competition in com- 
merce, within the intent and meaning of Section 5 of an Act of Con- 
gress entitled “An Act to create a Federal Trade Commission, to de- 
fine its powers and duties, and for other purposes,” approved Septem- 
ber 26, 1914. 


Report, Frnprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on November 17, 1936, issued and served 
its amended complaint in this proceeding upon respondents, Carl E. 
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Koch and Eugene F. Heflebower, as individuals and as partners, 
trading and doing business under the name and style of Co-Opera- 
tive Buyers’ Service and American Beauty Products Company, a 
corporation, charging them with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said amended complaint, and the filing of respondents’ 
answer thereto, testimony and other evidence in support of the alle- 
gations of said amended complaint were introduced by John Darsey, 
attorney for the Commission and in opposition to the allegations of 
the amended complaint by Clinton O. Thompson, attorney for the 
respondents, before W. W. Sheppard, an examiner of the Commis- 
sion, theretofore duly designated by it, and said testimony and other 
evidence were dufy recorded and filed in the office of the Commission. 
Thereafter, the proceeding regularly came on for final hearing before 
the Commission on the said amended complaint, the answer thereto, 
testimony and other evidence, and briefs in support of the amended 
complaint and in opposition thereto (respondents having not re- 
quested oral argument herein) ; and the Commission having duly con- 
sidered the same, and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public, and makes this 
its findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondents are Carl E. Koch and Eugene F. 
Heflebower in their individual capacities and as partners trading and 
doing business under the name and style of Co-Operative Buyers’ 
Service, and the American Beauty Products Company, an Illinois 
corporation. The above-named individuals manage and control the 
business operated under the name and style of Co-Operative Buyers’ 
Service, and are the sole parties at interest therein. They are also 
president and vice president respectively of the American Beauty 
Products Company, the respondent corporation, and own all of the 
stock of said corporation. The aforesaid individual respondents di- 
rect and control the sales policies and general business activities of 
the corporate respondent. All of the parties respondent herein have 
the same principal place of business located at 1157 Fullerton Avenue, 
Chicago, Ill. The respondents are engaged in the sale and distribu- 
tion of beauty and barber shop supply products, consisting of a large 
number of different items such as permanent-waving machines, scis- 
sors, brushes, combs, mirrors, lotions and oils, and other related 
products. The method of doing business adopted and used by all of 
the parties respondent is that of a mail order house. The beauty 
and barber shop trade is circularized through the medium of catalogs, 
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correspondence, bulletins, and other trade literature. When orders 
are received in response to this advertising campaign, respondents 
fill such orders by shipping and transporting such merchandise 
through the medium of the United States mail and such other public 
utility transportation services as the occasion may suggest from their 
aforesaid principal place of business, or from one of their branch 
offices, to customers residing in various States of the United States 
other than the State within which the principal office or the branch 
offices filling such orders are located. The respondents have branch 
offices located in Atlanta, Ga.; Dallas, Tex.; Kansas City, Mo.; Min- 
neapolis, Minn.; Newark, N. J.; Pittsburgh, Pa.; Salt Lake City, 
Utah. Orders of customers are usually addressed to one of the re- 
spondents at the nearest branch office. All of the parties respondent 
use the same branch offices and the same office force and personnel 
maintained therein. 

Par. 2. There are many other corporations, firms, partnerships, and 
individuals engaged in the sale of like and similar products, and of 
products used for the same and similar purposes, who seek the patron- 
age and trade of the same customers, and who cause their respective 
products, when sold, to be transported from their respective places of 
business to purchasers thereof residing in the various other States 
of the United States. In the course and conduct of their said busi- 
ness as aforesaid, all of the parties respondent have been, and are, 
in competition in commerce among and between the various States 
of the United States with such other corporations, partnerships, firms, 
and individuals. 

Par. 3. In the course and conduct of their businesses as aforesaid, 
and for the purpose of promoting the sale of their said products, the 
respondents have adopted and they now pursue a plan of representing 
the business conducted by them to be that of a cooperative. In fur- 
therance of such a plan, the individual respondents selected as a trade 
name under which to do business the name “Co-Operative Buyers’ 
Service.” All respondents have represented to customers and pros- 
pective customers through long stories and articles which they cause 
to be inserted in their trade literature and in other ways, that the 
business done under such trade name is that of a cooperative, that 
the prices at which the aforesaid products are offered for sale are 
cost prices, and that the only profit which enures to the benefit of the 
respondents from the purchase of their products at the prices listed 
is a service charge paid on such orders. 

The business conducted by the individual respondents under the 
trade name “Co-Operative Buyers’ Service” is not in any sense that 
of a cooperative. The prices at which products are offered 
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for sale and sold under said trade name to customers are not cost 
prices plus a service charge, but are prices which include a profit to 
the respondents over and above the service charge paid. There is 
no difference in the method and manner of the conduct of the busi- 
ness done by the individual respondents under the trade name “Co- 
Operative Buyers’ Service” and that done by the respondent, 
American Beauty Products Company. The businesses of both are 
conducted from the same office; by the same personnel, and with the 
same overhead expense. The trade literature of both businesses con- 
ducted by respondents contains listings of the same products with the 
same price quotations, and an order addressed to one is filled from 
the same stock in the same manner that an order for the same product 
would be filled if addressed to the other. The products are sold at 
identical prices in either instance except that, if sold by the individual 
respondents, trading as Co-Operative Buyers’ Service, the applicable 
service charge is added. The trade literature in which the re- 
spondents cause the aforesaid articles to be described and the afore- 
said representations to be made is published by the respondents 
periodically, usually once a month, and is distributed by them to the 
trade located in the various ‘States of the United States. The trade 
name “Co-Operative Buyers’ Service” is false and potentially decep- 
tive in character.. The aforesaid representations and statements con- 
tained in the stories and articles published in respondents’ trade 
literature and otherwise brought to the attention of their customers 
have no foundation in fact and are wholly false and untrue. 

Par. 4. In connection with the promotion of sale and sale of their 
products as aforesaid, the respondents cause representations and state- 
ments to appear in their trade literature to the effect that branch 
offices are maintained by them in the cities of San Francisco, Calif., 
and Paris, France. The respondents do not maintain any branch 
offices in the aforesaid cities, and such representations and statements 
are wholly false and untrue. 

Par. 5. In connection with the promotion of sale and sale of their 
own products, and for the purpose and with the intent and effect of 
creating confusion and dissatisfaction in the trade to the injury of 
the goodwill which has attached to products offered for sale and sold 
by competitors, and for the purpose of creating and inducing the im- 
pression and belief on the part of customers that they are able to 
fill and service a normal number of orders for such products, the re- 
spondents adopted and now use and pursue a plan and practice of 
advertising and offering for sale in their trade literature at prices 
substantially below prevailing market prices of such products, na- 
tionally known, patented, and trade-marked products of manu- 
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facturers who refuse to sell their products to respondents. The re- 
spondents do not keep in stock, and are unable to purchase in the 
natural channels of trade, sufficient quantities of such products to 
fill, supply, and service a normal and anticipated number of orders 
for the same at the prices advertised. In many instances, the re- 
spondents do not have any of such products in stock and are unable 
to obtain any substantial quantities thereof. Many orders for such 
products, when received, are filled with products of inferior quality 
and grade to those actually ordered. The respondents do not expect 
to and do not in fact fill all or any substantial portion of the orders 
so received with such nationally known and trade-marked products. 
The purpose of the adoption and execution of such a plan and prac- 
tice is to prejudice and injure the reputation of competitors and the 
goodwill which may attach to the products sold by them, rather than 
the legitimate sale of such products. 

Par. 6. For the purpose and with the intent and effect of passing 
off their own products for those of competitors, the respondents 
adopted and now use and pursue a general plan and practice of 
simulating nationally known and advertised products of competi- 
tors. In furtherance of such a plan, the respondents have selected 
and adopted brand names for products by them offered for sale, 
similar in letters, sound, and appearance to those under which 
nationally known and advertised competing products have long been 
offered for sale, such as the brand names “Marlow,” “Vita Tone,” 
“Oil-O-Pine,” “Oil of Castor,” “Realistic,” and “Revitasheen,” which 
trade names are similar to and variations respectively of the brand 
names “Mar-O-Oil,” “Vita Tonic,” “Oil of Pine,” “Oul-O-Castor,” 
“Realistic,” and “Revivatone.” The aforesaid brand names “Mar-O- 
Oil,” “Vita Tonic,” “Oil of Pine,” “Oi-O-Castor,” “Realistic,” and 
“Revivatone” have long been used in connection with the sale and 
distribution of competing products designed for similar usage and 
such products are well and favorably known by and are closely asso- 
ciated in the minds of the purchasing public with said brand names. 
There is a substantial preference on the part of a portion of the con- 
suming public for the aforesaid trade marked, patented, and na- 
tionally known products over any other competing products. 
Respondents have selected and now use cartons, packages, bottles, 
designs, labels, slogans, and verbiage, in connection with the promo- 
tion of sale and sale of their products, similar to and imitative of 
those long used in connection with the manufacture, sale, and distri- 
bution of nationally known and advertised competing products. 
They have selected and now use such language as “A substitute for” 
and “similar to” in loose and disconnected association with the brand 
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names under which nationally known and advertised competing 
products are distributed and sold. They have adopted and now use 
such statements as “Modern science is able to reproduce any product,” 
“The days of secret formulas are gone forever,” “The products listed 
will give the same results as the most expensive advertised items,” 
and many other statements to the same effect and import. The prod- 
ucts offered for sale, listed, and advertised as aforesaid are not sub- 
stitutes for the designated nationally known and advertised brands; 
they are not similar thereto in quality or composition, and will not 
produce the same results as the nationally known and advertised 
brands for which they are offered as substitutes. The practice of 
similating products of competitors as hereinabove set forth has 
enabled, respondents to pass off their own products as and for those 
nationally advertised, patented, and trade-marked articles sold by 
their competitors and has resulted in confusion and deception of pur- 
chasers respecting the identity of respondents’ products. 

Par. 7. The respondents have caused representations and state- 
ments to appear in their said trade literature, which is distributed as 
aforesaid, to the effect that respondent, American Beauty Products 
Company, is a manufacturer and importer. The American Beauty 
Products Company is not a manufacturer or importer and does not 
manufacture or import any substantial proportion of the products 
offered for sale and sold by it. 

Par. 8. In connection with the promotion of sale and sale of their 
products as aforesaid, the respondents have caused representations 
and statements to appear in their trade literature to the effect that 
certain merchandise will be given free to purchasers who purchase a 
certain quantity of respondents’ products; that products sold by 
respondents have regular retail prices and are customarily sold for 
sums greatly in excess of the prices charged for said products by 
respondents; that, products offered for sale and sold by respondents 
are of exactly the same nature, quality, and substance as products 
manufactured, distributed, and sold by competitors under well and 
favorably known trade names and brands which enjoy a substantial 
demand among purchasers thereof; and that the offers made of cer- 
tain products by respondents are limited offers or offers based on the 
purchase of limited quantities. The respondents do not give mer- 
chandise free with purchases of certain quantities of products offered 
for sale by them. The total cost to the respondents of both items of 
merchandise, as well as the respondents’ profit thereon, is included in 
the resale prices of the articles sold at the purported bargain prices. 
The articles of merchandise offered for sale and sold by the respond- 
ents do not have regular values greatly in excess of the prices actually 
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charged by them and are not customarily sold by others for sums 
greatly in excess of the prices charged by respondents. The articles 
of merchandise represented to be of the same nature, quality, and 
substance as those offered for sale and sold by competitors under well 
known trade names are not comparable to such products and are not 
of the same nature, quality, and substance, but are, in fact, other and 
different articles of merchandise of inferior grade and quality to 
those with which they are compared. The purported limited offers, 
or offers based on limited quantity purchases, are not limited or 
qualified offers, but the prices quoted by the respondents in said offers 
are their regular and customary prices irrespective of limits as to 
quantity and time of purchase. 

Par. 9. In the course and conduct of their businesses and for the 
purpose of inducing the purchase of their products, the respondents 
have adopted and foliow a course of action designed to and having 
the effect of unfairly disparaging their competitors. In pursuance of 
such a plan, the respondents have made many and varied representa- 
tions and statements to the effect and meaning that their competitors 
do not deal with their customers on a fair and honest basis, but defraud 
and cheat their customers and take unfair advantages of their cus- 
tomers in business dealings; that their competitors use gyp equipment 
and effect fake trade-ins; that their said competitors are racketeers 
and that the businesses conducted by them are rackets. The afore- 
said statements and representations unfairly disparage the respond- 
ents’ competitors and their respective businesses and the record in 
this case shows an absence of any proof on the part of the respond- 
ents that the aforesaid disparaging statements and representations 
are truthful. 

Par. 10. The foregoing statements, representations, practices, and 
methods set forth in paragraphs 3 to 9 inclusive herein are false 
and misleading and have the capacity and tendency to deceive, confuse, 
and mislead and have deceived, confused, and misled purchasers into 
buying products which they did not intend to buy. The aforesaid 
acts, practices, and methods of the respondents have the capacity and 
tendency to divert unfairly, and they have unfairly diverted, to said 
respondents the trade of competitors engaged in selling, in interstate 
commerce, products of the same kind and nature as those of respond- 
ents, or other products designed for similar usage, all of which 
products are truthfully advertised, represented, and described. Sub- 
stantial injury is thereby done by respondents to substantial competi- 
tion in commerce among and between the various States of the United 
States. 
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The aforesaid acts and practices of the respondents, Carl E. Koch 
and Eugene I’. Heflebower, as individuals and as partners, trading 
and doing business under the name and style of Co-Operative Buyers’ 
Service and American Beauty Products Company, a corporation, are 
to the prejudice of the public and of respondents’ competitors, and 
constitute unfair methods of competition in commerce, within the 
intent and meaning of Section 5 of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission, the answer 
of respondents, testimony and other evidence taken before W. W. 
Sheppard, an examiner of the Commission theretofore duly desig- 
nated by it, in support of the allegations of said amended complaint 
and in opposition thereto, and briefs filed herein (respondents hav- 
ing not requested oral argument), and the Commission having made 
its findings as to the facts and its conclusion that said respondents 
have violated the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondents, Carl E. Koch and Eugene F. 
Heflebower, in their individual capacities and as partners doing busi- 
ness under the trade name “Co-Operative Buyers’ Service,” or any 
other trade name, their agents, representatives, and employees, and 
the American Beauty Products Company, its officers, representatives, 
agents, and employees, in connection with the offering for sale, sale, 
and distribution of beauty and barber shop supply products in inter- 
state commerce or in the District of Columbia, do forthwith cease and 
desist from, directly or indirectly : 

1. Representing, through use of the trade name “Co-Operative 
Buyers’ Service,” or of any other name of like import and meaning, 
or through any other means or device, or in any other manner, that: 
the business conducted by the respondents is that of a cooperative. 

2. Representing that such products are sold at cost prices or at prices 
substantially less than those at which products of equal grade and 
quality may be purchased from others or under a plan eliminating the 
profits and other charges of middlemen with resultant savings to the 
purchasers. 
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3. Representing that respondents maintain branches in San Fran- 
cisco, Calif., and Paris, France, or in any other place in which they 
do not maintain such branch. 

4, Representing, through listing and offering for sale well-known or 
trade-marked products of others who refuse to sell to respondent which 
they do not have on hand and are unable to purchase in the regular 
channels of trade, or through any other means or device, or in any 
manner, that respondents are able to service and fill orders for such 
products unless and unti] they have on hand, or can secure through the 
normal channels of trade, a sufficient quantity of such products to be 
able to service and fill a norma! number of orders or demands for such 
products. 

5. Substituting products of a different grade and quality for well- 
known or trade-marked products. 

6. Using trade or brand names, or cartons, packages, bottles, designs, 
labels, and slogans, in connection with the sale of respondents’ prod- 
ucts, which simulate and imitate those long used in connection with 
the manufacture, sale, and distribution of well-known or trade-marked 
competing products through similarity of letters, sound, or appear- 
ance, or in any other manner, or which have the tendency and capacity 
to confuse and deceive the purchasing public in relation to the origin, 
identity, or quality of the products so designated and described. 

7. Representing that the respondent corporation is the manufac- 
turer of any of said products, or that purchasers therefrom deal direct 
with the manufacturer. 

8. Representing that the respondent corporation is an importer, or 
that any substantial portion of the products offered for sale by it is 
of foreign origin. 

9, Representing that merchandise will be given free or without addi- 
tional charge to purchasers of designated quantities of respondents’ 
products, or that offers of designated products are limited as to time or 
quantity, or any other respect, when such is not the fact. 

10. Representing, through use of purported special sale prices 
which are in fact respondents’ regular prices, or through any other 
- means or device, that such products have regular retail values or prices 
and are customarily sold for sums in excess of the prices charged for 
such products by respondents. 

11. Representing that such products are of exactly the same or sub- 
stantially the same nature, quality, and substance as well-known or 
trade-marked competing products when such is not the fact. 

12. Circulating, representing, or publishing, or causing to be cir- 
culated, represented, or published in the trade, any false or deceptive 
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or misleading statement respecting or concerning the business methods 
of competitors, or the character or integrity of the managements of 
competitors. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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BARNETT C. HELZBERG, TRADING AS HELZBERG’S 
DIAMOND SHOP 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3295. Complaint, Jan. 4, 1988—Decision, Mar. 8, 1938 


Where an individual engaged as sole owner and general manager of retail 
jewelry stores in five midwestern cities; in advertising certain diamonds 
and diamond rings in newspapers of interstate circulation— 

(a) Represented “They are perfect according to the specifications of the United 
States Federal Trade Commission of Washington, D. C.,” and “Certified 
perfect diamonds. Certified perfect diamonds are ‘perfect’ according to 
the specifications approved by the Federal Trade Commission of Washing- 
ton, D. C.”; and 

(0) Furnished to purchasers of said diamonds and diamond rings certificates 
containing, among other things, statements and representations to same 
effect as those used in aforesaid advertisements in regard to said diamonds 
being perfect according to specifications of, or approved by, said commis- 
sion ; 

Facts being it had neither fixed nor promulgated any standard of perfect or 
other diamonds, nor inspected, found or certified said or any other diamonds 
as perfect ; 

With effect of misleading and deceiving dealers and substantial portion of 
purchasing public into erroneous belief that said representations were 
true, and into purchase of said articles on account of such erroneous and 
mistaken beliefs thus induced, and with result that substantial trade in 
said commerce was unfairly diverted to him from competitors who do not 
misrepresent and guarantee their diamonds and diamond rings, and with 
capacity and tendency so to mislead, deceive, and divert to said competi- 
tors’ substantial injury: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Wm. 7. Chantland for the Commission. 
Mr. Joseph Cohen, of Kansas City, Kans., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com. 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Barnett C. 
Helzberg, trading under the name Helzberg’s Diamond Shop, here- 
inafter referred to as respondent, has been and is using unfair meth- 
ods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to said Commission that a proceeding by it in 
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respect thereof would be in the public interest, hereby issues its 
complaint and states its charges in that respect as follows: 
Paracrarn 1. Respondent, Barnett C. Helzberg, trading under the 
name Helzberg’s Diamond Shop, is the sole owner and general man- 
ager of five retail jewelry stores located in Kansas City, Kans.; 
‘Kansas City, Mo.; Wichita, Kans.; Topeka, Kans., and Des Moines, 
Towa. His business includes the sale and distribution of diamonds 
and diamond rings. His principal place of business is at 612 Min- 
nesota Avenue, Kansas City, Kans. Respondent in the course and 
conduct of his business sells and distributes his diamonds and dia- 


mond rings to purchasers and members of the public and causes said 


wares when sold, to be transported from the State of Kansas and the 
other States of origin of his shipments, to purchasers thereof located 
at points in the various States of the United States other than the 
State of origin of such shipments. There is now, and has been dur- 
ing all the times herein mentioned, a course of trade in commerce in 
diamonds and diamond rings between and among the various States 
of the United States. 

Par. 2. In the course and conduct of his business, respondent is 
now, and has been during all the times herein mentioned, engaged 
in substantial competition with various other individuals, firms, and 
corporations engaged in offering for sale and selling diamonds and 
diamond rings to purchasers and members of the general public in 
commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of his business of selling dia- 
‘monds and diamond rings in interstate commerce, and to induce the 
purchase of certain of its said diamonds and diamond rings, respond- 
ent caused advertisements to be inserted in newspapers having an 
interstate circulation, containing, among other matter, the following 
statements and representations, and others of similar substance and 
import, as to the diamonds and diamond rings offered for sale and 
sold by him: 

(a) They are perfect according to the specifications of the United States 
Federal Trade Commission at Washington, D. C. 

(b) Certified Perfect Diamonds. Certified Perfect Diamonds are “Perfect” 
according to the Specifications approved by the Federal Trade Commission at 
Washington, D. C. 

Respondent furnishes to purchasers of said diamonds and diamond 
rings certificates containing, among other things, statements and rep- 
resentations to the same effect as those used in said advertisements in 
regard to said diamonds being perfect according to the specifications 
of, or approved by, the Federal Trade Commission. 
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The said advertisements and the certificates furnished in accord- 
ance therewith to purchasers of his diamonds and diamond rings 
constitute and are representations by respondent that the diamond 
rings sold by him, when accompanied by such certificates, are in fact 
perfect in accordance with a standard and specifications required by 
the Federal Trade Commission. The intent of respondent in so rep- 
resenting and certifying his said diamonds and diamond rings, and 
the effect thereof, is to mislead and deceive purchasers of such dia- 
mond rings into the erroneous belief that the Federal Trade Com- 
mission has in fact fixed and promulgated specifications and a re- 
quired standard for perfect diamonds, and that these diamonds of 
respondent meet those requirements. 

In truth and in fact the Federal Trade Commission has neither 
fixed specifications nor promulgated any standard for perfect 
diamonds. 

Said advertisements and certificates are also intended by respond- 
ent to imply, and they do imply, that the diamonds sold with such 
certificates have been inspected, found, and certified by a United 
States Government agency, to wit, the Federal Trade Commission, 
to be perfect diamonds, in accord with certain specifications made by 
it. In truth and in fact the Federal Trade Commission has neither 
promulgated any such specifications, nor inspected nor found nor 
certified said diamonds to be perfect diamonds. 

All of said advertisements, statements, representations, and im- 
plications are deceptive, misleading, and false, and tend to and do 
deceive and mislead purchasers into the purchase of respondent’s 
said diamonds and diamond rings in the erroneous belief that said 
representations and implications are true. 

Par. 4. There are among the competitors of respondent many who 
do not so misrepresent their diamonds and diamond rings, and the 
basis of their certificates. 

Par. 5. The acts and practices of the respondent as above alleged 
in the course of selling and offering for sale his diamonds and dia- 
mond rings in commerce as described herein have the capacity and 
tendency to, and do, mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations 
are true, and into the purchase of respondent’s diamonds and dia- 
mond rings on account of the erroneous and mistaken beliefs induced 
as aforesaid. As a result thereof, trade in said commerce has been 
unfairly diverted to the respondent from those of his competitors 
referred to in paragraph 4 hereof who do not so misrepresent their 
certificates and diamonds and diamond rings. In consequence thereof, 
substantial injury has been, and is being, done to respondent’s com- 
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petitors in commerce among and between the various States of the 
United States. : 

Par. 6. The above and foregoing acts and practices have been and 
are all to the prejudice of the public and the respondent’s competitors 
and constitute unfair methods of competition in interstate commerce 
within the meaning and intent of Section 5 of “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission on January 4, 1938, issued, and on January 8, 
1938, served, its complaint in this proceeding upon respondent Barnett 
C. Helzberg charging him with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act. After 
the issuance of said complaint, respondent on February 10, 1938, filed 
an answer to said complaint, admitting all the material allegations of 
the complaint to be true and waiving the taking of further evidence 
and all other intervening procedure. Thereafter this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and said answer; and the Commission having duly consid- 
ered the same and being now fully advised in the premises, makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPy 1. Said respondent Barnett C. Helzberg, trading under 
the name of Helzberg’s Diamond Shop, is the sole owner and general 
manager of five retail jewelry stores located in Kansas City, Kans. ; 
Kansas City, Mo.; Wichita, Kans.; Topeka, Kans.; and Des Moines, 
Iowa. His business includes the sale and distribution of diamonds and 
diamond rings. His principal place of business is at 612 Minnesota 
Avenue, Kansas City, Kans. In the course and conduct of his business 
respondent sold and distributed his diamonds and diamond rings to 
purchasers and members of the general public and caused said wares, 
when sold, to be transported from his places of business in the States 
of Kansas, Missouri, and Iowa to the purchasers thereof located at 
various points in the several States of the United States other than the 
States of origin of said shipments. 

Par. 2. Respondent is engaged in substantial competition with vari- 
ous other individuals, and with firms and corporations engaged in 
offering for sale and selling diamonds and diamond rings to pur- 
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chasers and members of the general public in commerce among and 
between the various States of the United States and in the District of 
Columbia. 

Par. 3. The respondent, in the course and conduct of his business, 
in order to induce the purchase of certain of his said diamonds and 
diamond rings, inserted in newspapers having an interstate circula- 
tion, advertisements containing, among other matters, the following 
statements and representations, and others of similar substance and 
import, as to the diamonds and diamond rings offered for sale and 
sold by him: 

(a) They are perfect according to the specifications of the United States 
Federal Trade Commission of Washington, D. C. 

(b) Certified perfect diamonds. Certified perfect diamonds are “perfect” 
according to the specifications approved by the Federal Trade Commission of 
Washington, D. C. 

Par. 4. In the course and conduct of his business of selling diamonds 
and diamond rings in interstate commerce, and to induce the purchase 
of his said diamonds and diamond rings, respondent furnished to 
purchasers of said diamonds and diamond rings, certificates contain- 
ing, among other things, statements and representations to the same 
effect as those used in said advertisements in regard to said diamonds 
being perfect according to the specifications of, or approved by, the 
Federal Trade Commission. 

Par. 5. Respondent’s said advertisements and the certificates fur- 
nished in accordance therewith to purchasers of his diamonds and 
diamond rings constitute and are representations by respondent that 
the diamonds and diamond rings sold by him, when accompanied by 
said certificates, are in fact perfect in accordance with standards and 
specifications required by the Federal Trade Commission. The effect 
of so representing and certifying his diamonds and diamond rings was 
to mislead and deceive purchasers of said diamonds and diamond rings 
into the erroneous belief that the Federal Trade Commission had in 
fact fixed and promulgated a required standard for perfect diamonds 
and that these diamonds of respondent met that requirement. The 
general form, arrangement, and text of said certificates implied that 
the diamonds sold with such certificates had been inspected, found, 
and certified by a United States Government agency, to wit, the Fed- 
eral Trade Commission, to be perfect diamonds. 

Par. 6. All of said statements, advertisements, representations, and 
implications are deceptive, misleading, and false in that the Federal 
Trade Commission has neither fixed nor promulgated any standard of 
perfect or other diamonds, nor inspected, nor found, nor certified said 
diamonds, or any other diamonds, to be perfect. 
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Par. 7. There are among the competitors of respondent many who 
do not misrepresent their diamonds and diamond rings and the basis 
of their guarantees. 

Par. 8. The acts and practices of respondent as above set out in 
the course of selling and offering for sale his diamonds and diamond 
rings in commerce, as described chorion have a capacity and tendency 
to, and do, mislead and deceive dealers and a substantial portion of 
the purchasing public into the erroneous belief that said representa- 
tions are true, and into the purchase of respondent’s diamonds and 
diamond rings on account of the erroneous and mistaken beliefs 
induced as aforesaid. As a result thereof substantial trade in said 
commerce has been unfairly diverted to the respondent from those 
of his competitors who do not misrepresent their guarantees or their 
diamonds and diamond rings. In consequence thereof, substantial 
injury has been, and is being done to respondent’s competitors in 
commerce among and between the various States of the United States 
and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent Barnett C. Helz- 
berg are to the prejudice of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce, 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on February 10, 1988, by respondent admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It 2s ordered, That respondent, Barnett C. Helzberg, trading under 
the name of Helzberg’s Diamond Shop, or under any other trade 
name, his representatives, agents, and employees, in connection with 
the offering for sale, sale, and distribution of diamonds and diamond 
rings in interstate commerce or in the District of Columbia do 
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forthwith cease and desist in any manner directly or indirectly from 
representing : 

1. That the diamonds and diamond rings offered for sale and sold 
by respondent are perfect, “according to the specifications of the 
United States Federal Trade Commission at Washington, D. C.” 
or “according to the specifications approved by the Federal Trade 
Commission at Washington, D. C.”; 

2. That the Federal Trade Commission has fixed or promulgated 
any standard for perfect or other diamonds; 

3. That the Federal Trade Commission has inspected said dia- 
monds or that it has found and certified them to be perfect diamonds; 

4. That any agency of the United States Government has fixed or 
promulgated any standard for perfect or other diamonds, until and 
unless a standard has been fixed and promulgated by such an agency; 

5. That an agency of the United States Government has inspected 
said diamonds, or that it has found and certified them to be perfect 
diamonds, until and unless such an agency has inspected said 
diamond sand found and certified them to be perfect. 

Tt is further ordered, That said respondent Barnett C. Helzberg 
shall within 60 days after service upon him of this order, file with 
the Commission a report in writing, setting forth in detail the 
manner and form in which he has complied with this order. 
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DERMOLAV LABORATORIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2813. Complaint, May 21, 1936—Decision, Mar. 10, 1938 


Where a corporation engaged in manufacture, sale, and distribution of hair 
and scalp preparations for prevention and cure of baldness and stimula- 
tion of hair growth under designation “Dermolav Liquid” and “Dermolay 
Compound”’— 

Represented in newspaper and magazine advertising, and through leaflets, 
booklets, and letters circulated among prospective purchasers, that its 
said preparations constituted effective treatments for all types and forms 
of baldness and new ways of removing the several causes of falling hair, 
scalp diseases, and baldness, through such statements as “WHY MEN GET 
BALD * * *, Full particulars of an amazing new discovery that enables 
people who have dandruff, scalp itch, falling hair, or baldness to barm- 
lessly remove the congested thin outer layer of scalp skin and activate 
the dormant hair roots to grow new hair. WILL BE SENT, ABSOLUTELY FREE, 
to any suiferer who will write,” etc., and referred to aforesaid letters in 
support of its claims, ete. ; 

Notwithstanding fact neither of said products nor any of the ingredients 
therein contained were beneficial, either singly or in combination, in re- 
moving causes of baidness, and were in no wise a scalp food and did not 
involve any new scientific methods in treatment of said ailment and other 
scalp conditions, would not grow hair or revive or bring to life so-called 
dormant hair roots, nor cure alopecia areata, and were not harmless pre- 
parations for removing congested skin from the se¢alp, but resulted in a 
rash for people who were hypersensitive to elements therein contained ; 

With effect of misleading and deceiving substantial part of purchasing public 
into false and erroneous belief that said representations and claims were 
true, and that said preparations would cure falling hair and prevent bald- 
ness, ete., and were harmless, new, and scientific, and with capacity and 
tendeney so to do, and with result that public, acting in mistaken and 
erroneous beliefs thus induced, purchased a substantial volume of its 
said products, and trade was unfairly diverted to it from competitors 
engaged in manufacture and sale or sale and distribution of treatments 
intended for such various conditions, and who truthfully alae 
nature and curative value of their respective products: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 

Mr. Reuben J. Martin and Mr. S. Brogdyne Teu, IT for the 
Commission. 

Mr. John A. Bolles, of New York City, for respondent. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the Fed- 
eral Trade Commission having reason to believe that Dermolav 
Laboratories, Inc. has been and is using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act, and it appear- 
ing to said Commission that a proceeding by it in respect thereto would 
be in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrarn 1. Said respondent, Dermolavy Laboratories, Inc., is a 
corporation organized and existing under and by virtue of the laws of 
the State of New York with its office and principal place of business 
located at 1700 Broadway in the city of New York, within the State 
of New York. Said respondent is now, and for more than 2 years last 
past has been, engaged in the manufacture and sale of preparations for 
use on the scalp, known as Dermolav Liquid Scalp Peel and Dermolav 
Scalp Compound, and in the distribution thereof between and among 
the various States of the United States. Respondent causes said prep- 
arations, when sold by it, to be transported to the purchasers thereof 
located in the State of New York and in various other States of the 
United States. The business conducted by said respondent is a mail- 
order business, a large portion of its sales, to wit, 99 percent, being con- 
ducted through the mails, and the remaining portion of the sales, to 
wit, 1 percent, being local. There is now, and for more than 2 years 
last past has been, a constant current of trade and commerce by re- 
spondent in said preparations between and among the various States of 
the United States. In the course and conduct of its said business the 
said respondent is now, and for more than 2 years last past has been, in 
substantial competition in commerce between and among the various 
States of the United States with various other individuals, firms, part- 
nerships, and corporations engaged in the manufacture and interstate 
sale of preparations for use on the scalp. 

Par. 2. In the regular course and conduct of its said business, as 
hereinbefore set out in paragraph 1, said respondent has been and now 
is engaged in extensive advertising through the medium of local tab- 
loid papers such as “The Daily Mirror” and “The Daily News,” and 
also through magazines with a national distribution such as “Physical 
Culture,” “Picture Play,” “True Story,” “Radio Guide,” and the 
Detective Story group. 

In addition to the advertising which has been and now is being done 
by said respondent using newspapers and magazines as media, as here- 
inbefore set forth, said respondent has been and now is furnishing to 
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purchasers and to persons making inquiry as a result of the advertise- 
ments used by respondent, as hereinabove set forth, additional infor- 
mation other than that contained in its newspaper advertisements. 
This information has been and now is contained in various circulars, 
pamphlets, letters, and folders. All of said advertisements were and 
are intended by said respondent, Dermolav Laboratories, Inc., to be | 
read by the general public and in particular by prospective purchasers 
of preparations for use on the scalp, and to cause and induce said 
prospective purchasers to buy those preparations manufactured and 
sold by said respondent. 

Par. 8. Said respondent, in its said advertisements of its said prep- 
arations known as Dermolav Liquid Scalp Peel and Dermolav Scalp 
Compound manufactured and sold by it, has made and is now making 
various false, deceptive and misleading statements concerning said 
preparations. Among the said statements which said respondent has 
used and is now using in its advertisements in newspapers, magazines, 
circulars, pamphlets, folders, and letters are statements to the effect 
that its said preparations, Dermolav Liquid Scalp Peel and Dermolav 
Scalp Compound, will grow hair; that the said products, Dermolav 
Liquid Scalp Peel and Dermolay Scalp Compound, will cure alopecia 
areata, which is a disease causing bald spots on the head; that Dermolav 
Scalp Compound is a scalp food; that the Dermolav treatment is a new 
way of removing several causes of falling hair, and will grow new 
hair; that Dermolav Liquid Scalp Peel is a harmless liquid for remoy- 
ing congested skin from the scalp; and that the Dermolav treatment is 
beneficial in reviving dormant roots and restoring hair, 

The above statements made, and now being made, by said respondent 
in its said advertisements were, and are now, false, deceptive, and. mis- 
leading because in truth and in fact its said preparations, Dermolay 
Liquid Scalp Peel and Dermolav Scalp Compound, will not grow hair; 
its said preparations, Dermolav Liquid Scalp Peel and Dermolay Scalp 
Compound, will not cure alopecia areata, which is a disease causing 
bald spots on the head ; Dermolav Scalp Compound is not a scalp food ; 
the Dermolav treatment is not a new method and will not remove sev- 
eral causes for falling hair and baldness, and will not cause new hair 
to grow; Dermolav Liquid Scalp Peel is not a harmless liquid for 
removing congested skin from the scalp, but its use may result in 
serious injury; and the Dermolav treatment will not revive dormant 
hair roots, and will not cause a new growth of hair. 

Par. 4. Said respondent, in the regular course and conduct of its 
said business, has for more than 2 years last past in its advertisements 
contained in circulars, pamphlets, folders, and letters represented to 
prospective purchasers that said respondent would pay to any user of 
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its product the sum of $50 for photographs showing the head before 
and after using respondent’s Dermolav treatment, and showing new; 
hair asa result of said treatment. Said offer has been made and is now 
being made by said respondent as an inducement to the purchasing 
public to purchase its said preparations, with the full knowledge on 
the part of respondent that said preparations would not grow hair, 
and that therefore respondent would not be required to make the pay- 
ments as offered by it. 

Par. 5. The use by said respondent, Dermolav Laboratories, Inc., 
of the foregoing false, deceptive, and misleading representations 
alleged to be used by the said respondent in paragraphs 3 and 4 
hereof, have had and do now have the capacity and tendency to 
mislead and deceive the public into the erroneous and untrue belief 
that its said preparations, Dermolav Liquid Scalp Peel and Dermo- 
lav Scalp Compound, will in truth and in fact grow hair; will cure 
alopecia areata; that Dermolay Scalp Compound is a skin food: that 
the Dermolav treatment is a new way of removing several causes 
of falling hair and baldness, and will grow new hair; that Dermolav 
Liquid Scalp Peel is a harmless liquid for removing congested skin 
from the scalp; and that the Dermolav treatment is beneficial for 
dormant hair roots, and will promote the growth of new hair, and 
has thereby rot and does now induce the consuming pubke and 
especially prospective purchasers of preparations for use on the 
scalp, acting in said erroneous belief, to purchase Dermolay Liquid 
Sealp Peel and Dermolav Scalp Compound in preference to prep- 
arations for use on the scalp offered for sale by other manufacturers 
and distributors who do not falsely, deceptively, and misleadingly 
advertise their products. As a result of such false, deceptive, and 
misleading. representations on the part of said respondent trade has 
been diverted to respondent from other manufacturers and distribu- 
tors of _preparations for use on the scalp, who do not falsely, decep- 
tively, and misleadingly advertise their products, and thereby injury 
to es competitors has been done and is now being done by said 
respondent. 

‘Par. 6. Said false, deceptive, and misleading representations of 
said respondent contained in its advertising have resulted in injury 
to respondent’s competitors, and to retail dealers and distributors and 
in prejudice to the buying public, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 5 
of an Act of Congress approved September 26, 1914, and entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on May 21, 1936, issued and served 
its complaint in this proceeding upon respondent, Dermolav Lab- 
oratories, Inc., a corporation, charging it with the use of unfair 
methods of competition in violation of the provisions of said Act. 
After the issuance of said complaint and the filing of respondent’s 
answer thereto, testimony and other evidence in support of the alle- 
gations of said complaint were introduced by Reuben J. Martin, 
attorney for the Commission, and in opposition to the allegations 
of the complaint by F. C. McIntyre, before William C. Reeves, 
an examiner of the Commission, theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding came 
on. for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, briefs in support 
of the complaint and in opposition thereto; and the Commission 
having duly considered the same, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the 
public, and makes this its findings as to the facts and its conclusion 
drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondent, Dermolav Laboratories, Inc., is a 
corporation, organized and doing business under the laws of the 
State of New York. Its principal office and place of business are 
at 1700 Broadway, in the city of New York, State of New York. 
It has been for more than 1 year last past, and now is, engaged in 
the manufacture, sale and distribution of products designated as 
Dermolav Liquid and Dermolay Compound, together known as 
Dermolav Method and Dermolav Scalpfood, preparations recom- 
mended, advertised and sold as treatments for the hair and scalp, 
for the prevention and cure of baldness, and the stimulation of the 
growth of hair. 

Par. 2. Respondent’s products are compounded and packaged at its 
place of business in the city of New York, State of New York, and 
sold to individual purchasers and to retail dealers purchasing for re- 
sale to the consuming public. When orders are received for respond- 
ent’s said products, it causes them to be shipped through the United 
States mail from its place of business in the city of New York, State 
of New York, to the purchasers thereof located at various points in 
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the various States of the United States other than the State of New 
York, and in the District of Columbia. Since the date the respond- 
ent began the manufacturing and compounding of its said products, 
it has maintained a course of trade in said products in commerce 
among and between the various States of the United States and in the 
District of Columbia. 

Par, 3. The respondent is now and has been in substantial com- 
petition with other corporations, and with partnerships and indi- 
viduals engaged in the sale and distribution of preparations designed 
and sold as treatments for the hair and scalp, for the prevention of 
baldness and the stimulation of the growth of hair, in commerce 
‘among and between the several States of the United States and in 
the District of Columbia. Ninety-eight percent of the respondent’s 
business is done by mail. 

Par. 4. The respondent advertises its said product in newspapers 
and magazines having a general circulation, as follows: 


WHY MEN GET BALD 


Full particulars of an amazing new discovery that enables people who have 
dandruff, scalp itch, falling hair or baldness, to harmlessly remove the con- 
gested thin outer layer of scalp skin and activate the dormant hair roots to 
grow new hair. WILL BE SENT, ABSOLUTELY FREE, to any sufferer who will 
write to Dermolay Lab., Desk 47, 1700 Broadway, New York, N. Y. Send no 
money. No obligation. 

Respondent, in addition to advertising its compound in newspapers 
and magazines having a general circulation, has advertised and now 
advertises its Dermolav Liquid and Dermolav Compound by leaflets, 
booklets and letters circulated among prospective purchasers. The 
following is representative of the statements and claims made by the 
respondent in said advertising matter as to the value of respondent’s 
products as a treatment for the hair and scalp for the prevention of 
baldness and the stimulation of the growth of hair: 

And so it is with these voluntary letters of praise we receive. You may re- 
mark—“You can’t grow hair on a bald part’—but, my friend, as so many of 
these fetters of praise state—‘I have grown hair where bald,” how can any one 
deny such a possibility? 

Now why not put your own mind at rest on this subject of starting a new 
hair growth, where bald, or where hair is thinning out, by getting the above 
complete treatment on the easy terms offered? You may yet live to thank 
the day I decided to “throw out this last life line to you.” 

Respondent has made numerous other statements and representa- 
tions in its advertising copy and literature to the effect that its prod- 
ucts manufactured, sold and distributed by it will cure alopecia 
areata, a disease causing bald spots on the head, that its product is 
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a scalp food, that its method is a new way of removing the causes of 
falling hair, that its products will grow new hair, that they are harm- 
less preparations for removing congested skin from the scalp, and 
that the products are beneficial in reviving so-called dormant hair 
roots and restoring hair. 

By means of the foregoing statements, the respondent represents 
to purchasers and prospective purchasers that its products are ef- 
fective treatments for all types and forms of baldness and that re- 
spondent’s products are new ways of removing the several causes of 
falling hair, scalp diseases, and baldness. 

Par. 5. The quantitative formula of the Dermolav Liquid is as 
follows: : 


HEC ESO ISC TINO ee a rl 12 oz. 
Al@ONO) Bo. See ee Se 8 OZ. 
PUESOL ET Thee Peet Rs are a ce eS eee 8 ce. 
(Wiaten iss + sale il Sah oa eis SE SR Pa ee ee 106 oz. 
Sodium’, benzoate. =a) bases) ee ee oT OZ. 


The quantitative formula of the Scalpfood is as follows: 


TOCA UNE S Ly C1 © Cla) ONC Ce ee ee ee 34 O%. 

OXY CHOlCSTC TIM enn ees = a eee ee ee, ee 1 Ib. 
CORKS CSS OH ta laa Up a elt ot es eee 1 Ib. 4 oz. 
Castor Olea ae De ez je a Be as ot eS 2 lbs. 
an ONS SS ey. es Pm ae ae ee eee eee ae Be Rewer Ree eet, 5 lbs. 8 oz. 
PCEE OLA CUI se ne es ee ee en, Le aS 38 lbs 
PG@RLUIN Ch ee oe = Os eee ee eee Q.S8. 
BOOS Wa Xe2~ Sec le Ee ee ee ee de 2 Ibs. 4 oz. 


Par. 6. None of the respondent’s products, Dermolav Liquid and 
Dermolay Compound, together known as Dermolavy Method and 
Dermolav Scalpfood, or any of the ingredients in respondent’s prod- 
ucts, as shown by formulae in paragraph 5 supra, either singly or 
in combination, are beneficial in removing the causes of baldness and 
are in no wise a scalp food. They do not involve or embrace any 
new scientific methods in the treatment of baldness and other condi- 
tions of the scalp, and they will not grow hair or revive or bring to 
hfe so-called dormant hair roots. Further, respondent’s products 
will not cure alopecia areata and are not harmless preparations for 
removing the congested skin from the scalp. 

Respondent’s products are sold to individuals for self-medication. 
People who are hypersensitive to the elements in respondent’s prod- 
ucts find that the use of the products causes a rash. 

The use by respondent of the representations and claims herein set 
out has had and now has the capacity and tendency to, and does, mis- 
lead and deceive a substantial part of the purchasing public into the 
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false and erroneous belief that said representations and claims are 
true, and that the respondent’s products, Dermolav Liquid and Dermo- 
lav Sealpfood, will prevent falling hair, will cure baldness and 
alopecia areata, revive so-called dormant hair roots, and are harm- 
less, new and scientific preparations. 

Acting under the above mistaken and erroneous beliefs induced by 
the false and deceptive statements and representations made by re- 
spondent as herein set out, the public has purchased a substantial 
volume of respondent’s products. As a result, trade m interstate 
commerce has been unfairly diverted to respondent from its competi- 
tors likewise engaged in the manufacture, sale, and distribution, or 
im ‘the sale and distribution of treatments intended to be used and 
used for the treatment of the condition of falling hair and baldness, 
and for other afflictions of the scalp, who truthfully represent the 
nature and the curative value of their respective products. 


CON CLUSION 


The aforesaid acts and practices of the respondent, Dermolav 
Laboratories, Inc., are to the prejudice and injury of the public and 
of respondent’s competitors, and constitute unfair methods of com- 
petition in commerce, within the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of respondent, 
testimony, and cther evidence taken before William C. Reeves, an 
examiner of the Commission, theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein, and the Commission having made its findings 
as to the facts and its conclusion that said respondent has violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondent, Dermolav Laboratories, Inc., a 
corporation, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of prepara- 
tions recommended and sold for the treatment of conditions of the 
scalp and now designated as Dermolav Liquid, Dermolav Compound, 
Dermolay Method, and Dermolav Scalpfood, or under any other 
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name, do forthwith cease and desist from directly or indirectly 
representing : 

1. That respondent’s said products will cure baldness ; 

2. That respondent’s said products will stop or prevent falling hair; 

3. That respondent’s said products will cure alopecia areata ; 

4, That respondent’s said products are harmless; 

5. That. respondent’s said products will revive so-called dormant 
hair roots; 

6. That respondent’s said products constitute a new method for 
treating afflictions and conditions of the scalp; 

7. That respondent’s products are scientific. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 


LORD & TAYLOR, ET AL. 911 


Syllabus 


In tHe Marrer or 


LORD & TAYLOR, BIBERMAN BROS., INC., AND GALEY 
& LORD, INC., | 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC, 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3141. Complaint, July 21, 19387’—Decision, Mar. 11, 1938 


Where three corporations, respectively engaged as retailer of coats, dresses, 
robes, and other items of wearing apparel, manufacturer of dresses for sale 
and distribution to department and retail stores, and commission house con- 
verter and seller of fabrics to the cutting trade; in cooperatively advertis- 
ing, in newspapers and leaflets, dresses made by aforesaid corporate manu- 
facturer, of said converter’s fabrics, of material other than silk, product of 
cocoon of the silk worm— 

<a) Made use of such words as “Crepe,” “Seal Crepe,” “silky,” and “Pure Dye,” 
through such statements in newspaper advertising as “Soft, silky Seal Crepe, 
woven from Enka Yarns and printed with charming motifs * * *”, 
and substantially similarly used said words in leaflets describing said 
garments, and tagged said dresses for offer and sale by said corporate 
retailer as “* * * made from SEAL CREPE, Fast Color, Pure Dye * * * 
American ENKA,” and on reverse side advised reader or customer that “For 
best results on SEAL CREPE we recommend dry cleaning”; and 

Where said corporate retailer, in newspaper advertising soliciting sale of certain 
pajama robes and dresses, some of which were composed wholly of other 
and different materials than silk, product of cocoon of the silk worm— 

€b) Deseribed same, respectively, as “Silk Robes—Rich Brocades, all silk-lined. 
* * * Silk Facings and Trims in All robes,” and as “Satin”; 

With capacity and tendency to mislead and deceive substantial portion of pur- 
chasing public into erroneous belief that said various garments were made 
from silk, product of the cocoon of the silk worm, and unfairly to divert 
trade to said corporations from their competitors engaged in sale of dresses, 
ete., and who accurately describe and brand their said products by terms 
properly descriptive of fabric content thereof, notwithstanding absence of 
intent to mislead and deceive in such mistaken designation of said robes 
and use of other terms as accurately and truthfully describing materials 
from which garments were made; to substantial injury of competition in 
commerce ; 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 

Mr. Astor Hogg and Mr. George W. Williams for the Commission. 

Gould & Wilkie, of New York City, for Lord & Taylor. 

Mr. Erwin Feldman, of New York City, for Biberman Bros., Inc. 

Davis, Polk, Wardwell, Gardiner & Reed, of New York City, for 
Galey & Lord, Inc. 


1Amended. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Lord & 
Taylor, Biberman Bros., Inc., and Galey & Lord, Inc., corporations, 
hereinafter referred to as respondents, have been and now are using 
unfair methods of competition in commerce, as “commerce” is defined 
in said act, and it appearing to the Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its amended complaint stating its charges in that respect as follows: 

Paracrapy 1. Respondent, Lord & Taylor, is a corporation organ- 
ized, existing, and doing business under and by virtue, of the laws of 
the State of New York with its principal office and place of business 
located on Fifth Avenue at 38th Street in the city of New York in 
said State. It is now, and for many years last past has been, engaged 
in business as a retailer of coats, dresses, robes, and other items of 
wearing apparel. It sells, and has sold and distributed, such articles 
of merchandise to members of the purchasing public located in vari- 
ous States of the United States and in the District of Columbia. 

Respondent, Biberman Bros., Inc., is a corporation organized, exist- 
ing, and doing business under and by virtue of the laws of the State 
of Pennsylvania, with its principal office and place of business locate? 
at 15th and Mt. Vernon Street in the city of Philadelphia, State ot 
Pennsylvania, and with a sales office located in the city of New York, 
State of New York. It is engaged in business as a manufacturer of 
dresses which it sells and distributes to department stores and retail 
stores located in the various States of the United States. 

Respondent, Galey & Lord, Ine., is a corporation organized, exist- 
ing, and doing business under'and by virtue of the laws of the State 
of New York with its principal office and place of business located 
at 57 Worth Street, in the city of New York in said State. It is now, 
and has been for several years last past, engaged in business as a com- 
mission house in converting and selling dress fabrics to the cutting 
trade located in various States of the United States. 

Respondents now cause, and during the time herein mentioned have 
caused, their articles of merchandise when sold to be shipped from 
their respective places of business to the purchasers thereof located 
in the various States of the United States other than the States of 
origin of such shipments. There is now, and has been at all times 
mentioned herein, a constant current of trade and commerce by said 
respondents in their respective products between and among the vari- 
ous States of the United States. 


LORD & TAYLOR, ET AL. 913 
911 Complaint 


Respondents are now, and at all times herein mentioned have been, 
in substantial competition with other corporations and with firms, 
partnerships, and individuals engaged in the sale and distribution of 
wearing apparel, dresses, robes, and dress fabrics in commerce be- 
tween and among: the various States of the United States and in the 
District of Columbia. 

Par. 2. In the course and conduct of business as described in para- 
graph 1 hereof, respondent, Lord & Taylor, purchased and now 
purehases certain of the dresses offered for sale and sold by it in 
commerce as set out in paragraph 1 hereof from the manufacturer 
thereof, respondent Biberman Bros., Inc. The latter concern, in turn, 
purchased and now purchases the fabric from which said dresses were 
made from respondent, Galey & Lord, Inc. To aid and facilitate the 
sale of said dresses, the said Lord & Taylor, with the aid, assistance, 
and cooperation of said Biberman Bros., Inc., and the said Galey & 
Lord, Inc., caused and now causes advertising matter to be inserted 
over the name of Lord & Taylor in newspapers having interstate cir- 
culation and in which advertising matter said dresses were repre- 
sented, designated and referred to as “Soft, silky Seal Crepe, woven 
from Enka Yarns and printed with charming motifs * * *.” The 
said respondents, acting in cooperation each with the other, also 
caused and now cause a substantial number of leaflets to be distrib- 
uted to customers and prospective customers located in various States 
of the United States and which leaflets referred to such dresses in 
the following language: 

Lovely colors—new, different looking prints on that 
marvelously soft, silky Seal Crepe—woven from Hnka Yarns 
Said dresses displayed and offered for sale by the said Lord & Taylor 
bear tags and labels placed upon the dresses of respondents in coop- 
eration with each other on which were printed the statement: 
This Garment 
is made from 
SEAL CREPE 


Fast Color, Pure Dye 
Unweighted and 


washable 
Made Enka 
From Yarn 
Amervican 
ENKA 


and the reverse side reads: 
A L’Aiglon Frock 


Yor best results on 
SEAL CREPE we recom- 
mend dry cleaning. 


914 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 26 F. T. C 


The said dresses advertised and tagged by said respondents acting 
cooperatively each with the other, as hereinabove set forth, were 
and are offered for sale and sold by the said Lord & Taylor in com- 
merce as set forth in paragraph 1 hereof. Such statements and 
representations served and now serve as representations on the part 
of respondents that such dresses so advertised and offered for sale 
were silk dresses. : 

The representations hereinbefore set forth are and were grossly 
false and misleading in that said dresses so represented, designated, 
and referred to are not and were not composed of silk, the product 
of the cocoon of the silk worm, but were composed of materials other 
than silk. 

Par. 3. Respondent Lord & Taylor, in soliciting the sale of and 
selling certain pajama robes in commerce as in paragraph 1 here- 
of, set out, caused and now causes said pajama robes to be adver- 
tised in newspapers having interstate circulation as “Silk Robes— 
Rich Brocades, all silk-lined. A Variety of Handsome Patterns and 
a Good Color Range. Silk Facings and Trims in All Robes.” Also 
respondent Lord & Taylor in soliciting the sale of and selling cer- 
tain dresses in commerce as in paragraph 1 hereof, set out, caused 
and now causes, such dresses to be advertised in newspapers having 
interstate circulation as “Satin” dresses. In truth and in fact, the 
said robes and dresses so represented and designated contain no silk, 
the product of the cocoon of the silk worm, but are composed wholly 
of other and different materials. 

Par. 4. The word “Silk” for many years past has had, and still 
has, in the minds of the consuming public a definite and specific 
meaning, to-wit: the product of the cocoon of the silk worm. Silk 
fabrics for many years have held and still hold great public esteem 
and confidence for their preeminent qualities. Silk fiber has long 
been woven into a variety of fabrics, and a variety of distinctive 
terms has been applied to the fabrics resulting from different types 
of weaving. Dress goods, pajama robes and other similar products 
designated, described or referred to as “Silk,” “Silky,” “Crepe,” 
“Satin,” “Pure Dye,” and “Seal Crepe” have been for a long time, 
and at the present time still are, associated in the public mind with 
a fabric made from the cocoon of the silk worm, commonly known 
and understood by the public as silk. 

Par. 5. The use by respondents of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are true and to cause 
them to purchase such dresses and pajama robes on account of such 
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erroneous beliefs engendered as above set forth. There are among 
the competitors of respondents as mentioned in paragraph 1 hereof 
corporations, individuals, partnerships, and firms engaged in the sale 
of dresses and pajama robes and other items of wearing apparel who 
do not misrepresent the kind of dresses, pajama robes, and other 
items of wearing apparel offered for sale. By the representations 
aforesaid, trade is unfairly diverted to respondents from such com- 
petitors and thereby substantial injury is being and has been done 
by respondents to competition in commerce as herein set out. 

Par. 6. The above alleged acts and practices of respondents are 
all to the injury and prejudice of the public and of respondents’ com- 
petitors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” approved September 
26, 1914. 


Report, Frnprnes as ro THE Facts, AND Orper 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on July 21, 1937, issued and subsequently 
served its complaint in this proceeding upon respondents Lord & 
Taylor, Biberman Bros., Inc., and Galey & Lord, Inc., charging 
them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of 
said complaint and the filing of respondents’ answers thereto, W. T. 
Kelley, Chief Counsel for the Federal Trade Commission, and Gould 
& Wilkie, Davis, Polk, Wardwell, Gardiner & Reed, and Erwin Feld- 
man, counsel for respondents, executed a stipulation as to the facts 
wherein it was agreed that the statement of facts therein recited 
might be taken as the facts in this proceeding and in lieu of testi- 
mony in support of the charges stated in the complaint or in oppo- 
sition thereto, and that the Commission might proceed upon such 
statement of facts to make its report, stating its findings as to the 
facts (including inferences which it may draw from the said stipu- 
lated facts) and its conclusion based thereon, and enter its order 
disposing of the proceeding without the presentation of argument 
or the filing of briefs. Said stipulation as to the facts was subse- 
quently approved by the Commission and was duly recorded and filed 
in the office of the Commission. Thereafter the proceeding regu- 
larly came on for final hearing before the Commission on said com- 
plaint, the answer thereto and said stipulation as to the facts; and 
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the Commission, having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarn 1. Respondent, Lord & Taylor, is a corporation organ- 
ized, existing, and doing business under and by virtue of the laws of 
the State of New York with its principal office and place of business 
located on Fifth Avenue at 38th Street in the city of New York in 
said State. It is now, and for many years last past has been, en- 
gaged in business as a retailer of coats, dresses, robes, and other items 
of wearing apparel. It sells, and has sold and distributed, such 
articles of merchandise to members of the purchasing public located 
in various States of the United States and in the District of 
Columbia. 

Respondent, Biberman Bros., Inc., is a corporation organized, ex- 
isting, and doing business under and by virtue of the laws of the 
State of Pennsylvania, with its principal office and place of business 
located at 15th and Mt. Vernon Street in the city of Philadelphia, 
State of Pennsylvania, and with a sales office located in the city of 
New York, State of New York. It is engaged in business as a 
manufacturer of dresses which it sells and distributes to department 
stores and retail stores located in the various States of the United 
States. 

Respondent, Galey & Lord, Inc., is a corporation organized, ex- 
isting, and doing business under and by virtue of the laws of the 
State of New York with its principal office and place of business 
located at 57 Worth Street, in the city of New York in said State. 
It is now, and has been for several years last past, engaged in busi- 
ness as a commission house in converting and selling fabrics to the 
cutting trade located in various States of the United States. 

Respondents caused said articles of merchandise when sold to be 
shipped from their respective places of business to the purchasers 
thereof located in the various States of the United States other than 
the State where the shipments originate. There is now, and has 
been for the several years last past, a constant current of trade 
and commerce by said respondents in their respective products 
between and among the various States of the United. States. 

Respondents are now, and at all times herein mentioned have been, 
in substantial competition with other corporations and with firms, 
partnerships, and individuals engaged in the sale and distribution 
of wearing apparel, dresses, robes, and dress fabrics in commerce 
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between and among the various States of the United States and in 
the District of Columbia. 

Par. 2. In the course and conduct of business as described in para- 
graph 1 hereof, respondent, Lord & Taylor, purchased and now pur- 
chases certain of the dresses offered for sale and sold by it in com- 
merce as set out in paragraph 1 hereof from the manufacturer 
thereof, respondent Biberman Bros., Inc. The latter concern, in 
turn, purchased and now purchases the fabric from which said 
dresses were made from respondent, Galey & Lord, Inc. To aid 
and facilitate the sale of said dresses, the said Lord & Taylor, with 
the aid, assistance, and cooperation of said Biberman Bros., Inc., 
and the said Gailey & Lord, Inc., caused advertising matter to be 
inserted over the name of Lord & Taylor in newspapers having inter- 
state circulation and in which advertising matter said dresses were 
represented, designated, and referred to as “Soft, silky Seal Crepe, 
woven from Enka Yarns and printed with charming motifs * * *.” 
The said respondents, Lord & Taylor and Biberman Bros., Inc., 
acting in cooperation with each other, also caused a substantial 
number of leaflets to be distributed to customers and prospective 
customers located in various States of the United States and which 
leaflets referred to such dresses in the following language: 

Lovely colors—new, different looking prints on that 
marvelously soft, silky Seal Crepe—woven from HKnka Yarns 

Said dresses displayed and offered for sale by the said Lord & Taylor 
bore tags and labels placed upon the dresses by the respondents in 
cooperation with each other on which were printed the statement: 

This Garment 

is made from 

SHAL CREPE 

Fast Color, Pure Dye 
Unweighted and 


washable 
Made tinka 
From Yarn 
American 
HNKA 


and the reverse side reads: 


A L’Aiglon Frock 
For best results on 
SEAL CREPE we recom- 

mend dry cleaning. 
The said dresses advertised and tagged by said respondents acting 
cooperatively each with the other, as hereinabove set forth, were 
offered for sale and sold by the said Lord & Taylor in commerce as 
set forth in paragraph 1 hereof. 
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Said dresses so represented, designated and referred to were not 
composed of silk, the product of the cocoon of the silkworm, but 
were composed of materials other than silk. 

Par. 3. Respondent Lord & Taylor, in soliciting the sale of and 
selling certain pajama robes in commerce as in paragraph 1 hereof 
set out, caused said pajama robes to be advertised in newspapers hav- 
ing interstate circulation as “Silk Robes—Rich Brocades, all silk- 
lined. A Variety of Handsome Patterns and a Good Color Range. 
Silk Facings and Trims in All robes.” Also respondent Lord & 
Taylor in soliciting the sale of and selling certain dresses in com- 
merce as in paragraph 1 hereof set out, caused such dresses to be 
advertised in newspapers having interstate circulation as “Satin” 
dresses. In truth and in fact, some of said robes and dresses so 
represented and designated contained no silk, the product of the 
cocoon of the silkworm, but were composed wholly of other and 
different materials. 

Par. 4. Silk fabrics for many years have held, and still hold, great 
public esteem and confidence for their preeminent qualities; silk 
fiber has long been woven into a variety of fabrics, and a variety of 
distinctive terms has been applied to the fabrics resulting from this 
type of weaving; dress goods, pajamas, robes, and other similar prod- 
ucts designated, described or referred to as “Silk,” “Silky,” and 
“Pure Dye,” when used to designate and describe the material from 
which a garment is made, and the words “Crepe,” “Satin” and 
“Seal Crepe,” when used alone to designate and describe the material 
from which a garment is made, have been for a long time, and at the 
present time still are, associated in the public mind with the material 
made from the cocoon of the silkworm, commonly known and under- 
stood by the public as silk. 

Par. 5. Respondent Lord & Taylor, in designating and describ- 
ing certain of its robes as “Silk Robes—Rich Brocades, all silk-lined. 
A Variety of Handsome Patterns and a Good Color Range. Silk 
Facings and Trims in All robes”, as set out in paragraph 3 hereof, 
did so through mistake and not through any intent to mislead and 
deceive the purchasing public. 

In all the other instances herein mentioned, wherein the other 
terms hereinabove set out were used by respondents, all of said 
respondents believed that said terms and designations accurately 
and truthfully described the material from which the garments were 
made, 

Par. 6. The use by the respondents of the representations above 
set forth in describing the materials from which said garments were 
made had the capacity and tendency to mislead and deceive a sub- 
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stantial portion of the purchasing public into the erroneous belief 
that said garments were made from silk, the product of the cocoon 
of the silkworm, and to cause them to purchase such articles on 
account of such erroneous beliefs. 

There are among the competitors of the respondents corporations, 
individuals, partnerships, and firms engaged in the sale of dresses, 
pajama robes, and other items of wearing apparel who accurately 
describe and brand such products by terms properly descriptive of 
the fabric content thereof. The representations made by respond- 
ents as aforesaid had the capacity and tendency unfairly to divert 
trade to respondents from their said competitors. Thereby, sub- 
stantial injury is being done and has been done by the respondents 
to competition in commerce as herein set out. 


CONCLUSION 


The aforesaid acts and practices of respondents Lord & Taylor, 
Biberman Bros., Inc., and Galey & Lord, Inc., are to the prejudice 
of the public and of respondents’ competitors and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respondents and a stipulation as to the facts executed by W. T. 
Kelley, Chief Counsel for the Federal Trade Commission, and 
Gould & Wilkie, Davis, Polk, Wardwell, Gardiner & Reed, and Erwin 
Feldman, counsel for respondents, the filing of briefs having been 
waived, and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That respondents Lord & Taylor, Biberman Bros., 
Inc., and Galey & Lord, Inc., their officers, representatives, agents, 
and employees in connection with the offering for sale, sale, and dis- 
tribution of their merchandise, dress goods, and garments in inter- 
state commerce or in the District of Columbia, do forthwith cease 
and desist from: 

1. Using the word or words “Crepe,” “Seal Crepe,” or any other 
word or words of similar import or meaning to describe or designate 
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any fabric or product which is not composed wholly of silk, the 
product of the cocoon of the silkworm, unless there is used in imme- 
diate connection and conjunction therewith, in letters of at least 
equal size or conspicuousness, a word or words accurately naming or 
describing the fiber, material or materials from which said fabric or 
product is actually made; and provided, that such disclosure of the 
fiber or material content thereof shall be made by accurately desig- 
nating each constituent fiber or material thereof, in the order of 
its predominance by weight, beginning with the largest single 
constituent ; 

9. Using the word “Silky,” or any other word or words of similar 
import or meaning, to describe or designate fabrics or products 
which are not composed wholly of silk, the product of the cocoon of 
the silkworm, unless in the case of a fabric or product composed in 
part of silk and in part of rayon or of a material or materials other 
than silk, there is used in immediate connection and conjunction 
therewith, and in letters of equal size and conspicuousness, a word 
or words accurately describing the fiber, material, or materials from 
which said fabric or product was actually made; and provided, that 
the fiber or material content of such fabric or product be accurately 
disclosed by designating each constituent fiber or material thereof, 
in the order of its predominance by weight, beginning with the 
largest single constituent ; 

3. Using the words “Pure Dye,” or any other word or words of 
sunilar import or meaning, to describe or designate fabrics or prod- 
ucts which are not composed wholly of silk, the product of the cocoon 
of the silkworm; and 

[t is further ordered, That the respondent, Lord & Taylor, its 
officers, representatives, agents, servants, and employees, in connec- 
tion with the offering for sale, sale, or distribution of its merchan- 
dise, dress goods, and garments, in interstate commerce or in the Dis- 
trict of Columbia, do forthwith cease and desist from: 

1. Using the word “silk,” or any other word or words of similar 
import or meaning, to describe or designate fabrics or products which 
are not composed wholly of silk, the product of the cocoon of the 
silkworm, unless, in the case of a fabric or product composed in part 
of silk and in part of rayon or material or materials other than silk, 
there is used in immediate connection and conjunction therewith, and 
in letters of at least equal size and conspicuousness, a word or words 
accurately describing the fiber, material, or materials from which 
said fabric or product. was actually made; and provided, that the 
fiber or material content of such fabric or product be accurately dis- 
closed by designating each constituent fiber or material thereof, in 


as 
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the order of its predominance by weight, beginning with the largest 
single constituent ; jue 

2. Using the word “satin,” or any other word or words of similar 
import or meaning, to describe or designate any fabric or product 
which is not composed wholly of silk, the product of the cocoon of 
the silkworm, unless there is used in immediate connection and con- 
junction therewith, in letters of at least equal size and conspicuous- 
ness, a word or werds accurately naming or describing the fiber, 


material, or materials, from which said fabric or product is actually 


made; and provided that such disclosure of the fiber or material con- 
tent thereof shall be made by accurately designating each constituent 
fiber or material thereof, in the order of its predominance by weight, 
beginning with the largest single constituent. 

It is further ordered, That the respondents shall within 30 days 
after the service upon them of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In roe Matrer or 


LONNIE E. CARTER, INDIVIDUALLY, AND TRADING AS 
CARTER CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3300. Complaint, Jan. 15, 1938—Decision, Mar. 11, 1938 


Where an individual engaged in manufacture of candies and processing of salted 
nuts, and in sale and distribution thereof to wholesalers, jobbers, and re- 
tailers, in competition with others similarly engaged in sale and distribution 
of candies, salted nuts, and peanut confections— 

Sold its so-called “Karly Bird Peanuts,” packed in individual, small, sealed, 
5-cent cartons, within small number of which, as placed in larger pasteboard 
containers, there were concealed, in accordance with individual cartons, 
and retailers, explanatory display cards, legends advising ultimate pur- 
chaser “You may find 5¢, 10¢, 25¢ or $1,” some such sum, as determined 
through chance selection and breaking of one of such enclosing cartons, and 
thereby supplied to and placed in the hands of others means of conducting 
lotteries in sale of his said product, as displayed and sold by retail pur- 
chasers thereof in accordance with such plan or game of chance and in 
violation of public policy of the common law and criminal statutes and 
contrary to that of the United States Government; 

With result that many dealers in and ultimate purchasers of such products 
were attracted by element of chance involved in sale thereof, and thereby 
induced to buy same, thus packed and sold, in preference to nuts or candy 
of competitors who are not willing to and do not offer and sell their 
products so packed, assembled, or otherwise arranged as to involve game 
of chance, and refrain therefrom, and with tendency and capacity thereby 
to divert to himself trade and custom from competitors who do not use 
same or equivalent method, and to exclude from said trade all aforesaid 
unwilling competitors and lesson compétition therein, and create a monopoly 
of said trade in himself and in such other distributors as use same or 
equivalent method, and to deprive purchasing public of benefit of free 
competition in said trade and eliminate or exclude therefrom, as case might 
be, all actual or potential competitors who do not adopt and use such 
methods: 

Held, That such method, acts, and practices were all to the prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Lonnie E. 
Carter, individually, and trading as Carter Candy Company, herein- 
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after referred to as respondent, has been and is using unfair methods 
of competition in commerce, as “commerce” is defined in said act, 
and it appearing to said Commission that a proceeding by it in 
respect thereof would be in the public interest, hereby issues its com- 
plaint stating its charges in that respect as follows: 

Paracrary 1. Respondent Lonnie E. Carter is an individual doing 
business under the trade name of Carter Candy Company, with his 
principal office and place of business located at 2300 East Twenty- 
eighth Street, Chattanooga, Tenn. He is now, and for some time last 
past has been, engaged in the manufacturing of candies and pro- 
cessing of salted nuts, and in the sale and distribution thereof to 
wholesale dealers, jobbers, and retail dealers. Respondent causes and 
has caused his products when sold to be transported from his princi- 
pal place of business in the city of Chattanooga, Tenn., to purchasers 
thereof in the State of Tennessee and in other States of the United 
States, at their respective places of business. There is now, and has 
been for more than 1 year last past, a course of trade and commerce 
by said respondent in such candies and salted nuts between and among 
the various States of the United States. In the course and conduct 
of his business respondent is in competition with other individuals, 
and with partnerships and corporations engaged in the sale and dis- 
tribution of candies, salted nuts, salted peanuts, and peanut confec- 
tions, in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent sells and has sold, to wholesale and 
retail dealers and jobbers, salted peanuts so packed and assembled as 
to involve the use of a lottery scheme when sold and distributed to 
the consumers thereof. 

Said salted peanuts are packed in individual, small, sealed cartons 
for retail to the ultimate consumer at five cents per carton. A num- 
ber of these small cartons of peanuts are placed in a larger paste- 
board carton. Said salted peanuts are designated by respondent as 
“Early Bird Peanuts.” Sealed within a small number of individual 
cartons are 5 cents, 10 cents, 25 cents, or $1, but the ultimate pur- 
chasers cannot ascertain which cartons contain one of the above 
named sums until a selection has been made and the individual carton 
broken open. The aforesaid purchasers of said individual cartons 
of salted peanuts who procure one of the said sums of money thus 
procure the same wholly by lot or chance. The individual cartons of 
said salted peanuts bear stickers which have lithographed or printed 
thereon the following language: “You may find 5¢, 10¢, 25¢.”. With 
said assortments respondent furnishes display cards for use by the 
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retail dealers in offering such assortments to the public, which display 
cards bear legends or statements containing, among other things, the 
following: “You may find 5¢, 10¢, 25¢ or $1,” and inform the pur- 
chasing public that such assortments are being distributed in accord- 
ance with the above described sales plan. 

Par. 3. The wholesale dealers and jobbers to whom respondent sells 
the said salted peanuts reseli same to retail dealers and said retail 
dealers, and the retail dealers to whom respondent sells direct, expose 
said salted peanuts for sale and sell same to the purchasing public 
in accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of his products in accordance with the sales plan herein- 
above set forth. Said sales plan has a capacity and tendency to 
induce purchasers thereof to purchase respondent’s said products in 
preference to salted nuts, salted peanuts, peanut confections, or candy 
offered for sale and sold by his competitors. 

Par. 4. The sale of said salted peanuts to the purchasing public, 
in the manner above alleged, involves a game of chance or the sale 
of a chance to procure a sum of money. The use by respondent of 
said method in the sale of salted peanuts, and the sale of salted 
peanuts by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy, and is con- 
trary to an established public policy of the Government of the United 
States. The use by respondent of said method has a tendency un- 
duly to hinder competition or to create a monopoly in this, to wit: 
that the use thereof has the tendency and capacity to exclude from 
the salted nut, peanut confection, or candy trade competitors who do 
not adopt and use the same method or an equivalent or similar 
method involving the same or an equivalent or similar element of 
chance or lottery scheme. Many persons, firms, and corporations 
who make and sell salted nuts, salted peanuts, and peanut confec- 
tions or candy in competition with the respondent, as above alleged, 
are unwilling to offer for sale or sell their said products so packed 
and assembled as above alleged or otherwise arranged and packed for 
sale to the purchasing public so as to involve a game of (chance or 
any other method of sale that is contrary to public policy, and such 
competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, salted nuts 
salted peanuts, peanut confections, and candy are attracted 
respondent’s said method and manner of packing said salted peanuts 
and by the element of chance involved in the sale thereof in the 
manner above described and are thereby induced to purchase said 
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salted peanuts so packed and sold by respondent in preference to 
salted peanuts or candy offered for sale and sold by said competitors 
of respondent who do not use the same or an equivalent method. 
The use of said method by respondent has the tendency and capacity, 
because of said game of chance, to divert to respondent trade and 
custom from his competitors who do not use the same or an equivalent 
method, to exclude from said trade all competitors who are unwill- 
ing to and who do not use the same or an equivalent method because 
the same is unlawful, to lessen competition in said trade, to tend to 
create a monopoly of said trade in respondent and in such other dis- 
tributors as use the same or an equivalent method, and to deprive the 
purchasing public of the benefit of free competition in said trade. 
‘The use of said method by the respondent has the tendency and capac- 
ity to eliminate from said trade all actual competitors and to exclude 
therefrom all potential competitors who do not adopt and use said 
method or an equivalent method. 

Par. 6. The aforementioned method, acts and practices of respond- 
ent are all to the prejudice of the public and respondent’s competitors, 
as hereinabove alleged. Said methods, acts, and practices constitute 
unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” and are to the 
prejudice of the public. 


Rerort, Frnprncs as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on January 15, 1938, issued and served 
its complaint in this proceeding upon the respondent, Lonnie E. 
Carter, individually, and trading as Carter Candy Company, charg- 
ing him with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. After the issuance of said 
complaint, respondent filed in the office of the Commission an answer 
admitting all the material allegations of the complaint to be true and 
waiving the taking of further testimony and all other intervening 
procedure. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and answer; 
and the Commission having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 
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Paracraru 1. Respondent Lonnie E. Carter is an individual doing 
business under the trade name of Carter Candy Company, with his 
principal office and place of business located at 2300 Hast 28th Street, 
Chattanooga, Tenn. He is now, and for some time last past has 
been, engaged in the manufacture of candies and processing of salted 
nuts, and in the sale and distribution thereof to wholesale dealers, 
jobbers, and retail dealers. Respondent causes and has caused his 
products when sold to be transported from his principal place of 
business in the city of Chattanooga, Tenn., to purchasers thereof 
in the State of Tennessee and in various States of the United States, 
at their respective places of business. There is now, and for more 
than 1 year last past has been, a course of trade and commerce by 
said respondent in such candies and salted nuts between and among 
the various States of the United States. In the course and conduct 
of his business respondent is in competition with other individuals, 
and with partnerships and corporations engaged in the sale and dis- 
tribution of candies, salted nuts, salted peanuts, and peanut con- 
fections, in commerce between and among the various States of the 
United States. 

Par. 2. In the course and conduct of his business, as described 
in paragraph 1 hereof, respondent sells and has sold, to wholesale 
and retail dealers and jobbers, salted peanuts so packed and assem- 
bled as to involve the use of a lottery scheme when sold and 
distributed to the consumers thereof. 

Said salted peanuts are packed in individual, small, sealed cartons 
for retail to the ultimate consumer at 5 cents per carton. A number 
of these small cartons of peanuts are placed in a larger pasteboard 
carton. Said salted peanuts are designated by respondent as “Early 
Bird Peanuts.” Sealed within a small number of individual cartons 
are 5 cents, 10 cents, 25 cents, or $1, but the ultimate purchasers can- 
not ascertain which cartons contain one of the above named sums until 
a selection has been made and the individual carton broken open, The 
aforesaid purchasers of said individual cartons of salted peanuts who 
procure one of the said sums of money thus procure the same wholly by 
lot or chance. The individual cartons of said salted peanuts bear 
stickers which have lithographed or printed thereon the following 
language: “You may find 5¢, 10¢, 25¢.” With said assortments re- 
spondent furnishes display cards for use by the retail dealers in offer- 
ing such assortments to the public, which display cards bear legends 
or statements containing, among other things, the following: “You 
may find 5¢, 10¢, 25¢ or $1.00,” and inform the purchasing public that 
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such assortments are being distributed in accordance with the above 
described sales plan. 

Par. 3. The wholesale dealers and jobbers to whom respondent sells 
the said salted peanuts resell same to retail dealers and said retail 
dealers, and the retail dealers to whom respondent sells direct, expose 
said salted peanuts for sale and sell same to the purchasing public in 
accordance with the aforesaid sales plan. Respondent thus supplies 
to and places in the hands of others the means of conducting lotteries 
in the sale of his products in accordance with the sales plan herein- 
above set forth. Said sales plan has a capacity and tendency to induce 
purchasers thereof to purchase respondent’s said products in prefer- 
ence to salted nuts, salted peanuts, peanut confections, or candy offered 
for sale and sold by his competitors. 

Par. 4. The sale of said salted peanuts to the purchasing public, in 
the manner above found, involves a game of chance or the sale of a 
chance to procure a sum of money. The use by respondent of said 
method in the sale of salted peanuts, and the sale of salted peanuts by 
and through the use thereof and by the aid of said method, is a prac- 
tice of the sort which the common law and criminal statutes have long 
deemed contrary to public policy, and is contrary to an established 
puble policy of the Government of the United States. The use by 
respondent of said method has a tendency unduly to hinder competi- 
tion or to create a monopoly, in this, to wit: that the use thereof has 
the tendency and capacity to exclude from the salted nut, peanut con- 
fection, or candy trade competitors who do not adopt and use the same 
method or an equivalent or similar method involving the same of an 
equivalent or similar element of chance or lottery scheme. Many 
persons, firms, and corporations who make and sell salted nuts, salted 
peanuts, and peanut confections or candy in competition with the 
respondent, as above described, are unwilling to offer for sale or sell 
their said products so packed and assembled as above described, or 
otherwise arranged and packed for sale to the purchasing public so 
as to involve a game of chance or any other method of sale that is 
contrary to public policy, and such competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, salted nuts, 
salted peanuts, peanut confections, and candy are attracted by respond- 
ent’s said method and manner of packing said salted peanuts and by 
the element of chance involved in the sale thereof in the manner above 
described and are thereby induced to purchase said salted peanuts so 
packed and sold by respondent in preference to salted peanuts or candy 
offered for sale and sold by said competitors of respondent who do not 
use the same or an equivalent method. The use of said method by 
respondent has the tendency and capacity, because of said game of 
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chance, to divert to respondent trade and custom from his competitors 
who do not use the same or an equivalent method, to exclude from said 
salted peanut and candy trade all competitors who are unwilling to and 
who do not use the same or an equivalent method because the same is 
unlawful, to lessen competition in said salted peanut and candy trade, 
to tend to create a monopoly of said salted peanut and candy trade 
in respondent and in such other distributors of salted peanuts and 
candy as use the same or an equivalent method, and to deprive the 
purchasing public of the benefit of free competition in said salted 
peanut and candy trade. The use of said method by the respondent 
has the tendency and capacity to eliminate from said salted peanut 
and candy trade all actual competitors and to exclude therefrom all 
potential competitors who do not adopt and use said method or an 
equivalent method. 
CONCLUSION 


The aforementioned method, acts, and practices of respondent are 
all to the prejudice of the public and of respondent’s competitors, as 
hereinabove found. Said method, acts, and practices constitute unfair 
methods of competition in commerce within the intent and meaning of 
Section 5 of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of the 
respondent, Lonnie E. Carter, individually, and trading as Carter 
Candy Company, admitting all the material allegations of the com- 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of an Act of Congress approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to de- 
fine its powers and duties, and for other purposes,” 

lt is ordered, That the respondent, Lonnie E. Carter, an individual 
trading as Ceiiet Candy Company, or under any ain trade name, 
his agents, representatives, and employees, in connection with the 
offering for sale, sale, and distribution of salted nuts or confections in 
interstate commerce, de forthwith cease and desist from: 

1. Selling and distributing salted nuts or confections so packed and 
assembled that sales of such salted nuts or confections to the general 
public are to be made or may be made by means of a lottery, gaming 
device, or gift enterprise; 
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2. Supplying to and placing in the hands of dealers assortments of 
salted nuts or confections which are used, or which may be used, with- 
out alteration or rearrangement of the contents of such assortments, 
to conduct a lottery, gaming device, or gift enterprise in the sale or dis- 
tribution of the salted nuts or confections contained in said assort- 
ment to the public; 

3. Selling or distributing individual packages of salted nuts or con- 
fections containing coins or other United States money, which said 
individual packages of salted nuts or confections are packed and as- 
sembled in assortments with other individual packages of salted nuts 
or confections of similar size, shape and appearance not containing 
coins or other United States money, for resale to the public by retail 
dealers; 

4. Furnishing to dealers a display card, either with packages or 
assortments of salted nuts or confections, or separately, bearing a leg- 
end or legends or statements informing the purchaser that the salted 
nuts or confections are being sold to the public by lot or chance, or in 
accordance with a sales plan which constitutes a lottery, gaming de- 
vice, or gift enterprise. 

It is further ordered, That the respondent shall, within 30 days after 
service upon him of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which he has 
complied with the order to cease and desist hereinabove set forth. 
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In THE MATrer oF 


VAN OGDEN, INC., AND FREDERICK T. GORDON 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2851. Complaint, June 26, 1936—Decision, Mar. 18, 1938 


Where a corporation, as engaged under direct management, supervision, direc- 
tion, and control of an individual who was president, treasurer, and manag- 
ing officer thereof, in sale and transportation of chemicals, extracts, and other 
food products through personal solicitation of prospective purchasers in vari- 
ous States by agents and other representatives— 

(a) Described two of its products, in advertising same through circulars and 
pamphlets distributed throughout the various States, as “Dr. Gordon’s Solid 
Comfort Foot Soap” and “Dr. Gordon’s Mustard Oil Cream,” and nyade 
various other statements intended to create impression that commodities thus 
labeled and designated were made under direction or according to formula 
of registered physician, facts being such commodities were in fact named 
after aforesaid individual and president, ete., who was neither registered 
pharmacist nor physician ; 

(6) Advertised certain products, including those designated as ‘“Walnuto,” 
“Mapleo,” and ‘“Rootbeer,” as flavoring extracts, in cireulars distributed in 
interstate commerce, notwithstanding fact such products were not com- 
pounds wherein flavoring, secured by extraction of juices from beans, berries, 
nuts, or fruits, is suspended in alcohol, as trade and public had been generally 
led to believe and understand for many years from word “extract” as 
applied to product offered as flavoring ingredient, but were imitation ex- 
tracts composed of synthetic chemical substitutes and not of genuine 
ingredients ; 

With tendency and capacity to confuse and deceive purchasing public in regard 
to true nature and quality of its product and induce purchasers to buy same 
on account of mistaken belief that they were made in accordance with doc- 
tor’s prescription and were true extracts, and with result that trade was 
thereby unfairly diverted to it from competitors engaged in sale in com- 
merce of Similar products, truthfully advertised and represented by them: 

Held, That such corporate and individual acts and practices were to injury and 
prejudice of public and competitors and constituted unfair methods of 
competition. 


Before Mr. William C. Reeves, trial examiner. 


Mr. Alden S. Bradley and Mr. Gerard A. Rault for the 
Commission. 


Mr. Charles J. Trainor, of Chicago, Ill., for respondents. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
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the Federal Trade Commission, having reason to believe that Van 
Ogden, Inc., a corporation, and Frederick T. Gordon, an individual, 
hereinafter referred to as respondents, have been and are using 
unfair methods of competition in commerce, as “commerce” is de- 
fined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that re- 
spect as follows: 

ParacrapuH 1. Respondent, Van Ogden, Inc., is a corporation, 
existing under and by virtue of the laws of the State of Illinois, 
with its principal office and place of business in the city of Chicago 
in such State. Frederick T. Gordon is an individual, the president 
and treasurer of the respondent corporation, and its managing officer, 
and is a resident of, and has his principal place of business in the 
city of Chicago, and State of Illinois. Respondent, Van Ogden, 
Inc., a corporation, is under the direct management, supervision, 
direction, and control of the respondent, Frederick T. Gordon, and 
is engaged in the manufacture, sale, and transportation of chemicals, 
extracts, and other food products. In the course and conduct of 
such business respondent, Van Ogden, Inc., sells, transports and 
causes to be transported the above named commodities into, and 
through the various States of the United States, other than the 
State of Iilinois. Such sales are, and have been made to purchasers 
and users thereof located in various States of the United States, as 
aforesaid, through the medium of personal or individual solicitation 
of prospective users and purchasers in interviews had for that pur- 
pose by agents, salesmen, and representatives of the respondent cor- 
poration, and pursuant to orders procured thereby, shipments have 
been made as aforesaid. Respondent has thus maintained a con- 
stant current of trade and commerce into and through the various 
States of the United States in the commodities above listed. 

Par. 2. In the course and conduct of its business, the respondent, 
Van Ogden, Inc., under the supervision and direction of Frederick 
T. Gordon, as aforesaid, has been and now is, in substantial com- 
petition with other corporations, firms, persons, and copartnerships 
engaged in the sale and distribution of commodities of like nature, 
character, and design throughout the various States of the United 
States. 

Par. 38. Among such competitors is one styled as “Gemac Sales 
Corporation,” a corporation existing under and by virtue of the 
laws of the State of Illinois and having its principal office and place 
of business in the city of Chicago and State of Illinois. 
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Par. 4. Since the organization of the respondent, approximately 
3 years heretofore, it has, acting by and through its president and 
treasurer, Frederick T. Gordon, and other agents, officers, and em- 
ployees, both in their own individual capacity and official person 
endeavored to appropriate and has appropriated values created by 
said competitor, “Gemac Sales Corporation” by enticing and attempt- 
ing to entice the employees of the same to violate their contractual 
relations with such competitor and to enter into the employ of the 
respondent, Van Ogden, Inc. The values of such competitor, so 
appropriated and attempted to be appropriated by the respondent, 
are—training, experience, and ability of such employees as salesmen 
in their particular field of competition. 

Par. 5. The enticing and the attempts to entice, as related in the 
paragraph last above, have been made throughout the various States 
of the United States by the above named respondents, and each of 
them, and their agents, servants, and employees. 

Par. 6. In enticing, and in attempting to entice in the manner 
above related, respondents, their agents, servants, and employees, 
have made various representations to the employees of Gemac Sales 
Corporation, that it, the respondent corporation, would provide an 
increased compensation, promotions in position, additional responsi- 
bility, and have made various and numerous statements and repre- 
sentations, unfairly disparaging the organization, the business pol- 
icies, and the financial standing of the Gemac Sales Corporation, 
with the result that a large number of the most experienced and 
skilful employees of the Gemac Sales Corporation have been induced 
to quit the employ of such corporation, and enter the employ of 
the respondents. 

In truth and in fact, the respondent did not and now does not 
provide increased compensation, promotions in position, additional 
responsibility, or other increments to employees as represented by it. 

Par. 7. In the course and conduct of the business of the respondent 
corporation, it has advertised in various periodicals, magazines, and 
newspapers having an interstate circulation, and has through the 
medium of circulars and pamphlets, distributed throughout the 
various States of the United States, represented and described one 
of its products under the trade name or brand of: 


Dr. Gordon’s Solid Comfort Foot Soap; 
another as: 

Dr. Gordon’s Mustard Oil Cream ; 
another as: 

Dr. Trask’s New Treatment for Constipation. 
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and has made various other statements calculated and intended to 
create the impression that the commodities so labeled and designated 
were, and are, manufactured under the direction, or according to a 
formula of a registered physician. 

In truth and in fact, the individual Gordon from whom the first 
two commodities above listed obtained their name and designation, 
is the respondent, Frederick T. Gordon, who is not a chemist, is not a 
registered pharmacist, and is not a physician. 

Par. 8. Also in the advertising matter above referred to, the re- 
spondents describe and represent certain of the products vended by 
the respondent corporation as “Flavoring Extracts,” including such 
products as “Walnuto,” “Mapleo,” and “Root Beer.” 

Over a period of many years, the trade and the public generally 
have been led to and now do believe and consider an “extract” offered 
for sale as a flavoring ingredient to be a compound wherein the 
flavoring is secured by the extraction of juices from beans, berries, 
nuts, or fruits. Such juices are then suspended in alcohol, which is 
recognized as a most valuable and desirable vehicle that can be used 
for dissolving and preserving extracts of juice from beans, nuts, 
berries, or fruits. 

In truth and in fact, the products advertised and represented by 
the respondent, as herein related, are not extracts within the com- 
mon meaning and acceptance of the term but are imitations of the 
same. 

Par. 9. The acts and practices of the respondents are prejudicial 
and injurious to respondents’ competitor, Gemac Sales Corporation, a 
corporation, in that such acts and practices effectually appropriate 
values of such competitor to the use and benefit of the respondents, 
enabling the respondents to maintain a large selling staff, and cause 
a substantial decrease in the personnel of the sales organization of 
said competitor, thereby causing a substantial diversion of trade from 
the said competitors to the respondents in interstate commerce. 

Par. 10. The acts and practices of the respondents, as aforesaid, 
likewise have the tendency and capacity to mislead and deceive a 
substantial number of the members of the purchasing public into the 
false beliefs that: 

1. Certain commodities vended by the respondents were and are 
manufactured under the direction of, or according to a formula pre- 
pared by a registered physician, when in truth and in fact such 
commodities are not so prepared. 

2. Certain products and commodities vended by the respondents 
variously labeled as “Flavoring Extracts,” “Walnuto,” “Mapleo,” and 
“Root Beer,” and others, are in fact extracts when, in truth and in 
fact, they are but imitations of such. 
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As a result of such belief, many purchasers have purchased com- 
modities of respondent and as a result thereof there has been caused 
a substantial diversion of trade to respondent from competitors in 
interstate commerce who do not falsely represent that the commodities 
vended by them have been manufactured by them and who do not 
falsely represent commodities vended by them to be extracts when 
in truth and in fact they are not. 

Par. 11. There are among the competitors of the respondents, a 
substantial number who truthfully represent that certain commodities 
vended by such competitors were and are manufactured under the 
direction of, or according to a formula of a physician; that certain 
flavoring extracts represented by them to be extracts are, in truth and 
in fact, genuine extracts. 

Par. 12. There are likewise among the competitors of the respond- 
ents, those who do not through the use of false and misleading state- 
ments and representations concerning the organization, business 
policy, or financial standing of their competitors, entice and en- 
deavor to entice, employees of such competitors with the calculated 
design of thereby appropriating to themselves values created by such 
competitors. 

Par. 13. The above acts and practices done, and caused to be done 
by the respondents, are and were, each and all, to the prejudice of the 
public and of respondents’ competitors, and constitute unfair meth- 
ods of competition in commerce within the intent and meaning of 
Section 5 of an Act of Congress, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Frnpines as to THE Facts, AND OrprR 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on the 26th day of June 1936, issued, 
and on the 29th day of June 1936, served its complaint in this pro- 
ceeding upon respondents, Van Ogden, Inc., and Frederick T. Gor- 
don, charging them with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. After the 
issuance of said complaint and the filing of respondents’ answer 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Alden S. Bradley, attorney 
for the Commission, before William C. Reeves, an examiner of the 
Commission theretofore duly designated by it, and in opposition to 
the allegations of the complaint by Charles J. Trainor, attorney for 


VAN OGDEN, INC., ET AL. 935 
930 Findings 


the respondent, and said testimony and other evidence were duly 
recorded and filed in the office of the Commission. Thereafter, the 
proceedings came on for final hearing before the Commission on the 
said complaint, the answer thereto, testimony and other evidence, 
briefs in support of the complaint and in opposition thereto (re- 
spondent not having requested oral argument), and the Commission 
having duly considered the same and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


ParacraryH 1. Respondent, Van Ogden, Inc., 1s a corporation ex- 
isting under and by virtue of the laws of the State of Illinois, with 
its principal office and place of business in the city of Chicago, in 
such State. Frederick T. Gordon is an individual, the president and 
treasurer of the respondent corporation and its managing officer. 
He is a resident of and has his principal place of business in the 
city of Chicago, State of Illinois. Respondent, Van Ogden, Inc., is 
a corporation under the direct management, supervision, direction, 
and control of the respondent, Frederick T. Gordon, and is en- 
gaged in the sale and transportation of chemicals, extracts, and 
other food products. In the course and conduct of its said busi- 
ness, Van Ogden, Inc., sells, transports, and causes to be transported 
the above named commodities from the State of Illinois into the 
various States of the United States other than the State of Illinois, 
and in the District of Columbia. Such sales are, and have been, 
made to purchasers thereof located in the various States of the 
United States as aforesaid, through the medium of personal solici- 
tation of prospective purchasers by agents, salesmen, and other 
representatives of the respondent corporation. Pursuant to orders 
procured thereby, shipments have been made, and are made, as afore- 
said. Respondent has thus maintained a course of trade and com- 
merce among and between the various States of the United States, 
and the District of Columbia. 

Par. 2. In the course and conduct of its business, the respondent, 
Van Ogden, Inc., under the supervision of Frederick T. Gordon, has 
been and is now in substantial competition with other corporations, 
firms, and copartnerships engaged in the sale and distribution of 
commodities of like nature, character, and design in commerce 
among and between the various States of the United States and in 
the District of Columbia. 
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Par. 3. Respondent is charged in paragraphs 3, 4, 5, and 6 of the 
complaint with enticing away employees of a competitor corpora- 
tion. However, this charge is not substantiated by a preponderance 
of the evidence and appears to be a private controversy, lacking in 
public interest. 

Par. 4. In the course and conduct of its business, respondent cor- 
poration has advertised through the medium of circulars and pam- 
phlets distributed throughout the various States of the United States, 
describing two of its products under the trade names or brands of: 

Dr. Gordon’s Solid Comfort Foot Soap, and 

Dr. Gordon’s Mustard Oil Cream, 
and has made various other statements intended to create the impres- 
sion that the commodities so labeled and designed were, and are, 
manufactured under the direction or according to the formula of a 
registered physician. The two commodities above listed are in fact 
named after respondent, Frederick T. Gordon, who is not a regis- 
tered pharmacist, nor a physician. 

Respondent has also distributed circulars in interstate commerce 
advertising certain of its products as flavor extracts. Included 
under this head are such products as “Walnuto,” “Mapleo,” and 
“Rootbeer”. Over a period of many years, the trade and the public 
generally have been led to and do now believe and consider an “ex- 
tract” offered for sale as a flavoring ingredient to be a compound 
wherein a flavoring is secured by the extraction of juices from beans, 
berries, nuts, or fruit. Such juices are then suspended in alcohol 
which is recognized as the most desirable vehicle that can be used 
for dissolving and preserving extracts of juices from beans, nuts, 
berries, or fruits. The evidence shows that the product advertised 
and represented as extracts by respondent are not extracts within 
the common meaning and acceptance of the term, but are imitation 
extracts composed not of genuine ingredients, but of synthetic chem- 
ical substitutes, 

Par. 5. The acts and practices of respondents as herein described 
have had, and have, the tendency and capacity to confuse and deceive 
the purchasing public in regard to the true nature and quality of its 
products and to induce purchasers to buy such products on account 
of the mistaken belief that these products are made in accordance 
with a doctor’s prescription, and are true extracts. Trade is thereby 
unfairly diverted to respondent from competitors engaged in the 
sale in commerce as herein defined of products similar to those sold 
and distributed by said respondent, which competitors truthfully 
advertise and represent their products. 
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The aforesaid acts and practices of the respondents, Van Ogden, 
Inc., and Frederick T. Gordon, are to the injury and prejudice of 
the public and of respondents’ competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled, “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony, and other evidence taken before William C. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto; briefs having been filed by Alden S. Bradley, counsel 
for the Commission, and by Charles J. Trainor, counsel for re- 
spondent (counsel for respondent not having requested oral argu- 
ment) and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of an Act of Congress, approved September 26, 1914, entitled, “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, That respondent, Van Ogden, Inc., its officers, repre- 
sentatives, agents, and employees, and respondent, [Frederick T. 
Gordon, in connection with the offering for sale, sale, and distribu- 
tion of their soaps, toilet articles, and food flavors in interstate com- 
merce or in the District of Columbia, do forthwith cease and desist 
from: 

1. Directly or indirectly using or causing to be used the word 
“Doctor” or the abbreviation “Dr.” in connection or in conjunction 
with the name, or in any way as a trade name, brand, or designation 
for their products, or in any way which may have the capacity and 
tendency to confuse and mislead or deceive purchasers into the belief 
that said products are made in accordance with the prescription of a 
doctor, or under the supervision of a doctor, when such is not a 
fact. 

2. Designating any food flavors as extracts unless and until the 
product is composed of genuine ingredients as distinguished from 
synthetic chemical substitutes and such ingredients are suspended 
in ethyl] alcohol. 
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It is further ordered, That that part of the complaint dealing with 
the enticement of competitors’? employees be dismissed for lack of 
public interest. 

Tt is further ordered, That the respondents shall within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In THE MArrTerR OF 


MIDWEST PUBLISHING COMPANY, AND WALTER H. 
GORHAM, INDIVIDUALLY, AND AS PRESIDENT OF 
MIDWEST PUBLISHING COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2893. Complaint, Aug. 10, 1936—Decision, Mar. 18, 1988 


Where a corporation and an individual, substantially sole owner thereof and 


responsible for its policies and activities, engaged in sale of its so-called 
“Modern American Encyclopedia,” together with extension service therefor, 
through agents and representatives supplied with advertising folders, pros- 
pectuses, sample volumes, order blanks or contracts, sales talks, and other 
literature and paraphernalia for exhibition, distribution, and use in connec- 
tion with sale or solicitation thereof; pursuant to a scheme to foist upon 
purchasing public at a profit said old and obsolete set of reference books, 
of little or no value as such, and consisting of reprints, poorly made on 
inferior paper from plates cast in 1891, and ownership of which plates 
changed hands from time to time, and then currently issued and sold under 
aforesaid deceptive and misleading title— 


a) Represented verbally through said authorized agents, etc, and through 


advertisements, letters, etc., to prospective and actual purchasing public 
throughout United States, that their said “Modern American Encyclopedia” 
was in fact a new, modern, and up-to-date encyclopedia and reference work, 
and had been kept perpetually up-to-date and up to the minute, facts being, 
printed as aforesaid, with only few page or minor revisions between 1912 
and 1922, and none in following decade, and only minor ones between 1932 
and 1934, and none of substance since, it had not been for many years, and 
was not then, a modern or up-to-date reference work which in any reason- 
able degree met needs and requirements of purchasing and using public for 
reliable work of reference ; 


{b) Set forth in broadside, issued as part of their advertising and in which was 


(Cc) 


included expression “keep abreast of the times,” list of 33 persons prom- 
inent in particular fields of learning or industry, and represented that each 
had contributed substantially to said alleged new and modern work, facts 
being none had made any contribution thereto or done anything in connec- 
tion therewith to make it new and modern so as to enable purchaser to keep 
abreast of the times, and only contribution was a very slight one on the part 
of a few to the original work in 1891 and earlier revisions thereof, and some 
of persons so listed had been dead for a number of years; 

Represented that in order to keep said “Modern American Encyclopedia” 
from becoming obsolete and getting out of date, they would furnish, a 10- 
year, quarterly, loose-leaf, extension service to purchasers which made and 
kept information in set current, facts being that they discontinued such 
loose-leaf service within first 2 years of said 10-year period and issued and 
used in lieu thereof so-called Year Book, for which they usually demanded 
and received $1 a year, and which they offered to purchasers, after expira- 
tion of said period, for $7.50 a year, but which was of little or no authorita- 
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tive value as reference work, and did not make and keep information in set 
current, etc., and $7.50 price of which was not regular or intended retail 
price, but fictitious, and used and offered solely to induce purchasers to 
believe that book was of a much greater value than $1, or regular price at 
which offered ; 

(d) Represented in many instances to prospective purchasers that set’s regular 
price, at which offered, ranging from $15.75 to $19.80, was a special and 
reduced one and much less than its usual price, represented as several times 
the true one, and variously stated former as being from $59 to $80, with 
extra charge for 10-year, quarterly, loose-leaf, extension service, ranging 
from $1 to $7.50 a year, facts being no sets were ever sold for more than 
offered price and higher figures were either for original issue when new or 
for sets in special deluxe bindings; 

(e) Represented that certain other books, value of which was stated as being 
equal to or in excess of total purchase price of set, would be delivered to 
prospective purchasers free and as a gratuity and as a result of purchase 
of encyclopedia, facts being so-called “free” books were not thus given, but 
price thereof, including profit to themselves, was included in and made part 
of purchase price of set, and value of said pretended, free books was not 
equal to or in excess of purchase price of set; 

(f) Falsely represented that price quoted at any time for said offer was “just 
what” purchaser is “to pay” for everything, facts being extra annual, or 
total, price was later demanded for 10-year service of current replacement 
pages or Year Book; 

(g) Represented that other purchasers or persons had recommended prospect 
for special list of those to receive set at alleged pretended special price, or 
to receive complimentary set free in return for card to be filed, facts being 
no such recommendation had been made and no free sets were given out, 
but cards obtained were used by them in procuring entree to other prospects, 
and books promised free were not sent; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that said representations were true and into purchase: 
of said books in and on account of said erroneous and mistaken beliefs 
induced by said acts and practices, and with result that trade was diverted 
unfairly to them from their competitors who do not resort to false and 
deceptive practices in sale of their respective reference books, and with 
tendency and capacity so to mislead and deceive: 

Held, That such acts, practices and representations were all to the prejudice 
and injury of the public and competitors and constituted unfair methods. 
of competition. 


Before Mr. John W. Norwood, trial examiner. 
Mr. Wm. T. Chantland for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Wal- 
ter H. Gorham and Midwest Publishing Company, hereinafter re- 
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ferred to as respondents, have been and are now using unfair 
methods of competition in commerce, as defined by said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint, 
stating its charges in that respect as follows: 

ParacrapH 1. Respondent, Midwest Publishing Company, is a 
corporation duly organized and existing under the laws of the State 
of Uhnois. Respondent, Walter H. Gorham, is the sole owner of 
respondent, Midwest Publishing Company (except qualifying shares 
in the name of the secretary), and fixes its policies and directs its 
activities. Respondents’ plant, office, and principal place of busi- 
ness is located at 540 North Michigan Avenue, Chicago, Ill. Re- 
spondents are now and for some time have been engaged in the busi- 
ness of selling books, chief among which is a set of reference books 
now called “Modern American Encyclopedia,” together with exten- 
sion service therefor. 

Par. 2. Said respondents being engaged in business as aforesaid, 
cause said books, when sold, to be transported from respondents’ 
place of business in the State of [lhnois to the purchasers thereof 
located at various points in States of the United States other than 
the State from which shipments are made. Respondents now main- 
tain a constant current of trade in commerce in said books, dis- 
tributed and sold by them, between and among the various States 
of the United States. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now and have been in substantial competition with other 
individuals and with firms and corporations likewise engaged in the 
business of distributing and selling reference books, in commerce 
among and between the various States of the United States. 

Par. 4, In the course and conduct of their said business in selling 
and seeking to sell said encyclopedia, and the extension services, re- 
spondents employ various agents, solicitors, salesmen, and represent- 
atives, who are authorized and directed to solicit orders for, and to 
sell said commodities to prospective purchasers in the several States, 
said salesmen and representatives ordinarily traveling from place to 
place and canvassing prospective purchasers at such places. Re- 
spondents furnish such salesmen and representatives with advertis- 
ing folders, prospectuses, sample volumes, order blanks or contracts, 
sales talks, and other literature and paraphernalia, which are ex- 
hibited, distributed, and used in connection with the sale or solicita- 
tions for the sale of said books, and extension services. Upon a sale 
being made by such salesmen or representatives, the purchaser is 
asked to sign a printed order or contract which is then transmitted 

160451™—39—voL,. 26——62 


942 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 26 F. Tac: 


to the respondent. Respondent thereupon causes a shipment of said 
books and extension services to be made to such purchaser from 
Chicago, Ill. At the time the order is signed the salesman or repre- 
sentative usually collects a down payment from the purchaser, and 
the order or contract so signed ordinarily requires additional pay- 
ments in installments until the total purchase price is paid in full. 

Par. 5. During the time above mentioned, in the course and con- 
duct of their said business, respondents, through verbal statements 
made by their agents, salesmen, representatives, and employees, and 
by means of their advertisements, letters, order blanks, sales talks, 
and other literature used and distributed and exhibited to prospec- 
tive purchasers and to purchasers, have represented and now repre- 
sent to the prospective and actual purchasing public throughout the 
United States the matters and things hereinafter set forth: 

1. That said so-called “Modern American Encyclopedia” is a new, 
modern, and up-to-date encyclopedia and reference work. 

The truth and facts are that Walter H. Gorham, and two asso- 
ciates organized an Illinois corporation known as “Modern Ameri- 
can Company,” and also organized respondent corporation, Midwest 
Publishing Company. Acting through the former, respondent and 
said two associates purchased a set of old plates made in 1891 from 
which, at various times from 1891 to 1933, four prior owners had 
printed and sold five separate issues or editions of reference books, 
under four different titles, to-wit: the original issue or edition was 
called “New Practical Reference Library”; the second and third 
issues or editions were called “New Students’ Reference Works”; 
the fourth issue or edition was called “Students’ Reference Works” ; 
and the fifth issue or edition was called “Students’ Encyclopedia.” 
From these old plates, very slightly revised, Modern American Com- 
pany has been and now is printing, as called for by respondent 
Gorham and his associates above named, a sixth issue or edition 
under the name “Modern American Encyclopedia,” “1934 Edition,” 
and “1935 Edition.” Respondents, having bought said sets, sell and 
distribute same in commerce as above described. 

Respondents also failed and neglected in any proper way to disclose 
to or inform its prospective purchasers of the fact that its said so- 
called Modern American Encyclopedia is an old work, as above de- 
scribed, and is substantially the same as prior sets of reference works 
put out at various times from 1891 to 19383 under the various other 
names and titles above stated. 

“Medea? cain sbi ar 
a available on each sub- 
ject treated. The purchasing public generally buys such reference 
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books or sets or encyclopedias chiefly for the purpose of procuring such 
up-to-date facts, data and information, and generally rely implicitly 
upon them as furnishing exactly that, up to the date of actual issue. 
Reference books which purport to be, but are not of that character, are 
not only in themselves misleading, deceptive, and of little or no value 
for the purposes for which purchased, but are in fact injurious to the 
purchasing public who consult and read them, by reason of the mis- 
guided reliance placed on the antiquated data, erroneous facts, and 
superseded theories and processes therein set forth or treated. The 
many and rapid scientific, historical, and other changes and discoveries 
that have occurred since 1891, the date of the plates from which re- 
spondents’ issues of the so-called “Modern American Encyclopedia” 
are printed, render it practically valueless as a reference work. 

For these reasons, all claims, representations, and implications, as 
above described, made by respondents, have been and are false, fraudu- 
lent, misleading, deceptive, and injurious to the purchasing public in 
that they tend to and do confuse and mislead the public into the belief 
that they are buying and obtaining for use a new and useful up-to-date 
reference work. 

2. Asa part of their advertising of said work and to induce its pur- 
chase, respondents issued a broadside containing the expression “Keep 
abreast of the times.” This broadside contains a list of 33 persons, 
each prominent in some particular field of learning or industry, and 
respondents represented that each of these had contributed substan- 
tially to such alleged new and modern encyclopedia. 

In truth and in fact, not one of the persons named in said lists has 
made any contribution to the “Modern American Encyclopedia” or 
done anything in connection therewith to make it a new and modern 
encyclopedia so as to enable a purchaser to “keep abreast of the times,” 
save that some few of the persons named did contribute very slightly 
to the said original work in 1891, and the earlier revisions thereof. 
Some of the persons listed have been dead for a number of years. 

The use and circulation of said broadside and list is false, deceptive, 
and misleading, and tends to and does further the deception of the 
members of the purchasing public into the belief that they are re- 
ceiving a work which is new and “modern,” and is being kept “abreast 
of the times,” by substantial contributions from the several persons 
on said list. 

3. Part of the sales talk which sales people of respondents were and 
are instructed to make, is as follows: 

Mrs. Miller, one valid complaint against encyclopedias is that they get out 


of date very quickly. At the rate the world moves today it is not too much to 
say that an encyclopedia depreciates in value at least ten per cent a year. That 
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rate of depreciation means that in ten years an encyclopedia is obsolete and of 
no value like an old city directory. But the publishers of this encyclopedia do 
not permit it to get out of date. 

The purpose and effect of such sales talk was and is to further im- 
press upon prospective purchasers the quick obsolescence of such ref- 
erence work, the modern and up-to-date character of respondents’ said 
encyclopedias, by thus coupling with a correct statement as to the rapid 
obsolescence of all authoritative reference works, the direct assertion 
that the encyclopedias which respondents are selling are not permitted 
to get out of date. 

The truth and fact is that such assertion is grossly false, contrary to 
the facts as above set forth. 

4, Respondents represented that, in order to keep the “Modern 
American Encyclopedia” from becoming obsolete and from getting 
“out. of date,” they would furnish a 10-year quarterly loose-leaf service 
to purchasers which makes and keeps the information in the set cur- 
rent. When less than 2 years of the 10-year period had expired, as to 
the first of such loose-leaf services promised, the quarterly loose-leaf 
service was discontinued and in lieu thereof the respondents issued 
and now use a so-called year book, for which they usually demand and 
recelve a price of $1 per year and which they offer to furnish to pur- 
chasers after the expiration of the 10-year period for the sum of $7.50 
per year. 

In truth and in fact, said year book is of little or no authoritative 
value as a reference work and does not make and keep the information 
in the set current and thereby prevent it from becoming obsolete and 
from getting “out of date.” The price of $7.50 at which the year book 
is offered after the expiration of the 10-year period, is a fictitious price 
and not the regular or intended retail price at which said year book is 
to be sold, and is used and offered solely to induce purchasers to be- 
lieve that the year book is of a much greater value than the price at 
which it is now offered, $1 per year. In truth and in fact, the price of 
$1 per year for said year book is the regular price for it, and such 
price will yield respondent a profit on any reasonable volume of sales. 

5. Respondents offer the “Modern American Encyclopedia” at prices 
ranging from $15.75 to $19.80 a set and, in many instances, represent 
to prospective purchasers that this is a special and reduced price, much 
less than the usual or regular price at which the set is sold. In such 
instances, the representation is made that the usual or regular price 
at which the set is sold is several times that at which it is being offered, 
and the usual or regular price is variously stated to be from $59 to $80 
per set, with an extra charge for the 10-year quarterly loose-leaf serv- 
ice, variously quoted to be from $1 to $4 per year. 


MIDWEST PUBLISHING CO., ET AL. 945 
939 Complaint 


The truth and fact is that no sets of respondents’ encyclopedia 
were ever sold for more than the offered price, the higher prices 
named were either for the original issue when it was new, or for sets 
in special De Luxe bindings, and the usual or regular price for the 
set was from $15.75 to $19.80. 

6. To induce prospective purchasers to purchase said encyclopedia 
the respondents, in many instances, represent that certain other books, 
the value of which is represented as being equal to or in excess of the 
total purchase price of the set, will be delivered to said prospective 
purchaser free and as a gratuity, if the encyclopedia is purchased. 

In. truth and in fact, said “free” books are not given as a gratuity 
but the price therefor, including a profit to the respondents, is in- 
cluded in and made a part of the purchase price of the set, and the 
value of said “free” books is not equal to or in excess of the purchase 
price for the set. 

7. Respondents represented that the price quoted at any time for 
the set offered is “just what” the purchaser is “to pay” * * * 
“for everything.” 

This representation was false and deceptive in that an extra annual 
or total price was later demanded for the 10-year service of current 
replacement pages or Year Book. 

8. Respondents represented that other purchasers or persons had 
recommended the prospect for a special list to receive the set at the 
alleged special price aforementioned or to receive a complimentary 
set free in return for a card to be filed. 

The truth is that no one had so recommended any prospect, and 
that no free sets were given out, but when cards were obtained they 
were used by respondents in procuring entree to other prospects, and 
the books promised to be sent free were not sent. 

9. Respondents at all times have recklessly hired applicants for 
sales positions indiscriminately and with no effort to learn of their 
character and capacity, and have permitted and acquiesced in the 
representations made by such sales people touching said set which 
were made to the prospective purchasers among other ways in form 
and substance in all the manners hereinbefore described. 

The whole plan and methods employed by respondents constitute 
merely a scheme to foist upon the purchasing public, at a profit, an 
old and obsolete set of reference books of little or no value as ref- 
erence books, by reprints poorly made on inferior quality of paper, 
from plates cast in 1891, and now issued and sold under the deceptive 
and misleading title “Modern American Encyclopedia.” 

Par. 6. The aforesaid acts and practices of the respondents have 
the tendency and capacity to and do mislead and deceive a sub- 
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stantial portion of the purchasing public and cause it erroneously to 
believe that said representations are true, and, because of such erro- 
neous belief, to purchase these reference books of the respondents, 
with the result that trade in said commerce is unfairly diverted to 
the respondents from said competitors who do not misrepresent their 
reference books, to the substantial injury of said competitors and 
to the injury of the public. 

Par. 7. The above and foregoing acts, practices, and representa- 
tions of the respondents have been, and are, all to the prejudice of 
the public and respondents’ competitors as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and 
intent of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


Report, Frnptnes as To THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on August 10, 1936 issued and on August 
12, 1936 duly served its complaint in this proceeding upon respond- 
ents, Midwest Publishing Company, a corporation, and Walter H. 
Gorham, individually and as president of Midwest Publishing Com- 
pany, a corporation, charging them with the use of unfair methods 
_ of competition in commerce in violation of the provisions of said 
act. No answer was filed by either respondent but after the issu- 
ance of the complaint, testimony and other evidence in support of 
the allegations of said complaint were introduced by Wm. T. Chant- 
land and Henry Junge, Jr., attorneys for the Commission, and in 
opposition to the allegations of the complaint by respondent Walter 
H. Gorham appearing in his own behalf and on behalf of respondent 
Midwest Publishing Company, a corporation, before John W. Nor- 
wood, an examiner of the Commission, theretofore duly designated 
by it, and said testimony and other evidence were duly recorded and 
filed in the office of the Commission. 

Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, testimony and other 
evidence and brief in support of the complaint, no brief having been 
filed by respondent (no oral argument having been requested), and 
the Commission having duly considered the same and being now fully 
advised in the premises, finds this proceeding is in the interest of 
the public, and makes this its findings as to the facts and its conclu- 
. sion drawn therefrom: 
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ParacrarH 1. Respondent, Midwest Publishing Company, iis a 
corporation duly organized and existing under the laws of the State 
of Illinois. Respondent, Walter H. Gorham, is the sole owner of 
respondent, Midwest Publishing Company (except qualifying shares 
in the name of the secretary), and fixes its policies and directs its 
activities. Respondents’ plant, office, and principal place of busi- 
ness is located at 540 North Michigan Avenue, Chicago, Ill. Re- 
spondents are now and for some years have been engaged in the 
business of selling books, chief among which is a set of reference 
books now called “Modern American Encyclopedia,” together with 
extension service therefor. 

Par. 2. Respondents, being engaged in business as aforesaid, cause 
said books, when sold, to be transported from their place of business 
in the State of Illinois to the purchasers thereof located at various 
points in States of the United States other than the State from 
which said shipments are made, and respondents have maintained a 
course of trade in commerce in said books and extension services 
sold and distributed by them, between and among the various States 
of the United States. 

Par. 3. In the course and conduct of their said business, respond- 
ents are now and have been in substantial competition with other 
individuals and with firms and corporations likewise engaged in 
the business of distributing and selling reference books and services 
in connection therewith, in commerce among and between the various 
States of the United States. 

Par. 4. In the course and conduct of their said business in selling 
and seeking to sell said encyclopedia, and the extension services, 
respondents employ various agents, solicitors, salesmen, and repre- 
sentatives, who are authorized and directed to solicit orders for, 
and to sell said reference books and the extension services in con- 
nection therewith to prospective purchasers in the several States, 
and said salesmen and representatives travel from place to place 
and canvass prospective purchasers. Respondents furnish such sales- 
men and representatives with advertising folders, prospectuses, sam- 
ple volumes, order blanks or contracts, sales talks, and other litera- 
ture and paraphernalia, which are exhibited, distributed and used 
in connection with the sale or solicitations for the sale of said books, 
and extension services. When a sale is made by any such salesman 
or representative, the purchaser is asked to sign and does sign a 
printed order or contract which is then transmitted to the respond- 
ents. Respondents thereupon cause a shipment of said books and 
extension services to be made to such purchaser from Chicago, Ill. 
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At the time the order is signed the salesman or representative usually 
collects a down payment from the purchaser, and the order or con- 
tract so signed ordinarily requires additional payments in install- 
ments until the total purchase price is paid in full. 

Par. 5. During the time above mentioned, in the course and con- 
duct of their said business, and as inducement to the purchase of said 
books and services, respondents, through verbal statements made by 
their agents, salesmen, representatives, and employees, and by means 
of their advertisements, letters, order blanks, sales talks, and other 
literature used and distributed and exhibited to prospective pur- 
chasers and to purchasers, have represented to the prospective and 
actual purchasing public throughout the United States, that respond- 
ents’ so-called “Modern American Encyclopedia” has been and is in 
fact a new, modern, up-to-date encyclopedia and reference work, and 
that it has been kept perpetually up-to-date and up to the minute. 

Reference books are valuable only in proportion to their accuracy 
and up-to-dateness. Failing in either, they are to that extent in and 
of themselves misleading and deceptive to those who buy and use 
them in reliance upon their up-to-date accuracy. Obsolescence of 
such works approximates 10 percent per annum, so that if unre- 
vised such a work in 10 years becomes practically valueless for its 
intended purposes. 

Respondents’ said so-called “Modern Encyclopedia” is printed from 
plates originally made long prior to 1912 when they changed hands. 
The plates had been reset in 1908, after which and until 1922 there 
had been made only some few page revisions, or revisions of less 
amount. In about 1922 the plates again twice changed hands, the 
latter vendee at that time holding and owning them without revision 
until about 1932 when they were purchased by the Modern American 
Corporation, a holding company, in part owned by respondent Gor- 
ham. Since 1932 only minor revision work has been done on said 
plates and none of substance since 1934, so that respondents’ said 
“Modern American Encyclopedia” has not been for many years and 
is not now a modern or up-to-date reference work which in any rea- 
sonable degree meets the needs and requirements of the purchasing 
and using public for a reliable reference work. 

Par. 6. As a part of the plan or scheme to sell and distribute said 
“Modern American Encyclopedia” and the extension service in con- 
nection therewith in interstate commerce, and as inducements to pro- 
curing purchasers therefor— 

(a) Respondents, as a part of their advertising of said work and to 
induce its purchase, issued a broadside containing the expression 
“Keep abreast of the times.” This broadside contains a list of 33 
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persons, each prominent in some particular field of learning or indus- 
try, and respondents represented that each of these had contributed 
substantially to such alleged new and modern encyclopedia. .In 
truth and in fact, not one of the persons named in said lists has made 
any contribution to the “Modern American Encyclopedia” or done 
anything in connection therewith to make it a new and modern en- 
cyclopedia so as to enable a purchaser to “keep abreast of the times,” 
save that some few of the persons named did contribute very slightly 
to the said original work in 1891, and the earlier revisions thereof. 
Some of the persons listed have been dead for a number of years. 

(©) Respondents represented that, in order to keep the “Modern 
American Encyclopedia” from becoming obsolete and from getting 
“out of date,” they would furnish a 10-year quarterly loose-leaf serv- 
ice to purchasers which makes and keeps the information in the set 
current. When less than 2 years of the 10-year period had expired, 
as to the first of such loose-leaf services promised, the quarterly loose- 
leaf service was discontinued and in lieu thereof the respondents 
issued and now use a so-called year book, for which they usually 
demand and receive a price of $1 per year and which they. offer to 
furnish to purchasers after the expiration of the 10-year period for 
the sum of $7.50 per year. In truth and in fact, said year book is of 
little or no authoritative value as a reference work and does not 
make and keep the information in the set current and thereby prevent 
it from becoming obsolete and from getting “out of date.” The price 
of $7.50 at which the year book is offered after the expiration of the 
10-year period, is a fictitious price and not the regular or intended 
retail price at which said year book is to be sold, and is used and 
offered solely to induce purchasers to believe that the year book is of 
a much greater value than the price at which it is now offered, $1 
per year. In truth and in fact, the price of $1 per year for said year 
book is the regular price for it, and such price will yield respondent 
a profit on any reasonable volume of sales. 

(c) Respondents offer the “Modern American Encyclopedia” at 
prices ranging from $15.75 a set to $19.80 a set and, in many instances, 
represent to prospective purchasers that this is a special and reduced 
price, much less than the usual or regular price at which the set is 
sold. In such instances, the representation is made that the usual or 
regular price at which the set is sold is several times that at which it 
is being offered, and the usual or regular price is variously stated to 
be from $59 to $80 per set, with an extra charge for the 10-year 
quarterly loose-leaf service, variously quoted to be from $1 to $7.50 
per year. The truth and fact is that no sets of respondents’ en- 
cyclopedia were ever sold for more than the offered price, the higher 
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prices named were either for the original issue when it was new, or 
for sets in special De Luxe bindings, and the usual or regular price 
for the set was from $15.75 to $19.80. 

(d) Respondents, to induce prospective purchasers to purchase said 
encyclopedia, in many instances, represent that certain other books, 
the value of which is represented as being equal to or in excess of the 
total purchase price of the set, will be delivered to said prospective 
purchaser free and as a gratuity, if the encyclopedia is purchased. 
In truth and in fact, said “free” books are not given as a gratuity but 
the price therefor, including a profit to the respondents, is included 
in and made a part of the purchase price of the set, and the value of 
said “free” books is not equal to or in excess of the purchase price 
for the set. 

(ce) Respondents represented that the price quoted at any time for 
the set offered is “just what” the purchaser is “to pay” * * * “for 
everything.” This representation was false and deceptive in that 
an extra annual or total price was later demanded for the 10-year 
service of current replacement pages or Year Book. 

(7) Respondents represented that other purchasers or persons had 
recommended the prospect for a special list to receive the set at the 
alleged special price aforementioned or to receive a complimentary 
set free in return for a card to be filed. The truth is that no one had 
so recommended any prospect, and that no free sets were given out, 
but when cards were obtained they were used by respondents in pro- 
curing entree to other prospects, and the books promised to be sent 
free were not sent. 

(7) Respondents have permitted, authorized, and benefited from, 
the representations made to prospective purchasers by their agents 
concerning said set, which representations were made as hereinbefore 
set out, and in various other forms. 

Par. 7. The whole plan and methods employed by respondents con- 
stitute merely a scheme to foist upon the purchasing public, at a 
profit, an old and obsolete set of reference books of little or no value 
as reference books, by reprints poorly made on inferior quality of 
paper, from plates cast in 1891, and now issued and sold under the 
deceptive and misleading title “Modern American Encyclopedia.” 

Par. 8. There are among the competitors of respondents engaged in 
the sale of books of reference, as mentioned in paragraph 3 hereof, 
corporations, firms, partnerships, and individuals, who do not in con- 
nection with such sale, resort to the false and deceptive practices 
hereinabove set forth. 

Par. 9. The aforesaid acts and practices of the respondents have the 
tendency and capacity to, and do, mislead and deceive a substantial 
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portion of the purchasing public into the mistaken and erroneous 
belief that said representations are true and into the purchase of 
respondents’ reference books in and on account of the aforesaid er- 
roneous and mistaken beliefs so induced by the acts and practices of 
the respondents. As a result trade has been diverted unfairly to 
the respondents from their aforesaid competitors who do not resort 
to false, misleading, and deceptive acts and practices in the sale of 
their respective competitive reference books. 


CONCLUSION 


The above and foregoing acts, practices and representations of the 
respondents have been, and are, all to the prejudice and injury of the 
public and of respondents’ competitors as aforesaid, and have been, 
and are, unfair methods of competition within the meaning and in- 
tent of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission (no answer having 
been filed by respondent), testimony and other evidence taken before 
John W. Norwood, an examiner of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint and 
in opposition thereto, and brief by counsel for the Commission, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act. to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

Jt is ordered, That the respondents, Midwest Publishing Company, 
a corporation, and its officers, and Walter H. Gorham, individually, 
and their respective representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of encyclo- 
pedia now entitled “Modern American Encyclopedia” and extension 
services in connection therewith and of other books, in interstate 
commerce or in the District of Columbia, do cease and desist from, 
directly or indirectly, or through any corporate or other device, 
advertising or in any other manner representing: 

1. That respondents’ so-called “Modern American Encyclopedia” 
is a new, modern, up-to-date encyclopedia or reference work, or that 
it has been kept up-to-date. 
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2. That any person or persons, especially those prominent in par- 
ticular fields of learning, have contributed substantially or at all to 
any revision of said so-called “Modern American Encyclopedia,” 
when such is not the fact. 

3. That respondents furnish any extension service of a kind or 
character that will keep said “Modern American Encyclopedia” 
up-to-date, unless and until they furnish such service. 

4. That the regular price for which respondents will furnish to 
the purchaser of said “Modern American Encyclopedia” an annual 
extension service is greater than the price at which said extension 
service is actually and usually sold. 

5. That respondents furnish any specified character of extension 
service for any specified term of years, when such is not the fact. 

6. That the regular prices at which the sets of encyclopedias and 
services are habitually and generally offered are special prices or 
reduced prices offered only to a selected list of persons, for special 
reasons. 

7. That other allegedly valuable books offered in connection with 
said “Modern American Encyclopedia” are given free or as a gratuity 
when in fact the price named includes payment at a profit for all of 
the books so offered and delivered. 

8. That any price that a purchaser will be required to pay for the 
books and services offered and sold, is different from the total price 
which respondents actually collect or attempt to collect. 

9. That any prospect has been recommended to receive a set of said 
reference or other books and services in connection therewith at a 
special price, or as a free gift, or in return for a testimonial letter, 
when any of said representations are untrue. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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Complaint 


In THE Marrer oF 


ALBERT L. HILKEMEYER AND LEONARD HILKEMEYER, 
INDIVIDUALLY, AND TRADING AS DIXIE HATCH- 
ERIES, AND AS JEFFERSON FARMS 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3285. Complaint, Dec. 21, 1987—Decision, Mar. 19, 1938 


Where two individuals, engaged as part owners and under profit-sharing arrange- 
ments in business of hatching, selling, and distributing poultry and baby 
chicks under nanyve “Dixie Hatcheries’”— 

Adyertised, over such name, their said business in various issues of poultry 
journals and papers of interstate circulation, in which issues, in substan- 
tially identical advertisements, they offered, at a much lower scale of prices, 
same grade ana type of baby chicks over trade name of Jefferson Farms, then 
inoperative hatchery of one of said individuals, and turned over for filling 
to former hatcheries and filled at same prices, with one exception, orders 
coming to latter, in competition with those who do not falsely advertise or 
otherwise represent that affiliated or branch businesses are separate and dis- 
tinct competing businesses ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that such representations were true and that said Dixie 
Hatcheries and Jefferson Farms were separate and distinct competing busi- 
ness, and into purchase of said chicks because of erroneous and mistaken 
beliefs thus induced, and with result that trade was unfairly diverted to 
them from competitors who do not misrepresent their business connection or 
status, and with tendency and capacity so to mislead and deceive; to the 
injury of such competitors: 

Held, That such acts and practices were all to the prejudice of public and com- 
petitors and constituted unfair methods of competition. 


Mr. Wm. T. Chantland for the Commission. 
Stokes & Stokes and Mr, John W. Hilldrop for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Albert L. Hilke- 
meyer and Leonard Hilkemeyer, individually, and trading as Dixie 
Hatcheries and as Jefferson Farms, hereinafter referred to as respond- 
ents, have been and now are using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint and states its charges 
in that respect as follows: 
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Paracrarn 1. Respondent Albert L. Hilkemeyer is an individual 
residing at Westphalia, Missouri, and for some time last past he has 
been, and is now, doing business as the owner-lessor of a number of 
baby chick hatcheries located in States of Alabama, Florida, Georgia, 
Louisiana, Mississippi, and Tennessee, including one located at 2401 
Second Avenue, North Birmingham, Ala., which is known as the Dixie 
Hatcheries. Respondent Leonard Hilkemeyer is a part owner of the 
chick hatchery business operated in Birmingham under the name Dixie 
Hatcheries, and said respondent, for some time last past has operated, 
and now operates, said Dixie Hatcheries under an agreement by which 
each of said respondents share in the profits from said business. 
Respondent Leonard Hilkemeyer maintains his residence at 2401 Sec- 
ond Avenue, North Birmingham, and at Jefferson Farms, Highway 31, 
twelve miles north of Birmingham, Ala. 

Respondents are now, and have been for some time past, engaged in 
the business of hatching, selling, and distributing poultry, more par- 
ticularly young chickens which are commonly known and referred to 
as “baby chicks.” The business in which the respondents are engaged 
is commonly known as and is hereinafter referred to as the chick- 
hatchery business. Respondents in the course and conduct of their 
business under the name Dixie Hatcheries sell and distribute said baby 
chicks to members of the public and cause said chicks, when sold, to be 
transported from the State of Alabama, the State of origin of the 
shipment, to purchasers thereof located at points in the various States 
of the United States other than the State of Alabama. There is now, 
and has been during all the times herein mentioned, a course of trade 
in commerce in said baby chicks sold by respondents between and 
among the various States of the United States. 

Par. 2. In the course and conduct of their business, respondents 
are now, and have been during all the times herein mentioned, en- 
gaged in substantial competition with various other individuals, 
firms, and corporations engaged in hatching, offering for sale, and 
selling baby chicks to members of the general public in commerce 
among and between the various States of the United States and in 
the District of Columbia. 

Par. 8. As part of their said business operations, said respondents 
have, for some time last past and since June 1, 1936, caused to be 
inserted in various issues of poultry journals and papers having an 
interstate circulation certain advertisements over the trade name of 
Dixie Hatcheries and other advertisements substantially identical 
except with a much lower scale of prices for the same grade and 
types of baby chicks over the trade name of Jefferson Farms. 

The use of the different trade names Jefferson Farms and Dixie 
Hatcheries in connection with advertising the same grades and types 
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of baby chicks at different prices serves as a representation to pros- 
pective purchasers that the businesses conducted under the names 
Dixie Hatcheries and Jefferson Farms were, and are, separate and 
distinct competing chick-hatchery businesses. Through use of 
such advertisements and representations, and through the quoting of 
cheaper prices for the same grades and types of baby chicks by the 
Jefferson Farms, the respondents induce inquiries and orders by 
members of the purchasing public. Such inquiries and orders are 
answered under the trade name Dixie Hatcheries with quotations of 
prices higher than those originally quoted in the advertisements over 
the name Jefferson Farms, and sales are made under the name Dixie 
Hatcheries with baby chicks hatched by said Dixie Hatcheries. 

Par. 4, At one time, respondent Leonard Hilkemeyer conducted a 
baby chick hatchery at Jefferson Farms near Birmingham, Ala. In 
the conduct of such business, respondent did business under the name 
Jefferson Farms, but he ceased all operations of such business about 
June 1, 1936. Since that time, all the operations and business relat- 
ing to baby chicks theretofore conducted at Jefferson Farms by re- 
spondent Leonard Hilkemeyer under the trade name Jefferson Farms, 
included those resulting from the aforementioned advertising printed 
under the trade name Jefferson Farms have been carried on by re- 
spondents as part of the business operations conducted under the 
trade name Dixie Hatcheries. 

Par. 5. In truth and in fact the baby chick-hatchery business, 
formerly conducted under the name Jefferson Farms has not been, in 
operation since June 1, 1936 and respondents have actually operated 
only one business at or near Birmingham, Ala., since that date, al- 
though they have continued to represent and hold themselves out as. 
the operators of two separate and distinct competing businesses for 
the purpose and with the effect of attracting additional inquiries, con- 
tacts and purchasers from members of the public. Respondents do. 
not conduct any chick hatchery operation at the Jefferson Farms 
and this name is used by them in their aforesaid advertisements 
solely for the purpose of inducing inquiries on account of the adver- 
tised lower prices. The advertisements appearing over the name 
Jefferson Farms are merely a subterfuge for the business conducted 
under the name Dixie Hatcheries. The Dixie Hatcheries replies to 
all correspondence and inquiries addressed to Jefferson Farms and it 
makes all sales secured pursuant thereto at higher prices than origi- 
nally quoted in the advertisements under the name Jefferson Farms. 

Par. 6. There are among the competitors of respondents many who 
do not advertise or otherwise represent that affiliated or branch busi- 
nesses are separate and distinct competing businesses, when such is 
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not the fact, and who do not otherwise misrepresent the character 
and status of their respective businesses by operating the same plant 
under two or more different names, or selling the same quality or 
grade of chicks at the same or different prices using separate sets of 
literature, or in any other manner. 

Par. 7. The acts and practices of the respondents as above alleged 
in the course of selling and offering for sale their baby chicks in 
commerce as described herein have the capacity and tendency to, 
and do, mislead and deceive a substantial portion of the purchasing 
public into the erroneous belief that said representations are true and 
that Dixie Hatcheries and Jefferson Farms are separate and distinct 
competing businesses, and into the purchase of respondents’ baby 
chicks on account of the erroneous and mistaken beliefs induced as 
aforesaid. As a result thereof, trade has been unfairly diverted to 
the respondents from those of their competitors rereferred to in para- 
graph 6 hereof who do not misrepresent their business connection 
or status. In consequence thereof, injury has been, and is being, done 
to respondents’ competitors in commerce among and between the va- 
rious States of the United States. 

Par. 8. The above and foregoing acts and practices have been and 
are all to the prejudice of the public and the respondents’ competi- 
tors and constitute unfair methods of competition in interstate com- 
merce within the meaning and intent of Section 5 of “An Act .o 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, FINDINGS As To THE Facts, «ND UapER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on December 21, 1937 issued, and 
on December 23, 1937 served, its complaint in this proceeding upon 
respondents, Albert L. Hilkemeyer and, Leonard Hilkemeyer, indi- 
vidually, and trading as Dixie Hatcheries and as Jefferson Farms, 
charging them with the use of unfair methods of competition in. com- 
merce in violation of the provisions of said act. After the issuance 
and service of said complaint, and the filing of respondents’ answer, 
the Commission, by order entered herein, granted respondents’ mo- 
tion for leave to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of the complaint. to 
be true, and waiving the taking of evidence and all other interven- 
ing procedure, which substituted answer was duly filed in the office 
of the Commission. 
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Thereafter this proceeding regularly came on for final hearing be- 
fore the Commission on said complaint and answer, briefs and oral 
arguments of counsel having been waived, and the Commission hav- 
ing duly considered the same, and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


ParagraPH 1. Respondent Albert L. Hilkemeyer is an individual 
residing at Westphalia, Mo., and for some time last past he has been, 
and is now, doing business as the owner-lessor of a number of baby 
chick hatcheries located in States of Alabama, Florida, Georgia, 
Louisiana, Mississippi, and Tennessee, including one located at 2401 
Second Avenue, North Birmingham, Ala., which is known as the 
Dixie Hatcheries. Respondent Leonard Hilkemeyer is a part owner 
of the chick-hatchery business operated in Birmingham under. the 
name Dixie Hatcheries, and said respondent, for some time last 
past, has operated, and now operates, said Dixie Hatcheries under 
an agreement by which each of said respondents share in the profits 
from said business. Respondent Leonard Hilkemeyer maintains his 
residence at 2401 Second Avenue, North Birmingham, and at Jeffer- 
son Farms, Highway 31, 12 miles north of Birmingham, Ala. 

Par. 2. Respondents are now, and have been for some time past, 
engaged in the business of hatching, selling, and distributing poul- 
try, more particularly young chickens which are commonly known 
and referred to as “baby chicks.” The business in which the re- 
spondents are engaged is commonly known as and is hereinafter 
referred to as the chick hatchery business. Respondents in the course 
and conduct of their business under the name Dixie Haicheries sell 
and distribute said baby chicks to members of the public and cause 
said chicks, when sold, to be transported from the State of Alabama, 
the State of origin of the shipment, to purchasers thereof located 
at points in the various States of the United States other than the 
State of Alabama. There is now, and has been during all the times 
herein mentioned, a course of trade in commerce in said baby chicks 
sold by respondents between and among the various States of the 
United States. 

Par. 3. In the course and conduct of their business, respondents 
are now, and have been during all the times herein mentioned, en- 
gaged in substantial competition with various other individuals, 
firms, and corporations engaged in. hatching, offering for sale, and 
selling baby chicks to members of the general public in commerce 
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among and between the various States of the United States and in 
the District of Columbia. 

Par. 4. As part of their said business operations, said respondents 
have, for some time last past and particularly from June 1, 1936 to 
February 1937, caused to be inserted in various issues of poultry 
journals and papers having an interstate circulation certain adver- 
tisements over the trade name of Dixie Hatcheries and other ad- 
vertisements substantially identical except with a much lower scale 
of prices for the same grade and types of baby chicks over the trade 
name of Jefferson Farms. 

Par. 5. For some time during 1936 and 1937, and particularly 
from June 1, 1936 to February 1937, the Jefferson Farms Hatchery 
was closed down and all orders coming to it were turned over te 
Dixie Hatcheries to be filled. With one exception, the prices at 
which these orders were filled by the Dixie Hatcheries were not 
higher than those quoted in the current Jefferson Farms’ adver- 
tisements. 

Par. 6. Jefferson Farms has now been leased and its control and 
operation passed to the lessee. 

Par. 7. Among competitors of respondents are many who do not 
advertise or otherwise represent that affiliated or branch businesses 
are separate and distinct competing businesses when such is not 
the fact. 

Par. 8. The advertising of respondents as above described has 
the tendency and capacity to and does mislead and deceive a sub- 
stantial portion of the purchasing public into the erroneous belief 
that said representations were true, and that Dixie Hatcheries and 
Jefferson Farms were separate and distinct competing businesses, 
and so into the purchase of respondents’ baby chicks because of 
the erroneous and mistaken beliefs induced as aforesaid. As a re- 
sult thereof trade was unfairly diverted to respondents from those 
of their competitors who did not thus misrepresent their business 
connection or status to the injury of such competitors in commerce 
among and between the various States of the United States. 


CONCLUSION 


The above and foregoing acts and practices have been and are all 
to the prejudice of the public and of the respondents’ competitors 
and constitute unfair methods of competition in interstate commerce 
within the meaning and intent of Section 5 of “An Act to create a 
Federal Trade Commission, to define its powers and duties, and 
for other purposes,” approved September 26, 1914. 
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This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on 16th day of March A. D. 1938, whereby respondents admit 
all the material allegations of the complaint to be true, and waive the 
taking of further evidence and all other intervening procedure, and 
the Commission having made its findings as to the facts and its con- 
clusion that said respondents have violated the provisions of an Act 
of Congress approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 

It is ordered, That the respondents, Albert L. Hilkemeyer and 
Leonard Hilkemeyer, individually, and trading as Dixie Hatcheries, 
and as Jefferson Farms, their representatives, agents, and employees, 
in connection with the offering for sale, sale, and distribution of baby 
chicks in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from, directly or indirectly, or by implica- 
tion, in their advertising or in any other manner, representing: 

That any baby chick hatchery or business owned, operated, or con- 
trolled by them or either of them is otherwise owned, operated, or 
controlled; or that one of two or more such hatcheries or businesses 
owned, operated, or controlled by either or both of them is competitive 
with the others similarly owned. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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In rue Marrer or 


SELECTED KENTUCKY DISTILLERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3047. Complaint, Feb. 3, 1937—Decision, Mar. 26, 1938 


Where a corporation engaged as wholesaler only of whiskies, wines, liquors, gins, 
and champagnes purchased from distillers and rectifiers, and doing no dis- 
tilling, rectifying, or bottling, and neither owning, operating nor controlling 
any place or places where alcoholic beverages are made by process of dis- 
tillation from mash, wort, or wash, and in competition, as thus engaged, 
with individuals and concerns who manufacture and distill, from mash, wort, 
or wash, whiskies, gins, and other spirituous beverages sold by them and 
truthfully use words “Distillery,” “Distilleries,’ “Distillers,” or “Distilling” 
as part of their corporate or trade names on labels of bottles in which they 
sell and ship their said whiskies, etc., and with those engaged as purchasers, 
rectifiers, blenders, bottlers, and sellers of whiskies, etc., or as wholesalers 
thereof, who do not use said words as aforesaid— 

Falsely represented, through use of term “Distillers” in its corporate name, 
printed on its stationery and invoices and on labels attached to bottles in 
which it sold and shipped its products, and in various other ways, to cus- 
tomers, whom it thereby furnished with means of similarly representing to 
their retailer-vendees and to ultimate consuming public, that it was a dis- 
tiller of whiskies, wines, gins, and champagnes, i. e., as long understood by 
trade and ultimate purchasing public, engaged in manufacture of alcoholic 
beverages by process of original and continuous distillation from raw 
materials such as grain, mash, or wort; 

With capacity and tendency to lead retail liquor dealers to purchase its said 
products under false impression that it was a distiller and owned and 
operated a distillery, and to induce purchasers and prospective purchasers 
unfairly to buy its said liquors in preference to those of competing whole- 
salers who do not thus falsely designate themselves, and with effect of mis- 
leading and deceiving dealers and purchasing public into aforesaid belief, 
and of inducing dealers and purchasing public, acting in such belief, to buy 
said whiskies, etc., labeled and sold by it, and of thereby unfairly diverting 
trade to it from competitors who do not, through their corporate or trade 
names or in any other manner, misrepresent that they are distillers of 
whiskies, gins, and other spirituous beverages, and with capacity and 
tendency so to do: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Robert S. /Tall, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 
Mr. R. L. Durning, of Louisville, Ky., for respondent. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Selected 
Kentucky Distillers, Inc., hereinafter referred to as respondent, has 
been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act, and it appearing to the said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint, stating its charges in 
that respect as follows: 

ParacraryH 1. Respondent is a corporation organized, existing, 
and doing business under the laws of the State of Kentucky, with 
its office and principal place of business at 305 West Broadway, in 
the city of Louisville, Ky. It is now and for more than 1 year last 
past has been engaged as a wholesaler of spirituous liquors, pur- 
chasing and bottling whiskies, gins, and other spirituous beverages 
and selling the same at wholesale in constant course of trade and 
commerce, between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its said business it causes its said products when sold to be trans- 
ported from its place of business aforesaid into and through various 
other States of the United States to the purchasers thereof, consist- 
ing of wholesalers, and retailers, some located within the State of 
Kentucky, and some located in other States of the United States and 
the District of Columbia. In the course and conduct of its business 
as aforesaid, respondent is now, and for more than 1 year last past 
has been, in substantial competition with other corporations and 
with individuals, partnerships, and firms engaged in the manufac- 
ture by distillation of whiskies, gins, and other spirituous beverages 
and in, the sale thereof in trade and commerce between and among 
the various States of the United States and in the District of Co- 
lambia; and in the course and conduct of its business as aforesaid, 
respondent is, and for more than 1 year last past has been, in sub- 
stantial competition with other corporations, and with individuals, 
firms, and partnerships engaged in the business of purchasing, recti- 
fying, blending, and bottling whiskies, gins, and other spirituous 
beverages and in the sale thereof in commerce between and among 
the various States of the United States and in the District of Co- 
lumbia; and in the course and conduct of its business as aforesaid 
respondent is, and for more than 1 year last past has been, in sub- 
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stantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of purchasing and 
bottling whiskies, gins, and other spirituous beverages and selling 
the same at wholesale in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. For a long period of time the word “distillers” when used 
in connection with the liquor industry and with the products thereof 
has had and still has a definite significance and meaning to the 
minds of wholesalers and retailers in such industry and to the ulti- 
mate purchasing public, to wit, the manufacturers of such liquors 
by the process of distillation from mash, wort, or wash, and a 
substantial portion of the purchasing public prefers to buy spirit- 
uous liquors bottled by the actual distillers and manufacturers 
thereof. 

Par. 8. In the course and conduct of its business as aforesaid, by 
the use of the word “Distillers” in its corporate name, printed on its 
stationery and on the labels attached to the bottles in which it sells 
and ships its said products, and in various other ways, respondent rep- 
resents to its customers and furnishes them with the means of repre- 
senting to their vendees, both retailers and the ultimate consuming 
public, that the said whiskies, gins, and other spirituous beverages 
therein contained were by it manufactured through the process of 
distillation from mash, wort, or wash. ‘ 

Par. 4. There are among the competitors of respondent engaged 
in the sale of spirituous beverages, as mentioned in paragraph 1 
hereof, corporations, firms, partnerships, and individuals who man- 
ufacture and distill from mash, wort, or wash, whiskies, gins, and 
other spirituous beverages sold by them and who truthfully use the 
words “distillery,” “distilleries,” “distillers,” or “distilling” as a 
part of their corporate or trade names and on their stationery, and 
on the labels of the bottles in which they sell and ship such products. 
There are also among such competitors corporations, firms, partner- 
ships, and individuals engaged in the business of purchasing, recti- 
fying, blending, and bottling whiskies, gins, and other spirituous 
beverages who do not use the words “distilling,” “distillery,” “dis- 
tilleries,” or “distillers” as a part of their corporate or trade names, 
or on their stationery, or on the labels attached to the bottles in 
which they sell and ship their said products. There are also among 
such competitors corporations, firms, partnerships, and individuals 
engaged in the business of purchasing, bottling, and selling at whole- 
sale, whiskies, gins, and other spirituous beverages who do not use 
the words “distillery,” “distilleries,” “distilling,” or “distillers” as 
a part of their corporate names, or on the labels attached to the 
bottles in which they sell and ship their said products. 
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Par. 5. The representation by respondent, as set forth in para- 
graph 3 hereof, is calculated to and has the capacity and tendency 
to and does mislead and deceive dealers and the purchasing public 
into the belief that the whiskies, gins, and other spirituous beverages 
sold by the respondent are manufactured and distilled by it from 
mash, wort, or wash, and is calculated to and has the capacity and 
tendency to and does induce dealers and the purchasing public, acting 
in such belief, to purchase the whiskies, gins and other spirituous 
beverages bottled and sold by the respondent, thereby diverting 
trade to respondent from its competitors who do not by their cor- 
porate names or in any other manner misrepresent that they are 
manufacturers by distillation from mash, wort, or wash, of whiskies, 
gins, and other spirituous beverages, and thereby respondent dees 
substantial injury to competition in interstate commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS As TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on February 8, 1937, issued, and on 
February 5, 1937, served its complaint in this proceeding upon the 
respondent, Selected Kentucky Distillers, Inc., charging it with the 
use of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer thereto, testimony and other evidence in 
support of the allegations of the said complaint were introduced by 
DeWitt T. Puckett, attorney for the Commission, before Robert S. 
Hall, an examiner of the Commission, theretofore duly designated by 
it. No testimony or other evidence was introduced by the respondent 
in opposition to the allegations of the complaint. The said testimony 
and other evidence in support of the allegations of the complaint were 
duly recorded and filed in the office of the Commission. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on the said complaint, the answer thereto, testimony, other 
evidence, and briefs in support of the complaint and in opposition 
thereto (no oral argument having been requested) ; and the Commis- 
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sion having duly considered the same, and being now fully advised 
in the premises, finds that this proceeding is in the interest of the 
public, and makes this its finding as to the facts and its conclusion 
drawn therefrom: 

FINDINGS AS TO THE FACTS 


Paracrapu 1. The respondent is a corporation organized, existing 
and doing business under and by virtue of the laws of the State of 
Kentucky, with its principal office and place of business at 653 South 
Third Street in the city of Louisville in said State. It was incor- 
porated in May 1934, and has been continuously engaged since that 
time as a wholesaler only of whiskies, wines, liquors, gins, and cham- 
pagnes, which it purchases from distillers and rectifiers. Respondent 
does no distilling, rectifying, or bottling. 

Respondent’s said products are distributed through other whole- 
salers, retail stores, taverns, and bars. When orders are received for 
respondent’s said products, it causes them to be shipped from its 
place of business in Louisville, Ky., and from the poimts where the 
concerns from which it purchases said products are located, to the 
purchasers thereof located at various points outside the State of Ken- 
tucky. During 1935 and the first half of 1936, the respondent had 
wholesale permits to sell its merchandise in Missouri and Kentucky. 
Its total volume of business for 1935 was $480,000 and for the first 
half of 1936, it was $200,000. 

At all times since respondent entered into said business, it has been 
in substantial competition with other corporations and with partner- 
ships and individuals engaged in the manufacture, sale, and distribu- 
tion, or in the sale and distribution, of whiskies, wines, liquors, gins, 
champagnes, and other spirituous beverages in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 2. The corporate name, Selected Kentucky Distillers, Inc., 
appears on the letterheads, envelopes, and invoices used by re- 
spondent. The labels attached to its labeled products read “Bottled 
for Selected Kentucky Distillers,” “Distilled and Bottled for Selected 
Kentucky Distillers,” and “Bottled at the Distillery for Selected Ken- 
tucky Distillers.” For a long period of time, the word “distillers,” 
when used in connection with the liquor industry and the products 
thereof, has had and still has a definite significance and meaning to 
the minds of distillers, rectifiers, and wholesalers in such industry, 
and to the ultimate purchasing public; to wit, persons engaged in the 
manufacture of alcoholic beverages by the process of original and 
continuous distillation from raw materials such as grain, mash, 
or wort. 
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At a hearing in Louisville, Ky., 6 persons engaged in various aspects 
of the liquor industry and 18 members of the lay public testified as 
to the meaning of the trade name “Selected Kentucky Distillers” and 
the meaning and effect of the term “distillers” when used by a con- 
cern engaged in the distilled-spirits industry. From the testimony of 
the trade witnesses, the Commission finds that the term “distillers,” 
when used on the labels or in other advertising matter by a concern 
engaged in the liquor industry, indicates that that concern is a dis- 
tiller of alcoholic spirits; that use of the term has a commercial value; 
that wholesalers, retailers, and the purchasing public are influenced 
by use of the term and they prefer to buy from a concern that distills 
and bottles its own products. The Commission also finds from the 
testimony of the lay public witnesses that a substantial portion of the 
purchasing public prefers to buy alcoholic spirits from retailers who 
purchase their alcoholic beverages direct from the manufacturers 
thereof, as against the products of a wholesaler or rectifier; that that 
preference is based upon a belief that a better quality and more uni- 
form product can thus be obtained; that ultimate purchasers are 
influenced in making purchases of alcoholic beverages by the labels 
borne thereby; that if such labels contain the word “distillers,” it 
implies that the contents so labeled have been manufactured by the 
concern whose name appears thereon. 

The Commission further finds that the inclusion of respondent’s 
present corporate name upon the labels of the bottles in which it sells 
and ships its aforesaid liquors therefore has a tendency unfairly to 
induce purchasers and prospective purchasers to buy respondent’s said 
liquors in preference to liquors sold by competing wholesalers who do 
not falsely designate themselves as distillers or distilling companies, 
and to induce retailers to purchase respondent’s whiskies, wines, 
liquors, gins, and champagnes in preference to like products sold by 
wholesalers who do not use trade or corporate names having a ca- 
pacity and tendency to confuse the purchasing public as to their status 
in the trade. 

Par. 3. In the course and conduct of its business as aforesaid, by 
use of the term “distillers” in its corporate name, printed on ;its 
stationery and invoices, and on the labels attached to the bottles in 
which it sells and ships its products, and in various other ways, 
respondent represents to its customers and furnishes them with the 
means of representing to their vendees, both retailers and the ulti- 
mate consuming public, that it is a distiller of whiskies, wines, gins, 
and champagnes, when, as a matter of fact, respondent is not a 
distiller, and does not own, operate, or control any place or places 
where any alcoholic beverages are manufactured by the process of 
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distillation from mash, wort, or wash. The Commission finds that 
such advertising and labeling has been and is misleading and decep- 
tive in fact and has had and now has the capacity and tendency to 
lead retail liquor dealers to purchase respondent’s products under the 
false impression that respondent is a distiller and owns and operates 
a distillery. 

Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages, as mentioned in paragraph 1 hereof, 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, as aforesaid, whiskies, gins, 
and other spirituous beverages sold by them and who truthfully use 
the words “distillery,” “distilleries,” “distillers,” or “distilling” as a 
part of their corporate or trade names on the labels of the bottles 
in which they sell and ship such products as whiskies, wines, liquors, 
gins, champagnes, and other alcoholic beverages. There are also 
among such competitors corporations, firms, partnerships, and indi- 
viduals engaged in business as purchasers, rectifiers, blenders, bottlers, 
and sellers of whiskies, gins, and other spirituous beverages, or as 
wholesalers thereof, who do not use the words “distillery,” “distil- 
leries,” “distilling,” or “distillers,” as a part of their corporate or 
trade names on the labels attached to the bottles in which they sell 
and ship their said products. 

Par. 5. Representation by respondent as set forth herein has the 
capacity and tendency to and does mislead and deceive dealers and 
the purchasing public into the belief that respondent is a distiller, 
and has the capacity and tendency to and does induce dealers and the 
purchasing public, acting in such belief, to purchase the whiskies, 
wines, gins, champagnes, and other spirituous beverages labeled and 
sold by the respondent, thereby unfairly diverting trade to respond- 
ent from those of its competitors who do not by their corporate or 
trade names or in any other manner misrepresent that they are 
distillers of whiskies, gins, and other spirituous beverages. 


CONCLUSION 


The aforesaid acts and practices of respondent, Selected Kentucky 
Distillers, Inc., are to the prejudice and injury of the public and 
of respondent’s competitors, and constitute unfair methods of compe- 
tition in commerce within the intent and meaning of Section 5 of the 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before Robert S. 
Hall, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and briefs filed 
herein in support of the complaint and in opposition thereto (no 
oral argument having been requested), and the Commission having 
made its findings as to the facts and its conclusion that said respond- 
ent has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled, “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 

It is ordered, That the respondent, Selected Kentucky Distillers, 
Inc., its officers, representatives, agents, and employees, in connection 
with the offering for sale or sale and distribution by it in interstate 
commerce or in the District of Columbia, of whiskies, gins, or other 
spirituous beverages, do cease and desist from: 

Representing, through the use of the word “Distillers” in its corpo- 
rate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships said products, or in any way 
by a word, or words of like import (@) that respondent is a distiller 
of the said whiskies, wines, liquors, gins, champagnes, or other 
spirituous beverages; or, (6) that the said whiskies, gins, or other 
spirituous beverages were by it manufactured through a process of 
distillation; or (¢c) that respondent owns, operates, or controls a place 
or places where such products are by it manufactured by a process 
of original and continuous distillation from mash, wort, or wash, 
through continuous closed pipes and vessels until the manufacture 
thereof is completed, unless and until respondent shall actually own. 
operate, or control such a place or places. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has 
complied with the order to cease and desist hereinabove set forth. 
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In THE MATTER OF 


CALIFORNIA RICE INDUSTRY, ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3090. Oomplaint, Mar. 26, 1937—Decision, Mar. 26, 1958 


Where an unincorporated trade association, which included individuals and 


(a) 


(b) 


(c) 


concerns and corporate cooperative organization of some 300 rice growers 
of northern California, engaged in said State in purchasing, processing, 
milling, and selling and distributing, in aforesaid and other States and as 
below set forth, the “California—Japan type,’ produced, substantially, only 
in said State and shipped, largely, to Hawaii and Puerto Rico; associa- 
tion officers, including individual who, as chairman of its marketing board 
and member of its crop board, was dominant factor in its organization and 
directing executive of its practices and those of (1) its said marketing 
board, membership of which, excepting said chairman (neither miller nor 
grower), constituted all the rice millers in said State, and of (2) its said 
crop board, which had come to be dominated, likewise, by millers, rather 
than, in accordance with original plan and fact, the independent growers; 
and association members; acting under and in pursuance of the “Intra- 
state Marketing Agreement’. to which they became signatories shortly pre- 
ceding termination by Secretary of Agriculture of the theretofore effective 
“Interstate Marketing Agreement,’ and under which intrastate agreement 
said association, and its said marketing and crop boards, were set up— 
Fixed prices, terms of sales, quantity discounts, and brokerage fees for 
sale of processed rice in interstate commerce through actions of its mar- 
keting board from time to time in (1) fixing at weekly meetings, with con- 
currence of crop board, industry price for extra-fancy clean rice, through 
which, by formula adopted by former, base price, producer’s price and 
trade prices for all grades of processed rice were computed, and in 
(2) fixing, through former alone, prices for screenings and brewers; 
Listed, published, and distributed, through said association and market- 
ing board members, said prices, and uniformly observed and maintained 
same, both in purchase of paddy from growers, and on all sales of proc- 
essed rice, whether sold in aforesaid State or sold and shipped to cus- 
tomers in Hawaii or other points, and charged trade, with rare exception, 
prices which, for given time and grade, were uniform; 

Acting in agreement with Hawaiian Rice Importers Association, organized 
by aforesaid interstate agreement’s marketing board, and composed of 
islands’ largest rice importers, to monopolize rice markets thereof for 
benefit of its own miller members, and membership of which importers’ 
association board determined and classified, fixed discount to purchasers 
on so large a minimum, that no single buyer was able to take advantage 
thereof, made available to and enjoyed by said importers’ association 
through pooling member requirements and placing pooled orders with 
miller members, and submitted to audit, in behalf of said importers’ asso- 
ciation, to guarantee such discounts, and deducted from sales to importer 
members, aS dues to and for benefit of said importers’ association, charge 
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of cent a pag; with result that said importer members, as sole recipients 
through such membership, obtained monopoly, practically, of rice industry 
in said islands, and nonmembers were unable to purchase said preferred © 
“California-Japan type” rice from said miller members at competitive 
price, and only negligible sales were made to them; 

(d) Fixed percentages, under aforesaid Intrastate Marketing Agreement, of 
total annual rice crop which each miller member of marketing board might 
process, and determined, through said board, monthly processing quota for 
each miller, and required payments of miller members on each 100-pound 
bag processed, with additional 10 cents for each bag processed in excess of 
allotted quota for preceding month, for said board’s expenditures and for 
distribution thereafter among the membership, and provided for imposition 
of a penalty against any miller member for violating board’s provisions ; 
and 

(e) Employed, through said board, certified public accountants to check records 
and invoices of members, and to ascertain compliance with board’s prices, 
terms of sale, quantity discounts, and brokerage rates, and made monthly 
reports of said accountants, following audits, and test checks of all records 
of invoices of members, irrespective of where rice was shipped, subject of 
discussion at board’s meetings, and thus checked observance of said prices, 
ete., and payments of discounts on sales to Hawaii, and calculation of 
aforesaid dues payable to said Importers’ Association in behalf of its 
members, and proper remission thereof ; 

With result that competition in sale of rice and rice products was restricted 
and suppressed, and said association and members, ete., acquired a 
monopoly in sale of said “California-Japan type” rice, as above set forth: 

Held, That such purposes, practices and policies constituted an unlawful agree- 
ment to fix and maintain prices of rice and rice products in commerce, and 
constituted unfair methods of competition. 


Before Mr. Charles F. Diggs, trial examiner. 


Mr. Daniel J. Murphy for the Commission. 
Mr. Harry M. Creech, of San Francisco, Calif., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that the associa- 
tion, the individuals, and the corporations hereinafter described and 
named as respondents have been and are now using unfair methods of 
competition in commerce, as “commerce” is defined in said Act of 
Congress and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracraru 1. California Rice Industry hereinafter referred to as 
the association, is a voluntary unincorporated trade association, with 
its offices in the Balfour Building in the city of San Francisco, State 
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of California, and is composed of the firms hereinafter named and 
described and its acts, practices and policies are controlled and di- 
‘rected by the individuals hereinafter named, and the acts, practices, 
and methods hereinafter alleged to have been used by the respondents 
herein were initiated through and made effective by the association. 

Par. 2. Respondent Harry M. Creech is an individual and is the 
chairman of the marketing board and a member of the crop board of 
the respondent association, and is the executive controlling, directing, 
and dominating the association and its members in planning and 
carrying on the practices and methods as hereinafter alleged. 

Respondents George W. Brewer, William Crawford, Florence M. 
Douglas, Charles S. Morse, J. S. Ritterband, W. T. Welisch, I. Yama- 
kawa, O. F. Zebal, are members of the marketing board of the re- 
spondent association; respondent R. A. Renaud is chairman, and 
respondents Hugh Baber, Leon Brink, N. F. Dougherty, Ernest Grell, 
Lewis Manor, and A. E. Scarlett are members of the crop board of 
the respondent association. Said respondents and their predecessors 
and successors in office through said marketing and crop boards for- 
mulate, dominate, control, and direct the policies and practices of 
the respondent association and its members, and did so during all 
of the times hereinafter mentioned and in doing the acts and things 
hereinafter alleged to have been done and performed and in planning 
and carrying out the practices and methods hereinafter described. 
The individuals named in this paragraph are hereinafter referred to 
as the individual respondents. 

Par. 8. Respondents Charles S. Morse, Allen A. Morse, Nelson B. 
Morse, Clarence G. Morse, and Gertrude Morse are individuals trad- 
ing as the Capital Rice Mills and own and operate a rice mill in the 
city of West Sacramento in the State of California and have their 
principal offices and place of business at 310 California Street in the 
city of San Francisco, State of California. 

Respondents Ellen S. Grosjean and Hileen Callaghan are indi- 
viduals trading as C. E. Grosjean Rice Milling Company and own 
and operate a rice mill, and have their offices and principal place of 
business, at 3230 20th Street in the city of San Francisco, State of 
California. 

Respondent William Crawford is an individual trading as Wood- 
land Rice Milling Company and owns and operates a rice mill, and 
has his office and principal place of business, in the city of Woodland 
in the State of California. 

Respondent Growers Rice Milling Company is a corporation or- 
ganized and existing under the laws of the State of California and 
owns and operates a rice mill in the city of South San Francisco, 
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State of California and has its office and principal place of business 
at 503 Market Street in the city of San Francisco, Calif. 

Respondent Pacific Trading Company, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
California and owns and operates a rice mill in the city of Sacra- 
mento, State of California, and has its office and principal place of 
business at 460 Battery Street in the city of San Francisco, State of 
California. 

Respondent Phillips Milling Company is a corporation organized 
and existing under and by virtue of the laws of the State of Cali- 
fornia and owns and formerly operated a rice mill in the city of 
Sacramento, State of California and has its office and principal place 
of business at 88 Drumm Street, in the city of San Francisco, State 
of California. 

Respondent Rice Growers Association, of California is a corpora- 
tion organized and existing under and by virtue of the laws of the 
State of California and owns and operates a rice mill, and has its 
office and principal place of business, in the city of West Sacramento, 
State of California. 

Respondent Rosenberg Brothers and Company is a corporation 
organized and existing under and by virtue of the laws of the State 
of California and owns and operates rice mills in the cities of Biggs, 
San Francisco, and South San Francisco in the State of California, 
and has its office and principal place of business at 334 California 
Street, San Francisco, State of California. The respondents named 
in this paragraph are hereinafter referred to as the member 
respondents. 

Par. 4. All of the said member respondents are, and, at all times 
mentioned herein, were, engaged in the milling or processing of rice 
and rice products as more fully hereinafter described, and in the sale 
and distribution of said products to customers located in the several 
States other than the State of California and in the respective Ter- 
ritories of the United States and in the District of Columbia, and 
in foreign nations, and cause said products when milled, processed, 
and sold to be transported from the place of milling, or processing, 
to the purchasers thereof located as aforesaid, and there now is, and 
has been at all times herein mentioned, a constant and recurring cur- 
rent of trade and commerce in said products beginning at the places 
of milling, or processing, in the State of California and flowing 
through and into the several States and Territories of the United 
States and the District of Columbia, and foreign nations. 

Prior to the adoption and use of the acts, practices, and methods 
hereinafter alleged, these member respondents were in active and sub- 
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stantial competition with each other in making and seeking to make 
sales of their said products in said commerce, and, but for the facts 
hereinafter alleged, such active and substantial competition would 
have continued to the present time and said member respondents 
would now be in active and substantial competition with each other. 

The member respondents constitute all of the rice millers located 
in the State of California, and mill, sell, and distribute substantially 
all of the rice produced in that State. The rice produced in the State 
of California is of the short plump grain variety, commonly known 
as the Japan type or, on occasions, as the California-Japan type, and 
is often referred to as the round grain rice as distinguished from the 
long or medium grain rice produced in other sections of the United 
States. Substantially all of the round grain or Japan type rice pro- 
duced in the United States is produced in the State of California 
and is milled, sold, and distributed by the member respondents. Con- 
sumers of rice located in the Territory of Hawaii, Puerto Rico, Japan, 
and in other territories, insular possessions and foreign nations, and 
in various parts of the United States prefer round grain or Japan 
type rice of the type produced in California and sold and distributed 
by the member respondents to the long grain rice produced in other 
parts of the United States. Because of this preference for round 
grain or Japan type rice there is practically no competition as to 
price between sellers of the two types of rice in those sections where 
said preference exists. The member respondents occupy such a posi- 
tion in the milling, selling, and distributing of the round grain or 
Japan type rice produced in the United States that they control, 
direct, and dominate the industry in the United States and control, 
direct, and dominate purchasers of such rice for resale throughout 
the world. 

Par. 5. Prior to August 28, 1935, the member respondents and the 
individual respondents caused the organization of the association 
respondent for the promotion and protection of the interests of the 
said member respondents. On or about August 28, 1935, said member 
respondents entered into and thereafter carried out an understanding, 
agreement, combination, and conspiracy, hereafter, at times, referred 
to as an undertaking, for the purpose and with the effect of restrict- 
ing, restraining, and monopolizing, and suppressing and eliminating 
competition in, the sale of milled rice, of both the round and long 
grain type, and in the sale of milled rice products in trade and 
commerce between, among, in and with the several States of the 
United States, the District of Columbia, foreign nations, and Terri- 
tories of the United States. 

Par. 6. Pursuant to said understanding, agreement, combination, 
and conspiracy, and in the furtherance thereof said respondents have 
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done and performed, and still do and perform, the following acts 
and things: 

1. Said member respondents agreed to fix and have fixed and main- 
tained uniform prices in the sale of all grades of rice milled, sold, 
and distributed by them. 

2. Said member respondents agreed to fix and have fixed and main- 
tained uniform terms and conditions, including, but without limita- 
tion, discounts, brokerage fees, freight, and other allowances, which 
were to apply and have applied to all grades of rice. 

3. Said member respondents agreed to allocate and have allocated 
among the member respondents the percentage of the total annual 
rice crop which each of said members could process or mill and have 
processed or milled monthly annually. 

4. Said member respondents agreed to curtail and have curtailed 
the production of processed or milled rice and rice products. 

5. Said member respondents agreed to refuse and have refused to. 
make sales of rice and rice products to others than the parties to said 
undertaking except at prices substantially in excess of those which 
they agreed would apply and which have applied to sales between the 
parties to said undertaking. 

6. Said member respondents agreed that the respondent association 
could and it does assess and collect penalties from said member re- 
spondents for violating the terms and conditions of agreements made 
in furtherance of said undertaking. 

7. Said member respondents agreed that respondent association 
could and it did through agencies therein set up, select, appoint, and 
employ accountants to check, and they have checked, the books and 
records of the member respondents to determine whether the member 
respondents were complying with the terms and conditions of agree- 
ments made in furtherance of said undertakings and with rules and 
regulations adopted and announced by the said marketing and crop 
boards. 

8. Said member respondents agreed to pay and have paid a sum 
certain in money for each bag of rice processed by them into a fund 
deposited with the respondent association, and agreed that penalties 
assessed against members for violations of the terms and conditions 
ot the agreements made in furtherance of said undertaking could be 
deducted from the respective sums so deposited by said members and 
distributed among the other members, and penalties have been so 
deducted and distributed. 

9. Said respondents, through said respondent association, entered 
into and carried out an agreement with the Hawaiian Rice Importers 
Association, an association of rice importers in the Territory of 
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Hawaii, whereby they agreed that they would not and they did not 
sell to importers located’ in Hawaii who were not members of said 
association. 

10. Said respondents organized within the respondent association 
the marketing board and the crop board mentioned in paragraph 2 
hereof, for the administration of the affairs of the member respond- 
ents in carrying out said undertaking. Among others said boards 
have done and performed and still do and perform the following acts 
and things: 

(a) The marketing board and the crop board meet from time to time 
and jointly fix the prices to be observed and maintained, and which 
are observed and maintained by the member respondents in the sale of 
rice and rice products, as aforesaid. 

(0) Said marketing board meets from time to time to determine, 
and has determined, the business policies, terms of sale, brokerage 
fees, discounts and freight and other allowances to be observed and 
maintained by said member respondents in the sale of rice and rice 
products, as aforesaid. 

(c) Said marketing board, acting by and through its said chairman, 
individual respondent Harry M. Creech, promulgates the said market- 
ing board’s rules and regulations concerning the policies and terms of 
sale mentioned in sub-paragraph “bd” of this paragraph, among the 
member respondents through and by the circulation of its so-called 
“Policy Memoranda,” and through and by this means regulates the 
business and sales policies of the said respondent members in the sale 
of rice and rice products, as aforesaid. 

(zd) Said marketing board, through its said chairman, said indi- 
vidual respondent Creech, regularly and periodically collects from 
and disseminates among said member respondents information regard- 
ing the acts, practices and policies of said member respondents in 
carrying out said undertaking, to determine whether or not said mem- 
ber respondents have violated or are violating the terms aiid conditions 
of agreements made in furtherance of said undertaking; and from time 
to time fixes and collects penalties, as more particularly described in 
paragraph 6 herein, from said member respondents for violating the 
terms and conditions of the agreements made in the furtherance of said 
undertaking. 

11. Said respondents have used and are now using other methods 
and means designed to suppress and prevent competition and restrict 
and restrain the sale of rice and rice products in said commerce. 

Par. 7. Each of the said respondents acted in concert and coopera- 
tion with one or more of the other respondents in doing and perform- 
ing the acts and things hereinabove alleged in furtherance of said 
understanding, agreement, combination and conspiracy. 
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Par. 8. Said understanding, agreement, combination, and conspir- 
acy and the things done thereunder and pursuant thereto and in fur- 
therance thereof, as hereinabove alleged, have had and do have the 
effect of unduly and unlawfully restricting and restraining the sale 
of said rice and rice products in trade and commerce between, among, 
in and with the several States of the United States, the Digect of 
Columbia, foreign nations, and Territories of the United States; of 
unduly andl unlawfully restricting and restraining trade and commerce 
in said rice and rice products in said commerce; of substantially en- 
hancing prices to the consuming public and maintaining prices at 
artificial levels and otherwise depriving the public of the benefits that 
would flow from normal competition among and between the member 
respondents in said commerce; of eliminating competition, with tend- 
ency and capacity of creating a monopoly, in the sale of said rice and 
rice products in said commerce. Said understanding, agreement, com- 
bination, and conspiracy and the things done thereunder and pursuant 
thereto and in furtherance thereof, as above alleged, constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” and are to the prejudice 
of the public. 


Report, Finprnes as To THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, on March 26, 1937, issued and served its complaint 
in this proceeding upon the respondents California Rice Industry, 
et al., charging them with the use of unfair methods of competition 
in cominerce in violation of the provisions of said act. After the issu- 
ance of said complaint, and the filing of respondents’ answer thereto, 
testimony and other evidence in support of the allegations of said 
complaint were introduced by Daniel J. Murphy, attorney for the 
Commission, before Charles F. Diggs, an examiner of the Commission 
theretofore ras designated by it, and in opposition to the allegations 
of the complaint by Harry M. Creech, attorney for the respondents; 
and said testimony and other evidence were duly recorded and filed in 
the office of the Commission. Thereafter, the proceedings regularly 
came on for final hearing before the Commission on the said complaint, 
the answer thereto, testimony and other evidence, briefs in support of 
the complaint and in opposition thereto, and the oral arguments of 
counsel aforesaid; and the Commission having duly considered the 
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same, and being now fully advised in the premises, finds that this pro- 
ceeding is in the interest of the public, and makes this its findings as: 
to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent: California Rice Industry is a volun- 
tary unincorporated trade association with its offices in the Balfour 
Building in the city of San Francisco, State of California. The said 
association does not have officers or directors, neither does it have arti- 
cles of organization, constitution, or by-laws, except the Intrastate 
Marketing Agreement which created it. 

Par. 2. Organized within the association and controlling and ad- 
ministering its policies and activities are the marketing board and the 
crop board. Respondent Harry M. Creech, the chairman of the mar- 
keting board and a member of the crop board, was the dominant factor 
in the organization of the association and is the directing executive 
of the practices of said association and its marketing and crop 
boards. 

Par. 3. The respondent members of the marketing board, with the 
exception of its chairman who is neither a rice grower nor a miller, 
constituting all the rice millers located in the State of California, are 
as follows: 

Charles 8. Morse, Allen A. Morse, Nelson B. Morse, Clarence G. 
Morse, and Gertrude Morse are individuals trading as the Capital Rice 
Mills and own and operate a rice mill in the city of West Sacramento 
in the State of California, and have their principal offices and place of 
business in the city of San Francisco, State of California. 

Ellen 8. Grosjean and Eileen Callaghan are individuals trading as 
C. E. Grosjean Rice Milling Company and own and operate a rice mill; 
and have their offices and principal place of business in the city of San 
Francisco, State of California. 

William Crawford is an individual trading as Woodland Rice Mill- 
ing Company and owns and operates a rice mill, and has his office and 
principal place of business in the city of Woodland, State of 
California. ' 

The Growers Rice Milling Company is a corporation organized 
under the laws of the State of California and owns a rice mill in the 
city of South San Francisco, State of California. Said corporation 
has not processed any rice since 1938 and its mill is leased to respond- 
ent Rosenberg Brothers & Company, which now operates the said mill. 

Pacific Trading Company, Inc., is a corporation organized under the 
laws of the State of California and owns and operates a rice mill in the 
city of Sacramento, State of California, and has its office and prinei- 
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pal place of business in the city of San Francisco in the said State of 
California. 

Phillips Milling Company is a corporation organized under the laws 
of the State of California and owns a rice mill in the city of Sacra- 
mento, State of California. The said corporation since 1933 has not 
milled or processed any rice except rice flour. Said corporation has 
no vote in the meetings of the marketing board because on October 1, 
1935, it leased its mill to the marketing board. The marketing board 
has never operated said mill. 

Rice Growers Association of California is a corporation organized 
under the laws of the State of California and owns and operates a rice 
mill, with its principal place of business at West Sacramento in the 
State of California. It is a cooperative organization comprised of 
approximately 300 rice growers of northern California, and the said 
corporation mills and processes the rice of its members. The said 
Association also buys paddy rice from nonmembers thereof and mills 
and sells said rice at a profit. 

Rosenberg Brothers & Company is a corporation organized under 
the laws of the State of California and owns and operates rice mills 
in Biggs and San Francisco in the State of California, and also 
operates a rice mill in the city of South San Francisco, State of 
California, which is leased from the respondent Growers Rice Mill- 
ing Company. 

Par. 4. Respondents George W. Brewer, William Crawford, Flor- 
ence M. Douglas, Charles S. Morse, J. S. Ritterband, and O. I. Zebal 
are representatives on the marketing board of the several miller 
respondents. 

Respondent I. Yamakawa formerly was the representative of the 
respondent Pacific Trading Company, but has not represented said 
company on said marketing board since October 6, 1936. Since 
December 8, 1936, said company has been represented on said 
marketing board by J. S. Ritterband. 

Respondent W. T. Welisch up to about July 1, 1936, was a repre- 
sentative of the respondent Phillips Milling Company on said 
marketing board but since that date has not been identified or affili- 
ated with the respondent California Rice Industry or its marketing 
board. 

Par. 5. The respondent members of the crop board are N. F. 
Dougherty, its secretary; R. A. Renaud, Hugh Baber, Ernest Grell, 
A. E. Searlett, Leon Brink, and Louis Manor. 

Par. 6. The original intention was that the representatives of the 
independent rice growers should constitute the membership of the 
crop board and dominate its affairs in order to safeguard and pro- 
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tect the interests of the growers. This plan was carried out until 
about a year and a half ago; since then four of the eight members 
of the crop board became and are now identified with the respondent 
Rice Growers Association of California, which is a miller organ- 
ization and a member of the marketing board. The miller respond- 
ents, therefore, dominate the activities of both the marketing and 
the crop boards. 

Par. 7. Substantially all of the rice produced in the State of 
California is a short, plump grained variety, commonly known as 
the “Japan type” or as the “California-Japan type,” and is often 
referred to as the “round grain rice” as distinguished from the long 
or medium grain rice produced in other sections of the United 
States. Substantially all of the round grain or the “Japan type” 
rice produced in the United States is produced in California, and 
is milled, sold, and distributed in interstate commerce by the miller 
respondents, members of the Marketing Board of the California 
Rice Industry. 

Par. 8. The average annual crop of Japan type rice grown in 
California is about 3 million 100-pound bags of paddy rice, which 
is equivalent to a million and one-half bags of clean rice. Of this 
latter, approximately 50 percent is shipped to Hawaii, where there 
is a preference for the Japan type rice; approximately 25 percent 
of the remainder is shipped to Puerto Rico, and the balance is sold 
in California and in various other States of the United States. 

Par. 9. On September 28, 1933, all the respondents entered into 
what has been termed an “Interstate Marketing Agreement.’? This 
agreement or program was in force until terminated by the Sec- 
retary of Agriculture on September 14, 1935. 

Par. 10. On August 28, 1935, all the respondents became signa- 
tories to what is termed an “Intrastate Marketing Agreement,” 
which agreement became effective on said date; the marketing board, 
however, did not begin to function till October 1, 1935, the begin- 
ning of the crop year; said agreement has been since continually 
administered. 

Par. 11. Since October 1, 1935, the respondents, under the Intra- 
state Marketing Agreement, fixed prices, terms of sales, quantity dis- 
counts, and brokerage fees in the sales of processed rice in inter- 
state commerce. At meetings held on Tuesday of each week the 
marketing board from time to time, and with the concurrence of 
the crop board, fixes an industry price for extra-fancy clean rice, 
and from this price, by use of a formula adopted by said marketing 
board, the base price, producer’s price, and trade prices for all grades 
of processed rice are computed. The marketing board alone fixes 
the prices for screenings and brewers. Lists of said prices, from 
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time to time, were published and distributed by the California Rice 
Industry and the members of the marketing board. The miller 
respondents, members of the marketing board, uniformly observe and 
maintain the prices so fixed by the marketing board, not only for the 
purchases of paddy from the growers but also on all sales of processed 
rice, whether the rice is sold in the State of California or sold and 
shipped to customers in Hawaii or various other points.. With rare 
exceptions, the trade prices charged by the miller respondents are 
uniform at any given time for the same grade of rice. 

Par. 12. Prior to 1933 the respondents were engaged in open com- 
petition in the purchase of paddy and in the sale of processed rice; 
since September 1933 there has been practically no competition, as 
the prices paid for paddy to the growers and the prices charged by 
the millers for processed rice have been uniform and fixed by 
agreement. 

Par. 13. The marketing board of the Interstate Marketing Agree- 
ment organized the Hawaiian Rice Importers Association in the 
Territory of Hawaii, which association is composed of the largest 
importers of rice in the Hawaiian Islands. The marketing board 
determined the membership and classified the members of said asso- 
ciation as island importers. The purpose of the organization of 
said association was to monopolize the rice markets in the Hawaiian 
Islands for the benefit of the respondent millers. 

Par. 14. The marketing board under the Intrastate Marketing 
Agreement, and in agreement with the Hawaiian Rice Importers 
Association, fixed a discount of 22 cents a bag to purchasers of a 
minimum of forty thousand 100-pound bags of rice a month. This 
was later changed to 25 cents a bag on a minimum of 50,000 bags 
per month. No single purchaser is able to take shipments sufii- 
ciently large to entitle him to this discount. The members of the 
Hawaiian Rice Importers Association pool their requirements and 
the said association places the pooled orders with the respondent 
millers and the rice is shipped and billed to the association, which 
thus becomes the sole recipient of the above described discount for 
the benefit of its members. Because of this advantage, nonmem- 
bers of the Hawaiian Rice Importers Association are unable to pur- 
chase rice from the respondent millers at a competitive price, and 
only negligible sales are made to them. The members of the said 
association have thus obtained practically a monopoly of the rice 
industry in the Hawaiian Islands. 

Par. 15. The marketing board fixes the price of rice for Hawaii at 
15 cents per 100-pound bag over the domestic price, and this 15 cents 
per 100-pound bag became a deferred discount which was deducted 
from the price of rice sold to the Hawaiian Rice Importers Associa- 
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tion and deposited by the miller vendor respondents in the Wells- 
Fargo Bank and Union Trust Company in San Francisco, Calif., as a 
credit to the said association. This 15 cents thus deducted accounted 
for part of the 22 cents discount referred to above as allowed to the 
Hawaiian Rice Importers Association. The remainder of 7 cents 
was quantity discount which in some cases was deducted from the 
face of the invoice when presented for payment, and in other cases 
was deposited to the credit of the Hawaiian Rice Importers Associa- 
tion. 

Par. 16. The Hawaiian Rice Importers Association employed a 
firm of auditors, to wit, Logan & Logan of San Francisco, Calif., to 
examine the invoices of the miller members of the marketing board 
and to check the deposits at the banks in order to determine that the 
above described discounts were properly given and deposited in the 
banks to the credit of the said association. 

Par. 17. The respondent miller members of the marketing board 
made an additional charge of 1 cent per bag on all sales intended for 
the members of the Hawaiian Rice Importers Association. This 1 
cent per bag, so deducted, was remitted by the miller respondents to 
the Hawaiian Rice Importers Association as the membership dues of 
its members. 

Par. 18. The Intrastate Marketing Agreement fixes the percentages 
of the total annual rice crop which each miller member of the mar- 
keting board may process, and the marketing board determines 
monthly the processing quota for each miller. The miller members 
are required to pay into the “Millers’ Trust Fund” 10 cents for each 
100-pound bag of rice processed during the preceding month, and an 
additional 10 cents for each bag of rice processed by them in excess 
of their quota for the preceding month. After the expenditures of 
the marketing board are paid from the said Millers’ Trust Fund, the 
remainder of the said fund is distributed among the miller members. 
The intrastate agreement further provides that a penalty shall be 
imposed upon a miller member for any violation of its provisions, 
and the amount of the penalty to be deducted from his share of the 
trust fund. 

Par. 19. The marketing board employs a firm of certified public 
accountants, to wit, Hood & Strong of San Francisco, to check each 
month the records and invoices of the miller members in order to as- 
certain the compliance of said millers with the prices, terms of sale, 
quantity discounts, and brokerage rates as fixed by said marketing 
board. The accountants in their audits make test checks of all rec- 
ords and invoices of the miller members of the marketing board, re- 
gardless of whether the said records or said invoices refer to rice 
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shipped to Hawaii, Puerto Rico or any other destination. Monthly 
reports are submitted by the accountants to the marketing board, and 
said reports are discussed at its meetings. The monthly reports from 
November 1, 1935, to April 1, 1937, show, except for a very few in- 
stances which were later corrected, that the miller members main- 
tained the said prices, terms of sale, discounts, and brokerage rates, 
as fixed by the marketing board, in the sale of processed rice in inter- 
state commerce. The accountants check the sales invoices of the mil- 
ler members not only to determine that the discounts on sales to 
Hawaii were properly maintained, but also to calculate the dues pay- 
able to the Hawaiian Rice Importers Association, in behalf of its 
members, and to verify the remission of same. 


CONCLUSION 


1. The purposes, practices, and policies of the respondents as set 
forth in the aforesaid findings of facts constitute an unlawful agree- 
ment to fix and maintain prices of rice and rice products in com- 
merce as defined in Section 4 of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 

2. Asa result of the respondents entering into and making effective 
the agreement as above described, competition in the sale of rice and 
rice products in commerce as hereinabove referred to has been re- 
stricted and suppressed. 

3. As a further result, respondents thereby have acquired a 
monopoly in the sale of California-Japan type rice in commerce as 
hereinabove referred to. 

4. The acts and practices of the respondents, as set forth in the 
foregoing findings as to the facts, and the circumstances therein set 
forth, constitute a combination and conspiracy to engage in and 
to further unfair methods of competition in commerce as hereinabove 
referred to within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes.” 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before Charles F. 
Diggs, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, briefs filed herein, and oral arguments by Daniel J. 
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Murphy, counsel for the Commission, and by Harry M. Creech, coun- 
sel for the respondents, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled, “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 

It is ordered, That the respondents, California Rice Industry; 
Harry M. Creech, George W. Brewer, Florence M. Douglas, J. S. 
Ritterband, W. T. Welisch, I. Yamakawa, O. F. Zebal, R. A. Renaud, 
Hugh Baber, Leon Brink, N. F. Dougherty, Ernest Grell, Lewis 
Manor, and A. E. Scarlett; Charles S. Morse, Allen A. Morse, Nelson 
B. Morse, Clarence G. Morse, and Gertrude Morse, trading as Capital 
Rice Mills; Ellen S. Grosjean and Eileen Callaghan, trading as C. E. 
Grosjean Rice Milling Company; William Crawford, trading as 
Woodland Rice Milling Company; Growers Rice Milling Company, 
Pacific Trading Company, Inc., Phillips Milling Company, Rice 
Growers Association of California, and Rosenberg Brothers & Com- 
pany; their successors, officers, agents, and employees, do forthwith 
cease and desist, in connection with offering for sale, sale, and dis- 
tribution of rice and rice products in commerce as defined in Section 
4 of the Federal Trade Commission Act, from doing and performing 
by agreement, combination, or conspiracy between or among any 
two or more of said respondents, or with others, the following acts 
and things: 

1. Fixing and maintaining uniform prices. 

2. Compiling, publishing, and distributing any joint or uniform 
list or compilation of prices. 

3. Adopting any joint or uniform price list or other device which 
fixes prices. 

4. Discussing through the medium of meetings of the California 
Rice Industry or its marketing and crop boards, or in any similar 
manner, uniform prices, terms, discounts, agreements upon prices, 
by resolution or otherwise, or employing any similar device which fixes 
or tends to fix prices, or which is designed to equalize or make uniform 
the selling prices, terms, discounts, or policies of respondent millers. 

5. Fixing or determining the quotas or percentages of the rice crop 
that the miller respondents may mill or process which, thereby, un- 
lawfully restricts or hinders the sale of rice or rice products in 
interstate commerce. 

It is further ordered, That the respondents shall, within 60 days 
after the service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In THE Marrer oF 


ROCKY MOUNTAIN LABORATORIES, INC., AND JAMES 


W. FITCHES 


‘COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2953. Complaint, Oct. 20, 1986—Decision, Mar. 29, 1938 


Where a corporation and an individual, its president and general manager, 


(a) 


(b) 


(Cc) 


engaged in manufacture, distribution and sale in commerce of a phar- 
maceutical preparation called “Biotone”’; in advertising same in news- 
papers and periodicals of general circulation throughout the United States, 
and through advertising folders and literature printed and circulated 
through the various States to customers and prospective customers, and by 
radio broadcasts— 

Represented that said preparation was natural solution for all health 
problems and that average individual was not getting the elements from 
his food supply to maintain normal chemical balance in the body, and that 
such elements were supplied by said “‘Biotone’” ; 

Represented that most common ailments have their origin in the digestive 
system and that “Biotone” had healing qualities that corrected serious 
disorders, and aided nature in its natural cleansing, building, and normal- 
izing process of the body and helped to neutralize acids therein and com- 
bat and eliminate toxins, build sound healthy tissues, and promote vig- 
orous normal body functions; and 

Represented that said “Biotone’ was a helpful remedy for malnutrition, 
loss of appetite, lack of energy, stomach ulcers, and various other ail- 
ments and conditions; 


Facts being normal average American food supply furnishes enough chemical 


substances to keep body normal without supplementing diet by medicine, 
said preparation was not a helpful remedy in cases of malnutrition, high 
blood pressure, etc., generally caused by or directly associated with serious 
systemic or metabolic disorders, most common ailments do not have their 
origin in digestive system nor are great majority of common ailments of 
humanity traceable to unbalanced body chemistry resulting in acidity, tox- 
emia, or mineral deficiency, natural cleansing, ete., processes cf the body 
do not need aid of any medicine or chemical to take place and function 
properly, ingredients in said preparation were present in such small 
quantities as to be totally ineffective, and aforesaid representations as to 
functioning and values of said preparation in aiding nature, etc., and with 
respect to its curative and remedial qualities were grossly exaggerated, 
false, misleading, and untrue; 


With tendency and capacity to mislead and deceive a large portion of pur- 


chasing public into erroneous belief that all said representations were true 
and that preparation possessed substantial therapeutic value, and with 
result that a number of said public, as direct consequence of such erro- 
neous beliefs, bought substantial volume of said product and trade was 
unfairly diverted to them from individuals and concerns likewise engaged 
in sale of other preparations designed and intended for similar usage, and 
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who truthfully advertise efficacy of their products; to the substantial 
injury of competition in commerce: 
Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 
Before Mr. Charles P. Vicini and Mr. Robert S. Hall, trial 
examiners. 
Mr. George Foulkes for the Commission. 
Mr. James W. Fitches, of Salt Lake City, Utah, for respondents. 


CoMPLAINT ! 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that James W. 
Fitches, an individual, and Rocky Mountain Laboratories, Inc., a cor- 
poration, hereinafter referred to as respondents, have been and are 
using unfair methods of competition in commerce, as “commerce” is. 
defined in said act of Congress, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public in- 
terest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapn 1. Respondent, Rocky Mountain Laboratories, Inc. is 
a corporation existing and doing business under the laws of the State 
of Utah, with its principal office and place of business located at 18 
West Second South Street, Salt Lake City, Utah. 

Respondent, James W. Fitches, also of Salt Lake City, Utah, was 
president and manager of respondent, Rocky Mountain Laboratories, 
Inc., during the time of its corporate existence, and controlled, man- 
aged, and directed the business activities, sales policies, and trans- 
actions of said corporate respondent, Rocky Mountain Laboratories, 
Inc., and used said corporation as an instrumentality and agency to 
accomplish such things as he proposed and planned. 

Respondent, Rocky Mountain Laboratories, Inc., and respondent, 
James W. Fitches, are now, and have been for some time engaged in 
the business of manufacturing, distributing, and selling in com- 
merce, as herein set out, a medicinal preparation designated as 
“Biotone.” 

Par. 2. Said respondents, being engaged in business as aforesaid, 
caused said medicinal preparation when sold, to be transported from 
their respective offices and places of business in the State of Utah 
to purchasers thereof, located at various points in States of the 
United States other than the State from which said shipments were 


* Published as amended to conform to proof by order dated March 18, 1988. 
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made. Both respondents have maintained, and now maintain, a 
constant current of trade in commerce in said medicinal preparation, 
manufactured, distributed, and sold by them between and among the 
various States of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of their respective businesses, 
both said respondents are now and have been in substantial competi- 
tion with other corporations, and with individuals and firms like- 
wise engaged in the business of manufacturing, distributing, and sell- 
ing medicinal preparations and kindred remedies for the same ail- 
ments for which said respondents represent “Biotone” to be a remedy, 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

In the course of operation of their respective businesses and for 
the purpose of inducing individuals to purchase “Biotone” both re- 
spondents have caused advertisements to be inserted in newspapers 
and magazines of general circulation throughout the United States 
and have printed and circulated throughout the various States to 
customers and prospective customers advertising folders and litera- 
ture. Both respondents have caused statements and representa- 
tions concerning the curative and remedial quality of “Biotone” 
to be made over radio broadcasts. Certain advertising matter used 
by said respondents in making said representations, and certain 
statements made or caused to be made by said respondents over radio 
stations are set out herein, as illustrative of said representations, but 
are not all-inclusive. Such advertisements and statements are as 
follows: 


BIOTONE—THE NATURAL SOLUTION FOR YOUR HEALTH PROBLEM. 


The average family is not getting the elements from its food supply neces- 
sary to maintain normal chemical balance. 

Most common ailments have their origin in the digestive system. 

Because of the natural healing qualities of BIOTONDE and its normalizing 
and alkalizing effects, it has proven a most remarkable corrective for many 
of the more serious stomach and intestinal disorders. 

It helps to neutralize acids, combat and eliminate toxins, the building of 
sound, healthy tissues, and the promotion of vigorous, normal body functions. 

Especially helpful in malnutrition, loss of appetite, lack of energy, languid- 
ness and depleted vitality. 

BIOTONE gets results even when all other methods have failed. 

The basic causes of most ailments are Acidity, Toxemia, and lack of the 
essential elements which the body must have. BIOTONE corrects all those 
foundations of illness, by neutralizing acids and toxins and supplying the body 
with these vital elements. 

If your bloodstream and the vital fluids of the body are normally alkaline 
you cannot keep from enjoying health and vitality. But the big trouble is, 
that our modern methods of eating devitalized, demineralized and refined foods 
deprives us of the essential elements to maintain a normal chemical balance. 
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The lack of even one or two of these important substances may result in 
serious physical and mental disturbances. The absence of several of them 
may bring about a complication of said symptoms. 

Sour stomach, gastritis, internal ulcers, high blood pressure, rheumatism, 
arthritis, eczema aud many others are the result of chemical deficiencies. An 
acid condition proves the lack of sodium, magnesium and chlorin. A toxie con- 
dition proves the lack of sufficient sulphur, potassium, iodin, iron, manganese, 
phosphorus and similar elements. We urge the use of BIOTONE as the real 
and quick solution to these deficiency disorders. 

By the use of advertisements in newspapers, pamphlets, testi- 
monials, and over the radio, both respondents represent that: 

1. Biotone is the natural solution for all health problems. 

2. The average individual is not getting the elements from his food supply to 
maintain a normal chemical balance in the body, and that Biotone supplies 
these elements. 

8. The most common ailments have their origin in the digestive system, and 
that Biotone has healing qualities that correct serious stomach and intesti- 
nal disorders. 

4, Biotone aids nature in its natural cleansing, building and normalizing 
processes of the body and helps to neutralize acids in the body, and combat 
and eliminate toxins, and aids in building healthy tissues and the promotion 
of vigorous healthy body functions. 

5. Biotone is a helpful remedy for malnutrition, loss of appetite, lack of 
energy, languidness, depleted vitality, ulcers of the stomach, liver trouble, 
prostatitis, eczema, high blood pressure, acidity, toxemia, sour stomach, gas- 
tritis and rheumatism. 

Par. 4. Representations made by said respondents with respect 
to the curative and remedial qualities of Biotone when used, are 
grossly exaggerated, false, misleading, and untrue. In truth and 
in fact Biotone is not a natural solution for all health problems, and 
it is not true that the average individual is not getting the elements 
from his food supply necessary to maintain normal chemical balance 
in the body. In truth and in fact the most common ailments do not 
have their origin in the digestive system, and Biotone does not have 
healing qualities of such a character as to correct serious stomach 
and intestinal disorders. Biotone does not aid nature in its natural 
cleansing, building and normalizing processes of the body, and it 
does not help to neutralize acids in the body, or to combat and elimi- 
nate toxins. Biotone does not aid in the building of healthy tissues 
or in the promotion of vigorous healthy body functions. Biotone is 
not a helpful remedy for malnutrition, loss of appetite, lack of 
energy, languidness, depleted vitality, ulcers of the stomach, liver 
trouble, prostatitis, eczema, high blood pressure, acidity, toxemia, 
sour stomach, gastritis, and rheumatism. 

Papo: Bach and all of the false and misleading statements and 
representations, made by both respondents, as hereinabove set forth, 
in their advertising in newspapers, magazines, pamphlets, and other 
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advertising literature, in offering for sale and selling Biotone, had 
and now has the tendency and capacity to mislead and deceive a 
large portion of the purchasing public into the erroneous belief that 
all of said representations are true. Further, as a direct consequence 
of the stated misleading, mistaken, and erroneous beliefs, induced by 
advertisements and statements of both respondents, as hereinabove 
enumerated, a number of the purchasing public purchased a substan- 
tial volume of respondents’ product with a result that trade has been 
unfairly diverted to respondents from individuals, firms, and cor- 
porations likewise engaged in the business of selling medicinal prep- 
arations, who truthfully advertise their products. As a result there- 
of, substantial injury has been done and is being done by both 
respondents to competition in commerce, among and between the 
various States of the United States and in the District of Columbia. 

Par. 6. The above and foregoing acts, practices, and representa- 
tions of the respondents have been, and are, all to the prejudice of 
the public and respondents’ competitors, as aforesaid, and are unfair 
methods of competition within the intent and meaning of Section 5 
of an Act of Congress, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Rerort, Frnpines as To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on October 26, 1936, issued and served 
its complaint in this proceeding upon Biotone Laboratories, Inc., a 
corporation, and Rocky Mountain Laboratories, Inc., a corporation, 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of the complaint and the filing of respondents’ answers thereto, 
testimony and other evidence in support of the allegations of the 
complaint were introduced by George Foulkes, attorney for the Com- 
mission, and in opposition to the allegations of the complaint by 
James W. Fitches, who appeared on behalf of both respondents, 
before Charles P. Vicini and Robert S. Hall, examiners of the Com- 
mission theretofore duly designated by it, and said testimony and 
other evidence was duly recorded and filed in the office of the Com- 
mission. The chief counsel filed a motion to amend the complaint 
to conform to the proof contained in the record by deleting from 
the complaint Biotone Laboratories, Inc., as respondent, and inserting 
in lieu thereof James W. Fitches, an individual, as respondent, and 
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it appearing that the respondents had due notice of the pendency of 
said motion, the motion of the chief counsel was granted. Thereafter 
the proceeding came on for final hearing before the Commission on 
said complaint and answer thereto, testimony and other evidence 
and brief in support of the amended complaint, respondents not 
having filed briefs, and having not requested oral arguments herein; 
and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParagrapHu 1. The respondent Rocky Mountain Laboratories, Inc., 
is a corporation existing and doing business under the laws of the 
State of Utah with its office located at 18 West Second South Street, 
Salt Lake City, Utah. 

In the year 1936 respondent Rocky Mountain Laboratories, Inc., 
became inactive, and respondent James W. Fitches became trustee of 
the corporate property. 

Respondent James W. Fitches, also of Salt Lake City, Utah, was 
president and general manager of respondent Rocky Mountain Lab- 
oratories, Inc., during the time of its corporate activity, and con- 
trolled, managed, and directed the business activities, sales policies, 
and transactions of the respondent Rocky Mountain Laboratories, 
Inc., and used said corporation as an instrumentality and agency to 
accomplish such things as he proposed and planned. 

There is a possibility that respondent James W. Fitches may again 
organize respondent Rocky Mountain Laboratories, Inc., for the 
purpose of resuming sales of its principal commodity, “Biotone.” 
Respondent James W. Fitches now holds title to the said product 
“Biotone” as trustee of respondent Rocky Mountain Laboratories, Inc. 

Respondent Rocky Mountain Laboratories, Inc., and respondent 
James W. Fitches have for some time last past been engaged in the 
business of manufacturing, distributing, and selling in commerce a 
pharmaceutical preparation designated as “Biotone.” 

Par. 2. The respondents caused the medicine designated “Biotone,” 
when sold, to be transported from their principal office and place of 
business in the State of Utah to purchasers thereof located at various 
points in States of the United States other than the State from 
which said shipments were made. 

Respondents have maintained a course of trade in commerce in 
said preparation, manufactured, distributed, and sold by them be- 
tween and among the various States of the United States and in the 
District of Columbia. 
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Par. 3. In the operation of their business, respondents have been 
in substantial competition with other corporations and with indi- 
viduals and firms likewise engaged in the business of manufacturing, 
distributing, and selling other preparations and treatments for the 
same ailments for which the respondents represent “Biotone” to be 
a remedy, in commerce among and between the various States of the 
United States and in the District of Columbia. 

Respondent Rocky Mountain Laboratories, Inc., and respondent 
James W. Fitches caused advertisements descriptive of said prepara- 
tion to be inserted in newspapers and magazines of general circula- 
tion throughout the United States, and have printed and circulated 
throughout the various States, to customers and prospective cus- 
tomers, similar advertising folders and literature. 

The respondents have also caused statements and representations 
concerning the curative and remedial quality of ‘“Biotone” to be made 
over radio broadcasts. 

Certain advertising matter used by the respondents in making the 
aforementioned representations, and certain statements made or 
caused to be made by respondents over radio broadcasts are as follows: 


BIOTONE—THE NATURAL SOLUTION FOR YOUR HEALTH PROBLEM. 

The average family is not getting the elements from its food supply necessary 
to maintain normal chemical balance. 

Most common ailments have their origin in the digestive system. 

Because of the natural healing qualities of BIOTONE and its normalizing 
and aikalizing effects, it has proven a most remarkable corrective for many 
of the more serious stomach and intestinal disorders. 

It helps to neutralize acids, combat and eliminate toxins, the building of 
sound healthy tissues, and the promotion of vigorous, normal body functions. 

Hspecially helpful in malnutrition, loss of appetite, lack of energy, languid- 
ness and depleted vitality. 

BIOTONE gets results even when all other methods have failed. 

The basie causes of most ailments are Acidity, Toxemia, and lack of the 
essential elements which the body must have. BIOTONE corrects all those 
foundations of illness, by neutralizing acids and toxins and supplying the 
body with these vital elements. 

Tf your bloodstream and the vital fluids of the body are normally alkaline 
you cannot keep from enjoying health and vitality. But the big trouble is, 
that our modern methods of eating devitalized, demineralized and refined 
foods deprives us of the essential elements to maintain a normal chemical 
balance. The lack of even one or two of these important substances may 
result in serious physical and mental disturbances. The absence of several of 
them may bring about a complication of said symptoms, 

Sour stomach, gastritis, internal ulcers, high blood pressure, rheumatism, 
arthritis, eezema, and many others are the result of chemical deficiencies. An 
acid condition proves the lack of sodium, magnesium and chlorin. A toxic 
condition proves the lack of sufficient sulphur, potassium, iodin, iron, manga- 
nese, phosphorus and similar elements. We urge the use of BIOTONE as the 
real and quick solution to these deficiency disorders. 

160451™—39—voL, 26———65 
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By use of advertisements in newspapers, pamphlets, testimonials, 
and over the radio, both respondents represent that: 


1. Biotone is the natural solution for all health problems. 

2. The average individual is not getting the elements from his food eae 
to maintain a chemical balance in the body, and that Biotone supplies these 
elements. 

3. The most common ailments have their origin in the digestive system, 
and that Biotone has healing qualities that correct serious stomach and 
intestinal disorders. 

4. Biotone aids nature in its natural cleansing, building and normalizing 
processes of the body and helps to neutralize acids in the body, and combat 
and eliminate toxins, and aids in building healthy tissues and the promotion 
of vigorous healthy body functions. 

5. Biotone is a helpful remedy for malnutrition, loss of appetite, lack of energy, 
languidness, depleted vitality, ulcers of the stomach, liver trouble, prostatitis, 
eezema, high blood pressure, acidity, toxemia, sour stomach, gastritis, and 
rheumatism. 


An analysis of the commodity “Biotone” shows that it is made up 
as follows: 
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Calcium (Ca): 2. ees 2 ees eee ee 2550" a sae - 
Magnesium ).(Mg)iili2 7-280"! 4ieeeinie 1552 0r po SES < 
Sodiunil(Na)io2_2a. Seer’ Silene Se See 8450 or Sigs te 
Potassium “(K)/ 2222223). Sates 2) eae Oley the AEE ae 
Phosphorus? (2205) 2 Sata Sea Er Owes sare aX ot 
Ghiorides: ((C)) Ae Lee he eh iered oh 12D Ovgers’s teh? ee 
Sulphurni(S) Soi aes Sere “aren, 3139) 01 maieans eg 
Tron (We) 2-2 . =_— Sey | Tepito tes. ys HIS BaD te one fe 
Alumina’! (AN) 25S eerie bes Fete, “Par ieetiye® DIS One re’ “ 
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Par. 4. The foregoing representations made by respondents with 
respect to the curative and remedial quality of “Biotone” when used 
are grossly exaggerated, false, misleading, and untrue. 

In truth and in fact the normal average American food supply’ 
furnishes enough chemical substances to keep the body normal, 
and it is not necessary to supplement the diet by taking internally 
any medicine. “Biotone” is not a helpful remedy in cases of mal- 
nutrition, high blood pressure, ulcers of the stomach, prostatitis, 
rheumatism, gastritis, and eczema. The aforesaid conditions and 
ailments are generally caused by or directly associated with serious 
systemic or metabolic disorders and do not respond to treatments 
containing ingredients similar in their properties to those contained 
in respondents’ preparation. Said preparation is not a helpful 
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remedy in cases of loss of appetite, or in cases of lack of energy. 
Said preparation is not of any value in cases of liver trouble, acidity, 
sour stomach, and toxemia. In the treatment of such cases a diag- 
nosis is necessary and no medicine such as respondents’ compound 
could be applied in all cases. 

The most common ailments do not have their origin in the diges- 
tive system, and respondents’ preparation does not have healing 
quality of such a character as to correct serious stomach and intestinal 
disorders. 

Respondents’ preparation does not aid nature in its natural cleans- 
ing, building, and normalizing processes of the body, and it does 
not help to neutralize acids in the body or to combat and eliminate 
toxins. 

“Natural cleansing, building, and normalizing processes of the 
body” mean the normal processes of eating, digesting, assimilating, 
and eliminating food material maintaining it by normal adequate 
intake of food, and the average individual does not need the aid of 
any medicine, chemical, or chemical compound for the cleansing, 
building up, or for the so-called normalizing processes to take place. 

The great majority of the common ailments of humanity are not 
traceable to unbalanced body chemistry, resulting in acidity, tox- 
emia, or mineral deficiency. 

From the expert testimony adduced at the hearings, it is found 
that the ingredients of respondents’ preparation are present in such 
small quantities as to be considered totally ineffective. Many of the 
ingredients present in the preparation are in no higher concentration 
than may be found in ordinary drinking water. Even if the system is 
deficient in some element or necessary ingredients, the amount of 
said element or ingredient in respondents’ preparation is so minute 
as to render it ineffectual in supplying the deficiency. The only 
significant ingredients in respondents’ preparation are iron and 
aluminum. The physiological effects of such quantities of aluminum 
as are contained in the preparation are negligible. The amount of 
iron that is contained in three teaspoonsful of the preparation, which 
is the prescribed dose per day, is equivalent to about one grain of 
iron per day. In certain deficiency diseases, varying dosages of iron 
may be prescribed. 

Par. 5. The above false and misleading statements and representa- 
tions, made by respondents, as above set forth, in their advertising 
in newspapers, magazines, pamphlets, and other advertising litera- 
ture, in offering for sale and selling “Biotone,” had and now have 
the tendency and capacity to mislead and deceive a large portion 
of the purchasing public into the erroneous beliefs that all the said 
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representations are true, and that said preparation possesses sub- 
stantial therapeutic value. 

As a direct consequence of the stated mistaken and erroneous 
beliefs as hereinbefore enumerated, a number of the purchasing pub- 
lic purchased a substantial volume of respondents’ product, with the 
result that trade has been unfairly diverted to respondents from 
individuals, firms, and corporations likewise engaged in the business 
of selling other preparations designed and intended for similar usage, 
who truthfully advertise the efficacy of their products. As a result 
thereof, substantial injury has been done, and is being done, by 
respondents to competition in commerce among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondents Rocky Mountain 
Laboratories, Inc., a corporation, and James W. Fitches, an individual, 
are to the prejudice of the public and of respondents’ competitors, 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the amended complaint of the Commission, the answer of 
respondents, testimony and other evidence taken before Charles P. 
Vicini and Robert S. Hall, examiners of the Commission, theretofore 
duly designated by it, in support of the allegations of the complaint 
and in opposition thereto, and brief in support of the complaint, re- 
spondents having filed no brief and having not requested oral argu- 
ment, and the Commission having made its findings as to the facts 
and its conclusion that said respondents have violated the provisions 
of an Act of Congress approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondents Rocky Mountain Laboratories, 
Inc., a corporation, and James W. Fitches, an individual, their officers, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale, and distribution of a pharmaceutical product now 
known as “Biotone” or any product containing the same or substan- 
tially the same ingredients, and possessing similar properties, sold 
under that name or any name, in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from representing: 
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1, That said preparation is the natural solution for all health prob- 
lems. 

2. That the average individual is not getting the elements from his 
food supply necessary to maintain a normal chemical balance of the 
body, and that “Biotone” supplies these elements. 

3. That the most common ailments have their origin in the digestive 
system, and that said preparation has any healing qualities that cor- 
rect stomach and intestinal disorders. 

4. That said preparation aids nature in its natural cleansing, build- 
ing, and normalizing processes of the body, helps to neutralize acids 
in the body, combats and eliminates toxins from the body, or aids in 
building healthy tissues and the promotion of vigorous, healthy body 
functions. 

5. That said preparation has any beneficial value whatsoever for 
the treatment of malnutrition, loss of appetite, lack of energy, languid- 
ness, depleted vitality, ulcers of the stomach, liver trouble, prostatitis, 
eczema, high blood pressure, acidity, toxemia, sour stomach, gastritis, 
and rheumatism, or similar diseases, ailments or conditions. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which they 
have complied with this order. 
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In tHe MArrer oF 


IRA W. MINTER AND CLAYTON A. MINTER, INDIVIDU- 
ALLY, AND TRADING AS MINTER BROTHERS AND 
DOUGLASS CANDY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3138. Complaint, May 28, 1937—Decision, Mar. 30, 1938 


Where a firm engaged in manufacture and sale of candy, including so-called 
“break and take,” “draw,” or “deal” merchandise, composed, among others, 
of (a) assortments of marbles, candy bars, fudge squares and 216-hole 
punchboards, concealed within various holes of which boards said marbles, 
in accordance with color thereof as disclosed by chance punches at a penny 
each, and with advisory legend on said boards displayed, entitled purchaser 
to marble without charge, to marble only, to marble and bar of candy, or to 
marble and fudge square, and (0b) assortments of 200 penny pieces of 
chocolate-covered candy of uniform size and shape, enclosed, concealed 
brown or chocolate centers of some of which, as distinguished from white 
centers of majority, entitled chance purchaser, without further charge, to 
one of cream bars therewith, while chance purchaser of one of still smaller 
numbers of pink squares was Similarly entitled to one of candy bars in- 
cluded, with purchaser of last piece similarly entitled, without further 
charge, to assortment’s small package of candy— 

Sold said assortments to dealers knowingly so assembled and packed that they 
could be displayed and used by retailers for distribution to purchasing 
public by lot or chance without alteration or rearrangement, in competition 
with many manufacturers who do not make and sell such “break and take,” 
“draw,” or “deal” assortments, but only “straight” merchandise, sales of 
which have materially decreased whenever and wherever said other goods 
have appeared in their markets, due to latter’s gambling or lottery feature, 
and in competition with many who regard sale and distribution of such 
lottery candy as morally bad and as teaching and encouraging gambling 
among children, substantial purchasers and consumers of such candy, and 
as injurious to the candy industry, and therefore refuse to sell candy so 
packed that it can be resold to public by lot or chance; 

With result of placing in hands of retail merchants who purchase, from them 
and from others employing same methods, such “break and take,” “draw,” 
or “deal” goods as more salable in view of consumer preference therefor 
because of gambling feature connected with sales thereof, means of violating 
the laws of the several States in sale of such candy by lot or chance and 
operation thereby of a lottery, gambling device, or gift enterprise, and of 
putting to a competitive disadvantage aforesaid competitors, and with ef- 
fect of diverting thereby unfairly trade from said competitors to themselves 
and others using similar methods: 

Held, That such acts and practices were to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 
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Before Mr. Miles J. Furnas and Mr. John L. Hornor, trial exam- 
iners. 

Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 

Mr. David H. Kinley, of Philadelphia, Pa., for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” the Federal Trade Commission, having reason to believe 
that Ira W. Minter and Clayton A. Minter, individually and as co- 
partners doing business under the firm names and styles of Minter 
Brothers and Douglass Candy Company, hereinafter referred to as 
respondents, have been and are using unfair methods of competition 
in commerce, as “commerce” is defined in said act of Congress, and 
it appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

ParacrarpH 1. The respondents, Ira W. Minter and Clayton A. 
Minter, are individuals and are doing business as copartners under 
the firm names and styles of Minton Brothers and Douglass Candy 
Company, and have their principal office and place of business located 
at 3917 Lancaster Avenue, in the city of Philadelphia, State of 
Pennsylvania. Respondents are now, and for several years last past 
have been, engaged in the manufacture of candies and in the sale 
and distribution thereof to wholesale and retail dealers located at 
points in the various States of the United States. Respondents cause 
and have caused their said candy when sold to be transported from 
their principal place of business in Philadelphia, Pa., to purchasers 
thereof in the State of Pennsylvania and in other States of the 
United States at their respective points of location. There is now, 
and has been for several years last past, a course of trade and com- 
merce by said respondents in such candy between and among the 
various States of the United States. In the course and conduct of 
said business, respondents are in competition with other partnerships 
and with corporations and individuals engaged in the manufacture 
of candy and in the sale and distribution thereof in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to wholesale 
and retail dealers assortments of candy so packed and assembled 
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as to involve, or which are designed to or may involve, the use of a 
lottery scheme when sold and distributed to the ultimate consumers 
thereof. 

(a) One of said assortments is composed of a number of candy 
balls, a number of marbles, a number of candy bars, and four pack- 
ages of candy. The said candy balls and marbles are concealed in 
a device commonly known as a “punchboard.” The punchboard 
has a number of holes containing marbles and candy balls. The 
holes are clearly indicated, but the contents thereof are effectively 
concealed by a piece of paper which is pasted over the said board. 
The area on the board occupied by the said holes is divided into four 
sections. The marbles and candy balls are effectively concealed 
from purchasers and prospective purchasers until a selection has been 
made and the particular marble or candy ball separated from the 
board. The board has legends stating that sales are 1 cent each, 
and that the purchaser obtaining a marble receives only that par- 
ticular marble for his money; that a purchaser obtaining a white 
candy ball receives another punch or selection free; that a pur- 
chaser obtaining a black candy ball receives, without additional 
charge, one of the candy bars contained in said assortment; and that 
the purchaser of the last punch in each section receives one of the 
packages of candy contained in said assortment. The fact as to 
whether a purchaser receives one of the marbles, one of the candy 
balls free with the privilege of making another selection, one of 
the candy balls and a bar of candy, or a package of candy, for the 
price of 1 cent, is thus determined wholly by lot or chance. 

(6) Another assortment manufactured and distributed by re- 
spondents is composed of a number of pieces of chocolate covered 
candy of uniform size and shape, together with a number of larger 
pieces of candy and a package of candy, which larger pieces of 
candy and package of candy are to be given as prizes to purchasers 
of said chocolate covered candies of uniform size and shape in the 
following manner: The majority of the said chocolate covered 
candies contained in said assortment have centers of the same color, 
but a small number of said chocolate covered candies have centers 
of a different color. Said pieces of candy of uniform size and shape 
retail at the price of 1 cent each, but the purchasers who procure 
one of the said pieces of candy having a center of a different color 
than the majority of said candies are entitled to receive and are to 
be given free of charge one of the said larger pieces of candy here- 
tofore referred to. The purchaser of the last piece of chocolate 
covered candy of uniform size and shape in said assortment is en- 
titled to receive and is to be given free of charge the package of 
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candy heretofore referred to. The color of the center of said pieces 
of candy of uniform size and shape is effectively concealed from 
purchasers and prospective purchasers until a selection has been 
made and the piece of candy selected broken open. The aforesaid 
purchasers of said candies who procure a piece of candy having a 
center colored differently from the majority, and the purchaser of 
the last piece of candy in said assortment, thus procure the larger 
pieces of candy and the package of candy wholly by lot or chance. 

Respondents manufacture, sell, and distribute numerous assort- 
ments involving the features of the above described sales plans, but 
varying in detail. 

Par. 3. The wholesale dealers to whom respondents sell their as- 
sortments resell and have resold said assortments to retail dealers, 
and said retail dealers and the retail dealers to whom respondents 
sell and have sold direct expose said assortments for sale and sell 
the same to the purchasing public in accordance with the aforesaid 
sales plans. Respondents thus supply to and place in the hands of 
others the means of conducting lotteries in the sale of their products 
in accordance with the sales plans hereinabove set forth; and said 
sales plans have the capacity and tendency of inducing purchasers 
thereof to purchase respondents’ said products in preference to 
candy offered for sale and sold by their competitors. 

Par. 4. The sale of candy to the purchasing public in the manner 
above alleged involves a game of chance or the sale of a chance to pro- 
cure (a) candy balls, marbles, candy bars, or a package of candy, 
and (6) larger pieces of candy, or a package of candy. The use by 
respondents of said methods in the sale of candy, and the sale of candy 
by and through the use thereof and by the aid of said methods, is a 
practice of the sort which the common law and criminal statutes have 
long deemed contrary to public policy, and is contrary to an estab- 
lished public policy of the Government of the United States. The use 
by respondents of said methods has the tendency unduly to hinder 
competition or create monopoly in this, to wit: that the use thereof 
has the tendency and capacity to exclude from the candy trade com- 
petitors who do not adopt and use the same methods or equivalent or 
similar methods involving the same or equivalent or similar elements 
of chance or lottery schemes. Many persons, firms, and corporations 
who make and sell candy in competition with respondents, as above 
alleged, are unwilling to offer for sale or sell candy so packed and 
assembled as above alleged, or otherwise arranged and packed for sale 
to the purchasing public so as to involve a game of chance, and such 
competitors refrain therefrom. 
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Par. 5. Many dealers in and ultimate purchasers of candy are at- 
tracted by respondents’ said methods and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do not 
use the same or equivalent methods. The use of said methods by 
respondents has the tendency and capacity, because of said game ot 
chance, to divert to respondents trade and custom from their said com- 
petitors who do not use the same or equivalent methods; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are unlaw- 
ful; to lessen competition in said candy trade, and to tend to create a 
monopoly of said candy trade in respondents and such other distribu- 
tors of candy as use the same or equivalent methods; and to deprive the 
purchasing public of the benefit of free competition in said candy 
trade. The use of said methods by respondents has the tendency and 
capacity to eliminate from said candy trade all actual competitors, and 
to exclude therefrom all potential competitors who do not adept and 
use said methods or equivalent methods. 

Par. 6. The aforementioned methods, acts and practices of respond- 
ents are all to the prejudice of the public and of respondents’ competi- 
tors, as hereinabove alleged. Said methods, acts and practices consti- 
tute unfair methods of competition in commerce within the intent and 
meaning of Section 5 of an Act of Congress, approved September 26, 
1914, entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


Rerorr, Finprnes as ro THE Facrs, AND ORpER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on May 28, 1987, issued and served 
its complaint upon the respondents, Ira W. Minter and Clayton 
A. Minter, individually, and doing business under the firm names and 
styles of Minter Brothers and Douglass Candy Company, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer thereto, testimony 
and other evidence in support of the allegations of said complaint 
were introduced by Henry C. Lank, attorney for the Commission, 
and in opposition thereto by David H. Kinley, attorney for the re- 
spondents, before Miles J. Furnas and John L. Hornor, examiners of 


MINTER BROS., ETC. : 999 
994. Findings 


the Commission theretofore duly designated by it. The said testi- 
mony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter this proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, and briefs in support 
of the complaint and in opposition thereto (oral argument not hav- 
ing been requested), and the Commission having duly considered the 
matter and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


ParacraPpH 1. The respondents are individuals doing business 
under the firm names and styles of Minter Brothers and Douglass 
Candy Company, with their principal offices and place of business 
located in the city of Philadelphia, State of Pennsylvania. Re- 
spondents are now, and for several years last past have been, engaged 
in the manufacture of candies and in the sale and distribution 
thereof to dealers located in States in the eastern part of the United 
States, including, among others, the New England States, States bor- 
dering on the State of Pennsylvania, and States as far south as North 
Carolina. Respondents cause, and have caused, their products when 
so sold to be transported from their prmeipal place of business in 
the city of Philadelphia, State of Pennsylvania, to purchasers 
thereof in the State of Pennsylvania, and in other States of the 
United States as above mentioned, at their respective places of 
business. There. is now, and has been for several years last past, a 
course of trade and commerce by said respondents in such candy 
between and among the various States of the United States. In 
so carrying on said business, respondents are, and have been, engaged 
in active competition with other partnerships and other individuals 
and with corporations engaged in the manufacture of candy and in 
the sale and distribution thereof in commerce between and among 
the various States of the United States. The approximate annual 
volume of sales of the respondents to wholesale dealers and jobbers 
is $1,300,000, and the approximate total annual volume of sales to 
retail dealers is $600,000. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 above, the respondents have sold in commerce be- 
tween and among the States of the United States various assortments 
of candy so packed and assembled as to involve the use of a lottery 
scheme when sold and distributed to the consumers thereof. The 
said assortments were described by one of the respondents called as 
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a witness at the instance of the Commission, and certain of said 
assortments are hereinafter described for the purpose of showing 
the methods used by the respondents, but these descriptions do not 
include all of the assortments or the details of the several sales 
plans which the respondents have been or are using in the distribu- 
tion of candy by lot or chance. 

(a) One of said assortments is composed of a number of marbles, 
a number of candy bars and a number of fudge squares. The said 
marbles are concealed in a device commonly known as a punch- 
board. The punchboard has 216 holes in which the said marbles are 
concealed. The locations of the holes are clearly indicated, but the 
color of the marbles is effectively concealed by a piece of paper 
which is pasted over said board. Sales are 1 cent each and a pur- 
chaser punches one of the holes so as to separate the marble from 
the board. The board has legends advising purchasers and pro- 
spective purchasers that’ the purchaser obtaining a marble of a 
particular color receives the same free of charge, that a purchaser 
obtaining a marble of a different but specified color receives only 
the marble for the price of 1 cent, that the purchaser obtaining a 
marble of a different but specified color receives the marble and a 
bar of candy for the price of 1 cent, that the purchaser obtaining a 
marble of a different but specified color obtains the marble and a 
fudge square for the price of 1 cent. The fact as to whether a pur- 
chaser receives one of the marbles free or pays 1 cent therefor, or 
receives a marble and a candy bar or a marble and a fudge square for 
the price of 1 cent is thus determined wholly by lot or chance. 

(6) Another assortment manufactured and distributed by re- 
spondents is composed of 200 pieces of chocolate-covered candy of 
uniform size and shape, together with 48 larger pieces of candy 
known as cream squares and 16 larger pieces of candy known as candy 
bars and a small package of candy, which larger pieces of candy and 
small package of candy are distributed as prizes to purchasers of 
said candy in the following manner: 130 of the said chocolate-covered 
candies contained in said assortment have white centers, 48 of the 
said chocolate-covered candies have brown or chocolate centers and 
16 of the said chocolate-covered candies have pink centers. Said 
pieces of candy of uniform size and shape retail at the price of 1 
cent each, but the purchasers who procure one of the said pieces of 
candy having a brown or chocolate center are entitled to receive, 
and are to be given free of charge, one of the said cream squares, and 
the purchasers who procure one of the said pieces of candy having a 
pink center are entitled to receive, and are to be given free of charge, 
one of the said candy bars. The purchaser of the last piece of choc- 
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olate-covered candy of uniform size and shape is entitled to receive, 
and is to be given free of charge, the small package of candy here- 
tofore referred to. The color of the center of said pieces of candy 
of uniform size and shape is effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
piece of candy selected broken open. The aforesaid purchasers of 
said candy who procure a piece of candy having a center colored 
differently from the majority pieces of candy thus procure the larger 
pieces or bars of candy wholly by lot or chance. 

Par. 3. Candy assortments involving the lottery or chance fea- 
tures, as described in paragraph 2 above, are generally referred to in 
the candy trade or industry as “break and take,” “draw,” or “deal” 
assortments. Assortments of candy without any lottery or chance 
feature in connection with their resale to the public are generally 
referred to in the candy trade or industry as “straight” merchandise. 
These terms will be used hereafter in these findings to distinguish 
the various types of assortments. 

Par. 4. The dealers to whom respondents sell their assortments 
resell the same to the public or to other dealers and said assortments 
are displayed for sale to the public as packed by the respondents. 
and sold to the public in accordance with the above described sales 
plans. ; 

Par. 5. All sales made by respondents to dealers are absolute sales 
and respondents retain no control over said assortments after they 
are delivered to their customers. The assortments are assembled 
and packed in such manner that they are and have been used and 
may be used by retail dealers for distribution to the purchasing 
public by lot or chance without alteration or rearrangement. 

In the sale and distribution of the assortments of candy herein- 
before described, respondents have knowledge that the said assort- 
ments are to be resold to the purchasing public by retail dealers by 
lot or chance, and respondents pack such candy in the way and man- 
ner described so that without alteration, addition thereto, or rear- 
rangement thereof it will be and may be resold to the public by lot 
or chance by said retail dealers. Such packing and distribution are 
contrary to public policy. 

Par. 6. There are in the United States many manufacturers of 
candy who do not manufacture and sell “break and take,” “draw,” 
or “deal” assortments of candy and who sell their “straight” merchan- 
dise in interstate commerce in competition with the “break and take,’ 
“draw,” or “deal” assortment candy, and manufacturers of straight 
merchandise have noted a marked decrease in the sales of their 
products whenever or wherever the “break and take,” “draw,” or 
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“deal” assortments have appeared in their markets. This decrease in 
the sale of “straight” merchandise is due to the gambling or lottery 
feature connected with the “break and take,” “draw,” or “deal” candy. 

Consumers prefer to purchase the “break and take,” “draw,” or 
“deal” candy because of the gambling feature connected with its 
sales. The sale and distribution of “break and take,” “draw,” or 
“deal” assortments of candy or of candy which has connected with its 
sale to the public the means or opportunity of obtaining a prize or 
becoming a winner by lot or chance teaches and encourages gambling 
among children, who comprise a substantial number of the pur- 
chasers and consumers of this type of candy. 

Par. 7. The sale and distribution of candy by the methods 
described herein is the sale and distribution of candy by lot or chance 
and constitutes a lottery, gambling device, or gift enterprise. Many 
competitors regard such sale and distribution as morally bad and as 
encouraging gambling, especially among children, and injurious to 
the candy industry. The sale and distribution by respondent of such 
assortments of candy supplies to and places in the hands of retail 
merchants a means of violating the laws of the several States. Be- 
cause of these reasons some competitors of respondents refuse to sell 
candy so packed that it can be resold to the public by lot or chance. 
These competitors are thereby put to a competitive disadvantage. 
The retailers, finding that they can dispose of more candy by the 
“break and take,” “draw,” or “deal” method, buy from respondents 
and others employing the same methods of sale and thereby trade 
is unfairly diverted from said competitors to respondents and others 
using similar methods. 


CONCLUSION 


The aforesaid acts and practices of the respondents, Ira W. Minter 
and Clayton A. Minter, individually and doing business under the 
firm names and styles of Minter Brothers and Douglass Candy Com- 
pany, are to the injury and prejudice of the public and of respond- 
ents’ competitors and constitute unfair methods of competition in 
commerce, within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create 
a Federal Trade Commission, to define its powers and duties, and 
for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before Miles J. Furnas 
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and John L. Hornor, examiners of the Commission theretofore duly 
designated by it, in support of the allegations of said complaint 
and in opposition thereto, briefs filed herein by Henry C. Lank, 
counsel for the Commission, and by David H. Kinley, counsel for 
the respondents (oral argument not having been requested), and 
the Commission having made its findings as to the facts and its 
conclusion that said respondents have violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondents, Ira W. Minter and Clayton A. 
Minter individually, and doing business under the firm names and 
styles of Minter Brothers and Douglass Candy Company, or under 
any other firm names and styles, their agents, representatives, and 
employees, in connection with the offering for sale, sale and dis- 
tribution in interstate commerce, and in the District of Columbia, of 
candy, do forthwith cease and desist from: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made or may be 
macie by means of a lottery, gambling device, or gift enterprise. 

2. Supplying to or placing in the hands of dealers packages or 
assortments of candy which are used or may be used, without the 
alteration or rearrangement of the contents of such packages or 
assortments, to conduct a lottery, gambling device or gift enterprise 
in the sale or distribution of the candy contained in the said assort- 
ments to the public. 

3. Supplying to or placing in the hands of dealers assortments of 
candy, together with a punchboard or other lottery device, for use or 
which may be used in distributing or selling such candy to the public 
at retail. 

(4) Supplying to or placing in the hands of dealers a punch- 
board, or other lottery device, either with assortments of candy or sepa- 
rately, which punchboard or other lottery device is to be used or may be 
used in distributing or selling such candy to the public, or which punch- 
board or other lottery device bears legends or statements informing 
the purchasing public that the candy contained in said assortments 
is being sold to the public by lot or chance in accordance with a sales 
plan which constitutes a lottery device or gift enterprise. 

5. Packing or assembling in the same package or assortment of 
candy for sale to the public at retail, pieces of candy of uniform size 
and shape, having centers of a different color, together with larger 
pieces of candy or small boxes of candy, which said larger pieces 
of candy or small boxes of candy are to be given as prizes to pur- 
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chasers procuring a piece of candy having a center of a particular 
color. : 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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WILLIAM W. CUMMINGS, ARTHUR W. LAWTON, AND 
EVERETT BUCK, INDIVIDUALLY, AND TRADING AS 
UNITED STATES CARAMEL COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8336. Complaint, Feb. 14, 1938—Decision, Mar. 30, 1938 


Where a firm engaged in manufacture and sale of candy assortment, among 
others, consisting of a number of individually wrapped penny pieces of 
uniform size and shape, the enclosed, concealed differing color of a minor- 
ity of which pieces entitled chance purchaser, without additional charge, to. 
one of licorice pops included with assortment— 

Sold said assortments for display by retail dealer vendees and sale to pur- 
chasing public in accordance with aforesaid plan and thereby supplied to 
and placed in hands of others means of conducting lotteries in sale of its 
products, in accordance with such plan, and in violation of long-standing 
publie policy of the common law and criminal statutes, and that of United 
State Government ; 7s 

With tendency and capacity to induce purchasers to buy said candy in prefer- 
ence to that offered and sold by competitors and unduly to hinder com- 
petition or create monopoly in excluding from candy trade competitors, 
including those who do not or are unwilling to offer or sell their products 
so packed and assembled or otherwise arranged and packed for sale to 
purchasing public as to involve a game of chance or other method of sale: 
contrary to public policy, and refrain therefrom, and to divert trade un- 
fairly to themselves, and with result that many dealers in and ultimate 
consumers of candy, by reason of such method and manner of packing 
aforesaid candy and element of chance involved in sale thereof, were in- 
duced to purchase same, thus packed, etc., in preference to that offered 
and sold by said competitors, who do not use same or equivalent methods, 
and with tendency and capacity to divert unfairly to themselves trade 
and custom from such competitors, exclude from candy trade all such com- 
petitors and lessen competition therein, tend to create a monopoly thereof 
in themselves and in such other distributors as use same or equivalent 
methods, and deprive purchasing public of benefit of free competition, 
and with capacity and tendency to eliminate from said trade all actual 
competitors and exclude therefrom all potential competitors, who do not 
use same or equivalent methods: 

Held, That such method, acts and practices were all to the injury and preju- 
dice of the public and competitors and constituted unfair methods of 
competition. 

Mr. Henry CO. Lank and Mr. D. C. Daniel for the Commission. 
Perry, Saunders & Cheney, of Boston, Mass., for respondents. 
160451™—39—yoL. 26-66 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that 
William W. Cummings, Arthur W. Lawton, and Everett Buck, indi- 
vidually, and trading as United States Caramel Company, herein- 
after referred to as respondents, have been and are using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrapy 1. The respondents, Wilham W. Cummings, Arthur 
W. Lawton, and Everett Buck, are copartners trading as United 
States Caramel Company, with their principal office and place of 
business located at 150 Orleans Street, East Boston, Mass. Re- 
spondents are now, and for some time last past have been, engaged 
in the manufacture of candy and in the sale and distribution thereof 
to dealers. Respondents cause and have caused their products 
when sold to be transported from their principal place of business 
in the city of East Boston, Mass., to purchasers thereof in the State 
of Massachusetts and in other States of the United States and in 
the District of Columbia, at their respective places of business. 
There is now, and has been for some time last past, a course of trade 
and commerce by said respondents in such candy between and 
among the various States of the United States and in the District 
of Columbia. In the course and conduct of their business respond- 
ents are in competition with other firms, dividuals, and corpora- 
tions engaged in the sale and distribution of candy and similar 
products, in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to: dealers 
certain assortments of candy so packed and assembled as to involve 
the use of a lottery scheme when distributed to the consumers thereof. 
One of said assortments is sold and distributed to the consuming 
public in the following manner: 

This assortment consists of a number of individually ed 
pieces of candy of uniform size and shape, together with a number 
of licorice pops, which licorice pops are to be given as prizes to pur- 
chasers of said pieces of candy of uniform size and shape in the 
following manner: The majority of said pieces of candy of uniform 
size and Hicks are of a certain color, but the minority of said pieces 
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of candy are of a different color. The said pieces of candy of 
uniform size and shape in said assortment retail at the price of 1 
cent each, but the purchaser who procures one of the said minority 
pieces of candy is entitled to receive, without additional charge, and 
is given, one of the licorice pops heretofore referred to. The color of 
the said pieces of candy of uniform size and shape is effectively con- 
cealed from the purchaser or prospective purchaser until a selection 
has been made and the wrapper removed therefrom. The aforesaid 
purchasers who procure one of the said minority pieces of candy of 
uniform size and shape in said assortment thus procure one of said 
licorice pops wholly by lot or chance. 

Par. 3. Retail dealers who purchase respondents’ candy, directly 
or indirectly, expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondents thus supply 
to and place in the hands of others the means of conducting lotteries 
in the sale of their products in accordance with the sales plan here- 
inabove set forth. Said sales plan has a tendency and capacity to 
induce purchasers thereof to purchase respondents’ candy in prefer- 
ence to candy and similar products offered for sale and sold by their 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an additional piece of candy. The use by re- 
spondents of said method in the sale of candy and the sale of candy 
by and through the use thereof and by the aid of said method is a 
practice of the sort which the common law and criminal statutes 
have long deemed contrary to public policy and is contrary to an 
established public policy of the Government of the United States. 
The use by respondents of said method has a tendency unduly to 
hinder competition or to create a monopoly in this, to wit: That the 
use thereof has a tendency and capacity to exclude from the candy- 
trade competitors who do not adopt and use the same method or 
equivalent or similar methods involving the same or equivalent or 
similar elements of chance or lottery. Many persons, firms, and cor- 
porations who make and sell candy or similar products in com- 
petition with the respondents, as above alleged, are unwilling to 
offer for sale or to sell their products so packed and assembled as 
above alleged, or otherwise arranged and packed for sale to the 
purchasing public so as to involve a game of chance or any other 
method of sale that is contrary to public policy, and such com- 
petitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate consumers of, candy are 
attracted by respondents’ said method and manner of packing said 
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candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase said 
candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method by 
respondents has a tendency and capacity, because of said game of 
chance, to divert to respondents trade and custom from their com- 
petitors who do not use the same or equivalent methods, to exclude 
from the candy trade all competitors who are unwilling to and who 
do not use the same or equivalent methods because the same are 
unlawful, to lessen competition in the candy trade, to tend to create 
a monopoly of said candy trade in respondents and in such other 
distributors of said candy as use the same or equivalent methods, and 
to deprive the purchasing public of the benefit of free competition. 
The use of said method by respondents has a capacity and tendency 
to eliminate from said candy trade all actual competitors and to 
exclude therefrom all potential competitors who do not adopt and 
use the same method or equivalent methods. 

Par. 6. The aforementioned method, acts, and practices of re- 
spondents are all to the injury and prejudice of the public and of 
respondents’ competitors, as hereinabove alleged. Said method, acts, 
and practices constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, FINpDINGs 4s TO THE Facts, AND OrvER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on February 14, 1938, issued, and there- 
after served, its complaint in this proceeding upon the respondents, 
William W. Cummings, Arthur W. Lawton, and Everett Buck, in- 
dividually and trading as United States Caramel Company, charging 
them with the use of unfair methods of competition in commerce in 
violation of the provisions of said act. After the issuance of said 
complaint and the filing of respondents’ answer, the Commission, by 
order entered herein, granted respondents’ request for permission 
to withdraw said answer and to substitute therefor a substitute an- 
swer admitting all the material allegations of the complaint to be 
true and waiving the taking of further evidence and all other inter- 
vening procedure, which substitute answer was duly filed in the office 
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of the Commission. Thereafter, this proceeding regularly came on 
for final hearing before the Commission on the said complaint and 
the substitute answer, and the Commission having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. The respondents, William W. Cummings, Arthur W. 
Lawton, and Everett Buck, are individuals trading as United States 
Caramel Company, with their principal office and place of business 
located at 150 Orleans Street, East Boston, Mass. Respondents are ~ 
now, and for some time last past have been, engaged in the manufac- 
ture of candy and in the sale and distribution thereof to dealers. 
Respondents cause and have caused their products when sold to be 
transported from their principal place of business in the city of East 
Boston, Mass., to purchasers thereof in the State of Massachusetts 
and in various States of the United States and in the District of 
Columbia, at their respective places of business. There is now, and 
has been for some time last past, a course of trade and commerce by 
said respondents in such candy between and among the various States 
of the United States and in the District of Columbia. In the course 
and conduct of their business respondents are in competition with 
other firms, individuals, and corporations engaged in the sale and 
distribution of candy, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents sell and have sold to dealers, in 
interstate commerce, certain assortments of candy so packed and 
assembled as to involve the use of a lottery scheme when distributed 
to the consumers thereof. One of said assortments is sold and dis- 
tributed to the consuming public in the following manner: 

This assortment consists of a number of individually wrapped 
pieces of candy of uniform size and shape, together with a number 
of licorice pops, which licorice pops are to be given as prizes to 
purchasers of said pieces of candy of uniform size and shape in the 
following manner: The majority of said pieces of candy of uniform 
size and shape are of a certain color, but the minority of said pieces 
of candy are of a different color. The said pieces of candy of uni- 
form size and shape in said assortment retail at the price of one 
cent each, but the purchaser who procures one of the said minority 
pieces of candy is entitled to receive, without additional charge, and 
is given, one of the licorice pops heretofore referred to. The color 
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of the said pieces of candy of uniform size and shape is effectively 
concealed from the purchaser or prospective purchaser until a selec- 
tion has been made and the wrapper removed therefrom. The afore- 
said purchasers who procure one of the said minority pieces of candy 
of uniform size and shape in said assortment thus procure one of 
said licorice pops wholly by lot or chance. 

Par. 3. Retail dealers who purchase respondents’ candy, directly 
or indirectly, expose and sell the same to the purchasing public in 
accordance with the aforesaid sales plan. Respondents thus supply 
to and place in the hands of others the means of conducting lotteries 
in the sale of their products in accordance with the sales plan herein- 
above set forth. Said sales plan has a tendency and capacity to in- 
duce purchasers thereof to purchase respondents’ candy in preference 
to candy and similar products offered for sale and sold by their 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure an additional piece of candy. The use by respondents of 
said method in the sale of candy and the sale of candy by and through 
the use thereof and by the aid of said method is a practice of the 
sort which the common law and criminal statutes have long deemed 
contrary to public policy and is contrary to an established public 
policy of the Government of the United States. The use by respond- 
ents of said method has a tendency unduly to hinder competition or 
to create a monopoly in this, to wit: That the use thereof has a 
tendency and capacity to exclude from the candy trade competitors 
who do not adopt and use the same method or equivalent or similar 
methods involving the same or equivalent or similar elements of 
chance or lottery. Many persons, firms, and corporations who make 
and sell candy in competition with the respondents, as above de- 
scribed, are unwilling to offer for sale or to sell their products so 
packed and assembled, or otherwise arranged and packed for sale 
to the purchasing public so as to involve a game of chance or any 
other method of sale that is contrary to public policy, and such 
competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate consumers of, candy are 
attracted by respondents’ said method and manner of packing said 
candy and by the element of chance involved in the sale thereof in 
the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondents in preference to candy 
offered for sale and sold by said competitors of respondents who do 
not use the same or equivalent methods. The use of said method 
by respondents has a tendency and capacity, because of said game 


UNITED STATES GARAMEL CO. 1011 
1005 Order 


of chance, to unfairly divert to respondents trade and custom from 
their competitors who do not use the same or equivalent methods, to 
exclude from the candy trade all competitors who are unwilling to 
and who do not use the same or equivalent methods because the same 
are unlawful, to lessen competition in the candy trade, to tend to 
create a monopoly of said candy trade in respondents and in such 
other distributors of said candy as use the same or equivalent meth- 
ods, and to deprive the purchasing public of the benefit of free com- 
petition. The use of said method by respondents has a capacity and 
tendency to eliminate from said candy trade all actual competitors 
and to exclude therefrom ail potential competitors who do not adopt 
and use the same method or equivalent methods. 


CONCLUSION 


The aforementioned method, acts and practices of respondents, 
Wilham W. Cummings, Arthur W. Lawton, and Everett Buck, indi- 
viduaily and trading as United States Caramel Company, are all 
to the injury and prejudice of the public and of respondents’ com- 
petitors, as hereinabove found, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the substitute answer 
of respondents, William W. Cummings, Arthur W. Lawton, and 
Everett Buck, individually and trading as United States Caramel 
Company, admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, and the Commission having made its findings 
as to the facts and its conclusion that said respondents have violated 
the provisions of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 

It ts ordered, That the respondents, Wiliam W. Cummings, Arthur 
W. Lawton, and Everett Buck, individually and trading as United 
States Caramel Company, or under any other trade name, and their 
respective agents, representatives, or employees, in the offering for 
sale, sale, and distribution in interstate commerce or in the District 
of Columbia of candy, do cease and desist from: 


/ 
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1. Selling and distributing to dealers candy so packed and as- 
sembled that sales of such candy to the general public are to be made 
or may be made by means of a lottery, gaming device, or pet 
enterprise. 

2. Supplying to or placing in the hands of dealers assortments of 
candy which are used or which may be used without alteration or 
rearrangement of the contents of such packages or assortments to 
conduct a lottery, gaming device, or gift enterprise in the sale and 
distribution of the candy contained in said assortments to the 
public. 

3. Packing or assembling in the same assortment of candy for sale 
to the public at retail wrapped pieces of candy of uniform size and 
shape of different colors, together with licorice pops, or any other 
articles of merchandise, which said licorice pops or other articles 
of merchandise are to be given as prizes to the purchasers procuring 
pieces of candy of a particular color. 

It is further ordered, That the respondents shall, within 30 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


KORJENA MEDICINE ©O. ET AL. 1013 


Syllabus 


In THE Marrer oF 


KORJENA MEDICINE COMPANY AND JEROME GLADKE, 
DOING BUSINESS AS KORJENA MEDICINE COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2685. Complaint, Jan. 14, 1936—Decision, Apr. 6, 1988 


Where a proprietorship and individual engaged in offer, sale, and distribution 


(@) 


(b) 


(€) 


of so-called “Korjena,” preparation for reducing and obesity; in selling 
same through mails and other carriers in channels of interstate commerce, 
and by means of newspaper advertising, circulars, labels, container box 
displays, and written and oral statements by said individual and his agents 
and employees, and by other forms of advertising and sales promotion cir- 
culated and distributed to customers and prospective customers:and: members: 
of the purchasing public in the various States and in the District of 
Columbia— 

Represented, on letterheads, invoices, containers, and circulars, as case 
might be, that said individual was president and general manager of said 
company, and that same was a corporation, facts being that he was neither, 
and said company was not a corporation, but a proprietorship owned and 
operated by him under aforesaid name as trade name; 

Represented that said company was manufacturer of “Korjena” and owned 
and operated apparatus and machinery for that purpose, and laboratories, 
through such statements as “Manufacturers” and ‘Laboratories and General 
Offices,” ete., facts being it neither owned nor operated any manufacturing 
apparatus or machinery or laboratories, either at given address or 
elsewhere; and 

Represented that said product was drugless and safe and harmless for 
consumption and constituted a safe and sure way for reducing and a new 
and scientific treatment for Such purpose, and that it cut down moisture 
immediately, rendered fat liquid, had approval of medical profession, and 
contained two important ingredients which banished weight-inducing 
poisons and worked against fatty foods and caused fat to melt away from 
7 to 10 pounds in 2 weeks, and that weight disappeared and physical 
loveliness returned ; 


Facts being there are no such “weight-inducing poisons” known to medical 


science, nor is there any scientific treatment or remedy applicable to all 
cases or causes of obesity, tablets in question are not a Scientific treatment 
or remedy for any case or cause thereof, nor a sure way of bringing about 
permanent reduction in weight, and product, as compounded, is primarily a 
laxative or purgative, and has effect of such a product, and, as presently 
compounded, three doses constitute limit with which same can be taken 
without expectancy of injurious effects to some individuals; 


With tendency and capacity to mislead and deceive purchasers and prospective 


purchasers of drugs and other prepared products used or useful in treatment 
of obesity or reduction of weight into false and erroneous belief that said 
representations were true and into purchase of said product in reliance 
thereon, and thereby unfairly to divert substantial trade in such commerce 
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to said proprietorship and individual, from competitors who do not engage 
in making false and misleading representations to induce sale and distribu- 
tion of their products, and to the benefit and profit of the former: 
Held, That said acts and practices were to the prejudice of the public and com- 

petitors and constituted unfair methods of competition. 

Before Mr. John J. Keenan, trial examiner. 

Mr. Jay L. Jackson for the Commission. 

Mr. Walter L. Post, of New York City, for respondents. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Korjena 
Medicine Company and Jerome Gladke, an individual, and doing 
business as Korjena Medicine Company, have been and are now using 
unfair methods of competition in commerce as “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be to the public interest hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. Respondents, Korjena Medicine Company and 
Jerome Gladke, an individual, are trading as Korjena Medicine Com- 
pany, with their office and principal place of business in the city of 
Elmira in the State of New York. Respondents are now and for a 
considerable period of time immediately heretofore have been en- 
gaged in selling, offering for sale, and distributing in commerce 
among and between the various States of the United States, and in 
the District of Columbia, a prepared product called “Korjena,” de- 
scribed as a tablet and represented as a fat-reducing agent and a 
remedy for obesity and overweight. Said respondents have caused 
and now cause said product, when sold or ordered, to be shipped and 
transported from the State of origin thereof to various States of the 
United States other than the State of origin of said shipment and 
to the District of Columbia, in the course and conduct of which re- 
spondents have been and are now in competition with corporations, 
partnerships, and with other firms and individuals engaged in like 
commerce. 

Par. 2. In the course and conduct of the business, as aforesaid, 
respondents have sold and now sell the said product “Korjena” by 
use of the mails, by use of interstate carriers, and other channels of 
interstate commerce, by means of radio broadcasts, newspapers, pam- 
phlets, periodicals, labels, and other forms of literature and advertis- 
ing which have had or have a circulation in and through the various 
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States of the United States and in the District of Columbia, and also 
in circulars, carbon box displays, labels, pamphlets, printed matter, 
and other forms of advertising and promotion, including radio broad- 
casts and statements by respondents and by agents, employees, and 
representatives of respondents, which have been and are circulated 
and distributed to customers and prospective customers in and 
through the various States of the United States and in the District 
of Columbia, in the course and conduct of which said respondents 
have made and now make false and misleading statements and repre- 
sentations all to the injury of the public and to the injury of competi- 
tors of said respondents. 

Par. 3. In the course and conduct of the business, advertising, 
promotion, sale, and offering for sale of the said “Korjena” product, 
as aforesaid, said respondents have authorized, published and made, 
and now authorize, publish, and make, the following statements and 
representations, among others, to wit: 

| Nore—The quoted matter which follows at length in the com- 
plaint at this point and is reproduced verbatim in the findings znfra 
at p. 1021, as respects parts thereof, numbered (1) to (5) inclusive, is, 
as to such parts, omitted here in the interest of brevity, balance 
thereof being as below set forth. ] 

(6) Newspaper ads by respondents, independently and jointly with other 


advertisers : 
FAT DANGEROUS 


Get Rid Of It Quick 
(Picture omitted.) 

No need for undue alarm, but it should be pointed out that fat interferes 
with the blood circulation, strangles heart action, shortens life. Fat folks tire 
easy, get winded quick, live in sluggish discomfort. Get rid of fat—harmlessly, 
easily, pleasantly—by using the means employed by nature to build fat as the 
means of getting rid of it. REVERSE THE ENTIRE FAT-MAKING PROC- 
ESS. That’s the secret of Korjena, and Korjena alone does it. It calls a halt 
on fat formation. Then it harmlessly, decently, quietly, tears down accumu- 
lated fat. The system doesn’t know what’s happening. Start with Korjiena 
today. Laugh with joy as you see pounds disappear, often 7-10 in a single 
treatment, while living in comfort, eating aS you please. Very first box of 
Korjena must satisfy or money refunded. $1 package, now ______ 69¢. 


NOW LOSE FAT 
7-10 lbs. in 2 weeks 
No Starving—Do This and Inches of Fat Melt Away 


If you want to lose fat—inches off waists, busts, hips or arms, here’s 
the way doctors say is SAFH, sure and easy. EAT ALL YOU WANT, just 
cut down on sweets and do this: After each meal take a Korjena Tablet with 
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water. This cuts down moisture weight instantly. Fat disappears and physical 
loveliness returns. Korjena—harmless—drugless—contains two important in- 
gredients. One banishes weight-inducing poisons. The other works against 
fatty food. Fat melts away—7-10 pounds in 2 weeks. Try this way. Take 


Korjena. 
MARSHALL’S 


NOW LOSE FAT 
7-10 lbs. in 2 weeks 
No Starving—Do This and Inches of Fat Melt Away 


If you want to lose fat—inches off waists, busts, hips, or arms, here’s the 
way doctors say is SAFE, sure and easy. EAT ALL YOU WANT, just cut 
down on sweets and do this: After each meal take a Korjena Tablet with water. 
This cuts down moisture weight instantly. Fat disappears and physical love- 
liness returns. Korjena—harmless—drugless—contains two important ingre- 
dients. One banishes weight-inducing poisons. The other works against fatty 
food. Fat melts away—7-10 pounds in 2 weeks. Try this way. Take Korjena. 


(Sold on money-back guarantee) 
At All 


WALGREEN STORES 


DOCTOR LOSES FAT 


39 lbs. Tells How 


(Picture omitted.) 

Doctor who developed a remarkably, quick and easy way to take fat off 
himself, now gives his prescription to the world. It is called Korjena. A new 
and different way to lose weight WHILE YOU BAT ALL YOU WANT. 
It’s so easy, you simply take one tiny tablet after meals. Swiftly Korjena 
banishes that bloated distressed feeling, then works on fatty tissue and dis- 
solves it away. You actually lose from 3 to: 7 pounds first two weeks. 

Medical science has proved that Korjena is SAFE. Does not affect the heart, 
the glands, or stomach. Korjena does just one thing exceedingly well—it takes 
pounds and inches off chin, neck, arms, waist, hips and gives you that com- 
plete slenderness which makes women attractive. Korjena costs only few 
cents a day. Try this marvelous prescription. In two weeks you will be de- 
lighted with the results or your money refunded. 


On Sale At 


DEAN’S CUT RATE 
DRUG STORE 


84 Main St. 
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(7) Radio broadcasts, among others, by respondents independently or jointly 
with other advertisers, over station KFWB, Hollywood, California (Con- 
tinuity ) : 


KFWB 

TUESDAY, July 3, 1934 

12:45 P. M. 

OPENING ANNOUNCEMENT: 


CHIMES 


ANNOUNCER: 

The modern woman demands youth and beauty—but she can’t look youthful, 
she can’t be beautiful, if she’s too FAT. Let Miss Mary Blake of the KORJENA 
LABORATORIES tell you how modern men and women are losing weight 
quickly and safely. Miss Mary Blake. 

BLAKE: 

When you looked in your mirror this morning, what did you see? A woman 
trim, neat of face and figure, a picture which pleased you; or a woman a little 
old looking, a little tired locking. a little puffy as to face and figure—in other 
words FAT. Isn’t it a crime what too many pounds can do to any woman’s 
iooks? And that isn’t the worst of it—-who can feel alert, bright, and happy 
with pounds and pounds of superflous fat making themselves felt—and seen? 
Well then, why not do something about it?. I know. Most methods of weight re- 
duction have been unsatisfactory. Dieting weakens resistance and ruins dis- 
positions. Exercise is wearying if enough is taken to have any effect on over- 
weight, and what with this and that to be done, you can’t afford to start the day 
tired out. But have you heard of the new scientific method of weight reduction 
by which many are losing as much as seven to ten pounds in two weeks without 
dieting, without exercising? A method which is safe—harmless—yet without 
drugs? Such is the KORJENA METHOD of weight control. All you have to 
take is one tiny easy-to-take KORJENA tablet before each meal, and allow it to 
work with nature in dissolving fatty tissues, and ridding the system of toxins 
and weight-inducing poisons. Sounds almost too good to be true doesn’t it? 
But that’s the story of KORJENA, which is recommended by modern doctors 
everywhere. If you’re burdened down with too many pounds—if you’ve just 
sort of let yourself go thinking “what’s the use, I’m just too fat and what’s to 
be done about it?”’—what a thrill is in store for you when you see those pounds 
melt away, and inches disappear from places where inches had no right to be! 
KORJENA—K-O-R-J-H-N-A—costs so little—just one dollar for a two weeks 
supply, and it’s sold with a money-back guarantee. Get it at any Owl, Thrifty, 
Sontag, Smile Store, and other leading drug stores. 


TRICO a Se ee ee eee eee eee ee 
CLOSING ANNOUNCEMENT: 

BLAKE: 

Any doctor will tell you that too much fat is not only ugly it is often actually 
dangerous to health. In addition, no woman can afford to lose her charm. The 
modern woman demands youth and beauty, and she knows she can’t be attractive 
if she’s too fat. So she doesn’t starve herself, and weaken her resistance and 
ruin her disposition; she doesn’t exercise violently and develop hard muscles; 
she simply takes one tiny KORJENA tablet before each meal, and watches the 
fat disappear and the inches vanish from the places where they were not meant 
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to be. Think of that—many women are losing from seven to ten pounds in two 
weeks SAFELY, SCIENTIFICALLY, without dieting, without exercising. The 
only thing you must do is to cut down. on sweets—and of course be faithful in 
taking one KORJENA TABLET before each meal. Otherwise eat what you 
please. Three big meals a day if you like. Why not weigh yourself today, 
start taking one KORJENA tablet before each meal, and weigh yourself again 
in two weeks—then see if you don’t agree that the KORJENA way is the 
ideal method of getting rid of excess, unattractive fat. KORJENA, spelled 
KORJEN A—costs but one dollar for a two weeks supply, is sold on a 
money-back guarantee, and will be found at all Owl, Thrifty, Sontag, Smile 
Stores and all leading drug stores. 

Par. 4. In the course and conduct of the business aforesaid, and 
in the advertising, promotion, selling, and offering for sale of re- 
spondents’ Korjena product, as aforesaid, respondents and their 
agents, employees, and representatives have falsely and misleadingly 
stated, represented and implied and now falsely and misleadingly 
state, represent, and imply that Jerome Gladke is the president and 
general manager of the Korjena Medicine Company, manufacturers 
of “Korjena,” with laboratories and general offices at 103-7 West 
Church Street, Elmira, N. Y.; that said Korjena Medicine Company 
is a corporation, owns and operates apparatus and machinery, manu- 
factures the said Korjena product, and owns and operates labora- 
tories; whereas, in truth and in fact, the said Korjena Medicine Com- 
pany is merely an assumed trade name and is not incorporated; 
Jerome Gladke is not the president and general manager of said 
Company or of said Company as a corporation; respondents do not 
manufacture the said Korjena product, do not own or operate any 
apparatus or machinery, and do not own and operate laboratories, 
elther at 103-7 West Church Street, Elmira, N. Y., or elsewhere. 

In the course and conduct of the business aforesaid, and in the ad- 
vertising, promotion, selling, and offering for sale of respondents’ 
Korjena product, as aforesaid, respondents and their agents, em- 
ployees, and representatives have further falsely and misleadingly 
stated, represented, and implied and now falsely and misleadingly 
state, represent, and imply that the said “Korjena” is drugless; that 
it is safe for human consumption and harmless; that it is a reducing 
agent for body fat and overweight; that it is a remedy for excessive 
body weight; that it is a new and scientific treatment for reducing 
body fat and body weight; that it was discovered by a doctor and is 
prescribed by doctors; that it has the approval of the medical pro- 
fession in general; that it is a safe and sure way for reducing body 
fat and body weight; that it cuts down moisture weight instantly ; 
that weight disappears and physical loveliness returns; that it con- 
tains two important ingredients, which banish weight inducing 
poisons and work against fatty foods; that fat melts away from 
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seven to ten pounds in two weeks; that fat is dangerous; and that 
“Korjena” is a cure for body fat and excess body weight; whereas, in 
truth and in fact, the said product is not drugless; is not safe for 
human consumption and harmless and cannot be taken with im- 
punity by all who may use the same; is not a body fat or overweight 
reducing agent; is not a remedy for excessive body weight; 1s neither 
new nor a scientific treatment for reducing body fat and body weight; 
was not discovered by a doctor; is not prescribed by doctors; does not 
have the approval of the medical profession in general, substantially, 
or at all; is not a safe and sure way of reducing body fat and body 
weight; does not cut down body moisture instantly; does not cause 
physical loveliness to return; does not and cannot banish weight in- 
ducing poisons or work against fatty foods; does not melt fat away 
from 7 to 10 pounds in 2 weeks or at all; fat is not dangerous, and 
“Korjena” is not a cure for body fat or excessive body weight. 

Par. 5. That the aforesaid false and misleading statements made 
by respondents in the sale of the said “Korjena” product have had and 
have the tendency and capacity to mislead and deceive and do mis- 
lead and deceive the purchasing public into the erroneous belief that 
said statements and representations are true; that respondents’ so- 
called “Korjena” tablets are a cure, remedy and preventative for fat- 
ness, obesity and body fat and excessive body weight. Said state- 
ments and representations have tended to induce and have induced the 
purchase of respondents’ product in reliance on such erroneous beliefs, 
in consequence of which trade has been and is diverted to respondents 
from their competitors who do not misrepresent their products, all 
thereby substantially injuring competition and competitors of re- 
spondents in interstate commerce, 

Par. 6. The above acts and practices of respondents are to the in- 
jury and prejudice of the public and to competitors of respondents 
in interstate commerce within the meaning and intent of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Finpincs AS To THE Facts, AND OrpER 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission on January 14, 1936, issued, and on 
January 17, 1936, served, its complaint in this proceeding upon 
respondents, Korjena Medicine Company and Jerome Gladke, an 
individual, doing business as Korjena Medicine Company, charging 
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said respondents with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint, and the filing of respondents’ answer thereto, 
testimony and other evidence in support of the allegations of the 
complaint were introduced by Jay L. Jackson, attorney for the Com- 
mission, before John J. Keenan, an examiner of the Commission 
theretofore duly designated by it, and in opposition to the allegations 
of the complaint by Walter L. Post, Attorney for the respondents, 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission. Therefore, this proceeding regularly 
came on for final hearing before the Commission on the said com- 
plaint, and the answer thereto, testimony and evidence, brief in sup- 
port of the complaint, and respondents not having filed any brief or 
requested oral argument in opposition to said complaint; and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public, and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paragrary 1. Respondent, Korjena Medicine Company, is a pro- 
prietorship controlled, owned, and operated by respondent, Jerome 
Gladke. Respondent Jerome Gladke is an individual doing busi- 
ness and trading under the name and style of Korjena Medicine Com- 
pany. The office and principal place of business of said respondents 
is located at 103-7 West Church Street, in the city of Elmira, in the 
State of New York. On the 14th day of January 1936, and for a 
considerable period of time immediately and continuously thereto- 
fore, respondents were, and since that date have been, engaged in the 
business of offering for sale, selling, and distributing in commerce 
among and between the various States of the United States, and in 
the District of Columbia, a prepared product called “Korjena,” de- 
scribed as a fat-reducing agent and a remedy for obesity and over- 
weight. Said respondents have caused, and cause, said product, when 
sold or ordered, to be shipped and transported from the State of New 
York to wholesale and retail purchasers and sellers thereof located 
in various States of the United States other than the State of New 
York, and in the District of Columbia. 

In the course and conduct of the business aforesaid, respondents 
have been, and are, in competition with corporations, partnerships, 
and with other firms and individuals engaged in the business of 
offering for sale, selling and distributing, in commerce among and 
between the various States of the United States, and in the District 
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of Columbia, preparations and products described and used as a 
treatment for obesity and overweight and products which are similar 
in nature and use to the products of respondents. — 

Par. 2. Respondents have sold and sell the aforesaid “Korjena” 
product by means of the United States mails and other carriers in 
the channels of interstate commerce and by means of newspaper ad- 
vertising, circulars, labels, container box displays, and written and 
oral statements by respondents and agents and employees of respond- 
ents, and by other forms of advertising and sales promotion, which 
have been, and are, circulated and distributed to customers and pros- 
pective customers and to members of the purchasing public in general 
located in the various States of the United States, and in the District 
of Columbia, in the course of which it has been, and is, the practice 
-of respondents to authorize, publish and make, and to cause to be dis- 
tributed, by the mediums hereinafter, indicated the following state- 
aments and representations, among others, to wit: 

(1) Letterheads: 

Korjena Medicine Company 
Manufacturers of 
KORJENA 
Sold Exclusively at the Leading Store 
in Principal Cities 
Jerome J. Gladke 
President & Gen’l. Manager 
Laboratories 
and General Offices 
103-7 W. Church St. 

Elmira, N. Y. 

“Wor Excessive Fat Specify KORJENA” 


(2) Invoices: 
Korjena Medicine Co. 


Jerome J. Gladke Manufacturers of Laboratories 
‘President & Gen’l. KORJENA and General Offices 
Manager A Scientific Treatment 103-7 W. Church St. 

for the Reduction of Elmira, N. Y. 


Hxcessive Fat 


(3) Pasteboard container: 


KORJENA 
A Scientific Treatment 
for the Reduction of 
Excessive Fat 

Price $1.00 

Korjena Medicine Co. 

Genuine 
Laboratories Elmira, N. Y., U.S. A. 
160451™—39—voL, 26——67 
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This treatment is Guaranteed 
HARMLESS 
Reg. U. S. Pat. Off. © 1931 K. M. Co. 


DIRECTIONS 


Take 1 tablet after each meal with enough water to swallow easily. These 
tablets should be faithfully taken regularly as directed. Two or three pack- 
ages are usually required for the best result. 

IMPORTANT Watch Your Weight 

Weigh yourself before starting this treatment. Weigh yourself again in 
Two Weeks. These tablets are guaranteed HARMLESS. 


This package contains 
42 Korjena Tablets 
Two Weeks Treatment 


(4) Small boxes in which Korjena is packed for shipment: 
Korjena Medicine Co.—Laboratories— 


BMI Nie Ye, Wawa As 


(5) Cireular: . 
IMPORTANT 


Mr. Foreman: 


In setting please follow style indicated closely, especially as to bold face 
Gothic headlines. Same size, FAT always in caps. This is NECESSARY to 
make copy effective and justify further advertising. 


KORJENA MEDICINE Co. 


Copyright, 1935 
Korjena Medicine Co. 


RENDER FAT 
To Lose Pounds 
Ugly Pounds Pour Off When 
Fat is Made Liquid 


(Picture omitted ) 


You can’t open your body and take out surplus fat, then how can you lose 
weight unless you render the fat, as you do when cooking fat or suet? New- 
Improved Korjena. Tablets ‘renders fat’—makes the - fatty tissue become 
liquid—then it naturally passes out of your body through elimination—fat 
melts away 7-10 pounds first two weeks. 
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Quickly ugly fat disappears from bust, neck, arms, legs, waist, hips. Your 
new slenderness is appealing and once again you enjoy wearing the smart 
dresses and pretty things that make you attractive. 

We recommend the New-Improved Korjena Tablets. They are absolutely 
harmless—Guaranteed SAFE—learn how easy and quick it is to lose fat with 
Korjena. Very first box must satisfy or money back. Korjena $1, our special 
price 89¢. 


Mr. Drueeisr: 

Please include the above instructions to Foreman, when sending Ad to 

newspaper. This is IMPORTANT. 
_ Par. 3. As more fully appears from the foregoing, in the course of 
offering for sale, selling, and distributing the said Korjena, the 
respondents state and represent that Jerome Gladke is the president 
and general manager of the Korjena Medicine Company; that the 
said company is a corporation; that the said company is a manu- 
facturer of Korjena and owns and operates apparatus and machinery 
for that purpose, and owns and operates laboratories; whereas, the 
said statements and representations are wholly false and untrue in 
that Jerome Gladke is not the president and general manager of said 
company or of said company as a corporation; that said company 
is not a corporation but is a proprietorship owned and operated by 
the said respondent Jerome Gladke under the name thereof as a trade 
name; that said respondents do not manufacture the said Korjena 
product, do not own or operate any manufacturing apparatus or 
machinery, and do not own or operate laboratories either at 103-7 
West Church Street, Elmira, N. Y., or elsewhere. 

In the course and conduct of the business of offering for sale, sell- 
ing, and distributing the aforesaid Korjena product, as more fully 
appears above, respondents further state and represent to customers 
and to the buying public at large that the said Korjena product is 
drugless, safe for human consumption and harmless, a remedy and 
cure for body fat and excessive body weight, and a safe and sure way 
for reducing body fat and body weight; that it is a new and a scien- 
tific treatment for reducing body fat and body weight; that it cuts 
down moisture immediately; that it renders fat liquid; that weight 
disappears and physical loveliness returns; that it has the approval 
of the medical profession in general, and that it contains two impor- 
tant ingredients which banish weight-inducing poisons and work 
against fatty foods, and causes fat to melt away from 7 to 10 pounds 
in 2 weeks. 

Par. 4. The foregoing statements are, and each of them is, false and 
misleading. 

Each tablet of the said Korjena product is a compound of the 
following drugs and ingredients: Phenolphthalein, leptandrin, 
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phytolacca, iodine, resins, calcium as calcium carbonate, and mineral 
oil. The aforesaid product as compounded is primarily a laxative 
or purgative being composed of the laxative drugs, phenolphthalein, 
leptandrin, and phytolacca. These drugs are known as gastro-in- 
testinal irritants because of their effects. upon the gastro-intestinal 
tract and each of them has dangerous properties for harm and injury 
to human beings when taken internally, the period required for 
producing such effects depending upon the idiosyncracies of each 
individual. As presently compounded or constituted, three doses of 
the said tablets is the limit within which the same can be taken with- 
out the expectancy of injurious effects to some individuals. The 
product cannot, therefore, be represented as drugless, safe, or 
harmless. 

The said Korjena tablets would not be useful in the treatment of 
obesity resulting from hypothyroid conditions and cannot be expected 
to have any therapeutic effect on obesity due to pituitary or other 
glandular disorders. It would not directly affect the metabolism of 
the body and would not be used in any case of obesity except possibly 
in the case of superalimentation, and then only in limited doses. 
There is no scientific treatment or remedy applicable to all cases or 
causes of obesity, and the said Korjena tablets are not a scientific 
treatment. or remedy for any case or cause of obesity and not a sure 
way of bringing about permanent reduction in weight. 

The quantity of food absorption in the human system is directly 
related to the quantity of food intake and to the period in which 
digested food remains in the intestines. Fat is primarily formed 
from sugars, and sugar not oxidized is converted into fat. Where 
the causes for obesity are internal, there is delayed metabolism in 
such a way as to induce the formation of excess adipose tissue, other- 
wise known as fat. Fat is reduced or used by inducing oxidation, but 
it is not rendered liquid in this process. Oxidation, the burning 
process by which fat is destroyed, is induced by way of exercise or 
increased activity in all the body functions. 

Respondents’ Korjena tablets do not work against fatty tissue, » 
render fat liquid, reverse the entire fat-making process and by such 
method effect a reduction in fat or weight, or work against fatty 
foods. There is no such thing in medical science as “weight-induc- 
ing poisons” which are, or can be, banished by the taking of respond- 
ents’ product. Respondents’ product is wholly laxative or purga- 
tive in effect, but purgation alone has no effect upon obesity itself, 
except as it causes starvation and thus a loss of weight due to a lack 
of food. When the purgation process ceases and the person eats 
again, the loss of weight is regained. The taking of respondents’ 
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tablets as prescribed over a period of two weeks would be expected 
to effect a loss of weight due to dehydration, but this loss is quickly 
replaced following the intake of water. The loss of body moisture 
is not instantaneous, but is accomplished only after the product has 
had its laxative or purgative effects. Thus, any loss of weight in- 
duced by the taking of respondents’ product is not evidence of a cor- 
rection or cure of the causes and cannot be maintained or made 
permanent except through continuation of purgation or by continued 
reduction in food intake and control of diet once weight is lost as 
a result of the purgation process. 

Par. 5. The statements and representations made by respondents, 
as set forth in paragraph 8 above, have, and each of them has, the 
tendency and capacity to mislead and deceive purchasers and pro- 
spective purchasers of drugs and other prepared products used or use- 
ful in the treatment of obesity or reduction of weight into the false 
and erroneous belief that the said representations are true and into 
the purchase of respondents’ product in reliance thereon, and thus 
unfairly to divert substantial trade in said commerce to respondents, 
all to the benefit and profit of respondents, from competitors of 
respondents, who do not engage in making false and misleading 
representations to induce the sale and distribution of their products. 


’ CONCLUSION 


The aforesaid acts and practices of respondents, Korjena Medicine 
Company and Jerome Gladke, trading as Korjena Medicine Com- 
pany, are to the prejudice of the public and respondents’ competitors 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of re- 
spondents, testimony and other evidence taken before John J. 
Keenan, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, by Jay L. Jackson, counsel for the Commission, and by 
Walter L. Post, counsel for respondents, and upon brief filed herein 
by counsel for the Commission, respondents having filed no brief 
and having requested no oral argument, and the Commission having 
made its findings as to the facts and its conclusion that the said 
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respondents have violated the provisions of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 

It is ordered, That respondents, Korjena Medicine Company and 
Jerome Gladke, their representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution in interstate 
commerce and in the District of Columbia of the products now de- 
signated as “Korjena,” or “Korjena Tablets,” or of any product or 
products of substantially the same or similar ingredients, or pos- 
sessing the same or similar properties, under the same or any other 
name or names, do forthwith cease and desist, directly or indirectly, 
from representing : 

1. That Jerome Gladke is the President of Korjena Medicine 
Company, or that Korjena Medicine Company, as now constituted 
and doing business, is a corporation. 

2. That Korjena Medicine Company, or any selling company oper- 
ated by Jerome Gladke, is a manufacturer of its products, or owns or 
operates laboratories, when such is not the fact. 

3. That said products are drugless, or safe for human consumption 
and harmless, or a remedy or a cure for body fat and excess body 
weight, or a safe and sure way of reducing body fat and body weight, 
or a scientific treatment for reducing body fat and body weight, or 
cut dewn body moisture immediately, or render fat liquid, or cause 
physical loveliness to return, or banish weight-inducing poisons, or 
work against fatty foods, or have the approval of the medical pro- 
fession in general. 

It is further ordered, That respondents shall, within 60 days after 
service upon them of this order, file with the Commission a report in 
writting setting forth in detail the manner and form in which they 
have complied with this order. 
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In THE Marrer or 


GEORGE FOSTER, INC., AND GEORGE FOSTER, INDIVID- 
UALLY AND AS OFFICER OF GEORGE FOSTER, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3322. Complaint, Feb. 3, 1938—Decision, Apr. 6, 1938 


Where a corporation and an individual, its president and principal stockholder, 


(@) 


(b) 


(ec) 


(d) 


(e) 


engaged in the manufacture of food flavors, food products, cosmetics and 
toilet supplies, and in the sale and distribution of said products and of other 
articles of merchandise; in circulars and other advertising literature, dis- 
tributed through the mails to retailers and prospective retailers and to the 
consuming public, announcing the various “deals” of said corporation and 
individual— 

Represented as customary or regular retail prices for their said products 
prices which were fictitious and greatly in excess of the regular or cus- 
tomary figures at which such products were sold or offered or expected to 
be offered for sale at retail, through various offers or “deals” at such pre- 
tended prices, including its “Regular $1.25 Value Bottle of Pure-Strong- 
Famous Vanilla Flavor,” and its “50 cent” “Blue Spruce Medicated Balm” ; 
Described flavorings made from chemical compounds as substitutes for the 
juice of fruit, nuts, beans or berries, as pure flavorings through referring, 
as above set forth, to its said “Pure-Strong-Famous Vanilla Flavor,” facts 
being said product was a cheap imitation vanilla flavoring compound; 
Represented that products offered by them had established sales records, 
through such statement as “With every deal that you buy we give you an 
additional big selling 50¢ retail item FReEn,’ facts being its said “Blue 
Spruce Medicated Balm,” thus referred to, was not such an item and did 
not have an established retail sales value; 

Represented that said articles of merchandise offered and sold by them 
would be given free of cost, through such statements as “A gorgeous and 
costly Windsor fruit and salad bowl and $1.00 silverware coupon FREE,” 
and “Included with this shipment, large deluxe $2.00 sample case with 6 
Rogers teaspoons for carrying and displaying the complete deal ABSo- 
LUTELY FREE,” facts being no merchandise was given away free by them, 
but cost thereof was included in specified prices to be paid by purchaser 
of the said deal or deals of which such merchandise was a part; and 
Represented that their coupons offered in connection with their said deals 
or merchandising plans possessed designated values or were valuable, 


‘through such statements as “$1.00 Coupon for 6 Genuine Rogers Spoons and 


a Regular $1.25 Value Bottle,” etc., and “Windsor fruit and salad bowl and 
$1.00 silverware coupon,” facts being said coupons did not have a $1.00 
value and were not redeemable in said silverware unless accompanied by 
20 three-cent stamps; 


With result that members of the purchasing public, in accordance with general 


public understanding of custom of marking or stamping actual retail price 
or value on various commodities as indication of quality of product thus 
marked, were led, erroneously and mistakenly, to believe that actual value 
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and selling price of said products were prices stamped or marked thereon, 
and of thereby placing in hands of others means of deceiving and defraud- 
ing purchasing public and of misleading substantial portion of such public 
into erroneous belief that aforesaid statements and representations were 
true, and into purchase of substantial quantities of their said products by 
reason of such erroneous belief, and with effect of unfairly diverting trade 
to them from competitor manufacturers and distributors who do not mis- 
represent the price at which their goods are sold or otherwise publish 
untrue claims for their products; to the substantial injury of competition 
in commerce among the various States and in the District of Columbia: 

Held, That such methods, acts, and practices were to the injury and prejudice 
of the public and competitors and constituted unfair methods of com- 
petition. 


Mr. D. C. Daniel for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that George 
Foster, Inc., a corporation, and George Foster, individually and as an 
officer of George Foster, Inc., hereinafter referred to as respondents, 
have been and are now using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to the 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges in 
that respect as follows: 

Paracraru. 1. Respondent George Foster, Inc., is a corporation or- 
ganized and existing under and by virtue of the laws of the State of 
Minnesota, having its principal office and place of business at 225 
East Fourth Street, St. Paul, Minn. Respondent George Foster is 
an individual and is the president of, and the principal stockholder 
in, the respondent George Foster, Inc., and formulates, controls, and 
directs its policies and practices. Respondent George Foster has his 
offices at the same address as that of the respondent George Foster, 
Inc. Said respondents act together and in cooperation with each 
other in doing the acts and things hereinafter alleged. Respondents 
are now, and have been for more than 1 year last past, engaged 
in the manufacture of food flavors, food products, cosmetics, and 
toilet supplies, and in the sale and distribution of said products and 
of other articles of merchandise. Respondents cause their said prod- 
ucts when sold to be transported from the principal place of busi- 
ness of the respondent George Foster, Inc., in the State of Minnesota, 
to retail dealers and the purchasing public at their respective points 
of location in the various States of the United States and in the Dis- 
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trict of Columbia. There is now and has been for more than 1 year 
last past a course of trade and commerce by said respondents in such 
products between and among the various States of the United States 
and in the District of Columbia. Respondents are now, and for 
more than 1 year last past have been, engaged in substantial com- 
petition with other corporations and individuals and with partner- 
ships engaged in the sale and distribution of like and similar prod- 
ucts im commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of their business as referred to 
in paragraph 1 hereof, respondents advertise and have advertised in 
magazines of interstate circulation, and distribute and have distrib- 
uted circulars and other advertising literature through the United 
States mails to retail dealers and prospective retail dealers and to 
the consuming public announcing their various “deals.” The retail 
dealers to whom respondents sell their said products in turn offer for 
sale and sell the same to the general purchasing public. Respond- 
ents’ said advertising matter contains and has contained false and 
misleading statements and representations of which the following are 
examples but are not all inclusive: 

$1.00 Coupon for 6 Genuine Rogers Spoons And a Regular $1.25 Value Bottle 
of Pure-Strong-Famous Vanilla Flavor. 

— — With every deal that you buy we give you an additional big selling 50¢ 
retail item FREE. 

A gorgeous and costly Windsor fruit and salad bowl and $1.00 silverware coupon 
FREE. 

Also included with this shipment, large deluxe $2.00 sample case with 6 
Rogers teaspoons for carrying and displaying the complete deal ABSOLUTELY 
FREE. 

The labels attached to said bottle of vanilla and to the jar of said 
“additional big selling 50¢ retail item,” which, in fact, is respondents’ 
“Blue Spruce Medicated Balm,” are price marked $1.25 and 50¢ 
respectively. 

Par. 8. In truth and in fact, the said vanilla flavoring did not, and 
does not, contain ingredients of a “pure” vanilla flavoring, but was 
and is a cheap imitation vanilla flavoring compound which did not 
and does not have a “regular $1.25 value”; said coupons did not and 
do not have a $1.00 value, nor were they redeemable in said silver- 
ware unless accompanied by 20 three-cent stamps; “Blue Spruce 
Medicated Balm” was not and is not an additional big selling 50¢ 
retail item,” but on the contrary, did not and does not have an es- 
tablished retail sales value; the retail prices set forth hereinabove 
for said vanilla and “Blue Spruce Medicated Balm” are fictitious and 
greatly in excess of the normal retail values of said products and 
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the prices at which said products are ordinarily sold or ever intended 
to be sold to the ultimate consumers thereof; no merchandise is given 
away “free” by said respondents, but the cost thereof is included in 
the specified price to be paid by the purchaser of the said “deal” or 
“deals” of which said merchandise is a part. 

Par. 4. For many years a substantial portion of the consuming 
public has had and has expressed a marked preference for flavoring 
extracts, food products, cosmetics, and similar commodities which are 
composed of superior ingredients produced by manufacturers who 
sell at prices in excess of the general and usual range of prices for 
similar products or for products made with inferior ingredients. The 
said manufacturers, following the custom herein detailed, have 
marked and stamped the suggested retail prices on said products to 
indicate the superior quality and character of the product and its 
higher value. 

The public generally understands the custom of marking or stamp- 
ing the actual retail price or value on various commodities and has 
been led to, and does, place its confidence in the price markings so 
stamped on commodities and the representations thereby made as to 
the quality of the product to the extent that it purchases a substantial 
volume of merchandise in reliance on this aforesaid custom. As a 
result of the respondent’s representations, members of the purchas- 
ing public are led to erroneously and mistakenly believe that the 
actual value and selling price of respondents’ products are the 
prices stamped or marked thereon, when, in fact, many of the prices 
so stamped or marked are fictitious and in no sense represent the 
actual selling price or value of the products referred to. Thus re- 
spondents, by distributing said advertising literature containing the 
said false and misleading statements and representations to said 
retail dealers, have placed and are placing in the hands of others 
the means of deceiving and defrauding the purchasing public. 

Par. 5. The use by respondents of the false and misleading state- 
ments and representations set forth herein has had, and now has, the 
capacity and tendency to mislead and deceive, and has misled a 
substantial portion of the purchasing public into the erroneous be- 
lief that such statements and representations are true and into the 
purchase of substantial quantities of said respondents’ products as a 
result, of such erroneous belief. There are among the competitors 
of respondents, as mentioned in paragraph 1 hereof, manufacturers 
and distributors of like and similar products who do not misrepresent 
the price at which their products are sold, or otherwise publish claims 
for their products which are untrue. ey the statements and repre- 
sentations aforesaid, trade is unfairly diverted to respondents from 
such competitors amid as a result thereof, substantial injury is being, 
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and has been done by respondents to competition in commerce among 
and between the various States of the United States and in the Dis- 
trict of Columbia. 

Par. 6. The aforesaid methods, acts, and practices of respondents 
are all to the injury and prejudice of the public and of respondents’ 
competitors, and constitute unfair methods of competition in com- 
merce within the intent and meaning of Section 5 of an Act of Con- 
gress, entitled “An Act to create a Federal Trade Commission, to 
define its powers and duties, and for other purposes,” approved 
September 26, 1914. 


Report, Frnpincs 4s TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 3, 1938, issued, and 
thereafter served its complaint in this proceeding upon the respond- 
ents, George Foster, Inc., a corporation, and George Foster, individu- 
ally and as an officer of George Foster, Inc., charging them with 
the use of unfair methods of competition in commerce, in violation 
of the provisions of said act. After the issuance of said complaint, 
respondents filed in the office of the Commission an answer admit- 
ting all the material allegations of the complaint to be true and 
waiving the taking of further testimony and all other intervening 
procedure. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and answer, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts, 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapry 1. Respondent George Foster, Inc., is a corporation 
organized and existing under and by virtue of the laws of the State 
of Minnesota, having its principal office and place of business at 
225 East Fourth Street, St. Paul, Minn. Respondent George Foster 
is an individual and is the president of, and the principal stock- 
holder in, the respondent George Foster, Inc., and formulates, con- 
trols, and directs its policies and practices. Respondent George 
Foster has his offices at the same address as that of the respondent 
George Foster Inc. Said respondents act together and in coopera- 
tion with each other in doing the acts and things hereinafter found. 
Respondents are now, and have been for more than 1 year last past, 
engaged in the manufacture of food flavors, food products, cos- 
metics, and toilet supplies, and in the sale and distribution of said 
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products and of other articles of merchandise. Respondents cause 
their said products when sold to be transported from the principal 
place of business of the respondent George Foster, Inc., in the State 
of Minnesota, to retail dealers and the purchasing public at their 
respective points of location in the various States of the United 
States and in the District of Columbia. There is now, and has been 
for more than 1 year last past, a course of trade and commerce by 
said respondents in such products between and among the various 
States of the United States and in the District of Columbia. Re- 
spondents are now, and for more than 1 year last past have been, 
engaged in substantial competition with other corporations and in- 
dividuals and with partnerships engaged in the sale and distribu- 
tion of like and similar products in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of their business, as described 
in paragraph 1 hereof, respondents advertise and have advertised 
in magazines of interstate circulation, and distribute and have dis- 
tributed circulars and other advertising literature through the United 
States mails to retail dealers and prospective retail dealers and to 
the consuming public announcing their various “deals.” The retail 
dealers to whom respondents sell their said products in turn offer 
for sale and sell the same to the general purchasing public. Re- 
spondents’ said advertising matter contains and has contained false 
and misleading statements and representations, of which the follow- 
ing are examples but are not all inclusive: 

$1.00 Coupon for 6 Genuine Rogers Spoons and a Regular $1.25 Value Bottle 
of Pure-Strong-Famous Vanilla Flavor. 

With every deal that you buy we give you an additional big selling 
50¢ retail item FREE. 

A gorgeous and costly Windsor fruit and salad bowl and $1.00 silverware 
coupon FREE. 

Also included with this shipment, large deluxe $2.00 sample case with 6 


Rogers teaspoons for carrying and displaying the complete deal ABSOLUTELY 
FREBP. 


The labels attached to said bottle of vanilla and to the jar of 
said “additional big selling 50¢ retail item,” which, in fact, is re- 
spondents’ “Blue Spruce Medicated Balm,” are price-marked $1.25 
and 50 cents, respectively. 

Par. 8. In truth and in fact, the said vanilla flavoring did not, and 
does not, contain ingredients of a “pure” vanilla flavoring, but was 
and is a cheap imitation vanilla flavoring compound which did not 
and does not have a “regular $1.25 value”; said coupons did not and 
do not have a $1 value, nor were or are they redeemable in said 
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silverware unless accompanied by twenty 38-cent stamps; “Blue 
Spruce Medicated Balm” was not and is not an “additional big 
selling 50¢ retail item,” but on the contrary, did not and does not 
have an established retail sales value; the retail prices set forth 
hereinabove for said vanilla and “Blue Spruce Medicated Balm” 
are fictitious and greatly in excess of the normal retail values of 
said products and the prices at which said products are ordinarily 
sold or ever intended to be sold to the ultimate consumers thereof ; 
no merchandise is given away “free” by said respondents, but the 
cost thereof is included in the specified price to be paid by the pur- 
chaser of the said “deal” or “deals” of which said merchandise is a 
part. 

Par. 4. For many years a substantial portion of the consuming 
public has had and has expressed a marked preference for flavoring 
extracts, food products, cosmetics, and similar commodities which 
are composed of superior ingredients produced by manufacturers 
who sell at prices in excess of the general and usual range of prices 
fox similar products or for products made with inferior ingredients. 
The said manufacturers, following the custom herein detailed, have 
marked and stamped the suggested retail prices on said products to 
indicate the superior quality and character of the product and its 
higher value. 

The public generally understands the custom of marking or 
stamping the actuai retail price or value on various commodities 
and has been led to, and does, place its confidence in the price mark- 
ings so stamped on commodities and the representations thereby 
made as to the quality of the product to the extent that it purchases 
a substantial volume of merchandise in reliance on this aforesaid 
custom. Asa result of the respondents’ representations, members of 
the purchasing public are led to erroneously and mistakenly believe 
that the actual value and selling price of respondents’ products are 
the prices stamped or marked thereon, when, in fact, many of the 
prices so stamped or marked are fictitious and in no sense represent 
the actual selling price or value of the products referred to. Thus 
respondents, by distributing said advertising literature containing 
the said false and misleading statements and representations to said 
retail dealers, have placed and are placing in the hands of others 
the means of deceiving and defrauding the purchasing public. 

Par. 5. The use by respondents of such false and misleading 
statements and representations, as hereinabove found, has had, and 
now has, the capacity and tendency to mislead and deceive, and has 
misled, a substantial portion of the purchasing public into the 
erroneous belief that such statements and representations are true 
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and into the purchase of substantial quantities of said respondents’ 
products as a result of such erroneous belief. There are, among 
the competitors of respondents, as described in paragraph 1 hereof, 
manufacturers and distributors of like and similar products who 
do not misrepresent the price at which their products are sold, or 
otherwise publish claims for their products which are untrue. By 
the statements and representations aforesaid, trade is unfairly di- 
verted to respondents from such competitors and as a result thereof, 
substantial injury is being, and has been, done by respondents to 
competition in commerce among and between the various States of 
the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid methods, acts, and practices of respondents George 
Foster, Inc., a corporation, and George Foster, individually and as 
an officer of George Foster, Inc., are to the injury and prejudice of 
the public and of respondents’ competitors, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
the respondents admitting all the material allegations of the com- 
plaint to be true and waiving the taking of further evidence and all 
other intervening procedure, and the Commission having made its 
findings as to the facts and its conclusion that said respondents have 
violated the provisions of the Federal Trade Commission Act, 

It is ordered, That the respondent George Foster, Inc., a corpora- 
tion, and its officers, and respondent George Foster, individually, and 
their respective representatives, agents, and employees, in connection 
with the offering for sale, sale, and distribution of food flavors, food 
products, cosmetics, toilet supplies, and any other articles of mer- 
chandise, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

Representing, directly or indirectly, in any manner: 

1. As the customary or regular retail prices for such products, 
prices which are fictitious and greatly in excess of the regular or 
customary prices at which said products are sold or offered for sale 
at retail; 

2. That flavorings made from chemical compounds as substitutes 
for the Juice of fruits, nuts, beans or berries, are pure flavorings; 
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3. That any of their products have established sales records, when 
such is not the fact; 

4. That any of the articles of merchandise offered for sale and sold 
by them will be given free of cost when the cost thereof is included 
in and is a part of the sale price of articles of merchandise which 
are sold in a group; 

5. That their coupons possess designated values or are valuable, 
when such is not the fact. 

Tt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with the order to cease and desist herein- 
above set forth. 
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ROBERT MORRIS, TRADING AS D. P. PEN COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3131. Complaint, May 15, 1937—Decision, Apr. 9, 1938 


Where an individual engaged in sale and distribution of fountain pens and 
pencils, in commerce between and among the various States and in the 
District of Columbia— 

Described such pens in newspaper advertisements as possessing retail values 
and prices many times in excess of the actual price at which said individual 
sold his merchandise to ultimate purchasers, and sold many of articles dealt 
in with retail prices stamped and printed on labels attached or on containers 
thereof, which were many times in excess of the actual selling price to 
consuming public and many times in excess of their true and actual value, 
through such advertising as offering, for 59 cents, for two-day period only 
and for “special discount coupon”, as pretended, alleged “$5.00 Value 
Vacuum ‘Morris’ Fountain Pens,” etc., and, for 29 cents, “$2.00 Pencils to 
Match Above Pens”; 

Facts being such indicated retail prices, which appeared on items of merchan- 
dise or on containers thereof, were not intended to be true retail price or 
true retail value of merchandise thus price-marked, but to be far in excess 
of price to be charged and actually charged in sale of said articles to con- 
sumers purchasing in usual course of trade, and far in excess of true value 
of such articles, true retail value of which was 59 cents and 29 cents, 
respectively, and not $5 and $2, respectively, as advertised ; 

With effect of misleading a substantial part of consuming public by inducing 
them to believe that said items were superior products made by manufac- 
turer to sell at retail at a price closely approximating that stamped thereon, 
and that said pens had retail values closely approximating their purported 
retail value and price of $5, and had a value substantially in excess of their 
aforesaid actual value of about 59 cents; and with result that such false 
and misleading statements and representations constituted inducements for 
a substantial number of purchasers to buy products thus offered, sold, and 
distributed, and unfairly diverted to said individual substantial volume of 
trade from competitors, among whom there are many who manufacture 
ordinary fountain pens and others who make pens of superior quality and 
truthfully represent selling price or value to consuming public, and with 
tendency and capacity so to divert: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. John W. Norwood, trial examiner. 
Mr. S. Brogdyne Teu, IT for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Commis- 
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sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Robert 
Morris, doing business under the trade name and style of “D. P. Pen 
Company,” hereinafter referred to as respondent, is now and has been 
using unfair methods of competition in commerce as “commerce” is 
defined in said act, and it appearing to said Commission that a pro- 
ceeding by it would be in the public interest, hereby issues its com- 
plaint, stating its charges in that respect as follows: 

ParacrapH 1. Robert Morris is an individual who is now and has 
been for all times mentioned herein doing business under the trade 
name and style of D. P. Pen Company, city of Bordentown, State of 
New Jersey. Respondent is now and has been for more than 1 year 
last past engaged in the business of selling fountain pens in commerce 
between and among the various States of the United States and in the 
District of Columbia. 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said fountain pens, when sold, to be transported from his 
principal office and place of business in the State of New Jersey, to 
the purchasers thereof located in the various States of the United 
States and in the District of Columbia. There is now, and has been 
at all times mentioned herein, a constant current of trade and com- 
merce in said fountain pens sold by respondent between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of his said business, respondent 
is now, and has been, in substantial competition with other individ- 
uals and with partnerships, firms, and corporations likewise engaged 
in the business of selling fountain pens in commerce among and be- 
tween the various States of the United States and in the District of 
Columbia. 

Par. 4. Respondent, in the course and conduct of his business as 
detailed in paragraphs 1 and 2 hereof, has caused and still causes to 
be inserted in newspapers having a general interstate circulation, ad- 
vertisements purporting to be descriptive of the merchandise offered 
for sale and sold by him. The articles offered for sale and sold by 
the respondent are described in said advertisements as possessing re- 
tail values and prices many times in excess of the actual price at 
which the respondent sells said merchandise to purchasers. Many of 
said articles have retail prices stamped and printed on the labels 
attached thereto, or on the containers in which they are offered for 
sale and sold to the public. The retail prices so stamped or printed 
as aforesaid are many times in excess of the actual selling price of 
the said articles to the consuming public, and are many times in 
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excess of their true and actual value. The retail prices so stamped 
or printed, as aforesaid, are false and fictitious, and in no sense repre- 
sent either the true value or the true selling price of the article so 
price-marked. 

Among the said items advertised as aforesaid, are the following: 


1 9:30 a. m. to 9:30 a. m. to 


FRI-SAT., Sept. 11th & 12th 


8 p. m. only 8 p. m. only 


59¢ SPECIAL DISCOUNT COUPON 59¢ 


THIS CETIFICATH AND 59¢ ENTITLES THE BEARER TO ONE OF OUR 
GENUINE INDESTRUCTIBLE $5.00 VALUE VACUUM “Morris” FOUNTAIN 
PENS. Visible Ink Supply. YOU SEE the ink! A LIFETIME GUAR- 
ANTEE WITH HACH PEN. 


GET READY FOR SCHOOL OPENING 
(cut of pen) 
Visible Ink 


ONLY “MORRIS” HAS ALL NINE FEATURES REQUIRED IN A FINE 
WRITING PEN TODAY 


1—‘Morris” lifetime guarantee 6—New flat clip—will not tear pockets. 

2—Greater Ink Capacity 7—AII] fittings chromium—will not tar- 

3—One stroke vacuum fill nish. 

4—Smoother writing point 8—Latest laminated and pearl colors. 

5—Featherweight perfectly balanced 9—Full barrel visible ink supply—not 
pen mere last drop visibility. 


$2 PENCILS TO MATCH ABOVE PENS, 29¢ 


Price after 
this sale 


$5.00 


ADD LIMIT 
11¢ Extra 3 sets to 
for Mail Hach 

Orders Certificate 


The retail prices as indicated above, appearing on the items of mer- 
chandise or on the containers thereof, were not intended to be the 
true retail price or the true retail value of the merchandise so price- 
marked. The retail prices appearing on the articles, or the containers 
thereof, were intended by the respondent to be far in excess of the 
prices to be charged, and actually charged, in the sale of said articles 


D. P. PEN CO. 1039 
1086 Complaint 


to the consumer purchasing in the usual course of trade, and far in 
excess of the true value of the various articles so price-marked. 

Par. 5. Over a period of many years, manufacturers in many 
trades have formed a custom of marking or stamping on the article 
or item of manufacture, or on the container thereof, the retail price 
at which said manufacturers suggest the retailer should sell the 
item or article to the ultimate consumer purchaser; this suggested 
retail price so stamped or marked is intended to represent the cost 
of the manufacture of the article, plus a reasonable profit for the 
manufacturer and retailer, and consequently, to represent the ap- 
proximate retail sales value of the article. The range of suggested 
retail prices is intended by the manufacturer to be indicative of 
the quality and character of the materials used and the process by 
which the article is manufactured. The public generally under- 
stands the custom herein detailed, and has been led to and does 
place its confidence in the price-marking so stamped and the repre- 
sentations thereby made as to the quality of the product, to the ex- 
tent that it purchases a substantial volume of merchandise -in re- 
hance on the aforesaid custom. 

Par. 6. For many years a substantial part of the consuming public 
have expressed, have had and still have, a marked preference for 
fountain pens manufactured of superior materials and produced by 
the manufacturer thereof with the intent and design of selling said 
products for prices in excess of the general and usual run of prices 
for fountain pens manufactured with the usual and customary ma- 
terials, or with inferior materials. Said manufacturers, following 
the custom herein detailed, have marked or stamped the suggested 
retail prices on said fountain pens or on price labels or tags attached 
thereto as indicative of the superior quality and character of the 
fountain pens and their resulting higher values. 

Whenever a genuinely superior product so stamped or marked 
with the retail price thereof is offered for sale at a substantially 
reduced price, the general purchasing public has been led to be- 
lieve and does believe, that in purchasing said products it is secur- 
ing a bargain not ordinarily obtainable in the usual course of trade. 
The purchasing public has had and still has a preference for pur- 
chasing genuinely superior products sold at less than the customary 
retail price thereof over ordinary products sold for the regular 
price, which is lower than the normal retail price of the superior 
product in the customary course of trade. 

In truth and in fact, the merchandise sold by respondent and de- 
scribed herein is not a superior product, normally sold in the usual 
channels of trade for the retail price stamped on price labels or 
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tags attached thereto, or on the container thereof, or for any price 
closely approaching the said stamped retail price. 

Par. 7. There are among the competitors of respondent many yho 
manufacture ordinary fountain pens, and others who manutfac- 
ture fountain pens of superior quality, and who truthfully represent 
said pens and their selling price or value to the consuming public. 

Par. 8. The effect of the foregoing false and misleading represen- 
tations and acts of the respondent in selling and offering for sale 
the items of merchandise as herein described, with false and ficti- 
tious price-marks stamped on price labels or tags attached thereto, 
is to mislead a substantial part of the consuming public in the sev- 
eral States of the United States, by inducing them to mistakenly and 
erroneously believe that: 

The items of merchandise sold and distributed by respondents 
were and are superior products, manufactured with the intent and 
purpose on the part of the manufacturer that said products should 
be sold at retail at a price closely approximating the price stamped 
thereon. 

Par. 9. The foregoing false and misleading statements and repre- 
sentations on the part of the respondent are inducements for a sub- 
stantial number of purchasers to buy the products so offered for sale, 
sold, and distributed by respondent, and have; the tendency and 
capacity to, and do, unfairly divert to the respondent a substantial 
volume of trade from competitors of respondent engaged in similar 
businesses, with the result that substantial quantities of respondent’s 
products are sold to the consuming public on account of said be- 
liefs induced by the false and misleading representations, and as a 
consequence thereof, a substantial injury has been done to competi- 
tors in commerce among the several States of the United States, 
and in the District of Columbia. 

Par. 10. The aforementioned methods, acts, and practices of re- 
spondent are all to the prejudice of the public and respondent’s 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An. Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, FInpines As To THE Facrs, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on May 15, 1937, issued and on May 
18, 1937, served its complaint in this proceeding upon respondent Rob- 
ert Morris, an individual trading as the D. P. Pen Company. The 
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respondent failed to file answer. After due notice to respondent, hear- 
ings were held on behalf of the Commission at which hearings evi- 
dence was adduced in support of the charges in the Commission’s 
complaint. Respondent has failed to adduce evidence in opposition to 
the charges made in the Commission’s complaint. All attempts to 
serve upon respondent a copy of the Commission’s brief failed. 
Thereafter, the proceeding regularly came on for final hearing 
before the Commission on the said complaint, testimony, and other 
evidence and the Commission’s brief, and the Commission having 
duly considered the same and being now fully advised in the premises 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrarnu 1. Robert Morris is an individual doing business under 
the trade name and style of D. P. Pen Company, with his principal 
office and place of business in the city of Bordentown, State of New 
Jersey. He has been for more than 1 year last past engaged in the 
business of selling fountain pens in commerce between and among the 
various States of the United States and in the District of Columbia. 
When the fountain pens are sold the respondent transports, or causes 
them to be transported, from his principal office and place of business 
in the city of Bordentown, State of New Jersey, to purchasers thereof 
located in the various States of the United States other than New 
Jersey and in the District of Columbia. There is now, and has been 
for some time past, a course of trade in the fountain pens sold by 
respondent in commerce between and among the various States of the 
United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business respondent is now, 
and has been, in competition with other individuals and with partner- 
ships, firms, and corporations likewise engaged in the business of sell- 
ing fountain pens in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 3. The respondent, in the conduct of his business, has caused, 
and still causes advertisements purporting to be descriptive of the mer- 
chandise offered for sale and sold by him to be inserted in newspapers 
having a general interstate circulation. Said pens are described in 
such advertisements as possessing retail values and prices many times 
in excess of the actual price at which the respondent sells his merchan- 
dise to ultimate purchasers. Many of the articles have retail prices 
stamped and printed on the labels attached thereto or on the containers 
in which they are offered for sale and sold to the public. The retail 
prices so stamped or printed are many times in excess of the actual 
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selling price to the consuming public, and are many times in excess of 
their true and actual value. The retail prices so stamped or printed 
are false and fictitious and in no sense represent the true value or the 
true selling price of the article so price-marked. Among the items 
advertised as herein set out are the following: 


9:30 a. m. to 9:30 a.m. to 


8 p. m. only 8 p. m. only 


FRLI-SAT., Sept. 11th & 12th 
59¢ SPECIAL DISCOUNT COUPON ; 59¢ 


THIS CERTIFICATE AND 59¢ ENTITLES THE BEARER TO ONE OF OUR 
GENUINE INDESTRUCTIBLE $5.00 VALUE VACUUM “MORRIS” FOUN- 
TAIN PENS. Visible Ink Supply. YOU SEE the ink! A LIFETIME 
GUARANTEE WITH EKACH PEN. 


GET RHADY FOR SCHOOL OPENING 
(cut of pen) 
Visible Ink. 
ONLY “MORRIS” HAS ALL NINE FEATURES REQUIRED IN A FINE 
WRITING PEN TODAY 


1—‘Morris” lifetime guarantee 6—New flat clip—will not tear pockets. 

2—Greater Ink Capacity 7—All fittings chromium—will not 

3—One stroke vacuum fill tarnish. 

4—Smoother writing point 8—Latest laminated and pearl colors. 

5—Featherweight perfectly balanced 9—Full barrel visible ink supply—not 
pen mere last drop visibility. 


$2 PENCILS TO MATCH ABOVE PENS, 29¢ 


| Price after 
this sale 
| $5.00 


ADD 
11¢ extra 


LIMIT 
3 sets to 
for Mail 
Orders 


Each 
Certificate 


The retail prices as indicated above, appearing on the items of 
merchandise or on the containers thereof were not intended to be the 
true retail price or the true retail value of the merchandise so price- 
marked. The retail prices appearing on the articles or the con- 
tainers were intended by the respondent to be far in excess of the 
prices to be charged and actually charged in the sale of the articles 
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to the consumer purchasing in the usual course of trade, and far 
in excess of the true value of the articles so price-marked. In fact 
the actual and true retail value of the pens and pencils sold and 
distributed by respondent is 59¢ and 29¢, respectively, and not $5.00 
and $2.00, respectively, as advertised by respondent. 

Par, 4. There are among the competitors of respondent many who. 
manufacture ordinary fountain pens and others who manufacture 
fountain pens of superior quality who truthfully represent the sell- 
ing price or value to the consuming public. 

Par. 5. The effect of the foregoing false and misleading repre- 
sentations and acts of the respondent in selling and offering for sale 
the articles of merchandise as herein described, with false and ficti- 
tious price-marks stamped on price labels or tags attached thereto, or 
on the containers thereof, is to mislead a substantial part of the 
consuming public in the several States of the United States by induc- 
ing them to mistakenly and erroneously believe that the items of 
merchandise sold and distributed by respondent were and are superior 
products, manufactured with the intent and purpose on the part of 
the manufacturer that said products should be sold at retail at a 
price closely approximating the price stamped thereon; that said 
pens have retail values closely approximating the purported retail 
value and price of $5.00; and that said pens have a value substantially 
in excess of their true and actual value of approximately 59¢. 

Par. 6. The foregoing false and misleading statements and repre- 
sentations on the part of the respondent are inducements for a sub- 
stantial number of purchasers to buy the products so offered for 
sale, sold, and distributed by respondent, and have the tendency and 
capacity to and do unfairly divert to the respondent a substantial 
volume of trade from competitors of respondent also engaged in sell- 
ing and distributing fountain pens in commerce among and between 
the several States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of respondent Robert Morris, an 
individual trading as D. P. Pen Company, are all to the prejudice and 
injury of the public and of respondent’s competitors and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the Commission’s brief 
and the record herein (the respondent having filed no answer to the 
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proceeding herein and having elected not to introduce any evidence 
on his behalf or file a brief herein), and the Commission having made 
its findings as to the facts and its conclusion that said respondent 
has violated the provisions of the Federal Trade Commission Act. 

It is ordered, That respondent Robert Morris, an individual trad- 
ing as D. P. Pen Company, or doing business under any other trade 
name, his agents, representatives, servants, and employees in connec- 
tion with the offering for sale, sale, and distribution of fountain pens 
or pencils in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from, directly or indirectly: 

1. Representing, through fictitious prices marked or stamped on 
or affixed to said products, or on the containers thereof, or through 
any other means or device or in any manner, that said prices so 
marked, stamped, or affixed are the regular or customary retail prices 
for such products; 

2. Representing, as the customary or regular retail prices for such 
products, prices which are in fact fictitious and greatly in excess 
of the prices at which said products are regularly and customarily 
offered for sale and sold at retail. 

It is further ordered, That respondent shall, within 60 days from 
and after the date of service upon him of this order, file with the 
Commission a report in writing setting forth in detail the manner 
and form in which he is complying with the order to cease and desist 
hereinabove set forth. 


AMERICAN NOVELTY CO, 1045 


Complaint 


In tur Marrer or 


DONALD REICHGOTT, INDIVIDUALLY AND TRADING AS 
AMERICAN NOVELTY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3260. Complaint, Nov. 4, 1987—Decision, Apr. 9, 1938 


Where an individual engaged in sale and distribution of various articles of 
merchandise, including electric razors and pen and pencil sets, to whole- 
Sale dealers and jobbers— 

Furnished push cards for distribution of such merchandise to ultimate con- 
sumer, wholly by lot or chance, under plan or scheme by which number 
selected by chance, as disclosed under disc, determined amount paid by 
player, and in which correct chance selection from card’s list of feminine 
names of name corresponding to that disclosed under master seal after 
sale of chances, resulted in player’s receiving, without further cost, article 
of merchandise specified on card, and in which those selecting certain 
indicated numbers also similarly received articles of merchandise, which 
various articles were of a greater value than cost of single push or punch, 
and normal retail prices of which were much in excess of such cost; 

With result of supplying to and placing in hands of others, through practice 
of forwarding said cards, descriptive literature and instructions to mem- 
bers of public, means of conducting lotteries, in accordance with such plan, 
in sale of his merchandise, purchased, sold, and distributed by many, at- 
tracted by said method and element of chance involved in sale or distribu- 
tion thereof, in preference to that offered and sold by competitors, who do 
not use same or equivalent method, and with effect of unfairly diverting 
to him trade and custom from said competitors, including many who are 
unwilling to adopt and use said or any method involving game of chance 
or sale of a chance to win something by chance, or any other method 
contrary to public policy, and refrain therefrom, and do not use same or 
equivalent methods, and with tendency and capacity so to divert: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Before Mr, Miles J. Furnas, trial examiner. 
Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that Donald 
Reichgott, individually and trading as American Novelty Company 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in 
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said act, and it appearing to said Commission that a proceeding by 
it in respect thereof would be in the public interest, hereby issues its 
complaint stating its charges in that respect as follows: 

Paracrara 1. Respondent is an individual doing business under 
the trade name and style of American Novelty Company, with his 
principal office and place of business located at 1841 Broadway, New 
York, N. Y. He is now, and for several months last past has been, 
engaged in the sale and distribution of various articles of merchandise, 
iictiaie among’ others, electric razors and pen and pencil sets, to 
wholesale dealers and jobbers and to members of the public located 
at points in the various States of the United States. Respondent 
causes and has caused such merchandise when sold to be transported 
from his principal place of business in New York City to purchasers 
thereof in the State of New York and in other States of the United 
States at their respective places of location. There is now, and has 
been for several months last past, a course of trade and commerce 
by said respondent in such merchandise between and among the 
various States of the United States. In the course and conduct of 
said business, respondent is in competition with other individuals 
and with partnerships and corporations engaged in the sale and 
distribution of similar or like articles of merchandise in commerce 
between and among the various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises or lottery schemes by which said 
merchandise is distributed to the ultimate consumers wholly by lot or 
chance. Said devices and plans of merchandising consist of push 
cards, the use of which, in connection with the sale and delivery to the 
purchasing public, was and is substantially as follows: The push 
cards have a number of partially perforated disks, and when a push 
is made and the disk is separated from the card a number is dis- 
closed. There are as many separate numbers as there are disks on 
the card, but the numbers are varied or assorted and are not arranged 
in numerical sequence. The number on said disks are effectively con- 
cealed from purchasers and prospective purchasers until a selection 
has been made and the disk separated from the card. The price or 
terms of sale vary, depending upon the number obtained. Numbers 
from 1 to 10, inclusive, are free, and numbers from 11 to 35 pay in 
cents the amount of the number, and numbers over 35 pay 35 cents. 
Directly above each disk there is printed a girl’s name, and the 
card has a space prepared for recording the name of each purchaser 


AMERICAN NOVELTY CO. 1047 
1045 Complaint 


of a disk opposite the corresponding girl’s name. The card also 
has a master seal which, when removed exposes a girl’s name cor- 
responding to one of those appearing under said disks. The pur- 
chaser who pushed the disk corresponding to the name under the 
master seal is entitled to a specified article of merchandise, and the 
purchasers selecting certain indicated numbers also receive a speci- 
fied article of merchandise. The name under the master seal is 
effectively concealed from purchasers and prospective purchasers un- 
til all sales have been made and the master seal removed. Purchasers 
who select names other than the name appearing under the master 
seal, or numbers other than those indicated as winning a prize, do 
not receive anything for their money other than the privilege of 
pushing a disk from said card. The said articles of merchandise are 
of a greater value than the cost of a single push from said card. 
The fact as to whether a customer receives his chance free or pays for 
the same, and the fact as to whether a purchaser receives a specified 
article of merchandise, is thus determined wholly by lot or chance. 
Other push cards furnished and distributed by respondent for use 
in the sale and distribution of his merchandise involve the same 
principle, but vary in detail. 

Par. 3. Respondent forwards his push cards, together with vari- 
ous descriptive literature and with instructions as to how to operate 
said push cards or explaining what to do in order to obtain said 
articles of merchandise, to various members of the public, and a sub- 
stantial amount of such merchandise is sold or distributed by such 
persons by means of said push cards and in accordance with the 
instructions furnished by respondent. Respondent thus supplies to 
and places in the hands of others the means of conducting lotteries 
in the sale of his merchandise in accordance with the sales plan 
hereinabove set forth. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure articles of merchandise at a price much less than 
the normal retail price thereof. Many persons, firms, and corpo- 
rations who make or sell merchandise in competition with the re- 
spondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of a 
change to win something by chance, or any other method that is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent’s said method and by the 
element of chance involved in the sale or distribution thereof in 
the manner above described, and are thereby induced to buy and sell 
or distribute respondent’s merchandise in preference to merchandise 
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offered for sale and sold by said competitors of respondent who do 
not use the same or an equivalent method. The use of said method 
by respondent, because of said game of chance, has the tendency 
and capacity to, and does divert trade and custom to respondent 
from his said competitors who do not use the same or an equivalent 
method. 

Par. 5. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Finprncs as TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 4, 1937, issued, and 
thereafter served, its complaint in this proceeding upon Donald 
Reichgott, individually and trading as American Novelty Company, 
charging him with the use of unfair methods of competition in com- 
merce in violation of the provisions of said act. After the issuance 
of said complaint and the filing of respondent’s answer, the Com- 
mission, by order entered herein, granted respondent’s request for 
permission to withdraw said answer and substitute therefor a sub- 
stitute answer admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in the 
office of the Commission. Thereafter this proceeding regularly came 
on for final hearing before the Commission, on the said complaint and 
the substitute answer, and the Commission, having duly considered 
the matter and now being fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1, Respondent is an individual doing business under the 
trade name and style of American Novelty Company, with his prin- 
cipal office and place of business located at 1841 Broadway, New 
York, N.Y. He is now, and for some time last past has been, engaged 
in the sale and distribution of various articles of merchandise, in- 
cluding, among others, electric razors and pen and pencil sets, to 
wholesale dealers and jobbers and to members of the public located 
at points in the various States of the United States. Respondent 


AMERICAN NOVELTY CO. 1049 
1045 Findings 


causes and has caused such merchandise when sold to be transported 
from his principal place of business in New York City to purchasers 
thereof in the State of New York and in various other States of the 
United States at their respective places of location. There is now, 
and has been for some time last past, a course of trade and commerce 
by said respondent in such merchandise between and among the vari- 
ous States of the United States. In the course and conduct of said 
business, respondent is in competition with other individuals and with 
partnerships and corporations engaged in the sale and distribution of 
similar or like articles of merchandise in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent, in soliciting the sale of and in 
selling and distributing the said merchandise, has furnished various 
devices and plans of merchandising which involve the operation of 
games of chance, gift enterprises or lottery schemes by which said 
merchandise is distributed to the ultimate consumers wholly by lot or 
chance. Said devices and plans of merchandising consist of push 
cards, the use of which, in connection with the sale and delivery to 
the purchasing public, was and is substantially as follows: The push 
cards have a number of partially perforated discs, and when a push 
is made and the disc is separated from the card a number is dis- 
closed. There are as many separate numbers as there are discs on 
the card, but the numbers are varied or assorted and are not arranged 
in numerical sequence. The numbers on said discs are effectively con- 
cealed from purchasers and prospective purchasers until a selection 
has been made and the disc separated from the card. The price or 
terms of sale vary, depending upon the number obtained. Numbers 
from 1 to 10, inclusive, are free, and numbers from 11 to 35 pay in 
cents the amount of the number, and numbers over 35 pay 35 cents. 
Directly above each dise there is printed a girl’s name, and the card 
has a space prepared for recording the name of each purchaser of a 
disc opposite the corresponding girl’s name. The card also has a 
master seal, which, when removed, exposes a girl’s name correspond- 
ing to one of those appearing above said discs. The purchaser who 
pushes the disc corresponding to the name under the master seal is 
entitled to a specified article of merchandise, and the purchasers 
selecting certain indicated numbers also receive a specified article of 
merchandise. The name under the master seal is effectively concealed 
from purchasers and prospective purchasers until all sales have been 
made and the master seal removed. Purchasers who select names 
other than the name appearing under the master seal, or numbers 
other than those indicated as winning a prize, do not receive anything 
for their money other than the privilege of pushing a disc from said 
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card. The said articles of merchandise are of a greater value 
than the cost of a single push from said card. The fact as to whether 
a customer receives his chance free or pays for the same, and the 
fact as to whether a purchaser receives a specified article of mer- 
chandise, are thus determined wholly by lot or chance. Other push 
cards furnished and distributed by respondent for use in the sale 
and distribution of his merchandise involve the same principle, but 
vary in detail. 

Par. 3. Respondent forwards his push cards, together with various 
descriptive literature and with instructions as to how to operate said 
push cards or explaining what to do in order to obtain said articles 
of merchandise, to various members of the public, and a substantial 
amount of such merchandise is sold or distributed by such persons by 
means of said push cards and in accordance with the instructions fur- 
nished by respondent. Respondent thus supplies to and places in the 
hands of others the means of conducting lotteries in the sale of his 
merchandise in accordance with the sales plan hereinabove set forth. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure articles of merchandise at prices much less than the normal 
retail prices thereof. Many persons, firms, and corporations who 
make or sell merchandise in competition with the respondent, as above 
found, are unwilling to adopt and use said method or any method 
involving a game of chance or the sale of a chance to win something 
by chance, or any other method that is contrary to public policy, and 
such competitors refrain therefrom. Many persons are attracted by 
respondent’s said method and by the element of chance involved in 
the sale or distribution thereof in the manner above described, and 
are thereby induced to buy and sell or distribute respondent’s mer- 
chandise in preference to merchandise offered for sale and sold by 
said competitors of respondent who do not use the same or an equiva- 
lent method. The use of said method by respondent, because of said 
game of chance, has the tendency and capacity to, and does, unfairly 
divert trade and custom to respondent from his said competitors 
who do not use the same or an equivalent method. 


CONCLUSION 


The aforesaid acts and practices of respondent, Donald Reichgott, 
individually and trading as American Novelty Company, are all to 
the injury and prejudice of the public and of respondent’s competi- 
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of respondent admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent Donald Reichgott, individually 
and trading as American Novelty Company, or trading under any 
other name, his agents, representatives and employees, in connection 
with the offering for sale, sale and distribution of electric razors, pen 
and pencil sets, and other articles of merchandise, in interstate com- 
merce or in the District of Columbia, do forthwith cease and de- 
sist from: 

1. Supplying to or placing in the hands of others push or pull 
cards, punch boards or other lottery devices for the purpose of 
enabling such persons to dispose of or sell such or similar products 
by the use thereof; 

2. Mailing, shipping, or transporting to his agents or to distribu- 
tors or to the members of the public, push or pull cards, punch boards 
or other lottery devices so prepared or printed as to enable said per- 
sons to sell or distribute such or similar products by the use thereof; 

3. Selling or otherwise disposing of such or similar products by 
the use of push or pull cards, punchboards or other lottery devices. 

It is further ordered, That, within 60 days from the date of the 
service of this order upon said respondent, he shall file with the Com- 
mission a report in writing setting forth in detail the manner and 
form in which he has complied with the order to cease and desist 
hereinabove set forth. 
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In THE Marrer oF 


JOE LIEBOWITZ 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8282. Complaint, Dec. 13, 1937—Decision, Apr. 9, 1938 


Where an individual engaged in the manufacture of ladies’ undergarments and 
other allied products, and in sale and distribution of such undergarments 
to retail dealers and other customers in the various States— 

Attached and sewed to certain of his aforesaid products a label bearing Jan- 
guage “100% Pure Silk,” notwithstanding fact that said products, thus 
represented, designated and referred to, were not composed of pure silk, 
product of the cocoon of the silk worm, and were not “pure silk,” as long 
understood by retail trade and consuming public generally, i.e., products 
composed entirely of silk with no weighting material whatsoever, and, as 
such, regarded by trade and public generally as superior to and much 
preferred over silk products containing weighting, but were predominanily, 
or to a substantial degree, composed of non-silk weighting material; 

With capacity and tendency to mislead and deceive a substantial portion of 
purchasing public into erroneous belief that said products were pure silk, 
and to cause them to purchase same as result of such belief, and with 
effect of unfairly diverting trade to him from competitors who do not 
resort to such methods and practices and do not misrepresent material from 
which their respective products are made: 

Held, That such acts and practices were to the prejudice and injury of the 
public and of said competitors and constituted unfair methods of 
competition. 


Mr. George W. Williams for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Joe Liebo- 
witz, an individual, hereinafter referred to as respondent, has been 
and is using unfair methods of competition in commerce, as “com- 
merce” is defined in said act, and it appearing to said Commission 
that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

ParacraPpH 1. Respondent, Joe Liebowitz, is an individual with 
his office and principal place of business located at 1007 Chandler 
Avenue, Linden, N. J., and is engaged, and for many years last past 
has been engaged in the business of manufacturing ladies’ undergar- 
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ments and other allied products. He sells, and has sold and dis- 
tributed, such undergarments to retail dealers and other customers 
located in the various States of the United States. He causes said 
products, when sold, to be shipped from his place of business in Lin- 
den, N. J., to the purchasers thereof located in the various States 
of the United States other than the State of New Jersey. There is 
now, and has been at all times mentioned herein, a course of trade 
and commerce by said respondent in said products so sold by him 
between and among the various States of the United States. Re- 
spondent is now, and at all times herein mentioned has been in sub- 
stantial competition with other persons and with corporations, firms, 
and partnerships engaged in the sale and distribution of ladies’ un- 
dergarments and other allied products in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent in soliciting the sale of and selling 
certain of his products, attaches, affixes, and sews to said products a 
label bearing the following language, “100% Pure Silk.” 

The representations made on such label by the respondent as in this 
paragraph set out serve as representations to retail dealers and to 
members of the purchasing public that such products so advertised 
and offered for sale were pure silk. The representations thus made 
were false and misleading in that said products so represented, desig- 
nated and referred to were not composed of pure silk, the product of 
the cocoon of the silk worm, but were predominantly or to a substan- 
tial degree composed of weighting material which is not silk. 

Par. 3. The word “silk” for many years last past has had, and 
still has, in the mind of the retail dealers and consuming public gen- 
erally a definite and specific meaning, to wit: the product of the 
cocoon of the silkworm. The expression “pure silk” for many years 
last past has had in the mind of the retail dealers and consuming 
public generally a definite and specific meaning to wit: a fabric com- 
posed entirely of pure silk and without any weighting whatsoever. 
Silk products for many years have held and still hold a great public 
esteem and confidence for their preeminent qualities. Products com- 
posed entirely of pure silk and without weighting are regarded by 
the trade and the public generally as superior to and much to be pre- 
ferred over silk products that contain weighting. 

Par. 4. There are among the competitors of respondent men- 
tioned in paragraph 1 hereof individuals, corporations, partnerships, - 
and firms engaged in the manufacture and sale of ladies’ undergar- 
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ments and other allied products who do not misrepresent the nature 
of the material from which such garments are made. 

Par. 5. The use by respondent of the representations set forth 
herein have had, and now have, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such products are, and were, pure silk, and to 
cause them to purchase said products as a result of such erroneous 
beliefs engendered as above set forth. The use by respondent of the 
representations aforesaid has unfairly diverted, and does unfairly 
divert, trade to the respondent from its said competitors, and thereby 
substantial injury is being, and has been done, by respondent to com- 
petition in commerce among and between the various States of the 
United States. 

Par. 6. The above alleged acts and practices of respondent, as 
hereinabove alleged, are all to the prejudice of the public and re- 
spondent’s said competitors, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
an Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 
approved September 26, 1914. 


Report, Frnprnes As TO THE Facts, AND OrDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on the 13th day of December 1937, 
issued and subsequently served its complaint in this proceeding upon 
respondent Joe Liebowitz, an individual, charging him with the use 
of unfair methods of competition in commerce in violation of the 
provisions of said act. On March 10, 1938, the respondent filed his 
answer, in which answer he admitted all the material allegations of 
the complaint to be true and stated that he waived hearing on the 
charges set forth in the said complaint and that, without further 
evidence or other intervening procedure, the Commission might issue 
and serve upon him findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint. Thereafter this proceeding came on for final hearing 
before the Commission on said complaint and answer, and the Com- 
mission having duly considered the matter and now being fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 
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Paracrapxe 1. Respondent, Joe Liebowitz, is an individual, with 
his office and place of business located at 1007 Chandler Avenue, 
Linden, N. J. He is, and for many years last past has been, engaged 
in the business of manufacturing ladies’ undergarments and other 
allied products. He sells and distributes such undergarments to 
retail dealers and other customers located in the various States of the 
United States. He causes said products, when sold, to be shipped 
from his place of business in Linden, N. J., to the purchasers thereof 
located in the various States of the United States other than the 
State of New Jersey. There is now, and has been at all times men- 
tioned herein, a course of trade and commerce by said respondent 
in said products so sold by him between and among the various States 
of the United States. Respondent is now, and at all times herein 
mentioned has been, in competition with other persons, corporations, 
firms, and partnerships likewise engaged in the sale and distribution 
of ladies’ undergarments and other allied products in commerce be- 
tween and among the various States of the United States. 

Par. 2. In the course and conduct of his business as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and selling 
certain of his aforesaid products, attaches, affixes and sews to said 
products a label bearing the following language: ‘100% Pure Silk.” 

The aforesaid statement made on such labels by the respondent 
serves as a representation to retail dealers and to members of the 
purchasing public that such products so labeled, advertised, and 
offered for sale are “pure silk.” The representation thus made is 
false and misleading, in that, said products so represented, designated 
and referred to are not composed of pure silk, the product of the 
cocoon of the silkworm, but are predominantly or to a substantial 
degree composed of weighting material which is not silk. 

Par. 38. The word “silk” for many years last past has had, and 
still has, in the minds of the retail dealers and consuming public 
generally, a definite and specific meaning, to wit: A product of the 
cocoon of the silkworm. The expression “pure silk” for many years 
last past has had in the minds of the retail dealers and consuming 
public generally, a definite and specific meaning, to wit: A fabric 
composed entirely of silk without any weighting material whatso- 
ever. Silk products for many years have held, and still hold, a 
great public esteem and confidence for their preeminent qualities. 
Products composed entirely of pure silk and without weighting are 
regarded by the trade and the public generally as superior to and 
much preferred over silk products that contain weighting. 
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Par. 4. There are among the competitors of respondent, referred 
to in paragraph 1, individuals, corporations, partnerships, and firms 
engaged in the manufacture ui sale of ladies’ undergarments and 
other allied products, who do not misrepresent the nature of the 
material from which such garments are made. 

Par. 5. The use by Perpoudate of the statements and representa- 
tions set forth herein has had, and has, a capacity and tendency to 
mislead and deceive a substantial portion of the purchasing public 
into the erroneous belief that such products are “pure silk,” and 
causes them to purchase said products as a result of such erroneous 
belief. The use by respondent of the representations aforesaid has 
unfairly diverted, and does unfairly divert, trade to respondent from 
those of his said competitors who do not resort to such methods and 
practices and who do not misrepresent the material from which their 
respective products are made. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Joe Liebowitz, 
an individual, are to the prejudice and injury of the public and of 
respondent’s said competitors, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 of 
an Act of Congress entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed herein 
on March 10, 1938, by respondent admitting all the material allegations 
to be true and waiving the taking of further evidence and other inter- 
vening procedure, and the Commission having made its findings as to 
the facts and conclusion that said respondent has violated the provi- 
sions of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 

It is ordered, Vhat the respondent, Joe Liebowitz, an individual, his 
agents, servants, and employees, in connection with the offering for 
sale, sale and distribution of ladies’ undergarments and other allied 
products in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

1. Using the terms “pure silk” and “100% pure silk,” or any other 
terms or words of similar import and meaning, to deser ie or designate 
any fabrics or products which are not composed wholly of silk, the 
product of the cocoon of the silkworm: 
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2. Using the word “silk,” or any other word or words of similar 
import or meaning, to describe or designate fabrics or products which 
are not composed wholly of silk, the product of the cocoon of the silk- 
worm, unless, in the case of a fabric or product composed in part of 
silk and in part of rayon or material or materials other than silk, there 
is used in immediate connection and conjunction therewith, and in 
letters of at least equal size and conspicuousness, a word or words accu- 
rately describing the fiber, material or materials from which said fab- 
ric or product was actually made; and provided, that the fiber or 
material content of such fabric or product be accurately disclosed by 
designating each constituent fiber or material thereof, in the order of 
its predominance by weight, beginning with the largest single 
constituent. 

It is further ordered, That the respondent shall within 60 days after 
service upon him of this order, file with the Commission a report in 
writing, setting forth in detail the manner and form in which he has 
complied with this order. 
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THOMAS R. MOSS, INDIVIDUALLY, AND TRADING AS 
OKEENA NOVELTY COMPANY AND MANUFACTURERS 
SALES COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3332. Complaint, Feb. 10, 1938—Decision, Apr. 9, 1938 


Where an individual engaged in offer and sale of radios, bridge sets, mixers, 
dishes, grill sets, and other articles of merchandise to purchasers in the 
various States and in the District of Columbia— 

(a) Sold and distributed his products through merchandising plan involving 
distribution of advertising literature, push cards, order blanks, advertise- 
ments illustrating his products, and circulars explaining his said plan, under 
which particular article or articles included, as set forth on cards’ explana- 
tory legends, were awarded to player successful in selecting by chance, from 
feminine names displayed thereon, particular name revealed, after sale of 
chances, by removal of master seal, at cost to said player of particular 
chance, as determined by number punched, and card’s number price scale, 
thereon displayed, and under which operators of said cards were compen- 
sated by receipt of such merchandise; 

With result that purchasing public was thus induced to buy pushes in hope of 
selecting prize-winning name or number and thereby obtaining article of 
merchandise of greater value than amount paid, as likewise determined by 
lot or chance, and many persons, attracted by his aforesaid method and 
element of chance involved in sale of his said merchandise, as above set 
forth, were induced to buy and sell same in preference to that offered and 
sold by said competitors, who do not use same or equivalent methods, and 
with further result of supplying means of conducting lotteries in sale of his 
merchandise in furnishing such push cards to operators thereof, in violation 
of long standing public policy of common law and criminal statutes and 
that of United States Government, and with effect of unfairly diverting to 
said individual trade and custom from competitors, including many who are 
unwilling to adopt and use such or any method involving game or sale of 
chance to win by chance, or other method contrary to public policy, and 
refrain therefrom, and with capacity and tendency so to divert; and 

(0) Included word “Manufacturers” in one of trade names employed by him in 
carrying on a part of his said business, and also used said word and word 
“Wactories” in such phrases as “Associated Factories” and ‘Manufacturers 
and Distributors,” in conjunction with or separate from trade name, to de- 
scribe his said business, and in soliciting sales of his said products, and 
displayed said trade name and aforesaid words and phrases on letterheads, 
envelopes, catalogs, circulars, and other matter distributed to customers 
and prospective customers ; 

Notwithstanding fact that he did not, either independently or in association 
with others, make products sold by him, and had never done so, and did 
not own or operate or directly control or have any interest in, any mill or 
factory wherein such products were made, but filled orders received by him 
from factories and mills which he neither owned, operated, nor controlled ; 


| 
) 

. 
) 


OKEENA NOVELTY CO., ETC. 1059 


1058 Complaint 


With effect of misleading and deceiving purchasers by causing them to believe 
that he actually owned and operated, independently or in association with 
others, or directly controlled, factories or mills in which products sold by 
him were made, or that he himself made same, and, on account of such 
belief, of causing purchasers, certain of whom prefer to buy directly from 
manufacturer by reason of advantages, including price, uniformity and 
reliability believed to inhere in such purchasing, to buy said products, and 
of unfairly diverting trade to him from individuals and concerns who 
actually manufacture their products, or who sell and distribute same _ be- 
tween and among various States and in District of Columbia and do not 
falsely represent themselves to be manufacturers or mill operators: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. Henry C. Lank and Mr. P. C. Kolinski for the Commission. 
Mr. C. P. Moss, of Dyersburg, Tenn., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled, “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Thomas R. 
Moss, individually, and trading as Okeena Novelty Company, and 
Manufacturers Sales Company, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, 
as “commerce” is defined in said act, and it appearing to said Com- 
mission that a proceeding by it in respect thereof would be in the 
public interest, hereby issues its complaint stating its charges in that 
respect as follows: 

ParacrarH 1. The respondent is an individual trading under the 
names and styles of Okeena Novelty Company and Manufacturers 
Sales Company, with his principal office and place of business located 
on West Court Street, in the city of Dyersburg, Tenn. Respondent 
is now, and for some time last past has been, engaged in offering for 
sale and selling radios, bridge sets, mixers, dishes, grill sets, and 
other articles of merchandise, to purchasers thereof located in the 
various States of the United States and in the District of Columbia. 
He causes and has caused said merchandise when sold to be shipped 
or transported from his place of business in the State of Tennessee 
into and through other States of the United States and the District 
of Columbia to purchasers thereof at their respective points of loca- 
tion. There is now, and has been for some time last past, a course 
of trade and commerce by said respondent in such merchandise be- 
tween and among the various States of the United States and in the 
District of Columbia. In the course and conduct of his business 
respondent is in competition with other individuals and with part- 
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nerships and corporations engaged in the sale and distribution of 
like and similar articles of merchandise, in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in selling 
and distributing his merchandise, has furnished various devices and 
plans of merchandising which involve the operation of games of 
chance, gift enterprises, or lottery schemes, by which said merchandise 
is distributed to the ultimate consumers thereof wholly by lot or 
chance. The method and sales plan adopted and used by respondent 
was, and is, substantially as follows: 

Respondent causes and has caused to be distributed to the purchas- 
ing public, through the United States mails in interstate commerce, 
certain advertising literature, including, among other things, push 
cards, order blanks, advertisements containing illustrations of his 
merchandise, and circulars explaining respondent’s plan of selling 
said merchandise and of allotting it as premiums or prizes to the 
operators of the push cards. Said push cards bear a number of femi- 
nine names, with a blank space opposite each for writing in the name 
of the customer. Said push cards have a corresponding number of 
partially perforated discs, on each of which is printed one of the 
feminine names printed alphabetically elsewhere on the cards. Con- 
cealed within each disc is a number, which is disclosed when the disc 
is pushed or separated from the card. The push cards have a master 
seal, concealed within which is one of the feminine names appearing 
elsewhere on the said cards. The push card bears printed legends 
or instructions, one of which is as follows: 


SELECT YOUR FAVORITE 
GIRL’S NAME 
AND RECHIVH A 
MOSS DELUXE CARD TABLE 
WITH “BUILT-IN” COMBINATION 
ASHTRAYS and COASTERS 


1¢ to 25¢ 
NO HIGHER 


Nos. From 1 to 25 
PAY WHAT YOU DRAW 
Nos. Over 25 
Pay Only 25¢ 
Write Players Name on Back 
Opposite Name Selected 
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Sales of respondent’s products by means of said push cards are 
made in accordance with the specified legends or instructions. Said 
articles of merchandise sold and distributed by respondent vary in 
value, but each of said articles of merchandise is of greater value 
than the cost of a single push from said push cards. The purchas- 
ing public is thus induced and persuaded to purchase pushes from 
said cards in the hope that they may select a prize-winning name or 
number and thus obtain an article of merchandise of a greater value 
than the amount paid. The various articles of merchandise are thus 
distributed to the purchasing public wholly by lot or chance, and 
the amount which the customer pays for a chance is also determined 
wholly by lot or chance. Respondent furnishes his representatives 
with additional printed instructions or suggestions for using said 
push cards. One of said printed instructions bears the following 
legend, to wit: 

INSTRUCTIONS: There are 45 mixed numbers in this card, printed from 
1 upwards. Numbers under 25 pay what number calls for. All numbers over 
25 pay only 25¢. When card is completely sold, open large seal at top, and 
person selecting name under seal, and person selling this card, each receive a 
Moss DeLuxe Card Table, with 2 Bilt-In Combination Ash Trays and Coasters. 
Tables with 4 Bilt-In Combination Ash Trays and Coasters can be had, if 


desired, for 50¢ extra per table. 
TOTAL $10.00 


Respondent furnishes or sells various push cards for use in the 
sale and distribution of his merchandise by means of a game of 
chance, gift enterprise or lottery scheme. Said push cards are similar 
and vary in detail, but the above described plan or method is illustra- 
tive of the principle involved. 

Par. 8. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing re- 
spondent’s merchandise in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others the 
means of conducting lotteries in the sale of his merchandise in accord- 
ance with the sales plan hereinabove set forth. The use by re- 
spondent of said method in the sale of his merchandise, and the 
sale of such merchandise by and through the use thereof and by 
the aid of said method, is a practice of the sort which the common 
law and criminal statutes have long deemed contrary to public 
policy and is contrary to an established public policy of the 
Government of the United States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure an article of merchandise at a price much less than 
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the normal retail price thereof. Many persons, firms, and corpora- 
tions who sell or distribute merchandise in competition with the 
respondent, as above alleged, are unwilling to adopt and use said 
method or any method involving a game of chance or the sale of 
a chance to win something by chance, or any other method that is 
contrary to public policy, and such competitors refrain therefrom. 
Many persons are attracted by respondent’s said method and by 
the element of chance involved in the sale thereof, in the manner 
above described, and are thereby induced to buy and sell respondent’s 
merchandise in preference to merchandise offered for sale and sold 
by said competitors of respondent who do not use the same or an 
equivalent method. The use of said method by respondent, because 
of said game of chance, has the tendency and capacity to, and does, 
divert trade and custom to respondent from his said competitors 
who do not use the same or an equivalent method. 

Par. 5. In the course and conduct of his business, as hereinabove 
described, respondent has included within one of his trade names, 
Manufacturers Sales Company, under which to carry on a part of 
his business, the word “Manufacturers.” Respondent has also used 
and is using the word “factories” within the phrase “associated 
factories,” and the word “manufacturers” within the phrase “manu- 
facturers and distributors,” in conjunction with, or separate from, his 
said trade names, with which to describe his said business. Re- 
spondent has used continuously for some time last past, and is now 
using, said trade name containing the word “Manufacturers,” and 
has likewise used the words “associated factories” and “manu- 
facturers and distributors,” in soliciting the sale of and selling his 
products in commerce as hereinabove described. Respondent has 
caused his said trade name, Manufacturers Sales Company, and the 
words “associated factories” and “manufacturers and distributors” 
to appear on his letterheads, envelopes, catalogs, circulars, and 
other matter. All of said printed matter has been, and is, distributed 
in and among the various States to customers and prospective cus- 
tomers of the respondent. Such statements and designations serve 
as representations that respondent owns, operates, or controls the 
factory or mill wherein the products hich he sells are manufactured, 
and that the respondent is associated with others in the ravarueRene 
of his said products. 

In truth and in fact, said respondent does not, either independently 
or in association with others, make or manufacture the products sold 
by him, nor has he ever made or manufactured said products, either 
independently or in association with others. Respondent does not 
own or operate, or directly and absolutely control, or have any 
interest in any mill or factory wherein the Bee sold by him 
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are made or manufactured. Respondent has, at all times referred 
to herein, filled, and now fills, orders received by him with products 
made or manufactured in factories or mills which he does not own, 
operate, or control. 

Par. 6. There is a preference on the part of certain purchasers 
or prospective purchasers located in different States of the United 
States and in the District of Columbia for buying said products and 
like or similar products directly from the manufacturer or mill pro- 
ducing the same. There is an impression and belief existing among 
certain of said purchasers or prospective purchasers of said products 
that a saving of the middleman’s profit may be obtained, that a more 
uniform line of goods may be purchased, and that an advantage is 
obtained by purchasing goods directly from a manufacturer or a mill 
operator. Said purchasers or prospective purchasers also believe that 
more reliance can be placed on a manufacturer or mill operator with 
regard to carrying out of contracts than can be placed upon one not 
a manufacturer or mill operator, and that dealing with a manu- 
facturer or mill operator is preferable and more advantageous to the 
purchaser than is dealing with one not a manufacturer or mill opera- 
tor. The use by the respondent of the words “manufacturers,” “manu- 
facturers and distributors,” and “associated factories,” as described 
hereinabove, has a tendency and capacity to mislead and deceive pur- 
chasers by causing them to believe that the respondent, independently 
or in association with others, actually owns and operates, or directly 
and absolutely controls, the factories or mills in which the products 
sold by respondent are made or manufactured, or that respondent 
himself makes or manufactures his products, and to purchase re- 
spondent’s products on account of such beliefs. The aforesaid repre- 
sentations by respondent have a tendency and capacity to, and do, 
unfairly divert trade to respondent from individuals, partnerships 
and corporations who are actually manufacturing products like or 
similar to the products of respondent, or who sell and distribute like 
or similar products, both of which classes sell their respective prod- 
ucts in commerce among and between the various States of the United 
States and in the District of Columbia, and who do not represent 
themselves to be manufacturers or mill operators when they are not 
such in fact. 

Par. 7. The aforesaid acts and practices of respondent are all to the 
injury and prejudice of the public and of respondent’s competitors 
and constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes.” 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 10, 1938, issued, and 
thereafter served, its complaint in this proceeding upon the respond- 
ent Thomas R. Moss, individually, and trading as Okeena Novelty 
Company and Manufacturers’ Sales Company, charging him with the 
use of unfair methods of competition in commerce in violation of 
the provisions of said act. After the issuance of said complaint and 
the filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s request for permission to withdraw said 
answer and substitute therefor a substitute answer admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter this proceeding regularly came on for final hearing before 
the Commission on the said complaint and the substitute answer, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent is an individual trading under the 
names and styles of Okeena Novelty Company and Manufacturers’ 
Sales Company, with his principal office and place of business located 
on West Court Street, in the city of Dyersburg, Tenn. Respondent 
is now, and for some time last past has been, engaged in offering for 
sale and selling radios, bridge sets, mixers, dishes, grill sets. and other 
articles of merchandise, to purchasers thereof located in the various 
States of the United States and in the District of Columbia. He 
causes and has caused said merchandise when sold to be shipped or 
transported from his place of business in the State of Tennessee into 
and through the various States of the United States and the District 
of Columbia to purchasers thereof at their respective points of loca- 
tion. There is now, and has been for some time last past, a course 
of trade and commerce by said respondent in such merchandise be- 
tween and among the various States of the United States and in the 
District of Cotumbia. In the course and conduct of his business, re- 
spondent is in competition with other individuals and with partner- 
ships and cerporations engaged in the sale and distribution of like 
and similar articles of merchandise, in commerce between and among 


the various States of the United States and in the District of 
Columbia. 
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Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, respondent, in soliciting the sale of and in sell- 
ing and distributing his merchandise through interstate commerce, 
has furnished various devices and plans of merchandising which 
involve the operation of games of chance, gift enterprises or lottery 
schemes, by which said merchandise is distributed to the ultimate 
consumers thereof wholly by lot or chance. The method and sales 
plan adopted and used by respondent was, and is, substantially as 
follows: 

Respondent causes and has caused to be distributed to the purchas- 
ing public, through the United States mails in interstate commerce, 
certain advertising literature, including, among other things, push 
eards, order blanks, advertisements containing illustrations of his 
merchandise, and circulars explaining respondent’s plan of selling 
said merchandise and of allotting it as premiums or prizes to the 
operators of the push cards. Said push cards bear a number of 
feminine names, with a blank space opposite each for writing in the 
name of the customer. Said push cards have a corresponding num- 
ber of partially perforated discs, on each of which is printed one of 
the feminine names printed alphabetically elsewhere on the cards. 
Concealed within each dise is a number, which is disclosed when the 
disc is pushed or separated from the card. The push cards have a 
master seal, concealed within which is one of the feminine names 
appearing elsewhere on the said cards. The push cards bear printed 
legends or instructions, one of which is as follows: 


SELECT YOUR FAVORITE 
GIRL’S NAME 
AND RECEIVE A 
MOSS DELUXE CARD TABLE 
WITH “BILT-IN” COMBINATION 
ASHTRAYS and COASTERS 


1¢ to 25¢ 
NO HIGHER 


Nos. From 1 to 25 
PAY WHAT YOU DRAW 
Nos. Over 25 
Pay Only 25¢ 
Write Players Name on Back 
Opposite Name Selected 
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Sales of respondent’s products by means of said push cards are 
made in accordance with the specified legends or instructions. Said 
articles of merchandise sold and distributed by respondent vary in 
value, but each of said articles of merchandise is of greater value 
than the cost of a single push from said push cards. The purchasing 
public is thus induced and persuaded to purchase pushes from said 
cards in the hope that they may select a prize-winning name or 
number and thus obtain an article of merchandise of a greater value 
than the amount paid. The various articles of merchandise are thus 
distributed to the purchasing public wholly by lot or chance, and the 
amount which the customer pays for a chance is also determined 
wholly by lot or chance. Respondent furnishes his representatives 
with additional printed instructions or suggestions for using said 
push cards. One of said printed instructions bears the following 
legend, to wit: 

INSTRUCTIONS: There are 45 mixed numbers in this card, printed from 1 
upwards. Numbers under 25 pay what numbers call for. All numbers over 25 
pay only 25¢. When card is completely sold, open large seal at top, and person 
selecting name under seal, and person selling this card, each receive a Moss 
DeLuxe Card Table, with 2 Bilt-In Combination Ash Trays and Coasters. 
Tables with 4 Bilt-In Combination Ash Trays and Coasters can be had, if 
desired, for 50¢ extra per table. 


TOTAL $10.00 


Respondent furnishes or sells various push cards for use in the 
sale and distribution of his merchandise by means of a game of 
chance, gift enterprise or lottery scheme. Said push cards are simi- 
lar, varying only-in detail, and the above described plan or method 
is illustrative of the principle involved. 

Par. 3. The persons to whom respondent furnishes the said push 
cards use the same in purchasing, selling, and distributing respond- 
ent’s merchandise in accordance with the aforesaid sales plan. Re- 
spondent thus supplies to and places in the hands of others the means 
of conducting lotteries in the sale of his merchandise in accordance 
with the sales plan hereinabove set forth. The use by respondent 
of said method in the sale of his merchandise, and the sale of such 
merchandise by and through the use thereof and by the aid of said 
method, is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy and is contrary 
to an established public policy of the Government of the United 
States. 

Par. 4. The sale of merchandise to the purchasing public in the 
manner above found involves a game of chance or the sale of a chance 
to procure an article of merchandise at a price much less than the 
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normal retail price thereof. Many persons, firms, and corporations 
who sell or distribute merchandise in competition with the respond- 
ent, as above found, are unwilling to adopt and use said method or 
any method involving a game of chance or the sale of a chance to 
win something by chance, or any other method that is contrary to 
public policy, and such competitors refrain therefrom. Many per- 
sons are attracted by respondent’s said method and by the element 
of chance involved in the sale thereof, in the manner above found, 
and are thereby induced to buy and sell respondent’s merchandise 
in preference to merchandise offered for sale and sold by said com- 
petitors of respondent who do not use the same or an equivalent 
method. The use of said method by respondent, because of said game 
of chance, has the tendency and capacity to, and does, unfairly divert 
trade and custom to respondent from his said competitors who do not 
use the same or an equivalent method. 

Par. 5. In the course and conduct of his business, as hereinabove 
described, respondent has included within one of his trade names, 
Manufacturers’ Sales Company, under which to carry on a part of 
his business, the word “Manufacturers’.” Respondent has also used 
and is using the word “factories” within the phrase “associated fac- 
tories,” and the word “manufacturers” within the phrase “manufac- 
turers and distributors,” in conjunction with, or separate from, his 
said trade names, with which to describe his said business. Respond- 
ent has used continuously for some time last past, and is now using, 
said trade name containing the word “Manufacturers’,’ and has 
likewise used, and is now using, the words “associated factories” and 
“manufacturers and distributors,” in soliciting the sale of and selling 
his products in commerce as hereinabove found. Respondent has 
caused his said trade name, Manufacturers’ Sales Company, and the 
words “associated factories” and “manufacturers and distributors” to 
appear on his letterheads, envelopes, catalogs, circulars, and other 
matter. All of said printed matter has been, and is, distributed in 
and among the various States of the United States to customers and 
prospective customers of the respondent. Such statements and desig- 
nations serve as representations that respondent owns, operates, or 
controls the factory or mill wherein the products which he sells are 
manufactured, and that the respondent is associated with others in 
the manufacture of his said products. 

In truth and in fact, said respondent does not, either independently 
or in association with others, make or manufacture the products sold 
by him, nor has he ever made or manufactured said products, either 
independently or in association with others. Respondent does not 
own or operate, or directly and absolutely control, or have any inter- 
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est in any mill or factory wherein the products sold by him are made 
or manufactured. Respondent has, at all times found herein, filled, 
and now fills, orders received by him with products made or manu-— 
factured in factories or mills which he does not own, operate, or 
control. 

Par. 6. There is a preference on the part of certain purchasers and 
prospective purchasers located in the various States of the United 
States and in the District of Columbia for buying said products and 
like or similar products directly from the manufacturer or mill pro- 
ducing the same. There is an impression and belief existing among 
certain of said purchasers and prospective purchasers of said products 
that a saving of the middleman’s profit may be obtained, that a more 
uniform line of goods may be purchased, and that an advantage is 
obtained by purchasing goods directly from a manufacturer or mill 
operator. Said purchasers and prospective purchasers also believe 
that more reliance can be placed on a manufacturer or mill operator 
with regard to carrying out of contracts than can be placed upon 
one not a manufacturer or mill operator, and that dealing with a 
manufacturer or mill operator is preferable and more advantageous 
to the purchaser than is dealing with one not a manufacturer or mill 
operator. The use by the respondent of the words “manufacturers,” 
“manufacturers and distributors,” and “associated factories,” as found 
hereinabove, has a tendency and capacity to mislead and deceive, and 
has misled and deceived, purchasers by causing them to believe that 
the respondent, independently or in association with others, actually 
owns and operates, or directly and absolutely controls, the factories 
or mills in which the products sold by respondent are made or manu- 
factured, or that respondent himself makes or manufactures his 
products, and to purchase respondent’s products on account of such 
beliefs. The aforesaid representations by respondent have a tend- 
ency and capacity to, and do, unfairly divert trade to respondent 
from individuals, partnerships, and corporations who are actually 
manufacturing products like or similar to the products of respondent, 
or who sell and distribute like or similar products, both of which 
classes sell their respective products in commerce between and among 
the various States of the United States and in the District of Colum- 
bia, and who do not represent themselves to be manufacturers or mill 
operators when they are not such in fact. 


CONCLUSION 


The aforesaid acts and practices of respondent, Thomas R. Moss, 
individually and trading as Okeena Novelty Company, and Manu- 
facturers’ Sales Company, are all to the injury and prejudice of the 
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public and of respondent’s competitors and constitute unfair methods 
of competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of respondent admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and the Commission having made its 
findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Thomas R. Moss, individually, 
and trading as Okeena Novelty Company and Manufacturers’ Sales 
Company, or trading under any other name, his agents, representa- 
tives, and employees, in connection with the offering for sale, sale, 
and distribution of radios, bridge sets, mixers, dishes, grill sets, 
or any other article of merchandise, in interstate commerce or in 
the District of Columbia, do forthwith cease and desist from: 

1. Supplying to or placing in the hands of others, push or pull 
cards, punchboards or other lottery devices, for the purpose of en- 
abling such persons to dispose of or sell such or similar products by 
the use thereof; 

2. Mailing, shipping or transporting to his agents or to distributors 
or to members of the public, push or pull cards, punchboards or other 
lottery devices so prepared or printed as to enable said persons to 
sell or distribute such or similar products by the use thereof; 

3. Selling or otherwise disposing of such or similar products by 
the use of push or pull cards, punchboards or other lottery devices; 

4, Representing, through the use of the word “manufacturers” in 
his trade names or in any other printed matter, or through the use 
of the word “factories” or through the use of any words or terms of 
similar import and meaning, or through any other means or devices 
or in any manner, that said respondent is the manufacturer of the 
products sold by him, unless and until respondent actually owns and 
operates, or directly and absolutely controls, a manufacturing plant 
wherein said products are manufactured by him. 

It is further ordered, That, within 60 days from the date of the 
service of this order upon said respondent, he shall file with the 
Commission a report in writing setting forth in detail the manner 
and form in which this order has been complied with. 
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‘In THE Marrer oF 


JACOB STEIN, TRADING AS CLIMAX RUBBER COMPANY 


COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THE ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2303. Complaint, Feb. 20, 1935—Decision, Apr. 13, 1938 * 


Where an individual engaged in offer and sale of certain rubber, sanitary, and 
waterproof specialties, including infant bibs, baby pants, and crib sheets; 
in describing same in certain advertisements, pamphlets, and booklets 

(a) Represented that they were antiseptic and actually killed bacteria and 
germs, facts being that while they did have antiseptic properties and 
combatted growth of germs and bacteria which came in direct contact with 
them under normal conditions of use, and had power to inhibit to a large 
extent growth and activity of bacteria brought in such contact, and to kill 
many such germs and bacteria, they did not actually thus kill all germs 
and bacteria ; 

(bv) Represented that said products were antiacid and* neutralized perspiration 
and other body wastes and completely deodorized all odors, facts being 
that while they had property of neutralizing, to a substantial extent, odor 
of such wastes when brought in close contact with them under normal con- 
ditions of use and had deodorant properties in combatting obnoxious odors 
developing from fermentation or putrification of such wastes when brought 
in such contact as aforesaid, they were not completely effective so as to 
deodorize and neutralize ail such odors; 

With tendency and capacity to mislead and deceive purchasing publie into 
erroneous and mistaken beliefs that said products actually killed all germs 
and bacteria and were completely effective in neutralizing odors as afore- 
said, and would completely deodorize all such odors, irrespective of their 
origin or character, and into purchase of substantial quantities of said 
products in and on account of such erroneous and mistaken beliefs, induced 
as aforesaid, and with result of furnishing to dealers in its said products 
means and instrumentality whereby they might misrepresent true nature 
and character of same and extent to which they were effective in use, and 
increase sale thereof to purchasing public thereby, and with tendency and 
capacity unfairly to divert trade to him from competitors who do not make 
use of any such misleading statements and representations with respect to 
nature and effectiveness in use of their respective competitive products: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. Edw. W. Thomerson for the Commission. 
Mr, Nathaniel Phillips, of New York City, for respondent. 


1See, for original findings and order, 22 PF, T. C. 24, 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Climax 
Rubber Company, a corporation, hereinafter referred to as respond- 
ent, has been and is using unfair methods of competition in com- 
merce, as “commerce” is defined in said Act of Congress, and in 
violation of the Act of Congress approved June 16, 1933, known as 
the “National Industrial Recovery Act,” and it appearing to said 
Commission that a proceeding by it in respect thereof would be in 
the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 


Count 1? 


Paracrapu 1. Respondent is a corporation organized, existing and 
doing business as such, with its office and principal place of business 
in the city of Brooklyn in the State of New York. Respondent has 
been and is engaged in offering for sale and selling to dealers therein 
and to other persons located at various places in the several States 
of the United States certain sanitary and waterproof specialties, 
including infant bibs, baby pants, and crib sheets. Respondent, when 
said products are sold, causes the same to be transported from its 
said place of business in the city of Brooklyn, N. Y., to purchasers 
thereof in other States of the United States and in the District 
of Columbia, at their respective places of business, and there 
is now and has been for more than 1 year last past a course of trade 
and commerce by the said respondent in such products between and 
among the States of the United States and in the District of Co- 
lumbia. In the course and conduct of its said business, respondent 
is In competition with other persons, firms, associations, or corpora- 
tions who are likewise engaged in offering for sale and selling the 
same, like, or competitive products in commerce between and among 
the several States of the United States and within the District of 
Columbia. 


2Count II of the complaint, charging the methods, acts, and practices alleged as in 
violation of the standards of fair competition of the Sanitary and Waterproof Specialties 
Manufacturing Industry, and particularly in violation of Article VI, See. 3, of the Code for 
such industry, and as in violation of Sec. 3 of the National Industrial Recovery Act, and 
as unfair methods of competition in commerce within the meaning and intent of the 
Federal Trade Commission Act, as amended, was dismissed in the original order to cease 
and desist under Count I, in 22 F. T. C. 24, at 32, and is accordingly not republished at 
this time. 


1072 FEDERAL TRADE COMMISSION DECISIONS 


Findings 26 BF. Paes: 


Par. 2. Respondent, in the course and conduct of its said business 
ag described in paragraph 1 hereof, and in connection with and aid 
of so offering for sale and selling its said products, and as an induce- 
ment to the purchase thereof, advertises said products above specifi- 
cally mentioned upon labels thereon, in printed advertisements and 
otherwise as being made of rubber that has antiseptic and antiacid 
properties and powers, which actually kill bacteria and neutralize 
perspiration and other body wastes, completely deodorizing all odors. 
In truth and in fact, said rubber and said articles made therefrom 
do not have antiseptic and antiacid properties and powers which 
actually kill bacteria and neutralize perspiration and other body 
wastes, completely deodorizing all odors. Said rubber and said 
articles made therefrom do not have any antiseptic or antiacid 
qualities of value, nor have they qualities and powers to neutralize 
acid perspiration. 

Par. 8. The use by respondent’ of said method and the false and 
misleading statements and representations so made by respondent 
have the tendency and capacity to mislead and deceive the purchas- 
ing public into the erroneous belief that said statements and repre- 
sentations are true, and to induce the public in and because of such 
erroneous belief to purchase respondent’s said products. Said false 
and misleading representations so made by respondent furnish to 
dealers in respondent’s said products the means of misleading and 
deceiving the purchasing public into the erroneous belief that said 
statements are true, and to induce the public in and because of such 
erroneous belief to purchase respondent’s said products. Said false 
and misleading representations so made by respondent have the 
tendency and capacity to divert trade from the aforesaid competitors 
of respondent to the respondent and to dealers in respondent’s said 
products. 

Par. 4. The above alleged acts and practices of respondent are all 
to the prejudice of the public and of respondent’s competitors, and 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Rerort, Mopirrep Frxprnes as To THE Facrs, anp Orper 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission on February 20, 1935, issued and served 
its complaint in this proceeding upon respondent Jacob Stein, an 
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individual trading under the name and style of Climax Rubber Com- 
pany, charging him with the use of unfair methods of competition 
in commerce in violation of the provisions of said act. Thereafter, 
the proceeding regularly came on for final hearing before the Com- 
mission on said complaint, the answer thereto, testimony and other 
evidence, briefs and oral argument of counsel in support of the com- 
plaint and in opposition thereto, and the Commission, on January 16, 
1936, having duly considered the matter, found that the proceeding 
was in the interest of the public and made its findings as to the facts 
and its conclusion therefrom and issued its order to cease and desist. 
Subsequently, the Commission reopened the case and testimony and 
other evidence in swpport of the complaint were introduced by Ed- 
ward W. Thomerson, attorney for the Commission, and in opposition 
thereto by Nathaniel P. Phillips, attorney for the respondent, before 
William ©. Reeves, an examiner of the Commission theretofore duly 
designated by it, and a stipulation as to the facts, in addition to all 
the testimony and other evidence already received in the entire pro- 
ceeding, was entered into subject to the approval of the Commission 
and said testimony and other evidence were duly recorded and filed 
in the office of the Commission and said stipulation was approved 
by the Commission. Thereafter, the proceeding regularly came on 
for final consideration by the Commission on said complaint, answer 
thereto, all the testimony and other evidence and the aforesaid stipu- 
lation as to the facts, and the Commission having duly considered 
the record finds that the proceeding is in the interest of the public 
and makes this its modified findings as to the facts and conclusion 
drawn therefrom: 


MODIFIED FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent is an individual trading under the name 
and styie of Climax Rubber Company, with his office and principal 
place of business in the city of Brooklyn, in the State of New York. 
Respondent has been, and is, engaged in offering for sale and selling 
to dealers therein and to other persons located at various places in 
the several States of the United States certain rubber sanitary and 
waterproof specialties, including infant bibs, baby pants, and crib 
sheets. Respondent, when said products are sold, causes the same 
to be transported from his said place of business in the city of Brook- 
lyn, N. Y., to purchasers thereof in other States of the United States 
and in the District of Columbia, at their respective places of business, 
and there is now and has been for more than 1 year last past a course 
of trade and commerce by the said respondent in such products be- 
tween and among the States of the United States and in the District 
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of Columbia. In the course and conduct of his said business, re- 
spondent is in competition with other persons, firms, associations, and 
corporations who are likewise engaged in offering for sale and selling 
the same, like, or competitive products in commerce between and 
among the several States of the United States and within the District 
of Columbia. 

Par. 2. In the course and conduct of his business as described 
herein, and for the purpose of promoting and inducing the sale and 
distribution of his aforesaid various rubber sanitary and waterproof 
specialties, the respondent has made use of certain advertising pam- 
phlets and booklets wherein are used statements and representations 
purporting to be descriptive of said products and their effectiveness 
in use. In said pamphlets and booklets the respondent has stated 
and represented that said products are antiseptic and antiacid, and 
that they actually kill bacteria and germs, neutralize perspiration 
and other body wastes, and completely deodorize all odors. Such 
statements not only serve as representations that said products are 
antiseptic and antiacid and will kill bacteria and germs; that said 
products neutralize perspiration and other body wastes; and that 
said products completely deodorize all odors; but they have the 
capacity and tendency to confuse members of the purchasing public 
as to the extent to which said products are in fact antiseptic in 
character, the extent to which said products kill bacteria and germs, 
and the extent to which said products neutralize the odor from per- 
spiration and other body wastes. Such purchasers may, on account of 
said tendency and capacity, be led to erroneously and mistakenly 
believe that said products actually kill all germs and bacteria and 
are completely effective in neutralizing the odors of perspiration, 
urine, and other body wastes, and will completely deodorize all odors 
irrespective of origin or character. 

Par. 8. In truth and in fact, said products do have antiseptic 
properties and do combat the growth of germs and bacteria which 
come in direct contact with said products under normal conditions 
of use. Said products do have the power to inhibit, to a large 
extent, the growth and activity of bacteria brought in direct contact 
with them and to kill many such germs and bacteria. Said prod- 
ucts do not, however, actually kill all germs and bacteria coming 
in direct peau with them. Said products are not completely He 
tive so as to deodorize or neutralize all odors of perspiration, urine, 
or other body wastes. Said products do have the property of neu- 
tralizing to a substantial extent the odor of perspiration, urine, and 
other body wastes when such wastes are brought in close Contact 
with said products under normal conditions of use. While such 
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products do not completely deodorize all odors, they do have deodor- 
ant properties in that said products combat the obnoxious odors 
developmg from the fermentation or putrification of urine, perspi- 
ration, and other wastes when said wastes are brought in close con- 
tact with said products under normal conditions of use. 

Par. 4. The use by the respondent of said misleading statements 
and representations as to the nature, character, and effectiveness af 
said products in use, has the tendency and capacity to mislead and 
deceive the purchasing public into the erroneous and mistaken be- 
liefs that said products actually kill all germs and bacteria and are 
completely effective in neutralizing the odors of perspiration, urine, 
and other body wastes, and will completely deodorize all odors irre- 
spective of origin or character, and into the purchase of substantial 
quantities of respondent’s products in and on account of said erro- 
neous and mistaken belefs induced as aforesaid. Said misleading 
statements and representations made by the respondent also furnish 
to dealers in respondent’s products a means and instrumentality 
whereby said dealers may misrepresent the true nature and charac- 
ter of said products and the extent to which they are effective in 
use and to increase the sales of respondent’s products to the purchas- 
ing public on account of such misrepresentations. The aforesaid 
representations so made by the respondent have the tendency and 
capacity to unfairly divert trade to the respondent and to dealers in 
his products from respondent’s competitors who do not make use of 
any misleading statements and representations with respect to the 
nature and effectiveness in use of their respective competitive 
products. 

CONCLUSION 


The aforesaid acts and practices of the respondent, Jacob Stei, 
trading as Climax Rubber Company, are to the prejudice of the 
public and of respondent’s competitors, and constitute unfair meth- 
ods of competition in commerce, within the intent and meaning of 
Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes.” 


MODIFIED ORDER TO CEASE AND DESIST 


Whereas, The Commission heard this proceeding upon the record 
and upon briefs and oral argument of counsel for the Commission 
and for the respondent and on January 16, 1936 made its findings 
as to the facts and its conclusion that said respondent had violated 
the provisions of an Act of Congress approved September 26, 1914, 
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entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” and issued its order 
to cease and desist based thereon; and 

Whereas, The Commission on February 12, 1936 reopened the case 
for the purpose of receiving further testimony and other evidence; 
and 

Whereas, Such testimony and other evidence were introduced by 
Nathaniel Phillips, attorney for the respondent, and Edward W. 
Thomerson, attorney for the Commission, before William C. Reeves, 
an examiner of the Commission theretofore duly designated by it; 
and 

Whereas, A stipulation as to certain facts was entered into be- 
tween W. T. Kelley, Chief Counsel of the Commission, and the 
respondent, which stipulation has been approved by the Commis- 
sion; and 

Whereas, The Commission has on this date modified its said find- 
ings as to the facts and has duly considered the entire record herein 
and being now fully advised in the premises; 

It is ordered, That the order to cease and desist issued on Jan- 
uary 16, 1936 be, and the same is hereby, modified so as to read as 
follows: 

It is ordered, That the respondent, Jacob Stein, trading and doing 
business under the name of Climax Rubber Company, or under any 
other name, his agents, representatives, servants, and employees, in 
connection with the sale and distribution of rubber sanitary and 
waterproof specialties, including infant’s bibs, baby pants, and erib 
sheets, in interstate commerce or in the District of Columbia, do cease 
and desist from representing, directly or indirectly: 

1. That said products actually kill all germs and bacteria, pro- 
vided, however, that the respondent is not hereby prohibited from 
representing that said products have antiseptic properties and com- 
bat the growth of germs and bacteria; 

2. That said products are completely effective in neutralizing all 
odors of perspiration, urine, and other body wastes, or that said 
products completely deodorize all odors, provided the respondent is 
not hereby prohibited from representing that said products combat 
obnoxious odors developing from the fermentation or putrification 
of urine, perspiration, or other body wastes. 

It is further ordered, That the respondent shall, within 30 days 
after the service upon him of this order file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 


MARCELLE CANDIES, INC. 1077 


Syllabus 


In THE Marrer or 


MARCELLE CANDIES, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 29138. Complaint, Aug. 29, 1936—Decision, Apr. 13, 1938 


Where a corporation engaged in manufacture and sale of “draw” or “deal” 
candy, including assortments composed of number of half-pound trays, 
number of one-pound boxes; and punchboard or push card with punches 
or pushes divided into sections, through use of which boards or cards 
said candy was sold to ultimate consumer-purchaser under scheme by which, 
in accordance with explanatory statement thereon displayed, purchaser of 
one of 5-cent chances received, or failed to receive, one of said trays, in 
accordance with chance selection, or failure to select, one of various desig- 
nated, concealed numbers, aS announced on card or board, and received, 
by punching or pushing last number in section, one of pound boxes, and 
thus secured, by lot or chance and in event of correct selection for tray, 
merchandise exceeding 5-cent cost of chance— 

Sold said assortments and cards or boards to wholesale dealers and jobbers, 
So assembled and packed that they could be and were used and displayed 
by numerous retail dealer buyers, for distribution to purchasing public 
by lot or chance, without alteration or rearrangement, and with knowledge 
that majority of said assortments, as thus packaged by it, were to be, and 
could be, thus resold to public by lot or chance by said retail dealers, in 
violation of public policy; in competition with other manufacturers and 
dealers, many of whom regard such sale and distribution as morally bad 
and as encouraging gambling and injurious to candy industry as merchan- 
dising chance or lottery instead of candy, and some of whom refuse, for 
reasons set forth, to sell candy so packed that it can be resold to public 
by lot or chance; 

With result of supplying to and placing in the hands of retail merchants means 
of violating the laws of the several States in sale and distribution of 
such “draw” or ‘deal’ assortments of candy, preferentially purchased by 
consumers because of gambling feature connected with sale thereof, and 
which, in providing means or opportunity of obtaining a prize or becom- 
ing a winner by lot or chance, teach and encourage gambling among 
children, comprising substantial number of purchasers and consumers 
of such candy, and sale of which in same market with “straight” goods is 
followed by marked decrease in sales of latter, due to gambling or lottery 
feature connected with other, and with effect of unfairly diverting from 
such refusing competitors, thereby put to competitive disadvantage, trade 
to it and others using similar methods, by reaSon of retailers’ purchase 
of such candy from it and such others as more salable under “draw” or 
“deal” method: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Miles J. Furnas, trial examiner. 
Mr. P. C. Kolinski and Mr. Henry C. Lank for the Commission. 
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Mr. Ernest P. Rogers of Hirsch & Smith, of Atlanta, Ga., for 
respondent. ‘ 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Marcelle 
Candies, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act of Congress, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapu 1. The respondent, Marcelle Candies, Inc., is a corpora- 
tion organized and operating under the laws of the State of Georgia, 
with its principal office and place of business located at 223 Peachtree 
Street, N. W. Atlanta, Ga. The respondent is now and for more 
than 1 year last past has been engaged in the manufacture of candies 
and in the sale and distribution thereof to wholesale dealers, jobbers, 
and retail dealers, located at points in the various States of the 
United States, and causes and has caused its said products, when so 
sold, to be transported from its principal place of business in the 
city of Atlanta, Ga., to purchasers thereof in other States of the 
United States at their respective places of business; and there is now, 
and has been for more than 1 year last past, a course of trade and 
commerce by said respondent in such candies between and among the 
States of the United States. In the course and conduct of said busi- 
ness, respondent is in competition with other corporations and with 
partnerships and individuals engaged in the manufacture of candies 
and in the sale and distribution thereof in commerce between and 
among the various States of the United States. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale and 
retail dealers assortments of candies so packed and assembled as to 
involve the use of a lottery scheme when sold and distributed to the 
ultimate consumers thereof. 

(a) Several of the said assortments manufactured and distributed 
by respondents are composed of a number of half-pound trays of 
candy and a number of 1 pound boxes of candy, together with a 
device commonly called a “punchboard” or “push card” with the 
punches or pushes divided into sections. The said boxes of candy 
are distributed to the consuming public by means of said “punch- 
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board” or “push card” in the following manner: Sales are 5 cents 
each, and when a punch or push is made from said “punchboard” or 
“push card” a number is disclosed. The numbers begin with one 
and continue to the number of punches or pushes there are on the 
board or card but the numbers are not arranged in numerical se- 
quence. The board or card bears a statement or statements inform- 
ing purchasers and prospective purchasers as to which numbers 
receive the half-pound trays of candy and a statement or statements 
informing purchasers and prospective purchasers that the last punch 
or push in each section receives one of the one pound boxes of candy. 
A purchaser who does not qualify by obtaining one of the numbers 
calling for one of the half-pound trays of candy or by punching or 
pushing the last number in a section receives nothing for his money 
other than the privilege of punching or pushing a number from the 
board or card. The trays and boxes of candy are worth more. than 
5 cents each and a purchaser who obtains one of the numbers calling 
for a tray or box of candy receives the same for the price of 5 cents. 
The numbers on said board or card are effectively concealed from 
purchasers and prospective purchasers until a selection has been 
made and the particular punch or push separated from the board or 
card. The trays and boxes of candy in said assortment are thus 
distributed to purchasers of punches or pushes from said board or 
card wholly by lot or chance. 

Par. 3. The wholesale dealers and jobbers, to whom respondent sells 
its assortments, resell said assortments to retail dealers, and said 
retail dealers, and the retail dealers to whom respondent sells direct, 
expose said assortments for sale and sell said candy to the purchas- 
ing public in accordance with the aforesaid sales plan. Respondent 
thus supplies to and places in the hands of others the means of con- 
ducting lotteries in the sale of its product in accordance with the 
sales plan hereinabove set forth, and said sales plan has the capacity 
and tendency of inducing purchasers thereof to purchase respondent’s 
said product in preference to candy offered for sale and sold by its 
competitors. 

Par. 4. The sale of said candy to the purchasing public in the 
manner above alleged involves a game of chance or the sale of a 
chance to procure a tray or box of candy. 

The use by respondent of said method in the sale of candy, and 
the sale of candy by and through the use thereof and by the aid of 
said method, is a practice of the sort which the common law and 
criminal statutes have long deemed contrary to public policy; and 
is contrary to an established public policy of the Government of the 
United States. The use by respondent of said method has the dan- 
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gerous tendency unduly to hinder competition or create monopoly in 
this, to wit: that the use thereof has the tendency and capacity to 
exclude from the branch of the candy trade involved in this pro- 
ceeding competitors who do not adopt and use the same method or 
an equivalent or similar method involving the same or an equivalent 
or similar element of chance or lottery scheme. 

Many persons, firms, and corporations who make and sell candy in 
competition with the respondent, as above alleged, are unwilling to 
offer for sale or sell candy so packed and assembled as above alleged, 
or otherwise arranged and packed for sale to the purchasing public 
so as to involve a game of chance, and such competitors refrain 
therefrom. ; 

Par. 5. Many dealers in and ultimate purchasers of candy are 
attracted by respondent’s said method and manner of packing said 
candy, and by the element of chance involved in the sale thereof 
in the manner above described, and are thereby induced to purchase 
said candy so packed and sold by respondent, in preference to candy 
offered for sale and sold by said competitors of respondent who do 
not use the same or equivalent methods. The use of said method by 
respondent has the tendency and capacity, because of said game of 
chance, to divert to respondent trade and custom from its said com- 
petitors who do not use the same or an equivalent method; to exclude 
from said candy trade all competitors who are unwilling to and who 
do not use the same or an equivalent method because the same is 
unlawful; to lessen competition in said candy trade, and to tend to 
create a. monopoly of said candy trade in respondent and such other 
distributors of candy as use the same or an equivalent method, and 
to deprive the purchasing public of the benefit of free competition 
in said candy trade. The use of said method by the respondent has 
the tendency and capacity to eliminate from said candy trade all 
actual competitors, and to exclude therefrom all potential competitors, 
who do not adopt and use said method or an equivalent method. 

Par. 6. Many of said competitors of respondent are unwilling to 
adopt and use said method or any method involving a game of chance 
or the sale of a chance to win something by chance or any other 
method that is contrary to public policy. 

Par. 7. The aforementioned method, acts, and practices of the re- 
spondent are all to the prejudice of the public and of respondent’s 
competitors, as hereinabove alleged. Said method, acts, and practices 
constitute unfair methods of competition in commerce within the 
intent and meaning of Section 5 of an Act of Congress, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, on August 29, 1936, issued and served 
its complaint upon the respondent, Marcelle Candies, Inc., charging 
it with the use of unfair methods of competition in commerce in vio- 
lation of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by P. C. Kolinski and Henry C. Lank, attorneys for the 
Commission, and in opposition thereto by Ernest P. Rogers, attorney 
for the respondent, before Miles J. Furnas, an examiner of the Com- 
mission theretofore duly designated by it. The said testimony and 
other evidence were duly recorded and filed in the office of the Com- 
mission. - Thereafter; this proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, and brief in support of the 
complaint (brief in opposition thereto having been waived, and oral 
argument not having been requested), and the Commission, having 
duly considered the matter and being now fully advised in the 
premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom : 

FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent Marcelle Candies, Inc., is a corpo- 
ration, organized and operating under the laws of the State of 
Georgia, with its principal office and place of business located at 223 
Peachtree Street, N. W., Atlanta, Ga. Respondent is now, and for 
several years last past has been, engaged in the manufacture of 
candies and in the sale and distribution thereof to wholesale dealers 
and jobbers located in the States in the southeastern part of the 
United States, including, among others, the States of Florida, 
Georgia, Alabama, North Carolina, South Carolina, Mississippi, Ten- 
nessee, and Louisiana. It causes its said products, when so sold, to 
be transported from its principal place of business in Atlanta, Ga., 
to purchasers thereof in the State of Georgia and in such other 
States of the United States at their respective places of business. 
There is now, and has been for several years last past, a course of 
trade and commerce by said respondent in such candy between and 
among the States of the United States. In so carrying on said busi- 
ness, respondent is, and has been, engaged in active competition with 
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other corporations and with partnerships and individuals engaged 
in the manufacture of candy and in the sale and distribution thereof 
in commerce between and among the various States of the United 
States. The gross annual volume of respondent’s business is approx- 
imately $200,000. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent has sold in commerce between and 
among the States of the United States to wholesale dealers and job- 
bers, various packages or assortments of candy so packed and assem- 
bled as to involve the use of a lottery scheme when sold and dis- 
tributed to the consumers thereof. The said assortments were 
described by an official of the respondent called as a witness at the 
instance of the Commission, and are described in the circular dis- 
tributed by the respondent which was offered as an exhibit. One of 
said assortments is hereinafter described for the purpose of showing 
the method used by the respondent, but this description does not 
include all of the assortments, nor the details of the several sales 
plans which respondent has been using in the distribution of candy 
by lot or chance: 

(a) One of said assortments manufactured and distributed by re- 
spondent is composed of a number of half pound trays of candy, 
and a number of 1 pound boxes of candy, together with a device 
commonly called a “punchboard” or a “push card,” with the punches 
or pushes divided into sections. The said trays and packages of 
candy are distributed to the consuming public by means of said 
‘“punchboard” or “push card” in the following manner: 

Sales are 5 cents each and when a punch or push is made from said 
punchboard or push card, a number is disclosed. The numbers begin 
at 1 and continue to the number of punches or pushes there are on 
the board or card, but the numbers are not arranged in numerical 
sequence. The board or card bears a statement or statements in- 
forming purchasers and prospective purchasers as to which numbers 
receive the half pound trays of candy and a statement or statements 
informing purchasers and prospective purchasers that the last punch 
or push in each section receives two of the 1-pound boxes of candy. 
A purchaser who does not qualify by obtaining one of the numbers 
calling for one of the half pound trays of candy or by punching or 
pushing the last number in a section receives nothing for his money 
other than the privilege of punching or pushing a number from the 
board or card. The trays and boxes of candy are worth more than 
5 cents each and a purchaser who obtains one of the numbers calling 
for a tray or box of candy receives the same for the price of 5 cents. 
The numbers on said board or card are effectively concealed from 
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purchasers and prospective purchasers until a selection has been 
made, and the particular punch or push separated from the board 
or card. The trays of candy in said assortment are thus distributed 
to purchasers of punches or pushes from said board or card wholly 
by lot or chance. 

Par. 3. Candy assortments involving the lot or chance feature as 
described in paragraph 2 above are generally referred to in the candy 
trade or industry as “draw” or “deal” assortments. Assortments of 
candy without any lot or chance feature in connection with their 
resale to the public are generally referred to in the candy trade or 
industry as “straight” merchandise. These terms will be used here- 
after in these findings to distinguish the various types of assortments. 

Par. 4. The wholesale dealers and jobbers, to whom respondent 
sells its assortments, resell the same to retail dealers. Numerous re- 
tail dealers purchase the said assortments from wholesale dealers and 
jobbers, and the majority of such retail dealers display said assort- 
ments for sale to the public as packed by the respondent, and the 
candy contained in the majority of said assortments is sold and dis- 
tributed to the consuming public by means of said push cards or 
punch boards in the manner hereinbefore described. 

Par. 5. Al! sales made by respondent to wholesale dealers and 
jobbers are absolute sales and respondent retains no control over said 
assortments after they are delivered to the wholesale dealer or job- 
ber. The assortments are assembled and packed in such manner that 
they are, and have been, used, and may be used, by retail dealers for 
distribution to the purchasing public by lot or chance without 
alteration or rearrangement. 

In the sale and distribution to wholesale dealers and jobbers of 
the assortments of candy hereinbefore described, respondent had 
knowledge that the majority of said assortments were to be resold 
to the purchasing public by retail dealers by lot or chance, and it 
packaged such candy in the way and manner described so that, 
without alteration, addition thereto, or rearrangement thereof, it 
would be, and could be, resold to the public by lot or chance by said 
retail dealers. Such packing and distributicn is contrary to public 
policy. 

Consumers prefer to purchase the “draw” or “deal” candy, because 
of the gambling feature connected with its sale. The sale and dis- 
tribution of “draw” or “deal” assortments of candy, or of candy 
which has connected with its sale to the public the means or op- 
portunity of obtaining a prize or becoming a winner by lot or 
chance, teaches and encourages gambling among children, who com- 
prise a substantial number of the purchasers and consumers of this 
type of candy. 
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Par. 6. There are, in the United States, many manufacturers of 
candy who do not manufacture and sell “draw” or “deal” assort- 
ments of candy and who sell their “straight” merchandise in inter- 
state commerce in competition with the “draw” or “deal” candy, and 
manufacturers of “straight” merchandise have noted a marked de- 
crease in the sales of their products whenever or wherever the “draw” 
or “deal” assortments have appeared in their market. This decrease 
in the sale of “straight” merchandise is due to the gambling or 
lottery feature connected with the “draw” or “deal” candy. 

Par. 7. The sale and distribution of candy by the methods de- 
scribed herein is the sale and distribution of candy by lot or chance 
and constitutes a lottery, gaming device, or gift enterprise. Many 
competitors regard such sale and distribution as morally bad and 
as encouraging gambling, and as injurious to the candy industry, 
because it results in the merchandising of a chance or lottery, instead 
of candy. The sale and distribution of candy by respondent in 
assortments as hereinabove found supplies to and places in the hands 
of retail merchants a means of violating the laws of the several 
States. Because of these reasons, some competitors of respondent 
refuse to sell candy so packed that it can be resold to the public by 
lot or chance. These competitors are thereby put to a competitive 
disadvantage. ‘The retailers, finding that they can dispose of more 
candy by the “draw” or “deal” method, buy from respondent and 
others employing the same methods of sale, and thereby trade is 
unfairly diverted from said competitors to respondent and others 
using similar methods. 


CONCLUSION 


The aforesaid acts and practices of the respondent Marcelle 
Candies, Inc., are to the injury and prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of com- 
petition in commerce, within the intent and meaning of Section 5 
of an Act of Congress, approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, answer of respond- 
ent, testimony and other evidence in support of the allegations of 
said complaint and in opposition thereto, taken before Miles J. 
Furnas, an examiner of the Commission theretofore duly designated 
by it, and brief of counsel for the Commission (brief for the re- 
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spondent having been waived and oral argument not having been 
requested) ; and the Commission having made its findings as to the 
facts and its conclusion that said respondent has violated the pro- 
visions of an Act of Congress, approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes.” 

It is ordered, 'That the respondent Marcelle Candies, Inc., a cor- 
poration, its officers, representatives, agents, and employees, in con- 
nection with the offering for sale, sale, and distribution of candy in 
interstate commerce, and in the District of Columbia, do forthwith 
cease and desist from: 

1. Selling and distributing candy so packed and assembled that 
sales of such candy to the general public are to be made, or may be 
made, by means of a lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers packages or 
assortments of candy which are used, or which may be used, without 
alteration or rearrangement of the contents of such packages or 
assortments, to conduct a lottery, gaming device, or gift enterprise 
in the sale and distribution of the candy contained in said assort- 
ments to the public; 

3. Supplying to or placing in the hands of dealers assortments of 
candy, together with a device commonly called a punchboard or push 
card for use, or which may be used, in distributing or selling the said 
candy to the public at retail; 

4. Furnishing to dealers a device commonly called a punchboard or 
push card, together with packages or assortments of candy, or 
separately, which punchboard or push card is to be used, or may be 
used, in distributing or selling said candy to the public. 

It is further ordered, That the respondent Marcelle Candies, Inc., 
shall, within 30 days after service upon it of this order, file with the 
Commission a report in writing, setting forth in detail the manner 
and form in which it has complied and is complying with the order 
to cease and desist hereinabove set forth. 
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DERMAY PERFUMERS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THB ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3257. Complaint, Nov. 1, 1937—Decision, Apr. 13, 1938 


Where a corporation engaged in sale and distribution of perfumery and toilet 
articles to purchasing and consuming public— 

(a) Represented through word “Factory” on letterheads and invoices, and other- 
wise, that it was manufacturer of products offered and sold by it, facts 
being it neither made nor compounded same, nor owned, operated nor 
controlled a factory or mill so doing; with capacity and tendency to mis- 
lead and deceive purchasers into erroneous belief that in buying such 
products from it they were dealing with manufacturer thereof and thereby 
saving middleman’s profit and obtaining other advantages; 

(b) Displayed word ‘Paris’ on its merchandise and on labels of packaged 
products, and represented through matter appearing on letterheads and 
labels of products and in other ways, that they originated in, or were 
imported from, France, facts being it had no Paris place of business and 
its said products were made and compounded in United States; with tend- 
ency and capacity to mislead and deceive purchasers into erroneous belief 
that in buying same they were purchasing perfumes or toilet articles made 
or compounded in France and imported therefrom, such as long in great 
demand among trade and consuming public and considered superior by many 
to the domestic product, and purchased in preference thereto; 

(c) Represented that its said products had values greatly in excess of their 
actual retail selling prices and values, through price-marks placed thereon 
which were greatly in excess of such actual prices and values and in no 
sense represented either, with result that members of purchasing public 
were led into erroneous and mistaken belief that said products’ actual 
values and selling prices were stamped or marked thereon, in accordance 
with custom of marking or stamping such actual retail price or value on 
commodities, as understood and relied on by public as indication of quality 

. to extent of purchasing merchandise in substantial volume in dependence 
thereon ; 

With effect of misleading substantial portion of purchasing public into errone- 
ous belief that such representations were true and into purchase of sub- 
stantial quantities of said products as result thereof, and of unfairly 
diverting trade to it from competitor manufacturers and distributors who 
do not misrepresent status or nature of their respective businesses, the origin 
of their products, or prices at which same are sold, or otherwise publish 
untrue claims therefor, in their advertisement, sale and distribution of 
competitive products in commerce among the various States and in the 
District of Columbia: 

Held, 'That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr, DeWitt T. Puckett for the Commission. 
Mr, Elliot B. Paley, of New York City, for respondent. 
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Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Dermay 
Perfumers, Inc., a corporation, hereinafter referred to as respondent, 
has been and is using unfair methods of competition in commerce, as 
“commerce” is defined in said act and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracrapy 1. Respondent, Dermay Perfumers, Inc., is a corpora- 
tion, organized in 1924 and doing business under the laws of the 
State of New York. Its principal office and place of business is at- 
347 Fifth Avenue, New York, N. Y. 

Respondent, is now, and since the date of incorporation has been, 
engaged in the sale and distribution of perfumery and toilet articles 
to the purchasing and consuming public located in various States 
of the United States and in the District of Columbia. Respondent 
now causes, and since the date of its incorporation has caused, its 
products, when sold, to be shipped from its place of business in New 
York, N. Y., to the purchasers thereof located in the various other 
States of the United States and in the District of Columbia. There 
is now, and has been at all times mentioned herein, a constant current 
of trade in perfumery and toilet articles, by the respondent, between 
and among the various States of the United States and in the District 
of Columbia. 

Respondent is, and since 1924 has been, in substantial competition 
with other corporations and with partnerships and individuals en- 
gaged in the sale and distribution of perfumery and toilet articles 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. During the time respondent has been in business as de- 
scribed in paragraph 1 hereof, it has represented, and still represents, 
by means of certain printed matter appearing on its letterheads and 
invoices, and in various other ways, that it is the manufacturer of 
the products which it offers for sale and sells. 

On its letterheads and invoices the following appears: 


Dermay, Inc., 
PERFUMERS 
General Offices and Factory 
625 West 48rd Street 
New York, N. Y. 
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In truth and in fact, the respondent does not manufacture or com- 
pound the products which it offers for sale and sells, nor does it own 
and operate, or directly and absolutely control a factory or mill 
wherein its said products are manufactured or compounded. 

It is a common belief among the purchasing public that such mer- 
chandise can be purchased direct from the manufacturer thereof at 
a considerable saving in price and that other advantages can be se- 
cured by so purchasing. The representations made by respondent, as 
alleged herein, have the tendency and capacity to mislead and deceive 
the purchasers of respondent’s products into the erroneous belief that 
when they purchase said products from respondent they are dealing 
with the manufacturer of said products and thereby are saving the 
middleman’s profit and obtaining other advantages. 

Par. 3. In the course and conduct of its business, as aforesaid, the 

‘respondent has represented and still represents, by means of printed 
matter appearing on its letterheads, the labels attached to its products, 
and in other ways, that certain of its products originate in or are 
imported from France, and that it has a place of business in Paris, 
France. The word “Paris” appears on its letterheads and on the 
labels affixed to its packaged products. 

In truth and in fact the respondent’s products do not originate 
in and are not imported from France nor does it have a place of 
business in Paris, France. Its products are manufactured and com- 
pounded in the United States of America. 

Perfumes and certain toilet articles of French origin have for many 
years enjoyed widespread popularity and goodwill and have been very 
much in demand among the trade and consuming public throughout 
the United States. Many persons believe that perfumes and certain 
toilet articles manufactured in France are superior in quality and in 
many other ways to perfumes and toilet articles manufactured and 
compounded in the United States and prefer to purchase perfumes 
and certain toilet articles of French origin in preference to perfumes 
and toilet articles manufactured or compounded in the United States. 
The aforesaid representations of the respondent have the tendency 
and capacity to mislead and deceive the purchasers into the erroneous 
belief that when they purchase respondent’s products they are pur- 
chasing products which were, in fact, manufactured or compounded 
in France and imported into the United States. 

Par. 4. By price marks placed upon certain of its said products, re- 
spondent represents to customers and prospective customers that said 
products have values greatly in excess of the actual retail selling 
prices and in excess of the actual values thereof. 
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The price marks placed upon said products, as aforesaid, are 
greatly in excess of the actual retail selling prices of said products 
and are in excess of the true and actual values thereof and in no 
sense represent either the true values or true selling prices of the 
products so marked but are greatly in excess of the prices at which 
the same are sold or intended to be sold in the usual course of trade. 

The public generally understands the custom of marking or stamp- 
ing the actual retail price or value on various commodities and has 
been led to, and does, place its confidence in the price markings so 
stamped on commodities and the representations thereby made as to 
the quality of the product to the extent that it purchases a substan- 
tial volume of merchandise in reliance on this aforesaid custom. As 
a result of the respondent’s representations, members of the purchas- 
ing public are led to erroneously and mistakenly believe that the 
actual value and selling price of respondent’s products are the prices 
stamped or marked thereon when, in fact, the prices so stamped or 
marked are fictitious and in no sense represent the actual selling 
price or value of the products referred to. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive, and has misled, a substantial portion of the purchasing 
publie into the erroneous belief that such representations are true 
and into the purchase of substantial quantities of said respondent’s 
products as a result of such erroneous belief. There are among the 
competitors of respondent, as mentioned in paragraph 1 hereof, 
manufacturers and distributors of perfumes and toilet articles who 
do not misrepresent the status or nature of their respective busi- 
nesses, the origin of their products, or the price at which their prod- 
ucts are sold, or otherwise publish claims for their products which 
are untrue. By the representations aforesaid, trade is unfairly di- 
verted to respondent from such competitors and as a result thereof, 
substantial injury is being, and has been, done by respondent to com- 
petition in commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 6. The aforesaid acts and practices of respondent are all to 
the injury and prejudice of the public and of respondent’s compet- 
tors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 
96, 1914. 
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Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 1, 1937, issued, and on 
November 8, 1937, served its complaint in this proceeding upon re- 
spondent, Dermay Perfumers, Inc., a corporation, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer, the Commission, by order 
entered herein, granted respondent’s motion for permission to with- 
draw said answer and to substitute therefor an answer admitting 
all the material allegations of the complaint to be true and waiving 
the taking of further evidence and all other intervening procedure, 
which substitute answer was duly filed in the office of the Com- 
mission. Thereafter, this proceeding regularly came on for final 
hearing before the Commission on the said complaint and the sub- 
stitute answer, briefs having been waived and oral argument not 
having been requested, and the Commission having duly consid- 
ered the same and being now fully advised in the premises, finds 
that this proceeding is in the interest of the public and makes this 
its findings as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Dermay Perfumers, Inc., is a corpora- 
tion, organized in 1924 and doing business under the laws of the 
State of New York. Its principal office and place of business are at 
347 Fifth Avenue, New York, N. Y. 

Respondent is now, and since the date of incorporation has been, 
engaged in the sale and distribution of perfumery and toilet articles 
to the purchasing and consuming public located in various States 
of the United States and in the District of Columbia. Respondent 
now causes, and since the date of its incorporation has caused, its 
products, when sold, to be shipped from its place of business in New 
York, N. Y., to the purchasers thereof located in the various other 
States of the United States and in the District of Columbia. There 
is now, and has been at all times mentioned herein, a course of trade 
in perfumery and toilet articles, by the respondent, between and 
among the various States of the United States and in the District 
of Columbia. 

Respondent is, and since 1924 has been, in substantial competition 
with other corporations and with partnerships and individuals en- 
gaged in the sale and distribution of perfumery and toilet articles in 
commerce between and among the various States of the United States 
and in the District of Columbia. 
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Par. 2. During the time respondent has been in business as de- 
scribed in paragraph 1 hereof, it has represented, and still repre- 
sents, by means of certain printed matter appearing on its letter- 
heads and invoices, and in various other ways, that it is the manu- 
facturer of the products which it offers for sale and sells. 

On its letterheads and invoices the following appears: 

Dermay, Inc., 
PERFUMERS 
General Offices and Factory 
625 West 43rd Street 
New York, N. Y. 

The respondent does not manufacture or compound the products 
which it offers for sale and sells, nor does it own and operate, or 
directly and absolutely control a factory or mill wherein its said 
products are manufactured or compounded. 

It is a common belief among the purchasing public that such 
merchandise can be purchased direct from the manufacturer thereof 
at a considerable saving in price and that other advantages can 
be secured by so purchasing. The representations made by respond- 
ent, as alleged herein, have the tendency and capacity to mislead 
and deceive the purchasers of respondent’s products into the errone- 
ous belief that when they purchase said products from respondent 
they are dealing with the manufacturer of said products and thereby 
are saving the middleman’s profit and obtaining other advantages. 

Par. 3. In the course and conduct of its business, as aforesaid, 
the respondent has represented and still represents, by means of 
printed matter appearing on its letterheads, the labels attached 
to its products, and in other ways, that certain of its products origi- 
nate in or are imported from France, and that it has a place of 
business in Paris, France. The word “Paris” appears on its letter- 
heads and on the labels affixed to its packaged products. 

The respondent’s products do not originate in and are not im- 
ported from France nor does it have a place of business in Paris, 
France. Its products are manufactured and compounded in the 
United States of America. 

Perfumes and certain toilet articles of French origin have for 
many years enjoyed widespread popularity and goodwill and have 
been very much in demand among the trade and consuming public 
throughout the United States. Many persons believe that perfumes 
and certain toilet articles manufactured in France are superior in 
quality and in many other ways to perfumes and toilet articles manu- 
factured and compounded in the United States and prefer to pur- 
chase perfumes and certain toilet articles of French origin in pref- 
erence to perfumes and toilet articles manufactured or compounded 
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in the United States. The aforesaid representations of the respond- 
ent have the tendency and capacity to mislead and deceive the pur- 
chasers into the erroneous belief that when they purchase respondent’s 
products they are purchasing products which were, in fact, manu- 
factured or compounded in France and imported into the United 
States. 

Par. 4. By price marks placed upon certain of its said products, 
respondent represents to customers and prospective customers that 
said products have values greatly in excess of the actual retail selling 
prices and in excess of the actual values thereof. 

The price marks placed upon said products, as aforesaid, are 
greatly in excess of the actual retail selling prices of said products 
and are in excess of the true and actual values thereof and in no 
sense represent either the true values or true selling prices of the 
products so marked but are greatly in excess of the prices at which 
the same are sold or intended to be sold in the usual course of trade. 

The public generally understands the custom of marking or stamp- 
ing the actual retail price or value on various commodities, and has 
been led to, and does, place its confidence in the price markings so 
stamped on commodities and the representations thereby made as to 
the quality of the product to the extent that it purchases a substan- 
tial volume of merchandise in reliance on this aforesaid custom. As 
a result of the respondent’s representations, members of the purchas- 
ing public are led to erroneously and mistakenly believe that the 
actual value and selling price of respondent’s products are the prices 
stamped or marked thereon when, in fact, the prices so stamped or 
marked are fictitious and in no sense represent the actual selling 
price or value of the products referred to. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and has misled, a substantial portion of the purchasing 
public into the erroneous belief that such representations are true 
and into the purchase of substantial quantities of said respondent’s 
products as a result of such erroneous belief. 

There are among the competitors of respondent, as mentioned in 
paragraph 1 hereof, manufacturers and distributors of perfumes and 
toilet articles who do not misrepresent the status or nature of their 
respective businesses, the origin of their products, or the price at 
which their products are sold, or otherwise publish claims for their 
products which are untrue, who likewise advertise, sell and distribute 
perfumes and toilet articles in commerce among the various States 
of the United States and in the District of Columbia. By use of the 
representations aforesaid, trade has been, and is now being, unfairly 
diverted to respondent from such competitors. 
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The aforesaid acts and practices of respondent, Dermay :Per- 
fumers, Inc., a corporation, are to the prejudice and injury of the 
public and of respondent’s competitors, and constitute unfair meth- 
ods of competition in commerce within the intent and meaning of 
the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of the complaint to be true, and states that it waives hearing 
on the charges set forth in said complaint and that, without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon it findings as to the facts and conclusion and an order 
to cease and desist from the violations of law charged in the com- 
plaint, and the Commission having made its findings as to the facts 
and conclusion that said respondent has violated the provisions of: 
the Federal Trade Commission Act; 

It is ordered, That the respondent, Dermay Perfumers, Inc., a 
corporation, its agents, representatives and employees, in connection 
with the offering for sale, sale and distribution of perfumes and 
other toilet articles in interstate commerce or in the District of 
Columbia, do forthwise cease and desist from: 

1. Representing, through the use of the word “Factory,” or through 
the use of any word or term of similar import and meaning, or 
through any other means or device, or in any manner, that said re- 
spondent is the manufacturer of the products sold by it, unless and 
until it actually owns and operates, or directly and absolutely con- 
trols, a manufacturing plant wherein said products are manufactured 
by i 

2. Representing, through the use of the word “Paris,” or through 
the use of any word or term, or through any other means or device, 
or in any manner, that it has a place of business in Paris, France, 
and that its perfumes and other toilet articles compounded, bottled 
and packaged in the United States are made or compounded in 
France, or in any other foreign country, or that they are imported 
products ; 

3. Representing, through the use of fictitious price marks, or 
through the use of any other means or device, or in any manner, 
that its perfumes and toilet articles have retail values or prices 
which are in excess of the prices at which said perfumes, and toilet 
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articles are actually and customarily offered for sale and sold to the 
ultimate purchaser, 

It 7s further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MarTrer OF 


ALFRED BOEHM, DOING BUSINESS AS LYNX KNITTING 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3286. Complaint, Dec. 22, 1937—Decision, Apr. 138, 1938 


Where an individual engaged in sale and distribution of hosiery through house- 
to-house canyvassers, principally, in the various States and in the District of 
Columbia— 

(a) Represented himself to be the manufacturer thereof, through inclusion of 
word “Knitting” in his trade name and display thereof on his letterheads, 
order blanks, and in advertising matter in various magazines and otherwise, 
facts being he did not make same, nor own and operate nor directly and 
absolutely control any mill and factory in which same was made, but pur- 
chased said products from various hosiery manufacturers; 

With tendency and capacity to mislead and deceive purchasers thereof into false 
and erroneous belief that in buying from him they were dealing with manu- 
facturer and thereby gaining an advantage in price by saving middleman’s 
profit and in other ways; and 

(6) Represented, in advertising for distributors in the ‘Agents Wanted” col- 
umns of varicuS magazines of interstate circulation, and through form 
letters and otherwise, and to the purchasing public generally, that his said 
hosiery was proof against spots, splashes, and snagging, facts being it was 
neither spot, splash, nor snag proof; 

(c) Represented, as aforesaid, that said hosiery was composed wholly of silk, 
facts being it was not composed wholly of silk, as long definitely and spe- 
cifically understood by substantial number of purchasing public, as meaning 
product of cocoon of silkworm, employed for many years in manufacture of 
various articles of wearing apparel, considered, when thus made, of supe- 
rior quality, and in great public demand, and commonly thus described and 
thus understood, as and when made wholly therefrom; and 

(d@) Represented, as aforesaid, that he furnished his distributors with free 
sample outfits, facts being he did not thus furnish such outfits to his can- 
vassers, but such outfits were paid for by them in cash and by services 
rendered ; 

With effect of misleading retailers, distributors, and substantial portion of pur- 
chasing public into erroneous belief that said representations were true and 
into purchase of substantial quantities of such hosiery because of said 
erroneous belief, and of unfairly diverting trade to him from competitor 
manufacturers and distributors of hosiery who do not misrepresent char- 
acter or type of business in which engaged, quality, nature, and composition 
of their products, nor inducements offered to prospective distributors, in 
advertising, selling and distributing their said products among various 
States and in the District of Columbia: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 
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Before Ur. W. W. Sheppard, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Alfred 
Boehm, an individual, doing business as Lynx Knitting Company, 
hereinafter referred to as respondent, has been and is using unfair 
methods of competition in commerce, as “commerce” is defined in 
said act of Congress, and it appearing to said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

Paracrary 1. The respondent, Alfred Boehm, is an individual 
doing business as Lynx Knitting Company. His office and place of 
business are at 5-7 White Street, New York, N. Y. He is now, and 
for several years last past has been, engaged in the sale and dis- 
tribution of hosiery, principally through house-to-house canvassers, 
in the various States of the United States and in the District of 
Columbia, 

When orders are received by respondent, his said products are 
shipped from his place of business in New York, N. Y., to the pur- 
chasers thereof located in the various States of the United States 
other than the State of New York. There is now, and has been for 
several years last past, a course of trade in commerce, in said hosiery, 
sold and distributed by respondent, between and among the various 
States of the United States and in the District of Columbia. 

Respondent is now, and at all times mentioned herein has been, 
in substantial competition with other individuals, and with partner- 
ships and corporations engaged in the sale and distribution of hosiery 
in commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent has represented and now repre- 
sents himself to be the manufacturer of the hosiery he offers for 
sale and sells. Said representation is made by respondent through 
use of the word “Knitting” in his trade name which appears on his 
letterheads, order blanks, in advertising matter appearing in various 
magazines, and through other means. 

In truth and in fact, the respondent does not manufacture the 
hosiery he offers for sale and sells, nor does he own and operate or 
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directly and absolutely control the mill or factory in which said 
hosiery is manufactured. Respondent purchases said hosiery from 
Golden Belt Manufacturing Company, Durham, N. C., Great Ameri- 
can Knitting Mills, Bechtelsville, Pa., Newnan Hosiery Company, 
Newnan, Ga., Best Made Hosiery Company, Quakertown, Pa., and 
other hosiery manufacturers. 

Par. 3. It is the common belief among wholesalers, retailers, and 
the purchasing public, that a superior grade of merchandise can be 
purchased direct from the manufacturer thereof at a considerable 
saving in price, and that other advantages can be secured by dealing 
direct with the manufacturer. The representations made by re- 
spondent, as alleged in paragraph 2 hereof, have the tendency and 
capacity to deceive and mislead the purchasers of respondent’s hosiery 
into the false and erroneous beliefs that when they purchase said 
hosiery from respondent they are dealing with the manufacturer 
of said hosiery and are thereby gaining an advantage in price by 
saving the middleman’s profit and are gaining other advantages. 

Par. 4. Respondent’s said hosiery is offered for sale and sold 
chiefly through house-to-house canvassers, As an inducement to per- 
sons to become his distributors and offer his said hose for sale, and 
to the purchasing public to buy said hosiery, the respondent has 
advertised and is now advertising in the “Agents Wanted” columns 
of various magazines having an interstate circulation, through form 
letters, and in various other ways, as follows: 

LYNX HOSE ONCE BOUGHT ALWAYS SOUGHT—RINGLESS—SPLASH 
PROOF—ANTI-SNAG PROCESS. 

These unusual features create immediate interest, quick sales and satisfied 
customers. 14 years of square dealing with our customers and salespeople. 
Wonderful line of men’s and women’s hosiery. Large variety of styles and 
colors. Liberal commission. Prompt delivery. Free outfit with sample hose 
starts you off. Write us at once. 

New “anti-snag” silk hose * * * They are also rain and splash-proof. 
* * * Hvery woman will want those hose made by the anti-snag process. 
The rain may splash on these hose but there will be no spots on them. 

* * * You can get samples of Lynx guaranteed hose free of cost to 
Vol we: 

None of our ladies’ silk hose contain any rayon, celanese or any artificial 
silk of any kind. 

By means of the foregoing statements, the respondent represents 
to distributors, prospective distributors, and the purchasing public 
generally that his said hosiery is proof against spots, splashes and 
snagging; that said hosiery is composed wholly of silk; and that he 
furnishes his distributors with free sample outfits. In truth and in 
fact, respondent’s said hosiery is not spot, splash or snag proof; it is 
not composed wholly of silk, the product of the cocoon of the silk 


1098 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26 F. £.C. 


worm, but is composed in part of a material or materials other than 
silk. Respondent does not in fact furnish free sample outfits to his 
canvassers but said outfits are paid for by the said canvassers in cash 
and by services rendered. 

Par. 5. The word “silk” has long had to the minds of a substan- 
tial number of the purchasing public, and still has, a very definite 
and specific meaning, i. e., the product of the cocoon of the silk 
worm. Said product is now, and for many years has been, employed 
in the manufacture of various articles of wearing apparel including 
hosiery. Wearing apparel manufactured from silk is regarded gen- 
erally as apparel of a superior quality and is in great public demand. 
At all times mentioned herein, the term “silk” has been commonly 
used to describe articles of wearing apparel manufactured wholly 
from silk and as a result thereof the purchasing public has come to 
understand that the apparel so described is manufactured wholly 
from silk, the product of the cocoon of the silk worm. 

Par. 6. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and does mislead retailers, distributors, and a substantial portion of 
the purchasing public into the erroneous beliefs that such representa- 
tions are true and into the purchase of substantial quantities of said 
hosiery because of such erroneous beliefs. 

There are, among the competitors of respondent, as mentioned in 
paragraph 1 hereof, manufacturers and distributors of hosiery who 
do not misrepresent the character or type of business in which they 
are engaged, the quality, nature, and composition of their products, 
nor the inducements offered to prospective distributors, who likewise 
advertise, sell and distribute hosiery in commerce among the various 
States of the United States and in the District of Columbia. By use 
of the representations aforesaid, trade has been, and is now being, 
unfairly diverted to respondent from said competitors, Thereby sub- 
stantial injury is being, and has been, done by respondent to com- 
petition in commerce as herein set out. 

Par. 7. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondent’s competi- 
tors and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frxprines as To THE Facrs, anp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on December 22, 1937, issued, and 
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on December 23, 1937, served its complaint in this proceeding upon 
respondent, Alfred Boehm, an individual, doing business under the 
trade name Lynx Knitting Company, charging him with the use of 
unfair methods of competition in commerce in violation of the pro- 
visions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the ma- 
terial allegations of the complaint to be true and waiving the taking 
of further evidence and all other intervening procedure, which, sub- 
stitute answer was duly filed in the office of the Commission. There- 
after, this proceeding regularly came on for final hearing before the 
Commission on the said complaint and the substitute answer, briefs 
having been waived and oral argument not having been requested, 
and the Commission having duly considered the same and being now 
fully advised in the premises, finds that this proceeding is in the 
interest of the public and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. The respondent, Alfred Boehm, is an individual 
doing business under the trade name Lynx Knitting Company. His 
office and place of business are at 5-7 White Street, New York, N. Y. 
He is now, and for several years last past has been, engaged in the 
sale and distribution of hosiery, principally through house-to-house 
canvassers, in the various States of the United States and in the 
District of Columbia. 

When orders are received by respondent, his said products are 
shipped from his place of business in New York, N. Y., to the pur- 
chasers thereof located in the various States of the United States 
other than the State of New York. There is now, and has been for 
several years last past, a course of trade in said hosiery sold and dis- 
tributed by respondent, in commerce between and among the various 
States of the United States and in the District of Columbia. 

Respondent is now, and at all times mentioned herein has been, 
in substantial competition with other individuals, and with partner- 
ships and corporations likewise engaged in the sale and distribution 
of hosiery in commerce between and among the various States of 
the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as described in 
paragraph 1 hereof, the respondent has represented and now repre- 
sents himself to be the manufacturer of the hosiery he offers for 
sale and sells. Said representation is made by respondent through 
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use of the word “Knitting” in his trade name which appears on his 
letterheads, order blanks, in advertising matter appearing in various 
magazines, and through other means. 

In truth and in fact, the respondent does not manufacture the 
hosiery he offers for sale and sells, nor does he own and operate or 
directly and absolutely control any mill or factory in which said 
hosiery is manufactured. Respondent purchases said hosiery at 
wholesale from Golden Belt Manufacturing Company, Durham, 
N. C., Great American Knitting Mills, Bechtelsville, Pa., Newnan 
Hosiery Company, Newnan, Ga., Best Made Hosiery Company, 
Quakertown, Pa., and other hosiery manufacturers. 

Par. 8. It is the common belief among wholesalers, retailers, and 
the purchasing public, that a superior grade of merchandise can be 
purchased direct from the manufacturer thereof at a considerable 
saving in price, and that other advantages can be secured by dealing 
direct with the manufacturer. The representations made by re- 
spondent, as alleged in paragraph 2 hereof, have the tendency 
and capacity to deceive and mislead the purchasers of respondent’s 
hosiery into the false and erroneous beliefs that when they purchase 
said hosiery from respondent they are dealing with the manufac- 
turer of said hosiery and are thereby gaining an advantage in price 
by saving the middleman’s profit and are gaining other advantages. 

Par. 4. Respondent’s said hosiery is offered for sale and sold 
chiefly through house-to-house canvassers. As an inducement to per- 
sons to become his distributors and offer his said hose for sale, and 
to the purchasing public to buy said hosiery, the respondent has 
advertised and is now advertising in the “Agents Wanted” columns 
of various magazines having an interstate circulation, through form 
letters, and in various other ways, as follows: 


LYNX HOSE ONCE BOUGHT ALWAYS SOUGHT 
RINGLESS—SPLASH PROOF—ANTI-SNAG PROCESS 


These unusual features create immediate interest, quick sales and satisfied 
customers. 14 years of square dealing with our customers and salespeople. 


Wonderful line of men’s and women’s hosiery. Large variety of styles and 
colors. Liberal commission. Prompt delivery. Free outfit with sample hose 
starts you off. Write us at once. 

New “anti-snag” silk hose * * * ‘They are also rain and splash-proof. 
«  * * Every woman will want these hose made by the anti-snag process.. 
The rain may splash on these hose but there will be no spots on them. 

* * ¥* You can get samples of Lynx guaranteed hose free of cost to 
WOUp ott erate 

None of our ladies’ silk hose contain any rayon, celanese or any artificial silk. 
of any kind. 
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By means of the foregoing statements, the respondent represents to 
distributors, prospective distributors, and the purchasing public gen- 
erally that his said hosiery is proof against spots, splashes and snag- 
ging; that said hosiery is composed wholly of silk; and that he fur- 
nishes his distributors with free sample outfits. Such representations 
are faise, misleading, and deceptive. In truth and in fact, respond- 
ent’s said hosiery is not spot, splash, or snag proof. It is not com- 
posed wholly of silk, the product of the cocoon of the silkworm, but 
is composed in part of a material or materials other than silk. Re- 
spondent does not in fact furnish free sample outfits to his canvassers 
but said outfits are paid for by the said canvassers in cash and by 
services rendered. 

Par. 5. The word “silk” has long had to the minds of a substan- 
tial number of the purchasing public, and still has, a very definite 
and specific meaning, i. e., the product of the cocoon of the silkworm. 
Said product is now, and for many years has been, employed in the 
manufacture of various articles of wearing apparel including hosiery. 
Wearing apparel manufactured from silk is regarded generally as 
apparel of a superior quality and is in great public demand. At all 
times mentioned herein, the term “silk” has been commonly used to 
describe articles of wearing apparel manufactured wholly from silk 
and as a result thereof the purchasing public has come to understand 
that the apparel so described is manufactured wholly from silk, the 
product of the cocoon of the silkworm. 

Par. 6. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead and 
does mislead retailers, distributors and a substantial portion of the 
purchasing public into the erroneous beliefs that such representations 
are true and into the purchase of substantial quantities of said hosiery 
because of such erroneous beliefs. 

There are, among the competitors of respondent, as mentioned in 
Paragraph 1 hereof, manufacturers and distributors of hosiery 
who do not misrepresent the character or type of business in which 
they are engaged, the quality, nature and composition of their prod- 
ucts, nor the inducements offered to prospective distributors, who like- 
wise advertise, sell and distribute hosiery in commerce among the 
various States of the United States and in the District of Columbia. 
By use of the representations aforesaid, trade has been, and is now 
being unfairly diverted to respondent from said competitors. 


CONCLUSION 


The aforesaid acts and practices of respondent, Alfred Boehm, an 
individual, doing business under the trade name Lynx Knitting 
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Company, are to the prejudice and injury of the public and of re- 
spondent’s competitors, and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material alle- 
gations of the complaint to be true, and states that he waives hearing 
on the charges set forth in said complaint and that, without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon him findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

Tt is ordered, That the respondent, Alfred Boehm, an individual, 
doing business under the trade name Lynx Knitting Company, or 
under any other trade name, his agents, representatives, and em- 
ployees, in connection with the offering for sale, sale and distribu- 
tion of hosiery in interstate commerce or in the District of Columbia, 
do forthwith cease and desist from : 

1. Representing, through the use of the word “Knitting” in his 
trade name or through the use of any word or term of similar 
import and meaning, or through any other means or device, or in 
any manner, that said respondent is the manufacturer of the prod- 
ucts sold by him, unless and until he actually owns and operates, 
or directly and absolutely controls, a manufacturing plant wherein 
said products are manufactured by him; 

2. Representing that said hosiery is proof against spots, splashes 
and snagging; 

3. Representing that he furnishes his distributors or agents with 
free samples or outfits, when in fact said samples or outfits are paid 
for by the distributors in money or in services; 

4. The use of the word “silk,” or any other word or words of similar 
import and meaning, to describe or designate hosiery which is not 
composed wholly of silk, the product of the cocoon of the silkworm, 
unless, in the case of hosiery composed in part of silk and in part of 
rayon or material or materials other than silk, there is used in imme- 
diate connection and conjunction therewith, and in letters of at least 
equal size and conspicuousness, a word or words accurately describing 
the fiber, material or materials from which said hosiery was actually 
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made; and provided, that the fiber or material content of such hosiery 
be accurately disclosed by designating each constituent fiber or mate- 
rial thereof, in the order of its predominance by weight, beginning 
with the largest single constituent. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which he 
has complied with this order. 
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In THE MATTER OF 


PYROTECHNIC INDUSTRIES, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 3309. Complaint, Jan. 25, 1938—Decision, Apr. 14, 1938 


Where an association of fireworks manufacturers; and the members thereof, pro- 


ducers, together, of approximately 85 percent of the total production of 
commercial fireworks in the United States, theretofore in active and sub- 
stantial competition with one another and with other manufacturers in 
making and seeking to make sales of fireworks in commerce between and 
among the several States, as were jobbers and retailers in sale of said 
products ; 


Entered into and carried out understandings and combinations with intent and 


(a) 


(c) 


(d) 


effect of unlawfully restricting, suppressing, and eliminating competition in 
manufacture, jobbing, and retail of fireworks in commerce among and in the 
several States; and, in pursuance of said understandings, etc., and in fur- 
therance thereof, and acting through and by means of said association, its 
officers and agents— 

Agreed to fix and maintain, and fixed and maintained uniform prices and 
discounts in sale of fireworks to jobbers, and uniform prices and discounts 
at which jobbers should seil such products to retailers, and minimum retail 
prices thereof; 

Agreed to designate, and designated concerns which should, and should not, 
be sold by such manufacturers as jobbers, and te compile and maintain, and 
compiled and maintained lists of concerns which should be, and were, recog- 
nized as chain stores allowed certain special discounts in addition to those 
granted other purchasers similarly situated, and to fix and maintain, and 
fixed and maintained special discounts to those concerns which purchased 
certain specified amounts of fireworks from combined member estab- 
lishments 3 

Organized and held meetings of groups of fireworks jobbers in various 
parts of United States to devise means of asserting influence, and coercion 
and other means of inducing, requiring and coercing them to abide by said 
agreements and combinations, and effected and procured promises and 
agreements by various means from various jobbers throughout the United 
States, and from fireworks distributors’ associations, to support and enforce 
aforesaid agreements, etc.; and 

Agreed and attempted to maintain aforesaid understandings and combina- 
tions to unlawfully restrict, suppress, and eliminate competition in manu- 
facture, jobbing, and retail sale of fireworks in United States, and agreed 
to refuse, and refused, to sell said products to certain concerns and thereby 
boycotted same and cut off or seriously impaired their supply of fireworks, 
and used and engaged in other acts and cooperative and concerted action 
and coercive methods and policies in promoting, establishing and carrying 
out aforesaid understandings, etc., through and by means of said associa- 
tion, its members, officers, and agents, for purpose of suppressing and pre- 
venting competition and restricting and restraining sale: of fireworks in 
trade or commerce, as hereinabove set forth; 
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With effect of unduly and unlawfully restricting and restraining such sale in 
trade and commerce among and in the several States, substantially en- 
hancing and maintaining prices at artificial levels, and otherwise depriving 
public of benefits that would flow from free and normal competition among 
and between said members, and among and between jobbers and retailers 
of such products in commerce, and with effect of eliminating competition, 
and tendency and capacity to create monopoly in sale of said products: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 

Mr. Fletcher G. Cohn for the Commission. 

Mr. Charles Henry Fleming, of Washington, D. C., for Pyro- 
technic Industries, Inc. 

Mr, Henry &. Heyman, of New York City, for Unexcelled Manu- 
facturing Co., Inc. 

Sherburne, Powers & Needham, of Boston, Mass.,; for National 
Fireworks, Inc., National Fireworks Distributing Co., Los Angeles 
Fireworks Co., Ltd. and Victory Fireworks & Specialty Co. 

Nyburg, Goldman & Walter, of Baltimore, Md., for Triumph 
Fusee & Fireworks Co. 

Mr. George E. Hall, of New Haven, Conn., for M. Backes’ Sons, 
Inc. 

Mr. Morris M. Schnitzer, of Newark, N. J., for Essex Specialty 
Co., Inc. 

CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Pyrotechnic 
Industries, Inc., Unexcelled Manufacturing Company, Inc., National 
Fireworks, Inc., National Fireworks Distributing Company, Los An- 
geles Fireworks Company, Ltd., Victory Fireworks & Specialty Com- 
pany, Triumph Fusee & Fireworks Company, M. Backes’ Sons, Inc., 
and Essex Specialty Company, Inc., hereinafter referred to as re- 
spondents, have been and are using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and it appearing to 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent Pyrotechnic Industries, Inc., is a corpo- 
ration organized, existing, and doing business by virtue of the laws 
of the State of Delaware, with its principal office located in the 
Investment Building, Washington, D. C. Said respondent is an 
association of fireworks manufacturers, with a membership com- 
posed of respondents Unexcelled Manufacturing Company, Inc., 
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Triumph Fusee & Fireworks Company, M. Backes’ Sons, Inc., Essex 
Specialty Company, Inc., National Fireworks, Inc., National Fire- 
works Distributing Company, Los Angeles Fireworks Company, 
Ltd., and Victory Fireworks & Specialty Company. 

Respondent Unexcelled Manufacturing Company, Inc. is a corpo- 
ration organized, existing, and doing business by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 22 Park Place, New York, N. Y.; it is engaged in the 
manufacture and sale of commercial and display fireworks. 

Respondent National Fireworks, Inc. is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
Massachusetts, with its principal place of business located at 60 
North Washington Street, Boston, Mass.; it is engaged, among other 
activities, in the manufacture and sale of fireworks. 

Respondent National Fireworks Distributing Company is a cor- 
poration organized, existing, and doing business by virtue of the 
laws of the State of Arizona, with its principal office and place of 
business located at 60 North Washington Street, Boston, Mass., and 
is a subsidiary of respondent National Fireworks, Inc.; it is engaged 
in the sale of fireworks manufactured by National Fireworks, Inc. 

Respondent Los Angeles Fireworks Company, Ltd. is a corpora- 
tion, organized, existing, and doing business by virtue of the laws 
of the State of California, with its principal office and place of busi- 
ness located at 60 North Washington Street, Boston, Mass., and is a 
subsidiary of National Fireworks, Inc.; it is engaged in the sale of 
fireworks manufactured by National Fireworks, Inc. 

Respondent Victory Fireworks & Specialty Company is a corpora- 
tion organized, existing, and doing business by virtue of the laws 
of the State of Maryland, with its principal office and place of busi- 
ness located at 60 North Washington Street, Boston, Mass., and is a 
subsidiary of National Fireworks, Inc.; it is engaged in the sale of 
fireworks manufactured by National Fireworks, Inc. 

Respondent Triumph Fusee & Fireworks Company is a corporation 
organized, existing, and doing business by virtue of the laws of the 
State of Maryland, and with its principal office and place of business 
located at Elkton, Md.; it is engaged in the manufacture and sale of 
fireworks. 

Respondent M. Backes’ Sons, Ine. is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of Con- 
necticut, with its principal office and place of business located at 


Wallingford, Conn.; it is engaged primarily in the manufacture and 
sale of fireworks, 
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Respondent Essex Specialty Company, Inc. is a corporation organ- 
ized, existing, and doing business by virtue of the laws of the State 
of New Jersey, with its principal office and place of business located 
in Berkley Heights, N. J.; it is engaged, among other activities, in 
the manufacture and sale of commercial fireworks. 

Par. 2. Respondents Unexcelled Manufacturing Company, Inc., 
Triumph Fusee & Fireworks Company, M. Backes’ Sons, Inc., Essex 
Specialty Company, Inc., and National Fireworks, Inc., with its three 
subsidiaries, National Fireworks Distributing Company, Los Angeles 
Fireworks Company, Ltd., and Victory Fireworks & Specialty Com- 
pany, compose the entire membership of respondent Pyrotechnic In- 
dustries, Inc., and produce approximately 85 percent of the total 
production of commercial fireworks in the United States, 

Par. 3. The aforementioned respondents, Unexcelled Manufactur- 
ing Company, Inc., National Fireworks, Inc., National Fireworks 
Distributing Company, Los Angeles Fireworks Company, Ltd., Vic- 
tory Fireworks & Specialty Company, Triumph Fusee & Fireworks 
Company, M. Backes’ Sons, Inc., Essex Specialty Company, Inc., 
hereinafter referred to as “members” of respondent Pyrotechnic In- 
dustries, Inc., hereinafter referred to as the “association,” in the 
course and conduct of their businesses, have made, and are making, 
numerous shipments of fireworks to jobbers and other customers in 
States of the United States other than the states in which their re- 
spective manufacturing and distributing plants are located. In the 
course and conduct of the businesses of said respondent members, 
they have been, and are now, engaged in commerce between, among, 
in, and with the several States of the United States. 

Before the adoption of the understandings, agreements, combina- 
tions, conspiracies, and practices hereinafter alleged, respondent mem- 
bers were in active and substantial competition with each other and 
with other manufacturers of fireworks in making, and seeking to 
make, sales of fireworks in commerce between, among, in and with 
the several States of the United States, and, but for the facts herein- 
after alleged, such active and substantial competition would have 
continued to the present time. Also, prior to the adoption of said 
understandings, agreements, combinations, conspiracies and practices 
on the part of respondent members, acting through and by means of 
respondent association, its officers, representatives, and agents, jobbers 
of fireworks in the United States were in active and substantial com- 
petition with each other in the sale of same, as likewise were retailers 
of fireworks, with one another, in trade and commerce between, 
among, in and with the several States of the United States, and but 
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for the facts hereinafter alleged, such active and substantial com- 
petition would have continued to the present time. 

Respondent association was organized on the 29th day of January 
1935, and beginning with the second meeting of said respondent 
association on April 12, 1935, respondent members, acting through 
and by means of respondent association, entered into and thereafter 
carried out understandings, agreements, combinations and conspir- 
acies for the purpose and with the effect of unlawfully restricting, 
restraining, monopolizing, suppressing, and eliminating competition 
in the manufacture, jobbing and retail sales of fireworks in trade 
and commerce between, among, in, and with the several States of the 
United States. 

Par. 4. Pursuant to said understandings, agreements, combinations 
and conspiracies and in furtherance thereof, said respondent mem- 
bers, acting through and by means of respondent association, its 
officers and agents, have done and performed, and still do and per- 
form, among other acts and things, the following: 

1. Agreed to fix and maintain and have fixed and maintained uni- 
form prices in the sale of fireworks to jobbers of fireworks in the 
United States; 

2. Agreed to fix and maintain, and have fixed and maintained, 
uniform discounts in the sale of fireworks by manufacturers to jobbers 
of fireworks in the United States; 

3. Agreed to fix and maintain, and have fixed and maintained, 
uniform prices and discounts at which jobbers of fireworks should 
sell same to retailers in the United States; 

4. Agreed to designate and have so designated what concerns should 
and should not be sold by manufacturers of fireworks as jobbers; 

5. Organized and held meetings of groups of fireworks jobbers in 
various parts of the United States, according to the particular sub- 
divisions of the United States in which they were situated, to devise 
means of asserting influence, pressure, coercion, and other means of 
inducing, requiring, and coercing said fireworks jobbers to abide by 
and adhere to the agreements, combinations, and conspiracies of 
respondent members; 

6. Effected and procured promises and agreements from various 
jobbers of fireworks throughout the United States by diverse and 
various means, including fireworks distributors associations, to sup- 
port, adhere to, and enforce said agreements, combinations and con- 
spiracies of respondent members; 

7. Agreed to maintain and have attempted to maintain the under- 
standings, agreements, combinations, and conspiracies of said  re- 
spondent members by means of varied and diverse methods of polic- 
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ing manufacturers, jobbers, and retailers of fireworks in the United 
States; 

8. Agreed to compile and maintain and have compiled and main- 
tained lists of the concerns which should be, and are, recognized as 
chain stores which are allowed certain special discounts in addition 
to those granted other purchasers; 

9. Agreed to fix and maintain and have fixed and maintained min- 
imum retail prices of fireworks throughout the United States; 

10. Agreed to refuse to sell and have refused to sell fireworks to 
certain concerns thus boycotting said concerns and cutting off or 
seriously impairing their supply of fireworks; 

li. Agreed to fix and maintain and have fixed and maintained 
special discounts to those concerns which purchase certain specified 
amounts of fireworks from the combined establishments of respond- 
ent members; 

12. Used and engaged and continue to use and engage in other 
acts, cooperative and concerted action, coercive methods and policies, 
in promoting, establishing, and carrying out said understandings, 
agreements, combinations, and conspiracies of said respondent mem- 
bers, acting through and by means of respondent association, its 
members, officers, and agents, for the purpose of suppressing and 
preventing competition and restricting and restraining the sale of 
fireworks in trade and commerce between, among, in and with the 
several States of the United States. 

Par. 5. Each of said respondent members acted in concert and in 
cooperation with one or more of the other respondent members, by 
means of and through respondent association, its officers, representa- 
tives, and agents, in doing and performing the acts and things here- 
inabove alleged in furtherance of said understandings, agreements, 
combinations, and conspiracies. 

Par. 6. Said understandings, agreements, combinations, and con- 
spiracies and the things done thereunder and pursuant thereto and 
in furtherance thereof as hereinabove alleged have had and do have 
the effect of unduly and unlawfully restricting and restraining the 
sale of fireworks in trade and commerce between, among, in, and 
with the several States of the United States; of unduly and unlaw- 
fully restricting and restraining trade in said fireworks in said com- 
merce; of substantially enhancing prices to the consuming public 
and maintaining prices at artificial levels and otherwise depriving 
the public of the benefits that would flow from free and normal 
competition among and between the member respondents, among and 
between jobbers and among and between retailers in the sale of fire- 
works in said commerce; of eliminating competition, with the tend- 
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ency and capacity of creating monopoly, in the sale of fireworks, in 
said commerce. 

Said understandings, agreements, combinations, and conspiracies, 
and the things done thereunder and pursuant thereto and in further- 
ance thereof as above alleged constitute unfair methods of competi- 
tion in commerce within the intent and meaning of Section 5 of an 
Act of Congress, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Frnprnes as TO THE Facts, AND ORDER 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, on the 25th day of January, A. D. 1938, 
issued, and subsequently served, its complaint in this proceeding upon 
respondents, Pyrotechnic Industries, Inc., Unexcelled Manufacturing 
Company, Inc., National Fireworks, Inc., National Fireworks Dis- 
tributing Company, Los Angeles Fireworks Company, Ltd., Victory 
Fireworks & Specialty Company, Triumph Fusee & Fireworks Com- 
pany, M. Backes’ Sons, Inc., and Essex Specialty Company, Inc., 
charging them with the use of unfair methods of competition in 
commerce in violation of the provisions of said act. After the issu- 
ance of said complaint, the respondents filed in the office of the Com- 
mission their answers admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure. Thereafter, this proceeding regu- 
larly came on for final hearing before the Commission on the said 
complaint and the answers, briefs, and oral arguments of counsel 
having been waived, and the Commission having duly considered 
the same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public and makes this its findings 
as to the facts and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrarH 1, The respondent Pyrotechnic Industries, Inc., is a cor- 
poration organized, existing, and doing business by virtue of the laws 
of the State of Delaware, with its principal office located in the In- 
vestment Building, Washington, D. C. Said respondent is an asso- 
ciation of fireworks manufacturers, with a membership composed of 
respondents Unexcelled Manufacturing Company, Inc., Triumph 
Fusee & Fireworks Company, M. Backes’ Sons, Inc., Essex Specialty 
Company, Inc., National Fireworks, Inc., National Fireworks Dis- 
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tributing Company, Los Angeles Fireworks Company, Ltd., and 
Victory Fireworks & Specialty Company. 

Respondent Unexcelled Manufacturing Company, Inc., is a cor- 
poration organized, existing, and doing business by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 22 Park Place, New York, N. Y.; it is engaged in the 
manufacture and sale of commercial and display fireworks. 

Respondent National Fireworks, Inc., is a corporation organized, 
existing, and doing business by virtue of the laws of the State of 
Massachusetts, with its principal place of business located at 60 North 
Washington Street, Boston, Mass.; it is engaged, among other activi- 
ties, in the manufacture and sale of fireworks. 

Respondent National Fireworks Distributing Company is a cor- 
poration organized, existing, and doing business by virtue of the 
Jaws of the State of Arizona, with its principal office and place of 
business located at 60 North Washington Street, Boston, Mass., and 
is a subsidiary of respondent National Fireworks, Inc.; it is engaged 
in the sale of fireworks manufactured by National Fireworks, Inc. 

Respondent Los Angeles Fireworks Company, Ltd., is a corpora- 
tion, organized, existing, and doing business by virtue of the laws of 
the State of California, with its principal office and place of business 
located at 60 North Washington Street, Boston, Mass., and is a sub- 
sidiary of National Fireworks, Inc.; it is engaged in the sale of 
fireworks manufactured by National Fireworks, Inc. 

Respondent Victory Fireworks & Specialty Company is a corpora- 
tion organized, existing, and doing business by virtue of the laws of 
the State of Maryland, with its principal office and place of business 
located at 60 North Washington Street, Boston, Mass., and is a sub- 
sidiary of National Fireworks, Inc.; it is engaged in the sale of fire- 
works manufactured by National Fireworks, Inc. 

Respondent Triumph Fusee & Fireworks Company is a corpora- 
tion organized, existing, and doing business by virtue of the laws 
of the State of Maryland, and with its principal office and place of 
business located at Elkton, Md.; it is engaged in the manufacture 
and sale of fireworks. 

Respondent M. Backes’ Sons, Inc., is a corporation organized, exist- 
ing, and doing business by virtue of the laws of the State of Con- 
necticut, with its principal office and place of business located at 
Wallingford, Conn.; it is engaged primarily in the manufacture and 
sale of fireworks. 

Respondent Essex Specialty Company, Inc., is a corporation organ- 
ized, existing, and doing business by virtue of the laws of the State 
of New Jersey, with its principal office and place of business located 
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in Berkley Heights, N. J.; it is engaged, among other activities, in 
the manufacture and sale of commercial fireworks. 

Par. 2. Respondents Unexcelled Manufacturing Company, Ine., 
Triumph Fusee & Fireworks Company, M. Backes’ Sons, Inc., Essex 
Specialty Company, Inc., and National Fireworks, Inc., with its three 
subsidiaries, National Fireworks Distributing Company, Los Angeles 
Fireworks Company, Ltd., and Victory Fireworks & Specialty Com- 
pany compose the entire membership of respondent Pyrotechnic 
Industries, Inc., and produce approximately 85 percent of the total 
production of commercial fireworks in the United States. 

Par. 8. The aforementioned respondents, Unexcelled Manufactur- 
ing Company, Inc., National Fireworks, Inc., National Fireworks 
Distributing Company, Los Angeles Fireworks Company, Ltd., Vic- 
tory Fireworks & Specialty Company, Triumph Fusee & Fireworks 
Company, M. Backes’ Sons, Inc., and Essex Specialty Company, 
Inc., hereinafter referred to as “members” of respondent Pyrotechnic 
Industries, Inc., hereinafter referred to as the “association,” in the 
course and conduct of their businesses, have made, and are making 
numerous shipments of fireworks to jobbers and other customers in 
States of the United States other than the States in which their 
respective manufacturing and distributing plants are located. In 
the course and conduct of the businesses of said respondent members, 
they have been, and are now, engaged in commerce between, among, 
in, and with the several States of the United States. 

Before the adoption of the understandings, agreements, combina- 
tions, and practices hereinafter alleged, respondent members were in 
active and substantial competition with each other and with other 
manufacturers of fireworks in making, and seeking to make, sales 
of fireworks in commerce between, among, in, and with the several 
States of the United States, and, but for the facts hereinafter 
alleged, such active and substantial competition would have con- 
tinued to the date of discontinuance of such practices, as hereinafter 
found in paragraph 5. Also, prior to the adoption of said under- 
standings, agreements, combinations, and practices on the part of 
respondent members, acting through and by means of respondent 
association, its officers, representatives, and agents, jobbers of fire- 
works in the United States were in active and substantial eompeti- 
tion with each other in the sale of same, as likewise were retailers of 
fireworks, with one another, in trade and commerce between, among, 
in and with the several States of the United States, and but for the 
facts hereinafter alleged, such active and substantial competition 
would have continued to the date of discontinuance of such practices, 
as hereinafter found in paragraph 5. 
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Respondent association was organized on the 29th day of January 
1935, and beginning with the second meeting of said respondent 
association on April 12, 1935, respondent members, acting throygh 
and by means of respondent association, entered into and thereafter 
carried out understandings, agreements, and combinations for the 
purpose and with the effect of unlawfully restricting, restraining, 
monopolizing, suppressing, and eliminating competition in the man- 
ufacture, jobbing and retail sales of fireworks in trade and commerce 
between, among, in, and with the several States of the United States. 

Par. 4. Pursuant to said understandings, agreements, and com- 
binations and in furtherance thereof, said respondent members, act- 
ing through and by means of respondent association, its officers and 
agents, have done and performed, among other acts and things, the 
following: 

1. Agreed to fix and maintain, and have fixed and maintained, 
uniform prices in the sale of fireworks to jobbers of fireworks in the 
United States; but same was discontinued voluntarily after the com- 
pletion of the investigation by the Commission but prior to the filing 
of the complaint herein. 

2. Agreed to fix and maintain, and have fixed and maintained, 
uniform discounts in the sale of fireworks by manufacturers to job- 
bers of fireworks in the United States; but same was discontinued 
voluntarily after the completion of the investigation by the Com- 
mission but prior to the filing of the complaint herein. 

3. Agreed to fix and maintain, and have fixed and maintained, 
uniform prices and discounts at which jobbers of fireworks should 
sell same to retailers in the United States; but same was discontinued 
voluntarily after the completion of the investigation by the Com- 
mission but prior to the filing of the complaint herein. 

4, Agreed to designate and have so designated what concerns 
should and should not be sold by manufacturers of fireworks as job- 
bers; but same was discontinued voluntarily after the completion of 
the investigation by the Commission but prior to the filing of the 
complaint herein. 

5. Organized and held meetings of groups of fireworks jobbers in 
various parts of the United States, according to the particular sub- 
divisions of the United States in which they were situated, to devise 
means of asserting influence, pressure, coercion, and other means of 
inducing, requiring, and coercing said fireworks jobbers to abide by 
and adhere to the agreements and combinations of respondent mem- 
bers; but same was discontinued voluntarily after the completion of 
the investigation by the Commission but prior to the filing of the 
complaint herein. 
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6. Effected and procured promises and agreements from various 
jobbers of fireworks throughout the United States by diverse and 
various means, including fireworks distributors’ associations, to sup- 
port, adhere to, and enforce said agreements and combinations of 
respondent members; but same was discontinued voluntarily after 
the completion of the investigation by the Commission but prior to 
the filing of the complaint herein. 

7. Agreed to maintain and have attempted to maintain the under- 
standings, agreements, and combinations of said respondent members 
to unlawfully restrict, restrain, monopolize, suppress, and eliminate 
competition in the manufacture, jobbing and retail sale of fireworks 
in the United States; but same was discontinued voluntarily after 
the completion of the investigation by the Commission but prior to 
the filing of the complaint herein. 

8. Agreed to compile and maintain, and have compiled and main- 
tained, lists of the concerns which should be, and are, recognized 
as chain stores which are allowed certain special discounts in addi- 
tion to those granted other purchasers similarly situated; but same 
was discontinued voluntarily after the completion of the investiga- 
tion by the Commission but prior to the filing of the complaint 
herein. 

9. Agreed to fix and maintain, and have fixed and maintained, 
minimum retail prices of fireworks throughout the United States; 
but same was discontinued voluntarily after the completion of the 
investigation by the Commission but prior to the filing of the 
complaint herein. 

10. Agreed to refuse to sell, and have refused to sell, fireworks 
to certain concerns, thus boycotting said concerns and cutting off or 
seriously impairing their supply of fireworks; but same was dis- 
continued voluntarily after the completion of the investigation by 
the Commission but prior to the filing of the complaint herein. 

11. Agreed to fix and maintain, and have fixed and maintained, 
special discounts to those concerns which purchase certain specified 
amounts of fireworks from the combined establishments of re- 
spondent members; but same was discontinued voluntarily after the 
completion of the investigation by the Commission but prior to the 
filing of the complaint herein. 

12. Used and engaged in other acts, cooperative and concerted 
action, coercive methods and policies, in promoting, establishing and 
carrying out said understandings, agreements, and combinations of 
said respondent members, acting through and by means of respondent 
association, its members, officers, and agents, for the purpose of sup- 
pressing and preventing competition and restricting and restraining 
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the sale of fireworks in trade and commerce between, among, in, and 
with the several States of the United States; but same was discon- 
tinued voluntarily after the completion of the investigation by the 
Commission but prior to the filing of the complaint herein. 

Par. 5. Subsequent to the completion of the investigation by the 
Commission, the respondent members did, on or about December 6, 
1936, through a resolution adopted at a regular meeting of the 
Association, go on record as discontinuing the acts and claims alleged 
heretofore in paragraph 4. 

Par. 6. Each of said respondent members acted in concert and in 
cooperation with one or more of the other respondent members, by 
means of and through respondent association, its officers, repre- 
sentatives, and agents, in doing and performing the acts and things 
hereinabove alleged in furtherance of said understandings, agree- 
ments, and combinations. 

Par. 7. The said understandings, agreements and combinations and 
the things done thereunder and pursuant thereto and in furtherance 
thereof as hereinabove alleged have had the effect of unduly and 
unlawfully restricting and restraining the sale of fireworks in trade 
and commerce between, among, in, and with the several States of the 
United States; of unduly and unlawfully restricting and restraining 
trade in said fireworks in said commerce; of substantially enhancing 
prices to the consuming public and maintaining prices at artificial 
levels and otherwise depriving the public of the benefits that would 
flow from free and normal competition among and between the 
member respondents, among and between jobbers and among and 
between retailers in the sale of fireworks in said commerce; of 
eliminating competition, with the tendency and capacity of creating 
monopoly, in the sale of fireworks, in said commerce. 


CONCLUSION 


The aforesaid acts and practices of the respondents Pyrotechnic 
Industries, Inc., Unexcelled Manufacturing Company, Inc., National 
Fireworks, Inc., National Fireworks Distributing Company, Los 
Angeles Fireworks Company, Ltd., Victory Fireworks & Specialty 
Company, Triumph Fusee & Fireworks Company, M. Backes’ Sons, 
Inc., and Essex Specialty Company, Inc., are to the prejudice of the 
public and of respondents’ competitors, and constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


1116 FEDERAL TRADE COMMISSION DECISIONS 
Order 26 F. T.€. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answers filed 
herein on March 8, 1938, by respondents admitting all the material 
allegations of the complaint to be true and waiving the taking of 
further evidence and all other intervening procedure, and the Com- 
mission having made its findings as to the facts and its conclusion 
that said respondents have violated the provisions of an Act of Con- 
gress approved September 26, 1914, entitled “An Act to create a Fed- 
eral Trade Commission, to define its powers and duties, and for other 
purposes.” . 

It is ordered, That all the respondents, Pyrotechnic Industries, Inc., 
Unexcelled Manufacturing Company, Inc., National Fireworks, Inc., 
National Fireworks Distributing Company, Los Angeles Fireworks 
Company, Ltd., Victory Fireworks & Specialty Company, Triumph 
Fusee & Fireworks Company, M. Backes’ Sons, Inc., and Essex Spe- 
cialty Company, Inc., their respective officers, representatives, agents, 
and employees, directly or indirectly or through and by means of 
respondent association, its officers, representatives, and agents, in con- 
nection with the offering for sale, sale, and distribution of fireworks 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

1. Agreeing to fix and maintain or, pursuant to such an agreement, 
fixing and maintaining uniform prices in the sale of fireworks to job- 
bers of fireworks; 

2. Agreeing to fix and maintain or, pursuant to such an agreement, 
fixing and maintaining uniform discounts in the sale of fireworks by 
manufacturers to jobbers of fireworks; 

3. Agreeing to fix and maintain or, pursuant to such an agreement, 
fixing and maintaining uniform prices and discounts at which job- 
bers of fireworks should sell same to retailers ; 

4. Agreeing to designate or, pursuant to such an agreement, desig- 
nating what concerns should and should not be sold by manufacturers 
of fireworks as jobbers ; 

5. Organizing or holding meetings of groups of fireworks jobbers to 
devise means of asserting influence, pressure, coercion, and other 
means of inducing, requiring, and coercing said firework jobbers to 
abide by and adhere to any understandings, agreements, or combina- 
tions by and among said respondents for the purpose and with the 
effect of unlawfully restricting, restraining, monopolizing, suppress- 
ing, and eliminating competition in the manufacture, jobbing, and 
retail sales of fireworks; 
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6. Effecting or procuring promises or agreements, by diverse and 
various means, from various jobbers throughout the United States, 
including fireworks distributors’ associations, to support, adhere to 
and enforce understandings, agreements and combinations entered 
into by and among the respondents for the purpose and with the 
effect of unlawfully restricting, restraining, monopolizing, suppress- 
ing, and eliminating competition in the manufacture, jobbing, and 
retail sales of fireworks; 

7. Agreeing to maintain or, pursuant to such an agreement, main- 
taining or attempting to maintain the understandings, agreements, 
and combinations of respondents to unlawfully restrict, restrain, 
monopolize, suppress, and eliminate competition in the manufacture, 
jobbing, and retail sales of fireworks in the United States; 

8. Agreeing to compile and maintain or, pursuant to such an agree- 
ment, compiling and maintaining lists of concerns which should be, 
or are, recognized as chain stores which are allowed certain special 
discounts not granted to other purchasers who are similarly situated ; 

9. Agreeing to fix and maintain or, pursuant to such an agreement, 
fixing and maintaining minimum retail prices of fireworks through- 
out the United States; 

10. Agreeing, through any combination of two or more of said 
respondents, to refuse to sell, or, pursuant to such an agreement, re- 
fusing to sell, fireworks to any prospective purchaser ; 

11. Agreeing to fix and maintain or, pursuant to such an agree- 
ment, fixing and maintaining special discounts to those concerns 
which purchase certain specified amounts of fireworks from the com- 
bined establishments of respondent members of said association; 

12. Using or engaging in other acts, cooperative and concerted ac- 
tion, coercive methods and policies, in promoting, establishing and 
carrying out any and all understandings, agreements, and combina- 
tions of respondent members for the purpose and with the effect of 
unlawfully restricting, restraining, monopolizing, suppressing, and 
eliminating competition in the manufacture, jobbing, and retail sale 
of fireworks by said respondent members acting through and by means 
of respondent association, its members, representatives, officers, and 
agents. 

It is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
they have complied with this order. 
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In tHe MATTER OF 


LOOSE-WILES BISCUIT COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3306. Complaint, Mar. 12, 1938 *—Decision, Apr. 18, 1938 


Where a corporation engaged in manufacture and sale of candy and bakery 
products, including— 

(a) Assortments composed of number of small bars of candy and number of 
large bars, together with push cards for use in sale of candy to ultimate 
purchaser under plan by which purchaser of chance secured, for 5 cents paid, 
one of smaller bars, or one of larger bars, value of which exceeded said sum, 
depending upon chance selection of certain numbers, in accordance with 
board’s explanatory statement, and by which purchaser making last push 
was entitled to one of smaller pieces, 

(b) Assortments composed of number of boxes of assorted candy and additional 
article of merchandise, together with punchboard for use in sale of said 
candy, ete., under plan by which purchaser of chance received, for 5 cents 
paid, one of boxes of candy or nothing other than privilege of making selec- 
tion, depending upon chance punching of one of certain numbers, in accord- 
ance with board’s explanatory statement, or punching of last number in each 
of 12 sections into which board was divided, or punching of last number on 
entire board, through which such purchaser received both candy and mer- 
chandise; and 

(c) Assortments composed of number of packages of assorted chocolate and 
vanilla wafers and other bakery products, together with punchboard for use 
in sale of aforesaid products, under plan by which, and in accordance with 
board’s explanatory statements, purchasers punching by chance certain num- 
bers paid nothing for punch or amounts ranging from 1 to 5 cents, in accord- 
ance with particular number disclosed, and secured, in accordance with 
chance selection of certain preannounced numbers, as above set forth, or pur- 
chase of last punch in each of 12 sections into which board was divided, one 
of aforesaid packages of wafers, value of which exceeded aforesaid various 
amounts, or, failing such selection or purchase, secured nothing other than 
privilege of such chance selection or punch— 

Sold said aforesaid and other assortments, involving use of similar plans or 
schemes, to wholesalers, jobbers, and retailers for display and sale by retail 
dealers to purchasing public in accordance with aforesaid sales plans, and 
thereby supplied to and placed in the hands of others means of conducting 
lotteries in sale of its products, in accordance therewith and in violation of 
long-standing public policy of the common law and criminal statutes and 
that of the United States Government; in competition with many who make 
and sell such products and are unwilling to offer and sell same, thus packed 
and assembled or otherwise arranged and packed for sale to purchasing pub- 
lic so as to involve game of chance or any other method of sale contrary to 
public policy, and refrain therefrom; 


1 Amended and supplemental. 
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With tendency unduly to hinder competition or create monopoly through tendency 
and capacity to exclude from candy and bakery products trade competitors 
who do not adopt and use same or equivalent or similar methods, involving 
same or equivalent or similar element of chance or lottery scheme, and with 
result that many dealers in and ultimate purchasers of such products, at- 
tracted by said methods and manner of packing same and element of chance 
involved in sale thereof as above set forth, were thereby induced to buy 
said products, thus packed and sold by it, in preference to those offered 
and sold by competitors who do not use same or equivalent methods, and 
with tendency and capacity to induce such preferential purchasing, and, by 
reason of said game of chance, to divert unfairly to it trade and custom 
from its aforesaid competitors, to exclude from trade involved all com- 
petitors who are unwilling to and do not use same or equivalent methods 
because unlawful, to lessen competition in said trade and create a monopoly 
thereof in it and such other distributors of said products as use same or 
equivalent methods, and deprive purchasing public of benefits of free compe- 
tion therein, and eliminate therefrom all actual competitors and exclude 
therefrom all potential competitors who do not adopt and use said or equiva- 
lent methods: 

Held, That such methods, acts, and practices were all to the injury and prejudice 
of the public and competitors and constituted unfair methods of competition. 


Mr. P. C. Kolinski for the Commission. 
Mr. W. A. Ferguson, of Long Island, N. Y., for respondent. 


AMENDED AND SUPPLEMENTAL COMPLAINT 


Whereas, The Federal Trade Commission did heretofore, to wit, 
on January 19, 1938, issue its complaint herein charging that respond- 
ent herein was and had been using unfair methods of competition in 
interstate commerce within the intent and meaning of Section 5 of 
an Act of Congress, approved September 26, 1914, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes”; and 

Whereas, This Commission having reason to believe that the re- 
spondent herein is engaged in business other than as described in 
said complaint and has been and is using unfair methods of com- 
petition in commerce, as “commerce” is defined in said act, other than 
and in addition to those in relation to which the Commission issued 
its said complaint, and it appearing to said Commission that a further 
proceeding by it in respect thereof would be in the public interest ; 

Now, therefore, Acting in the public interest, pursuant to the pro- 
visions of the Act of September 26, 1914, aforesaid, the Federal Trade 
Commission charges that Loose-Wiles Biscuit Company, a corpora- 
tion, has been and now is using unfair methods of competition in 
commerce, as “commerce” is defined in said act, and states its charges 
in that respect as follows: 
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Paracrapu 1. Respondent Loose-Wiles Biscuit Company is a cor- 
poration organized and doing business under the laws of the State 
of Missouri, with its principal place of business at 811 Commerce 
Building, Kansas City, Mo. Respondent also maintains places of 
business in various other cities and States one of which said places 
of business is located at Denver, Colo. Respondent is now and for 
more than 1 year last past has been engaged in the manufacture of 
candy and bakery products and in the sale and distribution thereof 
to wholesale dealers, jobbers, and retail dealers. Respondent causes 
and has caused its said products when sold to be transported from its 
principal place of business in Kansas City, Mo., and from its place 
of business in Denver, Colo., to purchasers thereof in the States of 
Missouri and Colorado and in various other States of the United 
States, at their respective places of business. There is now, and has 
been for more than 1 year last past, a course of trade and commerce 
by said respondent in such candy and bakery products between and 
among the various States of the United States. In the course and 
conduct of said business respondent is in competition with other 
corporations and with partnerships and individuals engaged in the 
sale and distribution of candy and bakery products in commerce 
between and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale dealers, 
jobbers, and retail dealers certain assortments of candy and bakery 
products so packed and assembled as to involve the use of a lottery 
scheme when sold and distributed to the consumers thereof. Certain 
of said assortments are hereinafter described for the purpose of show- 
ing the methods used by respondent, but this list is not all-inclusive of 
the various assortments, nor does it include all of the details of the 
several plans which respondent has been or is using in the distribution 
of candy and bakery products by lot or chance: 

(a) One of said assortments is composed of a number of small bars 
of candy and a number of large bars of candy, together with a device 
commonly called a push card, and the assortment is distributed to 
the purchasing public in the following manner: 

Sales are 5 cents each and each purchaser is entitled to one push 
from said card. When a push is made from said card a number is 
disclosed. The numbers begin with 1 and continue to the number of 
pushes there are on the card, but the numbers are not arranged in 
numerical sequence. The card bears statements informing prospec- 
tive purchasers that all numbers, with the exception of 9, 10, 15, 20, 
25, and the last number pushed, entitle the purchasers thereof to a 
5-cent bar of candy, being one of the smaller bars of the assortment, 
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and that the aforementioned numbers entitle the purchasers thereof to 
a large bar of candy. The large bars of candy are worth more than 
5 cents each and the person who obtains one of the numbers calling 
for a large bar of candy receives the same without additional charge. 
The numbers on said cards are effectively concealed from purchasers 
and prospective purchasers until a selection has been made and the 
particular push separated from the card. The aforesaid purchasers 
of said candy who procure one of the specified numbers, thus procure 
the said large bars of candy wholly by lot or chance. 

(6) Another assortment consists of a number of boxes of assorted 
candy and an additional article of merchandise, together with a de- 
vice commonly called a punchboard. Said boxes of candy are dis- 
tributed to the consuming public by means of said punchboard in the 
following manner: 

The sales are 5 cents each and when a punch is made from the 
board a number is disclosed. The numbers begin with 1 and con- 
tinue to the number of punches there are on the board, but the num- 
bers are not arranged in numerical sequence. The board bears a 
statement or statements informing prospective purchasers that cer- 
tain specified numbers entitle the purchasers thereof to receive a box 
of candy. The punches on the board are arranged in 12 sections 
and the purchaser of the last punch in each section receives a pound 
box of candy and the purchaser of the last punch on the board re- 
ceives both a pound box of candy and an additional article of mer- 
chandise. A purchaser who does not qualify by obtaining one of the 
numbers calling for one of the boxes of candy or by punching the last 
number in one of the sections, or the last number on the board, 
receives nothing for his money other than the privilege of punching 
a number from the board. The boxes of candy are worth more than 
5 cents each and a purchaser who obtains one of the numbers calling 
for a box of candy, or a box of candy and an additional article of 
merchandise, receives the same for the price of 5 cents. The num- 
bers are effectively concealed from purchasers and prospective pur- 
chasers until a punch or selection has been made and the particular 
punch separated from the board. The boxes of candy are thus dis- 
tributed to purchasers of punches from the board wholly by lot or 
chance. 

(ce) Another assortment consists of a number of packages of 
assorted chocolate and vanilla wafers and other bakery products, to- 
gether with a device commonly called a punchboard. Said wafers 
are distributed to the consuming public by means of said punchboard 
in the following manner: 
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Purchasers punching numbers ending in “0” receive the same with- 
out charge. For certain ‘other numbers the purchasers thereof pay 
1 cent, 2 cents, 3 cents, 4 cents, or 5 cents. When a punch is made 
from the board a number is disclosed. The numbers begin with 1 
and continue to the number of punches there are on the board, but 
the numbers are not arranged in numerical sequence. The board 
bears statements or legends informing prospective purchasers that 
certain specified numbers entitle the purchasers thereof to receive a 
714-ounce package of said wafers. The punches on the board are 
arranged in 12 sections and the purchaser of the last punch in each 
section receives a 714-ounce package of wafers. A purchaser who 
does not qualify by obtaining one of the numbers calling for a pack- 
age of wafers or by punching the last number in a section receives 
nothing for his money other than the privilege of punching a number 
from the board. The numbers are effectively concealed from purchas- 
ers and prospective purchasers until a punch has been made and the 
particular punch separated from the board. The retail value of the 
said packages of wafers is greater than any of the designated prices 
of said punches. The packages of wafers are thus distributed to 
the purchasers of said punches from the board wholly by lot or 
chance. 

Par. 3. Retail dealers who purchase respondent’s said candy and 
bakery products, directly or indirectly, expose and sell the same to 
the purchasing public in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others a means 
of conducting lotteries in the sale of its products in accordance with 
the sales plans hereinabove set forth, and said sales plans have the 
tendency and capacity to induce purchasers thereof to purchase 
respondent’s said products in preference to candy and bakery prod- 
ucts offered for sale and sold by its competitors. 

Par. 4. The sale of said candy and bakery products to the purchas- 
ing public in the manner above alleged involves a game of chance or 
the sale of a chance to secure a larger piece of candy, or box of candy, 
or a package of bakery products. The use by respondent of said 
methods in the sale of candy and bakery products and the sale of 
same by and through the use thereof and by the aid of said methods 
is a practice of the sort which the common law and criminal statutes 
have long deemed contrary to public policy and is contrary to an 
established public policy of the Government of the United States, 
The use by respondent of said methods has the tendency unduly to 
hinder competition or create monopoly in this, to wit: that the use 
thereof has the tendency and capacity to exclude from the candy and 
bakery products trade competitors who do not adopt and use the same 
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methods or equivalent or similar methods involving the same or an 
equivalent or similar element of chance or lottery scheme. Many 
persons, firms, and corporations who make and sell candy and bakery 
products in competition with the respondent as above alleged are 

nwilling to offer for sale or sell candy and bakery products so 
packed and*assembled as above described or otherwise arranged and 
packed for sale to the purchasing public so as to involve a game of 
chance, or any other method of sale that is contrary to public policy, 
and such competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, candy and 
bakery products are attracted by respondent’s said methods and man- 
ner of packing said candy and bakery products and by the element of 
chance involved in the sale thereof in the manner above described and 
are thereby induced to purchase said candy and bakery products so 
packed and sold by respondent in preference to candy and bakery 
products offered for sale and sold by said competitors of respondent 
who do not use the same or equivalent methods. The use of said 
methods by respondent has a tendency and capacity, because of said 
game of chance, to divert to respondent trade and custom from its 
said competitors who do not use the same or equivalent methods, to 
exclude from said candy and bakery products trade all competitors 
who are unwilling to and who do not use the same or equivalent 
methods because the same are unlawful, to lessen competition in said 
candy and bakery products trade, to tend to create a monopoly of 
said candy and bakery products trade in respondent and such other 
distributors of candy and bakery products as use the same or equiva- 
Jent methods, and to deprive the purchasing public of the benefit of 
free competition in said candy and bakery products trade. The use 
of said methods by respondent has a tendency and capacity to elimi- 
nate from said trade all actual competitors and to exclude therefrom 
all potential competitors who do not adopt and use said methods or 
equivalent methods. 

Par. 6. The aforementioned methods, acts, and practices of re- 
spondent are all to the injury and prejudice of the public and of 
respondent’s competitors as hereinabove alleged, and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Frnpines as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on January 19, 1938, issued and there- 
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after served its complaint in this proceeding upon the respondent, 
Loose-Wiles Biscuit Company, a corporation, charging it with the use 
of unfair methods of competition in commerce in violation of the pro- 
visions of said act. On March 12, 1938, the Commission issued its 
amended and supplemental complaint, to which the respondent filed 
in the office of the Commission an answer admitting all the material 
allegations of the complaint to be true, and waiving the taking of 
further evidence, and all other intervening procedure. Thereafter 
this proceeding regularly came on for final hearing before the Com- 
mission on the said amended and supplemental complaint and answer, 
and the Commission, having duly considered the matter and being 
now fully advised in the premises finds that this proceeding is in the 
interest of the public, and makes this its findings as to the facts and 
its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapuy 1. Respondent Loose-Wiles Biscuit Company, is a cor- 
poration organized and doing business under the laws of the State of 
Missouri, with its principal place of business at 811 Commerce Build- 
ing, Kansas City, Mo. Respondent also maintains places of business 
in various other cities and states, one of which said places of busi- 
ness is located at Denver, Colo. Respondent is now, and for more 
than one year last past has been, engaged in the manufacture of 
candy and bakery products and in the sale and distribution thereof 
to wholesale dealers, jobbers, and retail dealers. Respondent causes, 
and has caused, its said products when sold to be transported from 
its principal place of business in Kansas City, Mo., and from its place 
of business in Denver, Colo., to purchasers thereof in the States of 
Missouri and Colorado and in various other States of the United 
States, at their respective places of business. There is now, and has 
been for more than 1 year last past, a course of trade and commerce 
by said respondent in such candy and bakery products between and 
among the various States of the United States. In the course and 
conduct of said business, respondent is in competition with other cor- 
porations and with partnerships and individuals engaged in the sale 
and distribution of candy and bakery products in commerce between 
and among the various States of the United States. 

Par. 2. In the course and conduct of its business, as described in 
paragraph 1 hereof, respondent sells and has sold to wholesale deal- 
ers, jobbers and retail dealers certain assortments of candy and 
bakery products so packed and assembled as to involve the use of a. 
lottery scheme when sold and distributed to the consumers thereof. 
Certain of said assortments are hereinafter described for the pur- 
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pose of showing the methods used by respondent, but this list is not 
all-inclusive of the various assortments, nor does it include all of 
the details of the several plans which respondent has been or is using 
in the distribution of candy and bakery products by lot or chance: 

(a) One of said assortments is composed of a number of small bars 
of candy and a number of large bars of candy, together with a device 
commonly called a push card, and the assortment is distributed to the 
purchasing public in the following manner: 

Sales are 5 cents each and each purchaser is entitled to one push 
from said card. When a push is made from said card a number is 
disclosed. The numbers begin with one and continue to the number 
of pushes there are on the card, but the numbers are not arranged in 
numerical sequence. The card bears statements informing prospec- 
tive purchasers that all numbers, with the exception of 5, 10, 15, 20, 
25 and the last number pushed, entitle the purchasers thereof to a 
five cent bar of candy, being one of the smaller bars of the assort- 
ment, and that the aforementioned numbers entitle the purchasers 
thereof to a large bar of candy. The large bars of candy are worth 
more than 5 cents each and the person who obtains one of the num- 
bers calling for a large bar of candy receives the same without addi- 
tional charge. The numbers on said cards are effectively concealed 
from purchasers and prospective purchasers until a selection has been 
made and the particular push separated from the card. The afore- 
said purchasers of said candy who procure one of the specified num- 
bers, thus procure the said large bars of candy wholly by lot or 
chance. 

(6) Another assortment consists of a number of boxes of assorted. 
candy and an additional article of merchandise, together with a de- 
vice commonly called a punchboard. Said boxes of candy are dis- | 
tributed to the consuming public by means of said punch board in 
the following manner: 

The sales are 5 cents each and when a punch is made from the 
board a number is disclosed. The numbers begin with one and con- 
tinue to the number of punches there are on the board, but the num- 
bers are not arranged in numerical sequence. The board bears a 
statement or statements informing prospective purchasers that cer- 
tain specified numbers entitled the purchasers thereof to receive a box 
of candy. The punches on the board are arranged in 12 sections and 
the purchaser of the last punch in each section receives a pound box 
of candy and the purchaser of the last punch on the board receives 
both a pound box of candy and an additional article of merchandise. 
A purchaser who does not qualify by obtaining one of the numbers 
calling for one of the boxes of candy or by punching the last number 
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in one of the sections, or the last number on the board, receives 
nothing for his money other than the privilege of punching a number 
from the board. The boxes of candy are worth more than 5 cents 
each and a purchaser who obtains one of the numbers calling for a 
box of candy, or a box of candy and an additional article of mer- 
chandise, receives the same for the price of 5 cents. The numbers 
are effectively concealed from purchasers and prospective purchasers 
until a punch or selection has been made and the particular punch 
separated from the board. The boxes of candy are thus distributed 
to purchasers of punches from the board wholly by lot or chance. 

(c) Another assortment consists of a number of packages of as- 
sorted chocolate and vanilla wafers and other bakery products, to- 
gether with a device commonly called a punchboard. Said wafers 
are distributed to the consuming public by means of said punchboard 
in the following manner: 

Purchasers punching numbers ending in “0” receive the same with- 
out charge. For certain other numbers the purchasers thereof pay 
1 cent, 2 cents, 3 cents, 4 cents or 5 cents. When a punch is made 
from the board a number is disclosed. The numbers begin with one 
and continue to the number of punches there are on the board, but 
the numbers are not arranged in numerical sequence. The board 
bears statements or legends informing prospective purchasers that 
certain specified numbers entitle the purchasers thereof to receive a 
74-ounce package of said wafers. The punches on the board are 
arranged in twelve sections and the purchaser of the last punch in 
each section receives a 714-ounce package of wafers. A purchaser 
who does not qualify by obtaining one of the numbers calling for a 
package of wafers or by punching the last number in a section re- 
ceives nothing for his money other than the privilege of punching a 
number from the board. The numbers are effectively concealed 
from purchasers and prospective purchasers until a punch has been 
made and the particular punch separated from the board. The re- 
tail value of the said packages of wafers is greater than any of the 
designated prices of said punches. The packages of wafers are thus 
distributed to the purchasers of said punches from the board wholly 
by’ lot or chance. 

Par. 3. Retail dealers who purchase respondent’s said candy and 
bakery products, directly or indirectly, expose and sell the same to 
the purchasing public in accordance with the aforesaid sales plan. 
Respondent thus supplies to and places in the hands of others a 
means of conducting lotteries in the sale of its products in accordance 
with the sales plans hereinabove described, and said sales plans have 
the tendency and capacity to induce purchasers thereof to purchase 
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respondent’s said products in preference to candy and bakery prod- 
ucts offered for sale and sold by its competitors. 

Par. 4. The sale of said candy and bakery products to the purchas- 
ing public in the manner above found involves a game of chance or 
the sale of a chance to secure a larger piece of candy, or box of 
candy, or a package of bakery products. The use by respondent of 
said methods in the sale of candy and bakery products and the sale 
of same by and through the use thereof and by the aid of said 
methods is a practice of the sort which the common law and criminal 
statutes have long deemed contrary to public policy and is contrary 
to an established public policy of the Government of the United States. 
The use by respondent of said methods has the tendency unduly to 
hinder competition or create monopoly in this, to wit: ‘that the use 
thereof has the tendency and capacity to exclude from the candy and 
bakery products trade competitors who do not adopt and use the same 
methods or equivalent or similar methods involving the same or an 
equivalent. or similar element of chance or lottery scheme. Many 
persons, firms, and corporations who make and sell candy and bakery 
products in competition with the respondent, as above found, are 
unwilling to offer for sale or sell candy and bakery products so 
packed and assembled as above described, or otherwise arranged and 
packed for sale to the purchasing public so as to involve a game of 
chance, or any other method of sale that is contrary to public policy 
and such competitors refrain therefrom. 

Par. 5. Many dealers in, and ultimate purchasers of, candy and 
bakery products are attracted by respondent’s said methods and man- 
ner of packing said candy and bakery products and by the element 
of chance involved in the sale thereof in the manner above described, 
and are thereby induced to purchase said candy and bakery products 
so packed and sold by respondent in preference to candy and bakery 
products offered for sale and sold by said competitors of respondent 
who do not use the same or equivalent methods. The use of said 
methods by respondent has a tendency and capacity, because of said 
game of chance, to unfairly divert to respondent trade and custom 
from its said competitors who do not use the same or equivalent 
methods, to exclude from said candy and bakery products trade all 
competitors who are unwilling to and who do not use the same or 
equivalent methods because the same are unlawful, to lessen competi- 
tion in said candy and bakery products trade, to create a monopoly 
of said candy and bakery products trade in respondent and such 
other distributors of candy and bakery products as use the same or 
equivalent methods, and to deprive the purchasing public of the 
benefit of free competition in said candy and bakery products trade. 
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The use of said methods by respondent has a tendency and capacity 
to eliminate from said trade all actual competitors and to exclude 
therefrom all potential competitors who do not adopt and use said 
methods or equivalent methods. 


CONCLUSION 


The aforesaid methods, acts and practices of respondent, Loose- 
Wiles Biscuit Company, a corporation, are all to the injury and 
prejudice of the public and of respondent’s competitors, as herein- 
above found, and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Commis- 


sion Act. , 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended and supplemental complaint of the Com- 
mission and the answer of the respondent, Loose-Wiles Biscuit Com- 
pany, a corporation, admitting all the material allegations of the 
complaint to be true and waiving the taking of further evidence and 
all other intervening procedure, and the Commission having made 
its findings as to the facts and its conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Loose-Wiles Biscuit Company, 
a corporation, its officers, agents, representatives, and employees, in 
connection with the offering for sale, sale and distribution of candies 
and bakery products in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from: 

1. Selling and distributing candies or bakery products so packed 
and assembled that sales of such candies or bakery products to 
the general public are to be made, or may be made, by means of a 
lottery, gaming device, or gift enterprise; 

2. Supplying to or placing in the hands of dealers, assortments 
of candies or bakery products which are used, or which may be used, 
without alteration or rearrangement of the contents of such assort- 
ments, to conduct a lottery, gaming device or gift enterprise in the 
sale or distribution to the public of such candies or bakery products 
contained in said assortments; 

3. Supplying to or placing in the hands of dealers, assortments 
of candies or bakery products, together with a punchboard, push or 
pull card, or other lottery device, for use, or which may be used, in 
distributing or selling such candies or bakery products to the public, 
at retail; 
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4. Supplying to or placing in the hands of dealers, a punchboard, 
push or pull card, or other lottery device, either with assortments of 
candies or bakery products, or separately, which punchboard, push or 
pull card, or other lottery device, is to be used, or may be used, in 
distributing or selling such candies or bakery products to the public, 
or which punchboard, push or pull card, or other lottery device, bears 
legends or statements informing the purchasing public that the can- 
dies or bakery products contained in said assortments are being sold 
to the public by lot or chance in accordance with a sales plan which 
constitute a lottery, gaming device, or gift enterprise. 

It is further ordered, That the respondent, Loose-Wiles Biscuit 
Company, a corporation, shall, within 60 days after service upon it 
of this order, file with the Commission a report in writing setting 
forth in detail the manner and form in which it has complied with 
this order. 
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In THe MATTER OF 


THE E. R. PAGE COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 3334. Complaint, Feb. 12, 19388—Decision, Apr. 18, 1938 


Where a corporation engaged in manufacture, sale, and distribution of an 
internal and external treatment for piles; in offering same through letters, 
circulars, leaflets, advertisements in newspapers, and periodicals, and 
otherwise— 

Represented that said treatments or remedies were competent and effective for 
said ailment and that use thereof, as directed, would end suffering and 
pains incident thereto and remove or eliminate causes thereof and heal 
and cure same, facts being that while said preparations would temporarily 
remove pain and other conditions attendant upon said ailment in some cases 
thereof, they would not end such suffering or pain nor remove or eliminate 
cause or causes of said condition, nor act as permanent remedy therefor ; 

With effect of misleading and deceiving substantial portion of purchasing public 
into erroneous belief that said representations and implications were true, 
and that said preparations would do more than temporarily remove pain 
and other conditions attendant upon said condition, and end tortures and 
pains incident thereto and remove cause of said ailment and cure Same, 
and of causing substantial portion of purchasing public, because of such 
erroneous and mistaken beliefs, to buy said products or preparations, and 
of thereby diverting unfairly to it substantial trade from its competitors, 
who truthfully represent their products and preparations: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. Fletcher G. Cohn for the Commission. 
Nash & Donnelly, of Chicago, I1., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that The 
E. R. Page Company, Inc., a corporation, hereinafter referred to as 
respondent, has been and is using unfair methods of competition 
in commerce as “commerce” is defined in said act, and it appearing 
to the Commission that a proceeding by it in respect thereof would 
be in the public interest, hereby issues its complaint stating its 
charges in that respect as follows: 

ParacrapH 1. Respondent, The E. R. Page Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Michigan, with its principal office and place of busi- 
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ness located at 233 L. Page Building, in the City of Marshall, State 
of Michigan. 

Respondent is now, and has been for several years past, engaged 
in the business of manufacturing and selling an internal and external 
treatment for piles designated as “Page Pile Treatment,” “Page 
Combination Treatment,” and “Page Internal Combination Pile 
Treatment.” 

Par. 2. In the course and conduct of its business, as hereinbefore 
described, respondent has caused said products, when sold, to be 
transported from its said place of business in the State of Michigan 
to the purchasers thereof located in various States of the United 
States other than the State of Michigan, and in the District of 
Columbia. 

In the course and conduct of said business, respondent has been, 
and is now, in substantial competition with other corporations and 
with individuals and partnerships likewise engaged in the sale and 
distribution in commerce between and among the several States of 
the United States and in the District of reseiby ge of products used 
and useful for the treatment of piles. 

Par. 3. In the course and conduct of its business, as described in 
paragraphs 1 and 2 hereof, respondent has offered for sale, and sold, 
by means of letters, circulars, leaflets, advertisements in newspapers, 
and magazines and otherwise, and has caused false, deceptive, and 
misleading statements and representations to appear in said letters, 
circulars, leaflets, and advertisements for the purpose of inducing 
those who are suffering from piles to purchase respondent’s products. 

Par. 4. In offering for sale and selling its products as aforesaid 
for use in the treatment of piles, respondent, among others, has made 
the following statements and representations: 

Léarn for yourself how soothing it is and what a world of difference it 
makes if you do not have to put up with those excruciating pains and that 
terrible itching which usually comes on at bedtime. 

I am glad to send it (Page Pile Treatment) as I am sure that it will start 
you on the way to quick and lasting relief from the tormenting pains and 
irritations of this serious ailment. 

Of course, this trial cannot be expected to bring you more than temporary 
results. But it will show you what the Page Treatment is like and how it 
acts to banish pain, itching and bleeding. 

Please do not delay taking action to get rid of your suffering. 

You want to stop the terrible pain and itching, the annoyance, the bother, 
and cruelty of piles without the expense of an operation. 

You want to feel that the treatment you use will really afford such relief 
that you have no further expense or trouble. 

You could not have made a better start toward permanent relief from the 
suffering you have endured from piles than to use the treatment I sent you 
recently. 
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I want you to continue this treatment until you have every reason to believe 
that there will be no return of the misery. 

Experience shows that while the first treatment usually produces astonishing 
results, two or three treatments and occasionally more are necessary to justify 
feeling of positive recovery. 

I know what joy would be yours if you could say to yourself and write to 
me that. your pile suffering was a thing of the past. I want to help you to 
reach this happy condition just as I have helped so many others who have 
literally flooded me with their letters of gratitude. 

Continue your treatment for pile irritation until you feel sure , Hike effects will 
be lasting. A mistake that many people make is to assume that when the 
symptoms are gone they are gone forever. Occasionally that may be the case, 
but, as a rule, it is only the beginning of lasting relief. 

This tried and proven treatment which has banished suffering from pile 
victims in every nook and corner of the land is a logical, scientific method for 
attacking the underlying causes of piles because it has an internal and 
three-fold action. 

I want you to give it (the treatment) a fair opportunity to complete the good 
work it has begun for you by bringing lasting relief from pile miseries. 

Here is the one big fact I want you to see clearly. It is far better to trust 
a good, dependable, old proven treatment with a clean record of almost half a 
century back of it than to ruin your best chance by using something you know 
very little about. Real and final relief may come slowly, but it pays best in the 
long run. It would indeed be a remarkable treatment that could reach and 
relieve every case in the same time and manner. I cannot believe that any 
victim is content to suffer the tortures and annoyances of piles in any form. 
Surely you want to be relieved of the suffering and be done with it finally 
and forever if possible. 

Would you like to know and be SURE about a REAL method of direct treat- 
ment that very likely many of your own friends and neighbors have used— 
and from it found new, quick relief from the burning torture of PILES? 


Par. 5. By the means and in the manner aforesaid, respondent 
represents and implies that said produets are competent and effective 
remedies and treatments for piles; that the use of said products in 
the manner directed will end pile torture and the pains incident to 
piles, will remove or eliminate the cause of piles, and will heal and 
cure piles. 

In truth and fact said products are not competent and effective 
remedies and treatments for piles; the use of said products in the 
manner directed will not end pile torture or the pain incident to 
piles, nor will they remove or eliminate the cause of piles, nor will 
they heal or cure piles. 

Par. 6. Among the competitors of respondent in said commerce 
are many who sell products used and useful for the purposes for 
which respondent’s products are offered for sale and sold, who do 
not, In any manner, misrepresent the efficacy of their said nies 
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Par. 7. The acts, practices, and methods of respondent, as herein- 
above alleged, have had and do have the tendency and capacity to, 
and do, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that the representations 
and implications made and used by respondent as aforesaid are true, 
and that said products of respondent are competent and effective 
remedies and treatments for piles, that said products will end the 
torture and pain incident thereto, will remove the cause of piles, and 
will end and cure piles; and they cause a substantial portion of the 
purchasing public, because of said erroneous and mistaken beliefs, to 
purchase respondent’s products. As a consequence thereof, substan- 
tial trade in said commerce has been unfairly diverted to the respond- 
ent from its competitors who truthfully represent their products, to 
the injury of such competition and to the public. 

Par. 8. The acts, practices, and methods of respondent, as herein- 
above alleged, are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition within the 
intent and meaning of Section 5 of An Act of Congress entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes,” approved September 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 12, 1938, issued, and 
on the 14th day of February 1938, served, its complaint in this 
proceeding upon respondent, The E. R. Page Company, Inc., charg- 
ing it with the use of unfair methods of competition in commerce 
in violation of the provisions of the said act. After the issuance 
of the said complaint and the filing of respondent’s answer, the 
Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor 
an answer admitting all the material allegations of the complaint 
to be true and waiving the taking of further evidence and all other 
intervening procedure, which substitute answer was duly filed in 
the office of the Commission. 

Thereafter, this proceeding regularly came on for final hearing 
' before the Commission on the said complaint and the substitute 
answer, briefs having been waived and oral argument not having 
been requested, and the Commission having duly considered the 
same and being now fully advised in the premises, finds that this 
proceeding is in the interest of the public, and makes this its find- 
ings as to the facts and its conclusion drawn therefrom: 

160451™—39—vou. 26——74 
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Paracrapu 1. Respondent, The E. R. Page Company, Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of Michigan, with its principal office and place of busi- 
ness located at 233 L. Page Building, in the city of Marshall, State 
of Michigan. 

Respondent is now, and has been for several years past, engaged 
in the business of manufacturing, selling, and distributing an in- 
ternal and external treatment for piles designated as “Page Pile 
Treatment,” “Page Combination Treatment,” and “Page Internal 
Combination Pile Treatment.” 

Par. 2. In the course and conduct of its business, as hereinbefore 
described, respondent has caused said products, when sold, to be 
transported from its said place of business in the State of Michigan 
to the purchasers thereof located in various parts of the United 
States, other than the State of Michigan, and the District of 
Columbia. 

In the course and conduct of its said business, respondent has been, 
and, is now, in substantial competition with other corporations and 
with individuals and partnerships likewise engaged in the manu- 
facture, sale, and distribution in commerce between and among the 
several States of the United States and in the District of Columbia 
of preparations used and useful for the treatment of piles. 

Par. 3. In the course and conduct of its business, as described 
in paragraphs 1 and 2 hereof, respondent has offered for sale, and 
sold, by means of letters, circulars, leaflets, advertisements in news- 
papers, and magazines and otherwise, and has caused false, decep- 
tive, and misleading statements and representations to appear in 
said letters, circulars, leaflets, and advertisements for the purpose 
of inducing those who are suffering from piles to purchase respond- 
ent’s preparations. 

Par. 4. In offering for sale and selling its preparations, as afore- 
said, for use in the treatment of piles, respondent, among others, has 
made the following statements and representations: 

Learn for yourself how soothing it is and what a world of difference it 
makes if you do not have to put up with those excruciating pains and that 
terrible itching which usually comes on at bedtime. 

I am glad to send it (Page Pile Treatment) as I am sure that it will start 
you on the way to quick and lasting relief from the tormenting pains and irri- 
tations of this serious ailment. 

Of course, this trial cannot be expected to bring you more than temporary 
results. But it will show you what the Page Treatment is like and how it 


acts to banish pain, itching and bleeding. 
Please do not delay taking action to get rid of your suffering. 
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You want to stop the terrible pain and itching, the annoyance, the bother 
and cruelty*of piles without the expense of an operation. 

You want to feel that the treatment you use will really afford such relief 
that you have no further expense or trouble. 

You could not have made a better start toward permanent relief from the 
suffering you have endured from piles than to use the treatment I sent you 
recently. 

I want you to continue this treatment until you have every reason to believe 
that there will be no return of the misery. 

Experience shows that while the first treatment usually produces astonish- 
ing results, two or three treatments and occasionally more are necessary to 
justify feeling of positive recovery. 

I know what joy would be yours if you could say to -yourself and write to 
me that your pile suffering was a thing of the past. I want to help you to 
reach this happy condition just as I have helped so many others who have 
literally flooded me with their letters of gratitude. 

Continue your treatment for pile irritation until you feel sure the effects 
will be lasting. A mistake that many people make is to assume that when 
the symptoms are gone they are gone forever. Occasionally that may be the 
case, but, as a rule, it is only the beginning of lasting relief. 

This tried and proven treatment which has banished suffering from pile 
victims in every nook and corner of the land is a logical, scientific method for 
attacking the underlying causes of piles because it has an internal and three- 
fold action. 

I want you to give it (the treatment) a fair opportunity to complete the good 
work it has begun for you by bringing lasting relief from pile miseries. 

Here is the one big fact I want you to see clearly. It is far better to trust 
a good, dependable, old proven treatment with a clean record of almost half a 
century back of it than to ruin your best chance by using something you know 
very little about. Real and final relief may come slowly, but it pays best in 
the long run. It would indeed be a remarkable treatment that could reach 
and relieve every case in the same time and manner. I cannot believe that 
any victim is content to suffer the tortures and annoyances of piles in any 
form. Surely you want to be relieved of the suffering and be done with it 
finally and forever if possible. 

Would you like to know and be SURH about a RHAL method of direct 
treatment that very likely many of your own friends and neighbors have 
used—and from it found new, quick relief from the burning torture of PILES? 


Par. 5. By the means and in the manner aforesaid, respondent 
represented and implied that said preparations were competent and 
effective remedies and treatments for piles; that the use of said 
preparations in the manner directed would end pile torture and the 
pains incident to piles, would remove or eliminate the cause or causes 
of piles, and would heal and cure piles. 

While said preparations will temporarily remove pain, itching, and 
bleeding in some cases of piles, they will not end pile torture or the 
pain incident to piles, nor will they remove or eliminate the cause 
or causes of piles, nor will they heal or cure piles, nor will they act 
as a permanent remedy for such conditions. 
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Par. 6. Among the competitors of respondent in said commerce 
are many who sell produets and preparations used and useful for 
the purposes for which respondent’s preparations were and are of- 
fered for sale and sold, who do not, in any manner, misrepresent 
the efficacy of said products or preparations. 

Par. 7. The acts, practices, and methods of respondent, as here- 
inabove alleged, have had and do have the tendency and capacity to, 
and do, mislead and deceive a substantial portion of the purchasing 
public into the erroneous and mistaken belief that the representa- 
tions and implications made and used by respondent, as aforesaid, 
are true and that said preparations will do more than temporarily 
remove pain, itching, and bleeding in some cases of piles, and that 
said preparations will end the tortures and pain incident to piles, 
will remove the cause of piles and will end and cure piles. Such 
acts, practices and misrepresentations caused, and cause, a substan- 
tial portion of the purchasing public, because of said erroneous and 
mistaken beliefs, to purchase respondent’s products or preparations. 
As a consequence thereof, substantial trade in said commerce has 
been diverted unfairly to the respondent from its competitors who 
truthfully represent their products and preparations. 


CONCLUSION 


The aforesaid acts and practices of respondent, The E. R. Page 
Company, Inc., are to the prejudice and injury of the public and 
of respondent’s competitors and do constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer filed 
herein on the 30th day of March 1938, by respondent admitting all 
the material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, and 
the Commission having made its findings as to the facts and its 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commissions Act; 

It is ordered, That the respondent, The E. R. Page Company, Inc., 
its officers, representatives, agents and employees, in connection with 
the offering for sale, sale and distribution of its preparations now 
designated as “Page Pile Treatment,” “Page Combination Treat- 
ment,” and “Page Internal Combination Pile Treatment,” or any 
other preparations of like or similar ingredients or possessing like 
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or similar properties, whether sold under these names or any other 
names, in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing, directly or indirectly: 

1. That the use of said preparations will end pile torture or the 
pain incident to piles; 

2. That the use of said preparations will remove or eliminate the 
cause or causes of piles; 

3. That the use of said preparations will heal or cure piles; 

4. That the use of said preparations will act as a permanent rem- 
edy for piles. 

It is further ordered, That the respondent shall within 60 days after 
service upon it of this order, file with the Commission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this order. 
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AMERICAN TELEVISION INSTITUTE, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRHSS APPROVED SEPT. 26, 1914 


Docket 3060. Complaint, Feb. 16, 1937—Decision, Apr. 20, 1938 


Where a corporation and certain individuals, theretofore partners, and officers 


(a) 


(b 


— 


(c) 


(d) 


thereof and in control of its sales policy and business practices; engaged in 
sale and distribution of correspondence courses of study in radio and tele- 
vision and in sale and distribution of equipment for radio and television to 
members of the public in various States and in the District of Columbia, in 
substantial competition with others engaged in sale and distribution of such 
courses of study in same and allied fields or in other subjects, and in sale 
and distribution of similar equipment as aforesaid— 

Commonly placed the advertising of their said courses under the “Help 
Wanted” heading in the classified section of newspapers of general inter- 
state circulation, with request that the person replying write newspaper in 
which advertisement appeared, and thereby contacted, through their agents, 
persons seeking employment in particular field dealt in, and told those re- 
plying that they were selling courses of study and equipment and informed 
them that they would secure jobs or positions upon completion of course 
of instruction offered ; 

Represented through their aforesaid advertising media, that there existed 
a shortage of radio television operators and that several young men were to 
be selected and trained for positions in radio television at expense of those 
offering the course until actually employed, and that payment of $100 of 
total cost of course was deferred until enrollee should have finished same 
and secured a television job paying a salary of $125 a month or better, facts 
being there was no such shortage, they did not select or restrict number of 
their students, none of the students were trained at their expense, but 
students paid for course at rate of $10 a month, and statement as to deferring 
$100 of total cost, as above set forth, had capacity and tendency to mislead 
student into belief that jobs were available in field in question; 

Represented that they operated wide-spread employment agency, through 
which students were placed in paying positions upon graduation, and that 
they owned or operated a huge laboratory in which radio and television 
equipment was made in great quantities, and operated radio television broad- 
casting stations wherein their pupils were given opportunity for graduate 
residence study, and that aforesaid individual officers were engineers of 
certain television broadcasting stations, facts being they did not operate such 
an agency through which students were placed as aforesaid, nor such a lab- 
oratory, very few positions are available in field in question, in which there 
are currently practically no commercial positions available, and they did not 
operate broadcasting stations affording their pupils opportunity for gradu- 
ate residence training; and 

Depicted on letterheads used by them and in other advertising literature, 
picture of a large building in Chicago, of which at one time they occupied 
two floors, and represented on said letterheads that they were engineers of 
certain television broadcasting stations, facts being that, while one of their 
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number was designer and erecting engineer of said stations, they were not 
engineers thereof, as aforesaid; 

With capacity and tendency to mislead a substantial portion of student public 
into erroneous belief that such representations were true and to cause them 
to enroll as students on account thereof, and with result that trade was 
unfairly diverted to them from competitors engaged as hereinbefore set 
forth, and who do not misrepresent or otherwise publish untrue claims con- 
cerning their courses in advertising, selling and distributing same in com- 
merce; to the substantial injury of such competition in commerce: 

Held, That such acts and practices were to the prejudice and injury of the public 
and competitors and constituted unfair methods of competition. 

Mr. Karl Stecher for the Commission. 


Mr. S. R. Rabinof’, of Chicago, Ill., for respondents, 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that American 
Television Institute, Inc., a corporation, U. A. Sanabria, R. B. Fuller- 
ton, and A. H. Zamotany, as individuals and officers of the American 
Television Institute, Inc., a corporation, and as copartners, trading 
as American Television Institute and as Sanabria Television Labora- 
tories, hereinafter referred to as respondents, have been and are using 
unfair methods of competition in commerce, as “commerce” is de- 
fined in said act, and it appearing to said Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 

Paracraru 1. Respondent, American Television Institute, Inc., is 
a corporation, organized in 1936, doing business under the laws of the 
State of Illinois. Respondents U. A. Sanabria, R. B. Fullerton, and 
A. H. Zamotany, are copartners, trading as American Television 
Institute, and as Sanabria Television Laboratories. Said individ- 
uals are also president, vice president, and treasurer, respectively, of 
the above-named corporation, and manage and direct its sales policies 
and business practices. The principal office and place of business of 
all respondents is at 483 East Erie Street, Chicago, III. 

Respondents are now, and have been for several months last past, 
engaged in the sale and distribution of correspondence courses of 
study in radio and television to members of the public located in 
various States of the United States and in the District of Columbia. 
Respondents now cause, and during the time herein mentioned have 
caused, their correspondence courses, when sold, to be shipped from 
their place of business in Chicago, IIl., to the purchasers thereof 
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located in the various States of the United States other than the 
State of Illinois and in the District of Columbia. There is now, and 
has been, at all times mentioned herein, a constant current of trade 
and commerce, by the respondents, in said correspondence courses, 
between and among the various States of the United States, and in 
the District of Columbia. 

Respondents are now, and at all times herein mentioned have been, 
in substantial competition with other corporations, firms, copartner- 
ships, and individuals, engaged in the sale and distribution of corre- 
spondence courses of study in the same and allied fields, or in other 
subjects, in commerce among the various States of the United States 
and in the District of Columbia. 

Par. 2. The respondents, in soliciting the sale of and selling their 
correspondence courses, now circulate in and among the various 
States of the United States and during all the time herein mentioned 
have circulated certain statements and representations purporting to 
describe the nature and extent of respondents’ business and of their 
courses, and the advantages to be realized by students of their courses 
of instruction, in newspapers, periodicals, booklets, circulars, and 
general business correspondence, and through agents to pupils and 
prospective pupils. Such statements and representations serve as 
representations on the part of respondent that several young men are 
to be selected and trained for positions in radio television at respond- 
ents’ expense until actually employed ; that a 70-lesson course is offered, 
collection of the tuition fee being deferred until a job is secured for 
the student at $125 per month, or better; that respondents operate a 
wide-spread employment agency through which students are placed 
in paying positions upon graduation; that there is a shortage of radio 
television operators; that respondents own or operate a huge labora- 
tory in which radio and television equipment is manufactured in 
great quantities; that respondents operate radio television broadeast- 
ing stations wherein respondents’ pupils are given the opportunity 
for graduate residence study, and that the individual respondents are 
engineers of certain radio stations. 

Respondents make many other similar statements and representa- 
tions with respect to the size and importance of respondents’ place of 
business and the position occupied in the radio television world of 
the officers of the American Television Institute, Inc. 

The aforesaid representations are grossly exaggerated, misleading 
and untrue. In truth and in fact the respondents do not select, or 
restrict the number of their pupils, and said pupils are not trained 
at respondents’ expense. A 70-lesson course is not offered and the 
tuition fee is not deferred until a job is secured for the pupil at $125 
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per month or more. Respondents do not operate an employment 
agency through which their students are placed in employment upon 
graduation. There is no shortage of radio television operators. 
Respondents do not manufacture radio television equipment in great 
quantities, and they do not own or operate any radio or television 
broadcasting stations. The individual respondents are not engi- 
neers of any radio broadcasting station. The statements made in 
their advertising with respect to the size of their business and the 
positions occupied in the radio television world of the present officers 
of the American Television Institute, Inc., are untrue. 

Par. 3. The use by respondents of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive and has and does mislead a substantial portion of the 
student public into the erroneous belief that such representations are 
true and to cause them to enroll as students of respondents on account 
of such erroneous beliefs. There are among the competitors of re- 
spondents, as mentioned in paragraph 1 hereof, individuals, part- 
nerships, firms, and corporations, engaged in the sale of correspond- 
ence courses in radio television, and allied fields, who do not mis- 
represent the size and nature of their business in any way or other- 
wise publish claims for their courses which are untrue, who likewise 
advertise, sell and distribute their correspondence courses among the 
various States of the United States and in the District of Columbia. 
By the representations aforesaid, trade is unfairly diverted to re- 
spondents from such competitors, thereby substantial injury is being 
and has been done by respondents to competition in commerce, as 
herein set out. 

Par. 4. The above-alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondents’ competi- 
tors and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes,” approved September 26, 
1914. 

Report, Finpines as To THE Facts, AND OrpEr 


Pursuant to the provisions of the Federal 'Trade Commission Act 
and by virtue of the authority vested in it by said act, the Federal 
Trade Commission on February 16, 1937, issued and subsequently 
served its complaint in this proceeding upon respondents American 
Television Institute, Inc., a corporation, U. A. Sanabria, R. B. Fuller- 
ton, and A. H. Zamotany, as individuals and officers of American 
Television Institute, Inc., a corporation, and as copartners trading as 
American Television Institute, and Sanabria Television Laboratories, 
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charging them with the use of unfair methods of competition in 
commerce in violation of’ the provisions of said act. After the issu- 
ance of said complaint and the filing of respondents’ answers thereto, 
W. T. Kelley, chief counsel for the Federal Trade Commission, and 
S. R. Rabinoff, counsel for respondents, executed a stipulation as to 
the facts, wherein it was agreed that the statement of facts therein 
recited might be taken as the facts in this proceeding and in lieu of 
testimony in support of the charges stated in the complaint or in 
opposition thereto, and that the Commission might proceed upon 
such statement of facts to make its report, stating its findings as to 
the facts (including inferences which it might draw from the said 
stipulated facts) and its conclusion based thereon, and enter its order 
disposing of the proceeding without the presentation of argument 
or the filing of briefs. Said stipulation as to the facts was subse- 
quently aproved by the Commission and was duly recorded and filed 
in the office of the Commission. Thereafter, the proceeding regu- 
larly came on for final hearing before the Commission on said com- 
plaint, the answers thereto and said stipulation as to the facts, and 
the Commission having duly considered the same and being now fully 
advised in the premises finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom. 


FINDINGS AS TO THE FACTS 


Paracrapu 1. Respondent, American Television Institute, Inc., is a 
corporation organized in 1936 and doing business under and by virtue 
of the laws of the State of Illinois. Respondents, U. A. Sanabria, 
R. B. Fullerton, and A. H. Zamotany, were copartners trading as 
American Television Institute and as Sanabria Television Labora- 
tories from prior to February 1935, until the year 1936 when the 
respondent corporation was formed and succeeded to the business of 
the partnerships. Said individuals are also president, vice-president, 
and treasurer, respectively, of the above-named corporation, and man- 
age, direct and control its sales policies and business practices. The 
principal office and place of business of all respondents is at 483 East 
Erie Street, Chicago, Ill. 

Respondents are, and were, engaged in the sale and distribution of 
correspondence courses of study in radio and television and in the 
sale and distribution of equipment for radio and television to mem- 
bers of the public located in various States of the United States and 
in the District of Columbia, Respondents now cause, and during the 
times herein mentioned have caused, their correspondence courses and 
equipment, when sold, to be shipped from their place of business in 
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‘Chicago, Ill., to the purchasers thereof located in the various States 
of the United States, other than the State of Illinois, and in the 
District of Columbia. There is now, and has been ati all times men- 
tioned herein a constant current of trade and commerce by the 
respondents in said correspondence courses and equipment. between 
and among the various States of the United States and in the District 
of Columbia. 

Respondents are now, and at all times herein mentioned have been, 
in substantial competition with other corporations, firms, copartner- 
ships and individuals engaged in the sale and distribution of cor- 
respondence courses of study in the same and allied fields, or in other 
subjects, and in the sale and distribution of similar equipment, in 
commerce among the various States of the United States, and in the 
District of Columbia. 

Par. 2. The respondents, their agents and representatives, have 
advertised the said correspondence courses in newspapers having a 
general interstate circulation. The newspaper advertising was com- 
monly placed in the classified section under the “Help Wanted” head- 
ing. Such advertisements contained a request that persons answering 
them write the newspaper in which the advertisement appeared. 
Persons who sought employment in the particular fields with which 
‘said advertisements dealt, replied to them as directed and said replies 
were collected by agents or representatives of the respondents who 
thereafter contacted the said persons and fixed the time and place for 
an interview. At these interviews the persons who had answered 
said advertisements were told that the respondents were selling 
courses of study and equipment. The persons so contacted were, 
however, informed that they would secure jobs or positions upon com- 
pletion of the course of instruction offered by respondents. 

Respondents further represented, in substance, through their ad- 
vertising media above described, that several young men were to be 
selected and trained for positions in radio television at respondents’ 
expense until actually employed; that a 70-lesson course was being 
offered for the price of $287, payable $10 at the time of enrollment, 
and the balance in monthly instalments of $10 each except that pay- 
ment of $100 of said amount was deferred until the enrollee should 
have finished respondents’ course and secured a television job paying 
a salary of $125 per month or better; that respondents operated a 
widespread employment agency through which students were placed 
in paying positions upon graduation; that there existed a shortage 
of radio television operators; that respondents owned or operated a 
huge laboratory in which radio and television equipment was manu- 
factured in great quantities; that respondents operated radio tele- 
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vision broadcasting stations wherein respondents’ pupils were given 
the opportunity for graduate residence study, and that the individual 
respondents were engineers of certain television stations. 

In fact, respondents did not select or restrict the number of their 
students. None of said students were trained at respondents’ ex- 
pense but paid for the courses at the rate of $10 per month. The 
statement that the collection of a portion of the tuition fee was 
deferred until a television job was secured by the student at $125 per 
month had the capacity and tendency to mislead the student into 
believing that jobs were available in the field of television. Respond- 
ents did not operate a widespread employment agency through which 
students were placed in paying position upon graduation. In fact, 
very few positions are available in the field of television. Up to now 
there has been no shortage of radio television operators. There are 
now practically no commercial positions available in the field of 
television. The respondents’ representation that they operated radio 
television broadcasting stations wherein their pupils were given the 
opportunity for graduate residence training was not true, although 
there are now in respondents’ laboratory a large number of television 
receiving and transmitting sets which are being used by respondents 
in the graduate residence training of their students. 

Par. 3. On letterheads used by respondents and in other advertising 
literature appeared a picture of a large building in Chicago, II1., 
known as the American Furniture Mart. The respondents at one 
time occupied two floors of that building, although no mention was 
made of that fact on the advertising matter and letterheads. Re- 
spondents’ place of business is no longer located in said building, but 
at 433 Erie Street in Chicago, Ill. Such letterheads also bore repre- 
sentations that individual respondents were engineers of certain tele- 
vision broadcasting stations when, as a matter of fact, they were not. 
However, respondent U. A. Sanabria was the designer and erecting 
engineer of the said stations. Since respondents have moved their 
place of business from the American Furniture Mart building they 
have not used such stationery. 

Par. 4. The use by respondents of the representations hereinabove 
set forth has had the capacity and tendency to mislead a substantial 
portion of the student public into the erroneous belief that such repre- 
sentations were true and to cause them to enroll as students of 
respondents on account of such erroneous belief. There are among 
the competitors of respondents mentioned in paragraph 1 hereof 
individuals, partnerships, firms, and corporations engaged in the sale 
of correspondence courses of radio television and allied fields and 
other fields who do not misrepresent or otherwise publish claims con- 
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cerning their courses which are untrue, and who advertise, sell and 
distribute their correspondence courses in commerce among and be- 
tween the various States of the United States. By the representa- 
tions aforesaid, trade is unfairly diverted to respondents from such 
competitors; thereby substantial injury is done to competition in 
commerce as herein set out. . 

Par. 5. Respondents for more than 1 year last past have not made 
any of the statements or representations above referred to. Since 
May 1, 1937, they have been selling the same course and equipment 
for the original sum of $287 without any deferred charges. While 
in the early stages of development of respondents’ business, respond- 
ents did have a small laboratory wherein they manufactured a 
nominal quantity of television equipment, today, respondents have a 
large television laboratory wherein they manufacture a large quantity 
of television equipment for sale throughout the country. 


CONCLUSION 


The aforesaid acts and practices of respondents, American Tele- 
vision Institute, Inc., a corporation, U. A. Sanabria, R. B. Fullerton, 
and A. H. Zamotany, as individuals and officers of The American 
Television Institute, Inc., a corporation, and as copartners trading as 
American Television Institute and Sanabria Television Laboratories, 
as herein alleged, are to the prejudice and injury of the public and 
of respondents’ competitors and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answers of the 
respondents and a stipulation as to the facts executed by W. T. 
Kelley, chief counsel for the Federal Trade Commission, and 8. R. 
Rabinoff, counsel for respondents, the filing of briefs having been 
waived, and the Commission having made its findings as to the facts 
and conclusion that said respondents have violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That respondents, American Television Institute, 
Inc., a corporation, and its officers, U. A. Sanabria, R. B. Fullerton, 
and A. H. Zamotany, individually and as copartners trading as 
American Television Institute and Sanabria Television Laboratories, 
their respective representatives, agents and employees, in connection 
with the offering for sale, sale and distribution of their corre- 
spondence courses of study and instruction in radio and television 
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and in the sale and distribution of equipment for radio and television 
in interstate commerce or in the District of Columbia do forthwith 
cease and desist from— 

1. Representing in any manner that a limited number of persons 
are to be selected and trained for positions in radio television; 

2. Representing in any manner that students are trained at 
respondents’ expense ; 

3. Representing in any manner that anyone other than the student 
himself pays for his course of training ; 

4. Representing through advertisements in classified advertising 
pages of newspapers, magazines, advertising literature or in any 
other manner under such headings as “Help Wanted” or “Men 
Wanted” or in any other manner that respondents are offering em- 
ployment or that employment will be offered to persons who answer 
said advertisements ; 

5. Representing that all or any part of the tuition fee for the 
course of instruction is deferred until a television job is secured; 

6. Representing that respondents operate a widespread employ- 
ment agency or that students are placed in paying positions upon 
graduation; 

7. Representing that there is a shortage of radio television 
operators ; 

8. Representing that they operate radio television broadcasting 
stations ; 

9. Representing in any manner that their place of business is 
larger or that they have greater business facilities than actually is 
the case; . 

10. Representing that any of said respondents or their agents, 
servants or employees are engineers of television broadcasting 
stations; 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which 
it has complied with this order. 


JUSTIN HAYNES & CO., INC. J147 
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JUSTIN HAYNES & COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SHPT. 26, 1914 


Docket 2743. Complaint, Mar. 18, 1936—Decision, Apr. 21, 19388 


Where a corporation engaged in sale and distribution of a medicated ointment 


(a) 


for relief of pain and discomfort of colds, muscular aches, ete.— 

Sold said preparation under name “Aspirub,” and in representations on 
containers and cartons thereof, and in newspaper advertisements, leaflets 
and broadsides, and by radio broadcasts, as case might be, stressed aspirin 
content thereof through such statements as “The First Rub containing 
aspirin for direct external use,” “NEW CONVENIENT WAY TO USE ASPIRIN,” 
“T hated to dose myself with aspirin. Now I get relief more conveniently 
with asprrus,’”’ and “You don’t swallow Asprrus, there is no internal dosing, 
no upsetting your stomach,” etc., and ‘contains aspirin because it has been 
proven that aspirin is one of the few medicines that can be absorbed 
through the skin; it is a scientific new way to use aspirin by applying it to 
the spot where the pain is; faster than ever;” facts being aspirin is not 
absorbable through the skin into the body in sufficient quantities to be of 
any therapeutic value; 


(bo) Represented, as aforesaid, that said “medicated ointment provides symp- 


(c) 


tomatic relief for such common ills where home medication is indicated,” 
and that it was “Soothing to muscular aches, pains, and soreness as 
caused by colds, sprains, and exposure. * * * Calming to coughs due 
to colds and minor throat irritations,’ “New, better cold treatment that 
combines 7 of the finest cold medicines with aspirin, acts lightning-quick 
in relieving the pain and discomfort of chest colds, head colds, sore throats,” 
ete, “* * * the new quicker relief from this constant danger (the com- 
mon cold). AspPIruB is fortified with penetrating aspirin,” ete, “* * * 
derived from two ingredients, Aspirin and Pine Oil;” facts being that said 
last-named ingredient is obsolete in treatment of colds and no longer 
generally prescribed, certain other ingredients were of no benefit whatever, 
but merely added to give a pleasant odor, preparation in question provided 
little, if any, symptomatic relief, was of little value in treatment of 
neuralgiec symptoms, ete., does not kill colds quickly, contain seven of the 
finest cold. medicines, had no effect whatever on causative factors of colds 
and similar ailments, ete, and aforesaid statements were false; and 
Represented that said preparation accomplished beneficial results attributed 
thereto through being absorbable, through such statements as “you Rup it 
on. And ASPIRUB is not SUPERFICIAL. ASPIRUB penetrates into that sore spot, 
as the skin absorbs its medication,” etc., and that it contained aspirin, as 
above set forth, because it had been proven that it was one of the few 
medicines that could be ‘absorbed through the skin,” and was a “scientific 
new way to use aspirin by applying it to the spot where the pain is,” and 
“rub this powerful yet harmless Aspirub on throat and chest and in a few 
minutes its mighty penetrating powers start to allay the inflammation,” 
etc., and “penetrates the skin and reaches the nerve endings where it re- 
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duces pain;”’ facts being only an insignificant amount of said Aspirub 
could be absorbed through the skin into the body and only an infinitesimal 
amount thereof reach the pain perceiving center of the central nervous 
system and not in sufficient amount for relief of pain, and that skin 
would not absorb said preparation to any substantial extent, so as to have 
any beneficial value by reason thereof, and it did not represent a new way 
to use aspirin nor a new method or way of taking same, or function as 
represented, but depended for beneficial effects, in common with many 
other preparations, on action as an irritant; 

With effect of misleading and deceiving substantial portion of purchasing publie 
into erroneous belief that said representations were true, and that said 
preparation had a substantial therapeutic value in treatment of afflictions 
and ailments for which recommended, as above indicated, and with result 
that public purchased substantial volume of said product, acting in such 
mistaken and erroneous belief, and trade was unfairly diverted to it from 
competitors engaged in manufacture, sale and distribution of like and 
similar products or other preparations designed and used for similar pur- 
poses, and which they truthfully represented as to efficacy and therapeutic 
and curative value: 

Held, That such acts and practices were to the prejudice and injury of the 
publie and competitors and constituted unfair methods of competition. 

Before Mr. William C. Reeves, trial examiner. 
Mr. S. Brogdyne Teu, IT for the Commission. 
Mr. John H. Glaccwm of Munn, Anderson & Liddy, of New York 


City, for respondent. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Justin 
Haynes & Co., Inc., has been and is using unfair methods of compe- 
tition in commerce as “commerce” is defined in said act, and it 
appearing to said Commission that a proceeding by it in respect 
thereto would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapy 1. The respondent, Justin Haynes & Co., Inc., is a 
corporation organized and existing under and by virtue of the laws 
of the State of New York, with its principal office and place of busi- 
ness located at 347 Fifth Avenue, in the city of New York, within 
the State of New York. Said respondent is now and for more than 
1 year last past has been engaged in the sale of a medical prepara- 
tion containing, among other ingredients, Aspirin, under the brand 
name “Aspirub,” and the distribution thereof between and among 
the various States of the United States. It causes said medical 
preparation, known as “Aspirub,” when sold by it to be transported 
to the purchasers thereof located in the State of New York and 
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various other States of the United States. There is now and has 
been for a long time, to wit, more than 1 year last past, a constant 
current of trade and commerce by respondent in said “Aspirub” 
between and among the various States of the United States. 

In the course and conduct. of its said business, said respondent is 
now and for a long time, to wit, for more than 1 year last past, has 
been in substantial competition in commerce between and among the 
various States of the United States with various other corporations, 
partnerships, firms, and individuals engaged in the interstate sale 
and distribution of aspirin and of other medical preparations con- 
taining aspirin. 

Par. 2. The preparation sold and distributed by said respondent 
under the name of “Aspirub” is a salve or ointment for external 
use which contains various medicinal ingredients and is put up in 
jars containing one and one-half ounces of the ointment each. Hach 
jar of said salve or ointment contains 114 percent aspirin. 

Par. 3. Said respondent, in the course and conduct of its said 
business, as hereinbefore set out in paragraph 1, has been and now 
is engaged in advertising on a national scale as a means of fur- 
thering and aiding in the interstate sale and distribution of said 
“Aspirub.” 

Said respondent in its said advertisement of the product known 
as “Aspirub” and sold by it, has made and is now making various 
false, deceptive, and misleading statements concerning said product. 
Among the said statements which said respondent has used and is 
now using in its advertisements in newspapers and on the labels 
pasted on the jars of “Aspirub” and on the cartons containing said 
jars of “Aspirub” are statements to the effect that due to its aspirin 
content ‘“Aspirub” has great therapeutic value, and that “Aspirub” 
is the new way of taking aspirin, whereas in truth and in fact said 
“Aspirub” because of its negligible aspirin content has no therapeu- 
tic value as aspirin and in truth and in fact aspirin cannot be 
absorbed into the body through the skin. 

Respondent in its said advertising has and is creating upon the 
public the impression that the use of its product “Aspirub” has and 
will accomplish all of the beneficial therapeutic effects of aspirin 
and because it is applied externally will avoid the hazards of 
aspirin used internally, whereas in truth and in fact said “Aspirub” 
has no beneficial therapeutic effect because of its negligible aspirin 
content and because of the fact that aspirin is not absorbed through 
the skin, and in truth and in fact “Aspirub” does not have the 
functional value of aspirin. 
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Par. 4, The use by the said respondent, Justin Haynes & Com- 
pany, Inc. of the foregoing false, deceptive and misleading 
representations alleged to be used by the said respondent in para- 
graph 3 hereof, have had and do now have the capacity and tendency 
to mislead and deceive the public into the erroneous and untrue 
belief that “Aspirub” is in truth and in fact the safest, newest, most 
beneficial and most effective way to use aspirin, and has thereby 
induced and does now induce the consuming public and especially 
the users of aspirin, acting in said erroneous belief, to purchase 
“Aspirub” in preference to aspirin offered for sale in tablet or pow- 
der form for internal consumption, which is the generally accepted 
way for taking aspirin, by manufacturers, retail dealers, and dis- 
tributors. As a result of such false, deceptive, and misleading rep- 
resentations on the part of said respondent, trade is diverted to 
respondent from such manufacturers, retail dealers, and distributors 
of aspirin in tablet or powder form for internal consumption and 
thereby injury has been done and is being done by the respondent. 

Par. 5 Said false, deceptive, and misleading representations of 
said respondent contained in its advertising have resulted in injury 
to respondent’s competitors and to retail dealers and in prejudice 
to the buying public and constitute unfair methods of competition 
in commerce within the intent and meaning of Section 5 of an Act 
of Congress approved September 26, 1914, and entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 


Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on March 18, 1936, issued, and on 
March 14, 19836, served, its complaint in this proceeding upon the 
respondent, Justin Haynes & Co., Inc., a corporation, charging it 
with the use of unfair methods of competition in commerce in viola- 
tion of the provisions of said act. After the issuance of said com- 
plaint and the filing of respondent’s answer thereto, testimony and 
other evidence in support of the allegations of said complaint were 
introduced by S. Brogdyne Teu, II, attorney for the Commission and 
in opposition to the allegations of the complaint by John H. Glaccum, 
attorney for respondent, before William C. Reeves, an examiner of 
the Commission theretofore duly designated by it, and said testimony 
and other evidence were duly recorded and filed in the office of the 
Commission. Thereafter the proceedings regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, briefs in support of the com- 
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plaint and in opposition thereto, and the oral arguments of counsel 
for the Commission and counsel for the respondent, and the Com- 
mission having duly considered the same and being now fully ad- 
vised in the premises, finds that this proceeding is in the interest of 
the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Justin Haynes & Co., Inc., is a cor- 
poration organized and doing business under the laws of the State of 
New York. Its principal office and place of business is located at 
347 Fifth Avenue, city of New York, State of New York. It is en- 
gaged in the sale and distribution of a medication sold and dis- 
tributed under the trade name of Aspirub. 

Par. 2. Respondent’s preparation is distributed from its place of 
business to retailers located throughout the United States. When 
orders are received for respondent’s said preparation, it causes such 
preparation to be shipped from its place of business located in the 
city of New York, State of New York, to the purchasers thereof 
located at various points in the various States of the United States 
other than the State of New York, and in the District of Columbia. 
Since the date of its incorporation, the respondent has maintained a 
course of trade in said preparation, in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 3. At all times since respondent entered into said business, it 
has been in substantial competition with other corporations and with 
partnerships and individuals engaged in the sale and distribution or 
manufacture, sale and distribution, of like and similar preparations 
or other preparations designed, intended and used for similar pur- 
poses In commerce among and between the various States of the 
United States and in the District of Columbia. 

Par. 4. The respondent has advertised, and now advertises, its 
product by means of statements appearing on the containers and car- 
tons in which respondent’s preparation is packaged and sold, and by 
newspaper advertisements, leaflets, broadsides, by radio broadcasts. 
The following are representative of the statements and representa- 
tions made on the containers and cartons of respondent’s preparation : 

This medicated ointment provides symptomatic relief for such common ills 
where home medication is indicated. 

Tends to relieve pain and discomfort of colds. Rub on chest and throat and 
insert small quantity in nostrils. 

For muscular aches, pains and soreness, rub freely on the affected parts. 

The First Rub containing aspirin for direct external use. 
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Soothing to muscular aches, pains and soreness as caused by colds, sprains, 
and exposure. Comforting for neuralgic symptoms. Calming to coughs due to 
eolds and minor throat irritations. 

The name ASPIRUB is derived from two ingredients Aspirin and Pine 
Ore aa 


The following are representative of the statements and representa- 
tions made in the newspaper advertisements which the respondent 
inserts In newspapers: 


New Rub containing Aspirin kills colds quicker. Just rub it on! No dosing— 
No sagging. Checks colds like magic! 

Aspirub, the new, better cold treatment that combines 7 of the finest cold 
medicines with aspirin, acts lighting-quick in relieving the pain and discom- 
fort of chest colds, head colds, sore throats, muscular aches, neuralgia pains. 
Within a few hours—or overnight—the cold is checked, tightness is gone, breath- 
ing more normal, coughing eased up—and you feel your old healthy self again! 

ASPIRUB is pleasant to use—colorless and stainless. BHliminates internal 
dosing! Loosens congestion by forcing blood to the surface and increasing 
circulation. 

Get a jar of ASPIRUB today! Snuff it through your nostrils! Inhale its 
vapors when dissolved in hot water! Rub it on your chest overnight! * * * 
And see if ASPIRUB isn’t the nicest, quickest-acting cold treatment you’ve 
ever used. Get a jar from your druggist today ! 

I hated to dose myself with aspirin. Now I get relief more conveniently with 
ASPIRUB. 

ASPIRUB your cold away. 

NEW CONVENIENT WAY TO USE ASPIRIN. 


The following is representative of the statements and representa- 
tions made by the respondent in its radio broadcasts: 


The headlines of today’s papers scream with war! Diplomats are redoubling 
their efforts to localize it or prevent it entirely. Meanwhile, another war, one 
in which we all are involved, is being fought with success. This is the war 
against the common cold. Medical science now has produced ASPIRUB— 
A-S-P-I-R-U-B—the new quicker relief from this constant danger. ASPIRUB is 
fortified with penetrating aspirin, combined with seven other well-known ingre- 
dients for colds. You don’t swallow ASPIRUB, there is no internal dosing, no 
upsetting your stomach—you RUB it on. And ASPIRUB is not SUPERFICIAL. 
ASPIRUB penetrates into that sore spot, as the skin absorbs its medication. 
ASPIRUB is antiseptic, inflammation-reducing. At the first sign of a head cold 
snuff a little ASPIRUB into your nostrils. The vapors last. Your head clears 
almost instantly, you breathe easier. Rub ASPIRUB on a congested chest or 
sore throat—it will help to loosen tightness and bring relief. Fine for muscu- 
lar aches, too. 


The respondent has made other claims and representations regard- 
ing the merits of its compound, among them being the following: 
“Rheumatic pains, neuritis, neuralgia, simple colds, sore throat, and 
nasal congestion are among the ailments whose symptoms have been 
successfully treated by Aspirub; the rich volatile medicines in 
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Aspirub carry the aspirin in permanent solution and increase its 
powers to penetrate quickly to the source of pain or irritation; 
Aspirub is antiseptic and healing; Aspirub contains aspirin because 
it has been proven that aspirin is one of the few medicines that can 
be absorbed through the skin; it is a scientific new way to use aspirin 
by applying it to the spot where the pain is; faster than ever tough 
old colds are killed with Aspirub; rub this powerful yet harmless 
Aspirub on throat and chest and in a few minutes its mighty pene- 
trating powers start to allay the inflammation—start to break up the 
congestion; just rub it on, no dosing, no gagging, checks colds like 
magic, and Aspirub penetrates the skin and reaches the nerve endings 
where it reduces pain and lessens congestion. 

Par. 5. The qualitative and quantitative composition of the re- 
spondent’s preparation is as follows: 


BARS 1115: £1) ae ee ES cece en ee 1.5% 
SEG Ao) Hie seer SARA rs EY eS ote 2 EA eh ieee 13.0% 
Methviawalicylatese: 213: tartar 1s es te ee ey 2.0% 
Gainplior: 62322 eat > ee os ea as Ped AP es 3.0% 
Son teen oe cee eae Ne ee Oe ee eee eke ee 2.0% 
OUEOEs MH UCHIV DUIS =e =e ae ee ae Ao ane ne ee ae 5% 
OPS OEM AV CI Ot meet ce ee re cee ae ee ee ee ee es 1.0% 
Oil "of Spearmaimtes ts eer se ee SE 1.0% 
White Petrolatum (Petroleum Jelly) _----__----_-----=--_- 76.0% 

[Teo ball, weet aad arses sree coe BoE ot Pn eee Sys bs poe 100.0% 


Par. 6. Aspirin has been prescribed by the medical profession for 
several years for the alleviation of pain incident to certain ailments 
and afflictions of the human body, particularly in reducing the thresh- 
old of pain in the treatment of rheumatic fever. The normal dosage 
of aspirin for a normal person is five grains, however, as high as 120 
grains may be given a person within a comparatively short time in 
the treatment of rheumatic fever. 

Aspirin is a common name for acetyl salicylic acid. This particu- 
lar acid, along with a large group of other organic salicylates, is not 
absorbable through the skin into the human body in sufficient quanti- 
ties to be of any therapeutic or curative value. Further, this group 
of compounds are centrally acting, as contrasted with peripherally 
acting analgesics. Centrally acting analgesics are medicines that 
must first be taken into the blood stream and by it transmitted to 
the brain or central nervous system. When they reach the brain 
and act, a nervous impulse is transmitted to the area of pain or 
injury. 

The purpose, if any, which the respondent’s compound serves in the 
treatment of the various afflictions and conditions of the human body 
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for which it is recommended, is that of an irritant. There are many 
irritants upon the market today. They are not, per se, of therapeutic 
or curative value. Almost without exception their application is 
accompanied by rubbing. The counter irritation set up by the rub- 
bing primarily accomplishes the therapeutic effect or curative action. 

The respondent’s product, Aspirub, contains in a 114-ounce jar, 10.4 
grains of aspirin. Based on the testimony it is found that if a whole 
jar of respondent’s preparation were applied as directed by respond- 
ent, there would be absorbed into the human body not over 10 percent 
of the total aspirin content of the jar, or 1.04 grains of aspirin. If 
10.4 grains of aspirin were taken internally there would be an absorp- 
tion of at least 90 percent of the aspirin content, or 9.36 grains of 
aspirin. 

From the directions contained in leaflets enclosed in the containers 
in which respondent’s preparation is packed and sold, it is found that 
the dosage of Aspirub varies from a small quantity applied every few 
hours in the treatment of nasal congestion, to small quantities “about 
the size of a pea” in the treatment of coughs due to colds. One witness 
testified that in using the respondent’s compound he applied to the 
painful area just enough to cover the end of a finger tip. 

The constituent of respondent’s compound that is stressed most in 
the advertisements of same, is the aspirm. On the basis of the above 
calculations of the absorption of aspirin by external and internal 
application, it is found that the insignificant amount of the aspirin 
in respondent’s compound which is absorbed into the human body 
when applied dermally is not sufficient to warrant a legitimate use by 
the respondent of the trade name Aspirub. 

Upon entering the human body the small amount of aspirin which 
can be absorbed by dermal application, begins to break down first into 
the various salicylates and later, organic ions. The aspirin absorbed 
into the human body thus immediately changes into other organic sub- 
stances before it reaches the blood stream. The infinitesimal amount 
of aspirin absorbed by dermal application is further diluted upon be- 
ing taken into the blood stream. 

From the testimony of expert pharmacologists, it is found when 
aspirin is taken internally it passes through the stomach into the in- 
testines before breaking down into its component parts. Upon reach- 
ing the intestines and breaking down into the various constituents, 
it is then taken into the blood stream and transmitted to the pain per- 
ceiving center of the brain or central nervous system. The pain 
perceiving center then sends an impulse toward the injured or dis- 
eased part of the human body, resulting in relief of pain or dis- 
comfort. 
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Pharmacologists further testified that pine oil is obsolete in the 
treatment of colds and no longer is generally prescribed by the medical 
protession, and that oil of lavender and oil of spearmint in the re- 
spondent’s preparation were of no benefit whatsoever and were merely 
present for the purpose of giving the preparation a pleasant odor. 

The evidence clearly establishes the fact that the aforesaid repre- 
sentations made by respondent are false and deceptive. The respond- 
ent’s compound will provide little, if any, symptomatic relief from ills 
where home medication is indicated. It does not tend to relieve pain 
and discomfort of colds. It is of little or no therapeutic value for 
muscular aches, pains and soreness, and it is of little value in the 
treatment of neuralgic symptoms common to coughs, colds and minor 
throat irritations. It does not kill colds quickly, and it will not check 
colds hike magic. It does not contain seven of the finest cold medicines 
and will not act lightning-quick in relieving the pain and discomfort 
of head colds, chest colds and sore throat. It will not check tightness 
in the chest or make breathing more normal, and it is not the quickest 
acting of cold medicines. Respondent’s preparation has no effect 
whatever on the causative factors of colds and similar ailments. 

The respondent’s preparation is for external use. Only an insig- 
nificant amount of Aspirub can be absorbed through the skin into the 
body. Upon reaching the blood stream Aspirub is broken down into 
its various constituent elements and greatly diluted by the blood. As 
a result, only an infinitesimal amount of the Aspirub originally ab- 
sorbed reaches the pain perceiving center of the central nervous system. 
The amount reaching that center is so minute that no impulse sufficient 
for the relief of pain is sent out from the center. 

Pharmacologists further testified that recent scientific tests have not 
established that the respondent’s compound is one of a few medicines 
which can penetrate the skin; that the aspirin in respondent’s prepa- 
ration is not held in permanent solution; that the oils claimed to be in 
respondent’s preparation do not, under the circumstances in which the 
preparation is used, volatilize and increase its power to penetrate 
quickly to the source of pain or irritation ; that the skin will not absorb 
respondent’s preparation to any substantial extent so as to have any 
beneficial value by reason thereof; and that said preparation is not 
antiseptic or curative. Aspirub when applied by dermal application 
will not reach the nerve endings and reduce pain. Aspirub is not a 
new way to use aspirin, nor is it a new method or way of taking aspirin. 

Par. 7. The use by respondent of the representations set forth above 
and appearing in its advertising literature, newspaper advertisements 
and radio broadcasts, has had and now has the capacity and tendency 
to and does mislead and deceive a substantial portion of the purchas- 


1156 FEDERAL TRADE COMMISSION DECISIONS 
Order 26F. TC. 


ing public into the erroneous and mistaken beliefs that the said repre- 
sentations are true and that respondent’s preparation has a substan- 
tial therapeutic and curative value in the treatment of the afflictions 
and ailments of the human body for which it is recommended. Act- 
ing under the mistaken and erroneous beliefs induced by the false and 
misleading statements and representations herein referred to, the 
public has purchased a substantial volume of the respondent’s prod- 
ucts with the result that trade has been unfairly diverted to respond- 
ent from its competitors likewise engaged in the manufacture, sale 
and distribution or in the sale and distribution of like and similar 
products, or other preparations designed, intended and used for simi- 
lar purposes, who truthfully represent the efficacy, therapeutic and 
curative value of their respective products. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Justin Haynes 
Company, Inc., are to the prejudice and injury of the public and of 
respondent’s competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer thereto, 
testimony and other evidence taken before William C. Reeves, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition 
thereto, briefs filed herein, and oral argument before the Commis- 
sion, and the Commission having made its findings as to the facts 
and its conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, 'That the respondent, Justin Haynes & Company, 
Inc., a corporation, its officers, representatives, agents, and employees 
in connection with the offering for sale, sale, and distribution of a 
preparation now designated as “Aspirub,” or any other preparation 
containing substantially the same ingredients, or possessing the same 
or similar properties whether sold under the name “Aspirub” or 
under any other name, in interstate commerce or in the District of 
Columbia, do forthwith cease and desist from, directly or through 
implication : 

1. Representing, through the use of the word “Aspirub” or any 
other word containing the letters “Aspir,” or any word or words 
simulating the word “Aspirin” as a trade name or designation for 
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its preparation, or through any other means, or in any other man- 
ner, that the said preparation is Aspirin. 

2. Representing that said preparation has any of the merits of, 
or accomplishes to any substantial extent the beneficial therapeutic 
effects of Aspirin. 

3. Representing that said preparation has any substantial thera- 
peutic or curative value other than as an irritant. 

4. Representing that said preparation is absorbable into the human 
body through the skin in an amount sufficient to produce any bene- 
ficial therapeutic effect by reason thereof. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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CLINE MUSIC COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2944. Complaint, Oct. 15, 1936—Decision, Apr. 21, 1938 


Where a corporation engaged in sale and distribution of pianos and other musical 
instruments— 

(a) Represented, through “stock ads” sent to it by piano companies and inserted 
by it in newspapers, and through salesmen in dealing with prospective pur- 
chasers contacted by it through means of said advertisements, that it was 
offering used or repossessed pianos on which a balance was due, and on 
which payments, for one reason or another, as variously assigned by its 
salesmen, had been discontinued by prior purchasers, and that it would 
sacrifice said instruments or store them with reliable parties, rather than 
incur expense of returning pianos, and offered said instruments, in accord- 
ance with such representations, as repossessed, used, or secondhand ; 

Facts being that real purpose of such advertisements was not to sell any par- 
ticular piano offered, but to contact prospective customer, Said various repre- 
sentations were false, and it did not have any particular used or repossessed 
instruments, as represented, in aforesaid locality, and pianos sold were 
cheap, new instruments. 

(0) Exhibited and sold pianos on which were stamped or burned retail price at 
which, purportedly, instrument was to be sold, and represented, in offering 
and selling product in question, that such purported prices were regular or 
customary retail prices for the particular products; 

Facts being said supposed prices, thus burned or stamped on the particular in- 
struments by the manufacturers from whom said corporation purchased 
same, were not and never had been the actual retail selling prices thereof, 
but were highly excessive, false, and misleading, and none of said pianos 
were ever sold for any such prices, thus stamped on said cheap instruments 
in accordance with practice of few, but not highest grade manufacturers ; 

With tendency and capacity, through use of such “come on” or “blind” aids, and 
fictitious and exaggerated pretended retail prices and representations, to 
cause members of purchasing public to form erroneous belief that it was 
offering high-class, used and repossessed pianos at a sacrifice or for balance 
alleged to be due thereon, rather than incur expense of returning same to 
factory, and with result that various members of public, acting in such 
erroneous beliefs, and induced by said various misrepresentations, bought 
said pianos, and with capacity and tendency thereby unfairly to divert trade 
to it from competitors engaged in selling in interstate commerce pianos truth- 
fully advertised and represented; to the substantial injury of competition in 
commerce: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Before Mr. W. W. Sheppard, trial examiner. 
Mr. Marshall Morgan for the Commission. 
Mr. Curry Carter, of Staunton, Va., for respondent. 
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Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission having reason to believe that Cline Music Company, 
Inc., a corporation, hereinafter referred to as respondent, has been and 
is using unfair methods of competition in commerce as “commerce” 
is defined in said act of Congress, and it appearing to said Commis- 
sion that a proceeding by it in respect thereof would be in the public 
interest, hereby issues its complaint stating its charges in that respect 
as follows: 

Paracraru 1. Respondent, Cline Music Company, Inc., is a corpo- 
ration duly organized, created, and existing under and by virtue of the 
laws of the State of Virginia, with its principal place of business 
located at 126 West Beverly Street, in the city of Staunton, Va. It 
is now and has been for more than one year last past engaged in the 
business of selling and distributing pianos to members of the pur- 
chasing public as herein set out. 

Par. 2. The respondent, being engaged in business as aforesaid, 
caused and causes said pianos when sold by it to be transported from 
its principal place of business in the city of Staunton, Va., to pur- 
chasers thereof located in the various States of the United States other 
than the State of Virginia, and in the District of Columbia. There 
is now, and has been at all times mentioned herein, a constant current 
of trade and commerce in said pianos sold and distributed by said 
respondent between and among the various States of the United 
States, and in the District of Columbia. 

Par. 3. Respondent, in the course and conduct of its business, is 
now, and has been at all times mentioned herein, engaged in sub- 
stantial competition with other corponations and with partnerships, 
firms, and individuals engaged in the sale and distribution of similar 
products in commerce among the various States of the United States 
and in the District of Columbia. 

Par. 4. In the course and conduct of its business as hereinabove 
described, respondent, in offering for sale and selling its said pianos 
in interestate commerce, caused and causes advertisements and adver- 
tising matters concerning said pianos to be inserted in various periodi- 
cals having a wide circulation in various States of the United States. 
In such advertisements and advertising matter the following state- 
ments and representations have been and are made: 

FOR SALE—PIANOS, WE learn we must take back from two customers who 


have moved to this vicinity, their pianos on account of inability to finish pay- 
ments. To return these pianos, would be very expensive. Will sacrifice them 
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for balances due, or store them with reliable parties until sold. Both pianos 
are almost new. Terms if desired. One Baby Grand; One Midget upright; full 
88 note keyboards. If interested, write to * * *. 

In answer to inquiries from members of the purchasing public 
concerning the pianos so advertised and offered for sale, respondent 
in its usual course of business transports its pianos from its place 
of business to the inquiring person and exhibits said pianos to the 
inquiring person and offers the same for sale to said person, each 
piano having a price burned or stamped on its sounding board, said 
price so stamped or burned purporting to be the regular retail price 
of the piano. 

The statements contained in the above set out advertising matter 
together with the price marks stamped or burned on the said piancs 
are intended to and do serve as representations on the part of the 
respondent that: 

(a) The pianos referred to in said advertisements and exhibited to 
the prospective purchaser are of high quality and superior work- 
manship. 

(6) They were originally sold at and for prices closely approxi- 
mating the prices stamped or burned thereon. 

(c) Said pianos had been repossessed and that prices at which said 
pianos were actually offered for sale are sacrificed prices made for the 
purpose of eliminating shipping and other repossession charges. 

In truth and in fact said pianos were not instruments which had 
been sold for prices approximating the prices burned or stamped 
thereon and which had been repossessed by respondent. Said instru- 
ments were not being sacrificed for balances due, but the said pianos 
were new instruments of inferior quality, and the prices asked there- 
fore were not in fact sacrifice prices. The retail prices so stamped 
or burned on said pianos are and were many times in excess of the 
actual selling price of the said pianos by the retailer to the consuming 
public, and are and were many times in excess of their true and 
actual value. The retail prices so stamped or branded, as aforesaid, 
are false and fictitious, and in no sense represent either the true value 
or the true selling price of the pianos so marked. The prices stamped 
or marked on said pianos were not and are not the prices at. which 
the same were or are expected or intended to be sold, but were and 
are greatly in excess of the prices at which the same were sold or 
intended to be sold in the usual course of trade. 

Par. 5. Over a period of many years manufacturers have, in many 
trades, formed the custom of marking or stamping on the article or 
item of manufacture, or on the container thereof, the retail price at 
which said Pe Cuaienaainean suggest the retailer aneiid sell the item or 
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articles to the ultimate consumer purchaser. This suggested retail 
price, so stamped or marked, is intended to represent the cost of the 
manufacture of the article plus a reasonable profit for the manufac- 
turer and retailer, and consequently to represent the approximate 
retail sale value of the item. The retail price so stamped or marked 
is intended by the manufacturer to be indicative of the quality and 
character of the products and the process of manufacture. The pub- 
lic generally understands the custom herein detailed and has been led 
to, and does, place its confidence in the price markings so stamped 
and the representations thereby made as to the quality of the product 
to the extent that it purchases a substantial volume of merchandise in 
reliance on this aforesaid custom. For many years a substantial por- 
tion of the purchasing public has expressed, and has had, a marked 
preference for pianos of high quality and workmanship that are pro- 
dueed by the manufacturer with the intent and design of selling said 
pianos for prices in excess of the general and usual range of prices 
for similar products manufactured from inferior materials and by 
inferior workmanship. Said manufacturers, following the custom 
herein detailed, have marked or stamped the suggested retail prices 
on said products as an indication of the superior quality and char- 
acter of such pianos and their resulting higher value. Whenever a 
genuinely superior product, so stamped or marked with the retail 
price thereof, is offered for sale at a substantially reduced price, the 
general purchasing public has been led to believe, and does believe, 
that in purchasing said product it is securing a bargain not ordinarily 
obtainable in the usual course of trade. The purchasing public has a 
preference for purchasing genuinely superior products sold at less 
than the customary retail value thereof, over ordinary products sold 
for the regular price which is lower than the normal retail price of 
the superior product in the customary course of trade. 

Par. 6. The effect of the false and misleading representations, here- 
inabove set out, together with the false and fictitious price markings, 
herein set out, on the part of the respondent, in the sale and offering 
for sale of pianos, as hereinabove referred to, is to mislead and deceive 
a substantial portion of the consuming public in the several States of 
the United States by inducing them to believe: 

1. That the pianos were and are superior products and had been sold 
by the manufacturer thereof to the respondent with the intent and 
purpose that said pianos would be originally sold at retail at a price 
closely approximating the price stamped thereon. 

2. That the pianos so offered for sale and sold were ones that had 
been repossessed on account of the failure or inability of the pur- 
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chasers to meet the payments thereon, and that such pianos were 
being sacrificed for balances due. 

3. That the price burned or stamped on the back of said pianos was 
the usual or customary price at which the said pianos were sold or 
intended to be sold in the course of the regular retail trade; and that 
such pianos were made of superior workmanship and materials. 

Par. 7. The aforesaid acts and practices of the respondent have a 
tendency and capacity to unfairly divert a substantial volume of trade 
from competitors of respondent engaged in similar businesses, which 
competitors rightfully and truthfully represent the material, merit, 
and value of their products and which said competitors do not in any 
wise misrepresent the material, merit, and value of such products. 
Thereby, substantial injury has been and is being done by respondent 
to competition in interstate commerce. 

Par. 8. Said acts and practices of respondent are all to the prejudice 
of the public and respondent’s competitors and constitute unfair meth- 
ods of competition in commerce within the intent and meaning of Sec- 
tion 5 of an Act of Congress, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes,” approved September 26, 1914. 


Report, Frnprnes as To THE Facts, anp OrpER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on October 15, 1936, issued and there- 
after served its original complaint in this proceeding on respondent, 
Cline Music Company, Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaint and the filing of 
respondent’s answer thereto, testimony and other evidence in sup- 
port of the allegations of the complaint were introduced by Marshall 
Morgan, attorney for the Commission, and in opposition to the alle- 
gations of the complaint by Curry Carter, attorney for the respond- 
ent, before W. W. Sheppard, an examiner of the Commission, there- 
tofore duly designated by it, and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding came on for final hearing before the Commis- 
sion on the said complaint, the answer thereto, testimony and other 
evidence and briefs in support of the complaint and in opposition 
thereto; and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding 
is in the interest of the public and makes these its findings as to the 
facts and its conclusion drawn therefrom: 
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Paracrapy 1. The respondent, Cline Music Company, Inc., herein- 
after referred to as respondent, is a corporation, organized, existing 
and doing business under and by virtue of the laws of the State of 
Virginia, with its principal office and place of business located at 
126 West Beverley Street in the city of Staunton, Va. Respondent 
is now, and for several years last past has been, engaged in the busi- 
ness of selling and distributing pianos and other musical instruments. 

Par. 2. In the course and conduct of its said business as described 
in paragraph 1 hereof, respondent has offered its said products for 
sale and has sold and transported and caused the same to be trans- 
ported in commerce among the several States, of the United States 
direct from its aforesaid place of business in the city of Staunton, 
Va., to customers located at points in States of the United States 
other than the State of Virginia. 

In the course and conduct of such selling, respondent has been, 
and now is, engaged in competition with corporations, firms, partner- 
ships, and individuals offering for sale and selling in hike commerce, 
pianos and musical instruments. 

Par. 3. Respondent, in connection with the sale and distribution 
of its pianos as aforesaid, has advertised the same in papers having 
interstate circulation. In said advertisements respondent has repre- 
sented that it was taking back from two customers in “this vicinity” 
two pianos “almost new,” on which customers were unable to com- 
plete payments, and that these pianos would be sacrificed for “the 
balance due” on them rather than incur the expense of returning 
them. Typical of these advertisements was the following inserted 
by respondent in the “Bristol News Bulletin,” a daily paper pub- 
respondent in the “Bristol Herald Courier” of November 19 and 

“ROR SALE—PIANOS, WE learn we must take back from two customers 
who have moved to this vicinity, their pianos on account of their inability to 
finish payments. To return these pianos would be very expensive. Will sacri- 
fice them for balances due, or store them with reliable parties until sold. Both 
pianos are almost new. Terms if desired. One Baby Grand, One Midget 
upright; full 88 note keyboards. If interested, write to * * ".” 

Other advertisements, almost identical in wording, were run by the 
respondent in the “Bristol Herald Courier” of November 19 and 
December 11, 1935. In a further advertisement inserted by respond- 
ent in the February 1, 1936 issue of the “Bristol News Bulletin,” 
describing two small-size nationally known pianos “we have in your 
vicinity,” it was stated: “* *.* Rather than reship to the 
factory, we would like to sell these to responsible parties for balances 
GUE! Practise 
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Three out of four advertisements inserted by respondent in Bristol 
papers announced and explained that it was necessary for respondent 
to “take back” two pianos from customers “who have moved to this 
vicinity” because of their “inability to finish payments,” and a fourth 
advertisement referred to two small-sized pianos “we have in your 
vicinity.” All advertisements were so worded as to emphasize in the 
mind of the prospective customer the idea that the company was 
anxious to avoid the expense of moving these pianos from that 
vicinity and would for this reason sacrifice the instruments for 
balances due. 

The “Bristol Herald Courier” is a daily morning paper and the 
“News Bulletin,” a daily afternoon paper, each published by the 
Bristol Publishing Corporation at Bristol, Va. These two papers 
circulate in eastern Tennessee, western North Carolina, southwestern 
Virginia, and southeastern Kentucky. Advertising matter inserted 
in these Bristol papers will reach all four of these States. When 
persons living in the vicinity of Bristol answered these advertise- 
ments they received a card from an agent of respondent acknowledg- 
ing the inquiry to the advertisement and advising that he would be 
“in your vicinity” in the near future with a very unusual proposition. 

Various persons living in the State of Tennessee answered these 
advertisements and eventually bought pianos as a result of the 
contacts obtained by respondent through these advertisements. 

Par, 4. Respondent’s agents in sales talks followed out the repre- 
sentation made in the advertisements that the pianos were repossessed. 
or used instruments. One purchaser was told that the piano in ques- 
tion had been used by a couple that “broke up,” and that it was 
being sold for the sum due on it. This customer understood that the 
piano was offered in pursuance of these advertisements and cor- 
responded to the pianos mentioned in the advertisements. The out- 
side appearance of the piano was that of a new piano. There were 
no marks or scratches on it. 

Another customer in Tennessee who answered one of respondent’s 
advertisements was told that pianos shown her were “slightly used” 
and that a particular one the agent was showing her was being sold 
at a sacrifice “rather than take it back to the company.” This cus- 
tomer understood she would get the benefit of the reduction in price 
because the piano had been used. She thought it was a used piano in 
splendid condition. 

Still another Tennessee customer who answered one of respond- 
ent’s advertisements was given to understand that the piano the agent 
was showing her had been bought by a newly married couple who 
were divorcing and they didn’t have any more use for it. The couple 
had owned it but a short time and the company was taking it back. 
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Par. 5. The advertisements run by respondent in newspapers were 
“stock ads” sent to respondent by piano companies. The advertise- 
ments were used by respondent company and its agents to obtain 
contacts with prospective purchasers. The real purpose of the ad- 
vertisements was not to sell any two particular pianos but to get 
the attention of the customer, to get a contact. The important thing 
was to locate prospective customers and contact them. The ads were 
primarily inserted for selling pianos. These ads are known to the 
advertising men as “come-on” advertisements and “blind ads.” A 
“come-on” advertisement is defined in the record as an advertise- 
ment “inserted to bring in customers.” A “blind” ad is defined in 
the record as one that would lead a prospective purchaser to believe 
that he was getting a piano that had been partially paid for and he 
does not get that kind of a piano. 

In the view of one large New York manufacturer, the “come-on” 
ads are misleading in that “they do not represent repossessed pianos 
but are merely bait to get prospects.” Another large New York 
manufacturer terms these “blind ads,” those which do not state the 
truth; one that is “misleading and gets a prospective customer by 
not telling the truth.” This type of advertising is “used by certain 
types of manufacturers, not the higher grade of manufacturers.” 

Par. 6. In truth and in fact the representations made by respondent 
company in its advertisements and by salesmen who contacted cus- 
tomers by the use of such advertisements were false, deceptive, and 
misleading in that the advertisements run by respondent were em- 
ployed for the purpose of obtaining initial contacts with prospective 
customers and not for the purpose of selling any particular used or 
repossessed piano. The respondent did not have and has not had 
at Bristol, Tenn., or in the vicinity of Bristol, or at any place or 
locality reached and served by daily papers published at Bristol, 
any two particular repossessed and used pianos, and at least three 
out of four of the pianos sold by respondent to parties living at 
Bristol, Tenn., sold through the use of respondent’s advertisements, 
were cheap, new pianos. 

The inference or impression sought to be conveyed by respondent 
in its advertisements, and by respondent’s salesmen after obtaining 
contacts through such advertisements, was that because the pianos 
had been used, had belonged to someone else, and would have to 
be reclaimed, they would thereby be sold at a reduction and could 
be bought at a bargain. Neither the respondent nor any of its sales- 
men could state where or from whom any piano had been repossessed. 
Respondent was unable to “run these pianos down, to get the actual 
facts as to just whether they were brand new pianos, and whether 
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they were repossessed pianos, or whether they were obsolete pianos.” 
Efforts to locate in the vicinity of Bristol any piano that belonged 
to Cline Music Company, or its agents, were unsuccessful. Re- 
spondent company does not own or operate a “factory” to which a 
piano could have been returned. 

The pianos sold to Mr. W. H, Williams, Mrs. W. G. Dutton, and 
Mr. Robert Speer could not be identified by respondent as having 
been repossessed at any of several points in Virginia served by the 
“Bristol Herald Courier,” nor did respondent ever identify any such 
pianos as having been repossessed at Bristol or in the vicinity of 
Bristol, and no salesmen for respondent could give the name of any 
person living in that vicinity who formerly owned one of the pianos 
figuring in this record. 

Respondent’s salesmen preferred to sell new pianos as they get 
a commission on those, and endeavored to get in touch with cus- 
tomers to sell them new pianos. The piano sold to Mrs. W. G. Dutton 
looked new but looked like it might possibly have been demonstrated. 
The piano sold to Mrs. Rucker looked brand new. The piano showed 
to and bought by Mr. Williams looked brand new. The outside 
appearance of the piano sold to Robert Speer was that of a new piano. 

Par. 7. Respondent, in further connection with the sale and the 
offering for sale of its pianos, exhibited and sold pianos on which 
were stamped or burned a retail price at which the piano was to be 
sold. This alleged retail sales price was burned into or stamped 
on the lid that raises in front of the player of the instrument or on 
the back part of the piano. About 50 percent of the pianos handled 
by respondent company have contained this burned-in price mark. 
These constitute the cheaper grades. The prices are and were burned 
or stamped on the piano by certain manufacturers from whom re- 
spondent company buys and has bought its pianos. All pianos 
figuring in the present case bear such a stamp. The practice of so 
burning or stamping prices on pianos originated during the World 
War. These prices were stamped or burned on the instrument at a 
time when prices were high and labor was scarce. Some of the 
manufacturers are still using these World War prices, prices which 
they used 23 years ago. 

The so-called stamped or burned-in price on respondent’s pianos 
is not, and never has been, the actual retail selling price for such 
pianos and neither respondent nor any of its sales representatives 
have ever sold any of respondent’s pianos for such prices. This 
stamping or burning of the price on pianos is not a common prac- 
tice in the industry, being done by few companies, not by the highest- 
grade manufacturers. 


CLINE MUSIC CO., INC. 1167 
1158 Findings 


The customary mark-up price on a piano for the dealer is approxi- 
mately 100 percent of the invoice. The manufacturer sells to a 
dealer at a given figure and the dealer expects to double that in 
his retail price. Out of this retail price will also come the dealer’s 
expenses. 

Where a Melville Clark piano shipped from Chicago, IIL, to Bris- 
tol, Va., with a price of $425 burned on the board, was invoiced to 
the dealer for $97, such stamped or burned-in price would represent 
an excessive mark-up. 

In the light of the foregoing rule that the dealer’s resale price is 
double that of the invoice to him, it is ascertained that all of the 
pianos sold by respondent as disclosed in this record bore excessive 
suggested retail prices stamped or burned on them, as the following 
table discloses: 


Burned- | Invoice sere s 
Purchaser Make, style, and number of piano _| in-board | price to | "272 
price dealer BEES 
price 
Robert Speer and Wife___-----.-- Wurlitzer Co., Melville Clark, Up- | $425.00 $97. 00 $230. 00 
right Mahogany Style 39, No. 140668. 
W. G. Dutton and Wife___-.---- Story & Clark Spinnet Mahogany 625. 00 145. 00 285. 00 
Style C, No. 135186. 
W.H. Williams and Wife__..---- Wurlitzer Co., Melville Clark Style} 750.00 167. 50 495. 00 
Grand Mahogany, No. 135229. 
IMirs. Julia ©, Rucker!.t 2..2-2-<- Wurlitzer Co., Melville Clark Style 39 425. 00 97. 00 225. 00 
Mahogany, No. 140547. 
Invoice Retail Invoice Retail 
price per- | price per- | price per- | price more 
Purchaser centage of | centage of | centage of than 
burned-in- | burned-in- | retail sales | double in- 
board price | board price price voice price 
eODELG Dec aeRO mW Me =e nn seers ranean eens en eee 22% 54% 42% | Yes. 
Wis sDutton-andgWwife: + reas. 3222 59-53_ 52 eae to 27% 54% 50% | No. 
Weer Willlams:and=Wile._2...-.0s-5~----------------— 22% 66% 33% | Yes. 
Mince Mulan Greet CKOle = See sse. oe een eee stewaen aes oee= 22% 52% 43% | Yes. 


It is disclosed from the above table that even had the pianos sold 
by respondent actually been used or repossessed pianos as claimed, 
and resold as such, three out of four of such pianos were resold for 
prices well above the retail sales prices of the pianos new, that is, 
well above the figure representing double the invoice price to the 
dealer. In only one instance does the record disclose or intimate any 
previous sale or use of any piano. 

The prices that were burned in or stamped on the pianos sold by 
the respondent were adopted and employed by sales representatives 
of respondent in their sales talks to customers. 

The agent selling the piano to Mrs. W. H. Williams represented 
to her that the price on the piano in raised numbers, namely $750, 
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was the price of the instrument. If this piano had been, in fact, a 
second-hand piano, it would follow that it was resold for $160 more | 
than the customary price of a new piano, that is, for $160 more than 
the invoice price to the dealer, doubled. 

The factory price appearing on the “slightly used” piano sold to 
Mrs. Julia Rucker was $425. Respondent’s agent assured her that 
this was the factory price and that, because it had been sold to 
respondent as a used piano, it was being resold at a reduction. This 
piano was invoiced to the respondent for $97 and was sold (or 
allegedly resold) by respondent for $225. Assuming that this one 
piano out of four appearing in the record was actually a used piano, 
it follows that it was resold by respondent for $3i more than the 
regular price of the piano brand-new, that is, for $31 more than the 
amount of the invoice doubled. 

The agent selling the piano to Robert Speer and wife showed them 
a price of $425 that was burned or stamped on the back of the piano, 
and these purchasers understood from the agent that this sum repre- 
sented the real selling price of the piano. Assuming that this piano 
was a used piano as represented, the piano was resold for $36 in 
excess of the invoice price, doubled, and the burned-in retail price 
on the board of the piano is nearly five times the amount of the 
invoice. 

Respondent’s sales agents frankly admitted that they adopted and 
employed in their sales talks to customers these burned-in or stamped 
prices on instruments sold by them. This price stamped on or 
burned into the piano the agent would show to a customer. The 
customer was told this was the retail price; that this was the stamped 
price put on by the factory; that this was the general retail price 
of the piano as sold in various places. Respondent’s agents did not 
and do not know of any instance where respondent or anyone else 
ever sold a piano, old or new, for the price stamped or burned on 
the board. 

Par. 8. In truth and in fact, the prices stamped upon or burned 
on the pianos sold by respondent in commerce do not represent and 
have not represented the actual or proper retail sales prices for said 
pianos, but are and were, on the contrary, false and fictitious prices 
at which respondent’s said pianos are not and never were sold or 
intended to be sold. 

Par. 9. The various statements and representations made by 
respondent through the medium of newspaper advertising, mail 
matter, and sales talks of its agents or sales representatives, in sell- 
ing and offering for sale its pianos in the respective States of the 
United States, as shown in paragraphs 8 to 7 herein, are false, decep- 
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tive and misleading. Respondent did not have and has not had at 
any time at Bristol, Tenn., or in the vicinity thereof, any two 
particular repossessed pianos. The purpose of respondent’s said 
advertising was not to sell to anyone at Bristol, Tenn., or in that 
vicinity, used or repossessed pianos, but, on the contrary, the ad- 
mitted purpose of respondent’s newspaper advertising was to make 
contacts with prospective new customers with a view to selling them 
new pianos, 

The pianos sold by respondent were in at least three instances 
cheap new pianos and the representations of respondent’s sales 
representatives that such instruments were used or repossessed 
pianos were false, deceptive and misleading. 

The retail selling prices burned in or stamped on all of the pianos 

sold by respondent were and are fictitious and highly excessive, 
false and misleading. Respondent does not sell and never has sold 
pianos for any such prices. Respondent, through its various sales 
representatives, has, nevertheless, adopted and employed these false 
and fictitious retail prices in connection with the sale and the offering 
for sale of its pianos, and has falsely and deceptively represented 
that such prices were and are the correct and proper retail sales 
prices of its said pianos. 
Par. 10. There are among the competitors of respondent, as 
referred to hereinbefore, corporations, partnerships, firms, and per- 
sons who are engaged in the sale of pianos in commerce and who 
truthfully represent their products and honestly vend the same. 

Par. 11. The use of the aforesaid false and misleading repre- 
sentations and practices on the part of respondent in the sale 
and offering of its pianos for sale has had, and now has, the tendency 
and capacity to cause members of the purchasing public to form 
the erroneous belief that respondent was offering high-class used 
and repossessed pianos at a sacrifice price or for the balance alleged 
to be due on them, rather than incur the expense of returning the 
pianos to the factory. Acting under such erroneous beliefs, induced 
by the various misrepresentations of the respondent as_ herein 
detailed, various members of the public have purchased respondent’s 
pianos. The aforesaid representations and practices on the part of 
respondent have, and have had, the capacity and tendency unfairly 
to divert trade to respondent from competitors engaged in selling 
in interstate commerce pianos which are truthfully advertised and 
represented. Thereby, substantial injury has been done and is 
being done by respondent to competition in commerce among and 
between the various States of the United States and in the District 
of Columbia. 
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CONCLUSION 


The aforesaid acts and practices of the respondent, Cline Music 
Company, Inc., are to the prejudice of the public and of respondent’s 
competitors and constitute unfair methods of competition in com- 
merce within the intent and meaning of the Federal Trade Com- 
mission Act. 

ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent thereto, testimony and other evidence in support of the 
allegations of the said complaint and in opposition thereto, taken 
before W. W. Sheppard, an examiner of the Commission theretofore 
designated by it, and briefs filed herein, and the Commission having 
made its findings as to the facts and its conclusion that said re- 
spondent has violated the provisions of an Act of Congress approved 
September 26, 1914, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes.” 

It is ordered, That the said respondent, Cline Music Company, 
Inc., a corporation, its officers, servants, employees, or agents, indi- 
vidual, or corporate, in connection with the advertising, describing, 
offering for sale, and sale in interstate commerce, or in the District 
of Columbia, of pianos or other musical instruments, do forthwith 
cease and desist from: 

1. Representing that respondent has, and is offering for sale at 
any particular place, locality, or community, or in the vicinity 
thereof, as indicated by, or may be fairly inferred from, respondent’s 
advertising or sales talks in connection therewith, any used or re- 
possessed piano or other musical instrument on which a balance is 
stated to be due, unless and until respondent, or a duly accredited 
agent or representative of respondent, actually has, and is offering 
for sale at such place, locality, or community, or in the said vicinity 
thereof, such used or repossessed piano, or other musical instrument, 
on which there is a balance due respondent as alleged and 
represented ; 

2. Representing that pianos or other musical instruments are used, 
second-hand, or repossessed unless such pianos or other musical in- 
struments are, in fact, used, second-hand, or repossessed instruments; 

3. Representing, through fictitious prices stamped or burned upon 
or affixed to pianos or other musical instruments, or by sales talks, 
or through other means or device, or in any manner, that said prices 
so stamped, burned, or affixed are the regular or customary retail 
prices for such products; 
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4. Representing, as the customary or regular retail prices for 
pianos or other musical instruments, prices which are, in fact, 
fictitious and greatly in excess of the prices at which said products 
are regularly and customarily offered for sale and sold at retail. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form with which 
it has complied with this order. 
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LAVOPTIK COMPANY, INC. 


COMPLAINT, MODIFIED FINDINGS, AND ORDER IN REGARD TO THH ALLEGED 
VIOLATION OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3188. Complaint, July 24, 1937—Decision, Apr. 21, 1938+ 


Where a corporation engaged in sale and distribution of its “Lavoptik” prep- 
aration, to consumers in other States, in competition with others engaged 
in offer and sale in like commerce of similar preparations and prepara- 
tions used for same and similar purposes; in advertising its said products,— 

(a) Made such representations and statements as that “6,000 eyesight special- 
ists endorse it”, and that it is “Advised by 6,000 eyesight specialists”; and 

(6) Made such statements and representations, among others, aS that “A daily 
eye bath” with it “will be a constant protection to your eyes from the in- 
cessant strain that modern living places upon them,” and that it “will 
bring eye strength,” and that it “heals”; 

Notwithstanding fact said preparation, composed of a boric base combined in 
distilled water with camphor, sodium chloride and hydrastine hydro- 
chloride, was not a cure for diseases of the eye or impaired vision ; 

With capacity to mislead members of the purchasing public into the mistaken 
and erroneous beliefs that “eyesight specialists” meant graduate medical 
doctors who specialized in treatment of the diseases and ailments of the 
eye, and that “a daily eye bath” with said preparation, as above set forth, 
would prevent eye strain, and that it would make weak eyes strong and 
would cure or remedy permanently diseases of the eyes and impaired vision, 
to the prejudice of the public and competitors, and with capacity and 
tendency unfairly to divert to it trade of latter, engaged in selling in 
interstate commerce preparations truthfully advertised and represented 
and used for same purposes for which it recommended its said product: 
to their substantial injury in commerce: 

Held, That such acts and practices were to the prejudice of the public and com- 
petitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 

Mr. Carrel F. Rhodes for the Commission. 

Sanborn, Graves, Appel, Andre & Morton, of St. Paul, Minn., for 
respondent. 


COMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Lavoptik 
Company, Inc., a corporation, hereinafter referred to as respondent, 
has been and now is using unfair methods of competition in com- 


1 See, for original findings and order, 25 F. T. C. 1380. 
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merce as “commerce” is defined in said act of Congress, and it ap- 
pearing to the Commission that a proceeding by it in respect thereof 
would be to the public interest, hereby issues its complaint stating 
its charges in that respect as follows: 

Paracrary 1. Respondent, Lavoptik Company, Inc., is a corpora- 
tion organized and existing under the laws of the State of Minnesota. 
Respondent’s piant, office, and principal place of business is located 
at Michigan Avenue and Seventh Street, St. Paul, Minn. Said re- 
spondent is now, and for more than 1 year last past has been, engaged 
in the business of manufacturing or compounding, advertising, sell- 
ing, and distributing a lotion, or eye wash, commonly known and 
designated as “Lavoptik Eye Wash.” It now causes, and for more 
than 1 year last past has caused, said preparation, when sold, to be 
shipped from its place of business in St. Paul, Minn., to purchasers 
thereof, some located in the State of Minnesota, others located in 
various other States of the United States and in the District of 
Columbia. 

Respondent is now, and for more than 1 year last past has been, in 
substantial competition with other corporations and with persons, 
firms, and partnerships engaged in the sale of eye lotions and eye 
washes, and other preparations similar to that sold by respondent in 
commerce between and among the various States of the United 
States and in the District of Columbia. 

Par. 2. In the course and conduct of its said business as described 
in paragraph 1 hereof, in soliciting the sale of and selling its product, 
designated as “Lavoptik Eye Wash,” respondent now represents, and 
for more than 1 year last past has represented, in newspapers, mag- 
azines, pamphlets, circulars, letters, wrappers, radio broadcasts, and 
other forms of advertising media having an interstate circulation, 
and in a booklet entitled “How to Safeguard Your Eyes,” which it 
issues, ships and distributes in large number to the public generally 
throughout the various States of the United States and in the Dis- 
trict of Columbia, through its distributors, sales branches, and sales 
people, as follows: 

INFLAMED EYES? Bathe them with Lavoptik. Prompt Relief. Use also 
for granulated eyelids, tired, sore, strained, itching, sticky, burning, irritated, 
watery eyes. 6,000 eyesight specialists endorse it. 

IRRITATED EYELIDS? Bathe them with Lavoptik, prompt relief. 

EYES SORE? TIRED? Here’s Relief Instantly! Bathe eyes with Lavoptik. 
Burning, inflammation, watery, tired, strained feeling, or itching vanishes at 
once. Wonderful, too, for granulated eyelids. Soothes, cools, heals. No harm- 
ful drugs. Advised by 6,000 eyesight specialists. 

* * * Lavoptik will bring eye strength and eye comfort. 


A daily eye bath with Lavoptik will be a constant protection to your eyes 
from the incessant strain that modern living places upon them. Keep a bottle 
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of soothing, healing Lavoptik in your bathroom medicine cabinet, and go through 
the restful “Eyecup Drill” (as explained by the picture on this page) every 
evening and morning. Your eyes will not only feel better, but will be healthier 
and more efficient. 

Four Important Suggestions: 


(1) Give the eyes of babies and small children careful attention. In 
treating them, moisten a little cotton in Lavoptik and bathe the edges of 
the lids and drop a liberal amount into the eyes after the lower lid is 
pulled down. 

(2) After driving, exposure to dust, heat or;wind, or after you leave a 
smoke-laden room, a Lavoptik eye bath will instantly refresh those dry, 
tired eyes. 

(3) If you use LAVOPTIK before going out, you will enjoy that happy, 
refreshed feeling of knowing your eyes look their best. 

(4) In the morning, if your eyes are stiff and heavy, you will be aston- 
ished how much a Lavoptik eye bath will help them. 

Par. 3. In truth and in fact, the preparation “Lavoptik Eye 
Wash” has not been endorsed and approved by 6,000 graduate medi- 
cal doctor eyesight specialists, or eye specialists, and said preparation, 
“Lavoptik,” is not a cure for diseases of the eye or impaired vision, 
and will not strengthen the nerves of the eye, nor relieve eye strain, 
conjunctivitis, and other diseases of the eye, and will not make eyes 
healthier and more efficient, but is merely an eye wash composed of 
a boric acid base in distilled water with camphor, sodium chloride, 
and hydrastine hydrochloride, which can in no way influence the 
delicate nerves of the eye, or heal diseases of the eye. 

Par. 4. The representations of respondent as aforesaid are false 
and grossly exaggerated and have had and do have a capacity to 
confuse, mislead, and deceive members of the purchasing public 
into the mistaken and erroneous belief that respondent’s product, 
designated “Lavoptik,” is different from other eye lotions or 
eye washes, and that the preparation has been endorsed by 6,000 
graduate medical doctors, especially trained in the treatment of the 
eyes; that said preparation has the property to heal and rejuvenate 
strained and impaired eyesight, and is an effective treatment for 
all forms of defective eyesight, no matter from what cause. The 
said representations of respondent have had and do have the capacity 
and tendency to induce members of the public to buy and use said 
preparation because of erroneous beliefs engendered as above set 
forth, and to divert trade unfairly from competitors of respondent 
engaged in the sale of eye lotions and eye washes similar to the prep- 
aration sold by respondent in commerce in and among the various 
States of the United States, and deceives the public and injures 
competitors, and places in the hands of others the means whereby 
the public are deceived, and competitors are injured. There are 
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among competitors of respondent many who sell and distribute in 
commerce similar lotions and eye washes and preparations for the 
treatment of the eyes, who do not misrepresent the properties, the 
qualities, or the therapeutic virtues, functions, or effects of their 
said competing products. 

Par. 5. The above alleged acts and practices of respondent are all 
to the prejudice and injury of the public and of respondent’s com- 
petitors, and constitute unfair methods of competition in commerce 
within the intent and meaning of Section 5 of an Act of Congress 
approved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Report, Moprrrep Frnprnes as to THE Facts, anp Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on the 24th day of July 1937, issued, 
and on the 26th day of July 1937, served its complaint in this pro- 
ceeding upon said respondent, Lavoptik Company, Inc., charging it 
with the use of unfair methods of competition in commerce, in vio- 
lation of the provisions of said act. On August 11, 1937, the re- 
spondent filed its answer in this proceeding. Thereafter, a stipula- 
tion was entered into whereby it was stipulated and agreed that a 
statement of facts, signed and executed by the respondent by its 
counsel, Monte Appel, and W. T. Kelley, chief counsel for the Fed- 
eral Trade Commission, subject to the approval of the Commission, 
may be taken as the facts in this proceeding, and in lieu of testimony 
in support of the charges stated in the complaint, or in opposition 
thereto, and that the said Commission may proceed upon said state- 
ment of facts to make its report, stating its findings as to the facts 
and its conclusion based thereon, and enter its order disposing of the 
proceeding without the presentation of argument or the filing of 
briefs. Thereafter this proceeding regularly came on for final hear- 
ing before the Commission on said complaint, answer, and stipula- 
tion, said stipulation having been approved and accepted, and the 
Commission, having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its 
conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrapy 1. Lavoptik Company, Inc., is a corporation organized, 
existing, and doing business under and by virtue of the laws of the 
State of Minnesota, with its principal office and place of business 
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located at Michigan Avenue and Seventh Street, St. Paul, Minn. 
Respondent is now, and for several years last past has been, engaged 
in the business of selling and distributing a preparation designated 
“Lavoptik.” 

Par. 2. In the course and conduct of its said business, as described 
in paragraph 1 hereof, respondent, Lavoptik Company, Inc., in re- 
sponse to orders received, has offered its said preparation for sale, 
and has sold and transported, and caused the same to be transported, 
in commerce among the several States of the United States, direct 
from its aforesaid place of business in St. Paul, Minn., to consumers 
located at points in the several States of the United States other 
than the State of Minnesota, and in the District of Columbia. 

In the course and conduct of such selling, respondent has been, and 
now is engaged in competition with corporations, firms, partnerships, 
and individuals offering for sale and selling, in like commerce, similar 
preparations and preparations used for the same and similar purposes. 

Par. 8. The preparation “Lavoptik” is composed of a boric base, 
combined in distilled water with camphor, sodium chloride, and 
hydrastine hydrochloride, and is not a cure for diseases of the eye or 
impaired vision. 

Par. 4. In the course and conduct of its business, as hereinbefore 
described, the respondent made, published, or caused to be published 
the following statements, claims, and representations to induce the 
purchase of its product : 


INFLAMED EYES? Bathe them with Lavoptik. . Prompt Relief. Use also 
for granulated eyelids, tired, sore, strained, itching, sticky, burning, irritated, 
watery eyes. 6,000 eyesight specialists endorse it. 

IRRITATED EYELIDS? Bathe them with Lavoptik, prompt relief. 

EYES SORE? TIRED? Here’s Relief Instantly! Bathe eyes with Lavoptik. 
Burning, inflammation, watery, tired, strained feelings, or itching vanishes at 
once. Wonderful, too, for granulated eyelids. Soothes, cools, heals. No 
harmful drugs. Advised by 6,000 eyesight specialists. 

* *  * Lavoptik will bring eye strength and eye comfort. 

A daily eye bath with Lavoptik will be a constant protection to your eyes 
from the incessant strain that modern living places upon them. Keep a bottle 
of soothing, healing Lavoptik in your bathroom medicine cabinet, and go 
through the restful “Eyecup Drill” (as explained by the picture on this page) 
every evening and morning. Your eyes will not only feel better, but will be 
healthier and more efficient. 

Four Important Suggestions: 


(1) Give the eyes of babies and small children careful attention. In 
treating them, moisten a little cotton in Lavoptik and bathe the edges of the 
lids and drop a liberal amount into the eyes after the lower lid is pulled 
down. 

(2) After driving, exposure to dust, heat or wind, or after you leave a 


smoke-laden room, a Lavoptik eye bath will instantly refresh those dry, 
tired eyes. 
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(3) If you use LAVOPTIK before going out, you will enjoy that happy, 
refreshed feeling of knowing your eyes look their best. 

(4) In the morning, if your eyes are stiff and heavy, you will be 
astonished how much a Lavoptik eye bath will help them. 

The representations of respondent set out above that “6,000 eye- 
sight specialists endorse it” and that it is “advised by 6,000 eyesight 
specialists,” have the capacity to mislead members of the purchasing, 
public into the mistaken and erroneous belief that “eyesight special- 
ists” means graduate medical doctors who specialize in the treatment 
of diseases and ailments of the eye. 

The representation of respondent, set out above, that “a daily eye 
bath with Lavoptik will be a constant protection to your eyes from 
the incessant strain that modern living places upon them,” has the 
capacity to mislead members of the purchasing public into the mis- 
taken and erroneous belief that a daily eye bath with:Lavoptik will 
prevent eye strain. 

The representation of respondent, set out above, that “Lavoptik 
will bring eye strength,” has the capacity to mislead members of the 
purchasing public into the mistaken and erroneous belief that Lav- 
optik will make weak eyes strong. 

The representation of respondent, set out above, that Lavoptik 
“heals” has the capacity to mislead members of the purchasing public 
into the mistaken and erroneous belief that Lavoptik will cure or 
permanently remedy diseases of the eyes and impaired vision. 

Par. 5. The representations of respondent, set out above, that 
“6.000 eyesight specialists endorse it,” that it is “advised by 6,000 eye- 
sight specialists,” and that “a daily eye bath with Lavoptik will be a 
constant protection to your eyes from the incessant strain that modern 
living places upon them.” that “Lavoptik will bring eye strength,” 
that Lavoptik “heals” are to the prejudice and injury of the public 
and of respondent’s competitors. The practice, on the part of the 
respondent of using these representations has had, and has, the ca- 
pacity and tendency unfairly to divert to respondent the trade of 
competitors engaged in selling in interstate commerce preparations 
which are truthfully advertised and represented and which are used 
for the same purposes for which the respondent recommends its 
product. Thereby substantial injury has been done, and is being done 
by respondent to competitors in commerce among and between the 
various States of the United States and in the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Lavoptik Com- 
pany, Inc., are to the prejudice of the public and of respondent’s 
competitors, and constitute unfair methods of competition in com- 
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merce within the intent and meaning of Section 5 of an Act of 
Congress, approved September 26, 1914, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 


other purposes.” 


MODIFIED ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answer of the 
respondent, and the agreed stipulation of facts entered into between 
the respondent herein, Lavoptik Company, Inc., and W. T. Kelley, 
chief counsel for the Commission, which provides, among other 
things, that without further evidence or other intervening procedure, 
the Commission may issue and serve upon the respondent herein find- 
ings as to the-facts and conclusion based thereon and an order dis- 
posing of the proceeding, and the Commission having made its 
findings as to the facts and conclusion that said respondent has 
violated the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, Lavoptik Company, Ine., its 
officers, representatives and employees, in connection with the sale 
or offering for sale by it in interstate commerce or in the District of 
Columbia of a preparation now designated as Lavoptik or any other 
preparation of substantially similar ingredients or effect, whether 
designated by that name or some other name, forthwith cease and 
desist from: 

1. Representing, through any means whatsoever, that said prepara- 
tion is endorsed or recommended by any designated number of eye- 
sight specialists for any purpose, unless and until said preparation 
is in fact endorsed or recommended by said number of graduate 
doctors of medicine who specialize in the treatment of the eyes. 

2. Representing, directly or by inference, that said preparation 
restores strength to the eyesight; that the use of said preparation will 
be a constant protection to the eyes; that the said preparation is a 
cure or permanent remedy for or will heal any diseases of the eye. 

It is further ordered, That the respondent shall, within 60 days 
after the service upon it of this order, file with the Commission a 
report in writing, setting forth in detail the manner and form in 
which it shall have complied with this order. 
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GUS STEPHENS, TRADING AS TESTED SPECIALTIES 


COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3220. Oomplaint, Aug. 28, 1937—Decision, Apr. 21, 1938 


Where an individual engaged in sale and distribution of product “oN-THE-NOSE”’ 


(a) 


(0) 


for dogs, cats, and other animals, in competition with others similarly en- 
gaged, and who do not misrepresent the efficacy of their products, nor 
their business status; in widely advertising same in periodicals of general 
circulation throughout the United States, and in printed folders, literature, 
circular letters and other advertising matter circulated among customers 
and prospective customers— 

Represented that said product, name of which it featured, was an effec- 
tive treatment or competent and adequate remedy or cure for distemper, 
coughs or colds, in dogs or other animals, and that it was effective in 
curing or preventing diseases or ailments from which they suffered, and 
constituted a vermifuge, facts being it was not effective in any respect 
for said lastnamed purpose or for other purposes for which offered, as 
above set forth, and was nothing more than a mild laxative which would 
not be effective even as such unless given in dose larger than prescribed ; 
and 

Set forth on letterheads used by it “Originators and manufacturers of 
‘ON-THE-NOSE’,” facts being it did not maintain and never had maintained 
a laboratory or laboratories, either in Canada or the United States, where 
said preparation was made or compounded ; 


With capacity and tendency to mislead and deceive a substantial portion of 


purchasing public into erroneous belief that said representations were true 
and that said preparation was efficacious as a remedy or cure, as herein- 
above represented, and into purchase of a substantial quantity of his said 
product on account of such belief, thus induced, and with result that 
trade thereby was unfairly diverted to him from others engaged in sale 
and distribution of products for same purposes, for which, substantially, 
that of said individual was advertised and sold, and who truthfully adver- 
tise their respective products and efficacy thereof: 


Held, That such acts and practices were to the prejudice and injury of the 


public and competitors and constituted unfair methods of competition. 


Before Mr. William C. Reeves, trial examiner. 
Mr. Floyd O. Collins for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that Gus 
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Stephens, an individual, trading under the firm name and style of 
Tested Specialties Company, hereinafter referred to as respondent, 
has been and now is using unfair methods of competition in com- 
merce, as “commerce” is defined in said act, and it appearing to the 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent, Gus Stephens, is an individual trading 
under the firm name and style of Tested Specialties Company, with 
his offices and principal place of business located at 809 West Madi- 
son Street, Chicago, Ill. Respondent is now, and has been for sev- 
eral years last past engaged at said location in the selling and dis- 
tributing of a medicine or alleged remedy for use in the treatment 
of sick or ailing dogs, cats, foxes, and all fur bearing animals. Said 
medicine or alleged remedy is sold under the trade name of “On-the- 
Nose.” Said medicine or alleged remedy is put up in containers and 
is to be applied by rubbing on the noses or lips of said animals. 
Respondent sells said product to individuals, pet shops, drug stores, 
and other stores. 

In the course and conduct of said business, respondent ships, or 
causes to be shipped or transported said product when so sold from 
said city of Chicago in the State of Illinois to said individuals, pet 
shops, drug stores, and other stores, many of whom are located in 
various States other than the State of Illinois. There is now, and 
has been during all of the times herein mentioned, a constant cur- 
rent of trade in said product so sold by said respondent in com- 
merce between and among the various States of the United States 
and in the District of Columbia. 

Par. 2. In the course and conduct of said business, respondent is 
now, and has been during all of the times herein mentioned, engaged 
in substantial competition in said commerce with various corpora- 
tions, firms, and individuals selling or offering for sale, to the gen- 
eral public compounds, medicines, and remedies used and sold for the 
same purposes as those of respondent’s said product. Among the 
competitors of the respondent are many who do not make false and 
misleading representations in connection with the sale of their 
products, 

Par. 3. In the course and conduct of the business as aforesaid, 
respondent, in soliciting the sale of and selling said product, has 
advertised and now advertises the same in newspapers, magazines, 
and other periodicals of interstate circulation and in pamphlets, on 
stationery and in printed testimonials and other printed matter sent 
through the United States mails, and on the labels attached to the 
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containers of said product. In and through the advertising media 
above described, respondent has made and is making expressly or by 
implication the following representations : 

That the use of “On-the-Nose” in the treatment of said animals 
is effective against distemper, is working miracles every day, saving 
thousands of dogs doomed by so-called incurable afflictions, cures 
coughs and colds, builds up resistance against infectious diseases, is 
a general conditioner and a preventative of diseases, is efficacious as 
a dewormer and that he maintains laboratories and factories where 
such medicine or alleged remedy is made in Canada and the United 
States. 

Par. 4. The representations described and set forth in paragraph 
3 above are false and misleading, in that the use of “On-the-Nose” 
when used as a medicine or remedy for said animals has no thera- 
peutic value or effect in cases of distemper, is not a tonic, powerful 
or otherwise, does not build resistance to disease, has not saved the 
lives of thousands or any number of dogs, is not a general conditioner 
and is not a preventative of disease in any of said animals, is not 
efficacious in the deworming of dogs or in the deworming of other 
animals, nor in the treatment of colds in dogs or other animals, and 
laboratories and factories for the purpose of preparing and manu- 
facturing the product “On-the-Nose” are not maintained in the 
United States or Canada by respondent. 

Par. 5. Said statements and representations set forth in paragraph 
3 so made by respondent have and have had, the tendency and capac- 
ity to induce members of the public and prospective purchasers to 
form the mistaken and erroneous belief that said statements and 
representations are true, and because of such erroneous belief, to pur- 
chase respondent’s said product, thereby unfairly diverting substan- 
tial trade in said commerce to the respondent from his said com- 
petitors to their injury and to the injury of the public. 

Par. 6. The above alleged acts and practices are all to the prejudice 
of the public and respondent’s competitors and constitute unfair 
methods of competition in commerce within the intent and meaning 
of Section 5 of an Act of Congress, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, Frnprnes as TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 28, 1937, issued and 
served its complaint in this proceeding upon respondent, Gus 
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Stephens, trading under the firm name and style of Tested Special-: 
ties Company, chargirig him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After: 
the issuance of said complaint, and the filing of respondent’s answer ° 
thereto, testimony and other evidence in support of the allegations 
of said complaint were introduced by Floyd O. Collins, attorney for 
the Commission, and in opposition to the allegations of the complaint 
by Gus Stephens, respondent, before William R. Reeves, an examiner 
of the Commission theretofore duly designated by it; and said tes- 
timony and other evidence were duly recorded and filed in the office 
of the Commission. Thereafter, the proceeding regularly came on 
for final hearing before the Commission on the said complaint, the 
answer thereto, testimony and other evidence, brief in support of 
the complaint, the respondent having waived filing of a brief and 
having not requested oral argument; and the Commission having 
duly considered the same, and being now fully advised in the prem- 
ises, finds that this proceeding is in the interest of the public and 
makes this its findings as to the facts and its conclusion drawn there-_ 
from: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Gus Stephens is an individual trading under the 
firm name and style of Tested Specialties Company, with his prin- 
cipal place of business located in the city of Chicago, State of Illinois. 

The respondent has been engaged for several years in the sale and 
distribution in commerce among and between the various States of 
the United States and in the District of Columbia of a product 
designated “On-the-Nose.” Said product is sold and recommended 
by respondent as a treatment for dogs, cats, and other animals suf- 
fering from distemper, coughs, colds and various other diseases and 
ailments. Respondent causes said product when sold to be shipped 
from his place of business in Chicago, IIl., to the respective pur- 
chasers thereof located at various points in States of the United 
States other than the State of Illinois. Respondent’s annual sales 
of said preparations “On-the-Nose” amount to several thousand dol- 
lars. Respondent maintains and has for several years last past 
maintained a course of trade in commerce among and between the 
various States of the United States and the District of Columbia in 
said product “On-the-Nose.” 

Par. 2. There are numerous other individuals, corporations, firms 
and partnerships engaged in selling and distributing in commerce 
among and between the various States of the United States and the 
District of Columbia other medicines and preparations which are sold 
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and recommended for dogs, cats and other animals suffering from 
distemper, coughs, colds and various other diseases and ailments, 
which individuals, corporations, firms and partnerships do not mis- 
represent the efficacy of the medicines and preparations sold by them, 
and do not misrepresent their business status. Respondent, Gus 
Stephens, is in active and substantial competition with these indi- 
viduals, corporations, firms and partnerships in the sale and distribu- 
tion of his product “On-the-Nose” in such commerce. 

Par. 3. For the purpose of inducing the purchase of the product, 
“On-the-Nose,” respondent has widely advertised said product in ad- 
vertisements inserted in magazines and other periodicals of general 
circulation throughout the United States. Respondent has also 
printed folders, literature, circular letters and other advertising matter 
and circulated same throughout the several States of the United 
States, to customers and prospective customers. 

In all of the advertisements and advertising material hereinabove 
mentioned, the respondent has caused the trade name, Tested Spe- 
cialties Company, and the name of the product, “On-the-Nose,” to 
be prominently and conspicuously displayed with such statements as: 

In treating DISTEMPER, “ON-THH-NOSE” has achieved almost miraculous 
results. 

Before you take YOUR DOG to ainy show, administer “ON-THH-NOSE” as a 
precaution against Distemper or other contagious animal diseases. 

A powerful tonic and conditioner. 3uilds resistance to disease. “ON-THH- 
NOSE” is working near miracles every day—saving thousands of dogs doomed 
by so-called “incurable” afflictions. 

Don’t Take Chances WITH DISTHMPER—On-The-Nose is mildly purgative. 
It is a good vermifuge. Administer ON-T'HH-NOSE at the first sign of a cold, 
sniffles, listlessness, watery eyes, lost appetite and similar disorders. 

“On-The-Nose” is recommended by veterinarians, kennelmen and dog fanciers 
everywhere as a quick-acting, valuable aid in fighting Distemper, as a general 
tonic, and as a conditioner for building up resistance against the more serious 
animal afflictions. 

On the letterhead used by respondent the following statement 
appears : 

Originators and manufacturers of “ON-THE-NOSE” 


Par. 4. The statements above set out together with many similar 
statements appearing in respondent’s advertising and literature pur- 
port to be descriptive of the preparation “On-the-Nose.” Through 
the use of these statements and other similar statements, respondent 
represents: (1) that said preparation is an effective treatment and 
competent and adequate remedy and cure for distemper in dogs and 
other animals; (2) that said preparation is an effective treatment and 
competent and adequate remedy and cure for dogs, cats and other 
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animals suffering with coughs and colds; (3) that said product is 
efficacious as a curative and preventive of diseases or ailments from 
which dogs and other animals suffer; (4) that said preparation is a 
vermifuge; (5) that respondent maintains laboratories where said 
preparation is manufactured or compounded. 

Par. 5. In truth and in fact said preparation is not an effective 
treatment or competent and adequate remedy or cure for dogs, cats 
or any other animal suffering from distemper, coughs, colds or any 
other ailment or disease. Said preparation is not efficacious either 
as a curative or preventive of diseases or ailments from which dogs 
and other animals suffer. Said preparation is not a vermifuge and 
is not effective in any respect when used as a dewormer. Said prep- 
aration contains 15 percent metallic mercury, 3 percent Benzoin, and 
82 percent lard. Said preparation is nothing more than a mild laxa- 
tive and would not be effective as a laxative unless given in a dose 
larger than prescribed by respondent. Respondent does not maintain 
and never has maintained a laboratory or laboratories either in 
Canada or the United States where said preparation is manufactured 
or compounded. 

Par. 6. The various statements and misrepresentations made by 
respondent in describing the preparation “On-the-Nose” and the ef- 
fectiveness of said preparation when used had, and now have, a 
capacity and tendency to mislead and deceive a substantial portion 
of the purchasing public into the erroneous belief that said repre- 
sentations are true and that said preparation is efficacious as a remedy 
or cure for the ailments and diseases represented and into the pur- 
chase of a substantial quantity of respondent’s product on account of 
such belief induced by the respondent’s representations as above set 
out. As a result thereof, trade has been diverted unfairly to re- 
spondent from individuals, corporations, firms, and partnerships like- 
wise engaged in the business of selling and distributing their products 
which are prepared, compounded and sold for substantially the same 
purpose for which respondent’s product is advertised and sold and 
who truthfully advertise their respective products and the efficacy 
thereof when used. 


CONCLUSION 


The aforesaid acts and practices of respondent are to the prejudice 
and injury of the public and of respondent’s competitors, and con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of the Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony and other evidence taken before William R. 
Reeves, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and in opposi- 
tion thereto, and brief in support of the complaint (respondent hav- 
ing waived the filing of a brief and having not requested oral 
argument), and the Commission having made its findings as to 
the facts and its conclusion that said respondent has violated the 
provisions of the Federal Trade Commission Act. 

It is ordered, That respondent, Gus Stephens, his representatives, 
agents, and employees in connection with the sale and offering for 
sale and distribution in interstate commerce or in the District of 
Columbia of a preparation or compound now designated “On-the- 
Nose,” or any other preparation. or compound composed of like or 
similar ingredients or possessing similar properties, whether sold 
under that name or under any other name, do forthwith cease and 
desist from representing directly or otherwise: 

1. That said preparation is an effective treatment or competent 
and adequate remedy or cure for distemper in dogs or other animals; 

2. That said preparation is an effective treatment or competent 
and adequate remedy or cure for coughs or colds in dogs or other 
animals ; 

3. That said preparation is efficacious either as a curative or pre- 
ventative of diseases or ailments from which dogs or other animals 
suffer ; 

4, That said preparation is a vermifuge; 

5. That respondent maintains a laboratory or laboratories either 
in Canada or the United States where said product is manufactured 
or compounded. 

It is further ordered, 'That respondent shall ae 60 days after 
service upon him of this order file with the Commission a report 
in writing stating forthwith in detail the manner and form in 
which he has complied with this order. 
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In tHe MArrter OF 


COLONIAL MILLS, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SHC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3239. Complaint, Oct. 8, 1937—Decision, Apr. 22, 1938 


Where a corporation engaged in manufacture of silk, rayon, and other fabrics, 
and in sale thereof to garment manufacturers and other customers in the 
various States and in the District of Columbia— 

Supplied to garment manufacturers, in connection with sale and delivery of 
certain of its products, labels and tags containing legend “this garment 
is made of SATIN AMOROSA PURE DYE With Crown Rayon Yarn”, and cloth 
labels carrying words “Amora Crepe Pure Dye of Celanese Yarn”, and 
advertised its said products in newspapers and other periodicals having 
interstate circulation as “Satin Amorosa,” notwithstanding fact products 
in question were, not, as thus represented to such trade and public, com- 
posed of silk, product of the cocoon of the silk worm, but of materials 
other than silk; 

With capacity and tendency to mislead and deceive substantial portion of 
purchasing public, through use of such words as “Satin,” “Pure Dye,” and 
“Crepe,” long and still associated in public mind with fabric made, through 
various weaves, from cocoon of silk worm, commonly known and under- 
stood by public generally as silk, and, as such, long esteemed for preemi- 
nent qualities of silk products, i. e., those made from cocoon of silk worm 
as above set forth, and to cause purchase by them of aforesaid products as 
result of such erroneous belief, engendered as above set forth, and with 
result that trade was thus diverted unfairly to said corporation and its 
customers, from competitors and customers thereof who do not use such 
or Similar misrepresentations in connection with sale of their respective 
products in commerce among the various States: 

Held, That such acts and practices were to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Mr. George W. Williams for the Commission. 
Weil, Gotshal & Manges, of New York City, for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Colonial Mills, Inc., 
a corporation, hereinafter referred to as respondent, has been and is 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act, and it appearing to said Commission that a pro- 
ceeding by it in respect thereof would be in the public interest, hereby 
issues its complaint stating its charges in that respect as follows: 


* 
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ParacraPpH 1. Respondent, Colonial Mills, Inc., is a corporation 
organized, existing and doing business under and by virtue of the laws 
of the State of New York, with its office and principal place of business 
located at 469 Seventh Avenue in the city of New York, in said 
State. It is now, and for many years last past has been, engaged in 
the business of manufacturing silk, rayon, and other fabrics. It sells, 
and has sold and distributed, such goods to garment manufacturers 
and other customers located in the various States of the United States 
and in the District of Columbia. It causes, and during the time 
above mentioned has caused, its said goods, when sold, to be shipped 
from its place of business in New York City to the purchasers thereof 
located in the various States of the United States other than the State 
of New York. There is now, and has been at all times mentioned 
herein, a constant current of trade and commerce by said respondent 
in said goods, so sold by it, between and among the various States of 
the United States. Respondent is now, and at all times herein men- 
tioned has been, in substantial competition with other corporations 
and with persons, firms, and partnerships engaged in the sale and dis- 
tribution of silk, rayon, and other fabrics in commerce between and 
among the various States of the United States and in the District of 
Columbia. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 herein, respondent, in soliciting the sale of and selling 
certain of its products to garment manufacturers, supplied its said 
customers with labels and tags which said customers did, and do, 
attach to the garments manufactured by them from said products. 
The said labels and tags bear the following language: 

This garment is made of 
SATIN AMOROSA 
PURE DYE 
With Crown Rayon Yarn 
The words “Satin Amorosa Pure Dye” were, and are, printed in 
large, conspicuous, white letters on a dark, fanciful background, while 
the words “With Crown Rayon Yarn” were and are, printed below 
in much smaller and less conspicuous type. The said respondent also 
furnished its customers with cloth labels to be sewn, and which were 
sewn, by such customers to garments made by them from fabrics 
purchased from respondent. These cloth labels carried the following 
words: 
Amora 
Crepe 
Pure Dye 
of Celanese Yarn 
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In soliciting the sale of, and selling, said products, respondent 
caused, and now causes, advertising matter to be inserted in news- 


papers and other periodicals having an interstate circulation, wherein 
such products of respondents were, and are, described and referred 
to as “Satin Amorosa.” 

The foregoing statements and representations made by the 
respondent, as in this paragraph set out, serve as representations to 
members of the purchasing public and to garment manufacturers 
that such products so advertised and offered for sale were, and are, 
silk products. The representations hereinabove set forth are, and 


were, grossly false and misleading in that said products so repre-_ 


sented, designated and referred to are not, and were not, composed 
of silk, the product of the cocoon of the silkworm, but are, and 
were, composed of materials other than silk. 

Par. 3. The word “silk” for many years last past has had, and 


still has, in the mind of the garment manufacturers and consuming | 


public generally a definite and specific meaning, to wit, the product 


of the cocoon of the silkworm. Silk products for many years have — 


held, and still hold, great public esteem and confidence for their 
preeminent qualities. Silk fibre has long been woven into a variety 


of fabrics. A variety of distinctive terms has been applied to the 


fabrics resulting from different types of weaving of silk fibre. Dress 
goods and other items of wearing apparel designated, described and 
referred to as “satin,” “pure dye” and “crepe” have been for a long 
time, and at the present time still are, associated in the public mind 
with the fabric made from the cocoon of the silkworm, commonly 
known and understood by the public generally as “silk.” 


Par. 4. There are among the competitors of respondent mentioned — 


in paragraph 1 herein corporations, individuals, partnerships and 
firms engaged in the manufacture and sale of silk, rayon and other 
fabrics who do not misrepresent the kind of goods manufactured 
and offered for sale by them. 

Par. 5. The use by respondent of the representations set forth! 
herein have had, and now have, the capacity and tendency to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that such representations are, and were, true 
and to cause them to purchase said products as a result of such\ 
erroneous beliefs engendered as above set forth. The use by 
respondent of the representations aforesaid has unfairly diverted, 
and does unfairly divert, trade in said commerce to the respondent 
from its said competitors, and thereby substantial injury is being, 
and has been done, by respondent to competition in commerce among 
and between the various States of the United States. 
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Par. 6. The above alleged acts and practices of respondent, as 
hereinabove alleged, are all to the prejudice of the public and 
respondent’s said competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of Section 
5 of an Act of Congress entitled, “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other pur- 
poses,” approved September 26, 1914. 


Report, FInpinGs As To THE Facrs, AND Orprr 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 8, 1937, issued, and sub- 
sequently served its complaint in this-proceeding upon respondent, 
Colonial Mills, Inc., charging it with the use of unfair methods of 
competition in commerce in violation of the provisions of said act. 
After the issuance of said complaint, and the filing of respondent’s 
answer, the Commission by order entered herein, granted respond- 
ent’s motion for permission to withdraw said answer, and to sub- 
stitute in lieu thereof an answer admitting all the material allegations 
of the complaint to be true, and waiving the taking of further evi- 
dence and all other intervening procedure, which substitute answer 
was duly filed in the office of the Commission. Thereafter, this pro- 
ceeding regularly came on for final hearing before the Commission, 
on the said complaint and the substitute answer, and the Commission 
having duly considered the same, and being now fully advised in 
the premises, finds that this proceeding is in the interest of the public, 
and makes this its findings as to the facts and its conclusion drawn 
therefrom: 

FINDINGS AS TO THE FACTS 


Paracraru 1. The respondent, Colonial Mills, Inc., is a corpora- 
tion organized, existing and doing business under and by virtue of 
the laws of the State of New York with its principal office and place 
of business located at 469 Seventh Avenue, in the city of New York 
and State of New York. It is now, and for many years last past 
has been, engaged in the business of manufacturing silk, rayon, and 
other fabrics. It sells, and has sold and distributed, such fabrics 
to garment manufacturers and other customers located in the various 
States of the United States and in the District of Columbia. It 
causes, and during the time above mentioned has caused, its said 
fabrics, when sold, to be shipped from its place of business in New 
York to the purchasers thereof located in the various States of the 
United States other than the State of New York. There is now, 
and has been at all times mentioned herein, a course of trade and 
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commerce by said respondent in said fabrics, so sold by it, between 
and among the various States of the United States. Respondent 1s 
now, and at all times mentioned herein has been, in substantial com- 
petition with other corporations and with other persons, and firms 
and partnerships, engaged in the sale and distribution of silk, rayon, 
and other fabrics in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. Respondent, in selling and delivering certain of its prod- 
ucts to garment manufacturers, in the course and conduct of its 
business as described in paragraph 1 herein, has supplied its said 
customers with certain labels and tags which said customers attach 
to the garments manufactured by them from said products. The 
said labels and tags bear the following language: 

This garment is made of 
SATIN AMOROSA 
PURE DYE 
With Crown Rayon Yarn 

The words “Satin Amorosa” and “Pure Dye” were, and are, printed 
in large, conspicuous, white letters on a dark, fanciful background, 
while the words “With Crown Rayon Yarn” were, and are, printed 
in much smaller type. The said respondent also furnished its cus- 
tomers with cloth labels to be sewn, and which were sewn, to gar- 
ments made by such customers from fabrics purchased from the 
respondent. These cloth labels carried the following words: 


Amora 
Crepe 
Pure Dye 
of Celanese Yarn 

In soliciting the sale of, and selling, said products, respondent 
caused, and now causes, advertising matter to be inserted in news- 
papers and other periodicals having an interstate circulation, wherein 
such products of respondent were, and are, described and referred to 
as “Satin Amorosa.” 

The foregoing statements and representations made by the re- 
spondent, as in this paragraph set out, serve as representations to 
members of the purchasing public and to garment manufacturers 
that such products so advertised and offered for sale are and were 
silk products. The representations hereinabove set forth are false 
and misleading in that said products so represented, designated and 
referred to are not, and were not, composed of silk, the product of the 


cocoon of the silkworm, but are, and were, composed of materials 
other than silk. 
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Par. 3. The word “silk” for many years last past has had, and 
still has, in the minds of the garment manufacturers and consuming 
public generally a definite and specific meaning, to wit, the product 
of the cocoon of the silkworm. Silk products for many years have 
held, and still hold, great public esteem and confidence for their 
preeminent qualities. Silk fibre has long been woven into a variety 
of fabrics. A variety of distinctive terms has been applied to the 
fabrics resulting from different types of weaving of silk fibre. Dress 
goods and other items of wearing apparel designated, described and 
referred to as “satin,” “pure dye,” and “crepe” have been for a long 
time, and at the present time still are, associated in the public mind 
with the fabric made from the cocoon of the silkworm commonly 
known and understood by the public generally as “silk.” 

Par. 4. There are among the competitors of respondent mentioned 
in paragraph 1 herein, corporations, individuals, partnerships, 
and firms engaged in the manufacture and sale of rayon and 
other fabrics who do not misrepresent the kind of goods manufac- 
tured and offered for sale by them. 

Par. 5. The use by respondent of the representations set forth 
herein has had, and now has, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that such representations are true, and to cause them 
to purchase said products as a result of such erroneous beliefs en- 
gendered as above set forth. Through respondent’s use of the afore- 
said misrepresentations in the manner set forth, trade has been 
diverted unfairly to respondent and its customers from its com- 
petitors and their respective customers who do not use the same or 
similar misrepresentations in connection with the sale of their re- 
spective products in commerce between and among the various 
States of the United States. 


CONCLUSION 


‘ 
The aforesaid acts and practices of the respondent company, Colo- 
nial Mills, Inc., are to the injury and prejudice of the public and of 
respondent’s competitors, and constitute unfair methods of competi- 
tion in commerce within the intent and meaning of the Federal Trade 
Commission Act. 
ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on March 11, 1938, by respondent admitting all the material 
allegations of the complaint to be true and waiving the taking of 
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further evidence and all other intervening procedure, and the Com- 
mission having made its ‘findings as to the facts and its conclusion 
that said respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Colonial Mills, Inc., its officers, 
representatives, agents, and employees, in connection with the offer- 
ing for sale, sale and distribution of fabrics in interstate commerce 
or in the District of Columbia, do forthwith cease and desist from: 

1. Using, assisting, or cooperating in the using of the words 
“satin,” or “crepe” or any other words or combination of words of 
similar import or meaning to describe or designate any fabric or 
product which is not composed wholly of silk, the product of the 
cocoon of the silkworm unless, when said words “satin” or “crepe,” 
or similar words or terms are used to denote the type of weave or 
construction of the fabric, there is used in immediate connection and 
conjunction therewith, in letters of equal size or conspicuousness, a 
word or words accurately naming or describing the fiber, material, or 
materials from which said fabric or product is actually made; and 
provided, that such disclosure of the fiber or material content thereof 
shall be made by accurately designating each constituent fiber or 
material thereof, in the order of its predominance by weight, begin- 
ning with the largest single constituent; 

2. Using, assisting, or cooperating in the using of the words “Pure 
Dye,” or any other word or words of similar import or meaning, to 
describe or designate fabrics or products which are not composed 
wholly of silk, the product of the cocoon of the silkworm. 

It is further ordered, That the respondent shall within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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UNIVERSAL HANDKERCHIEF MFG. COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3270. Complaint, Nov. 22, 1937—Decision, Apr. 22, 1988 


Where a corporation engaged in sale and distribution of packaged handker- 
chiefs to jobbers— 

(a@) Displayed on letterheads, cartons, invoices, order blanks, and other printed 
matter circulated through the various states to customers and prospective 
customers, corporate or trade name containing letters “Mfg.,” and repre- 
sented thereby that it was the manufacturer of the products sold by it, 
and in certain of said advertising that it was the “largest manufacturer 
of packaged handkerchiefs in the United States,’ and ‘“World’s largest 
makers of one quality handkerchiefs,’ with factories in certain New 
Jersey cities ; 

Facts being it neither owned a factory nor operated nor controlled any fac- 
tories making handkerchiefs, but purchased cloth from various cotton 
textile factories and delivered same to certain manufacturers, who made 
said cloth into handkerchiefs in accordance with its specifications as to 
spinning, cutting, number of stitches making hem, and dampening, and 
delivered finished articles to it for packaging in itS own place of business 
and for resale as above set forth; and 

(b) Falsely represented that handkerchiefs sold by it were laundered before 
packaging for resale, or were “laundered soit” or “laundered soft finish” ; 

With capacity and tendency to mislead and deceive a substantial portion 
of purchasing public into erroneous belief that said representations were 
true and with result that substantial number of such public purchased 
considerable volume of its said articles as and for purchases made directly 
from the manufacturer thereof, preferred by substantial portion of whole- 
sale and retail buyers as offering, in their belief, closer prices, better 
quality, and other advantages not had by dealing through jobber, packager, 
selling agency, middleman, or otherwise, and trade was unfairly diverted 
to it from competitors likewise engaged in sale and distribution of hand- 
kerchiefs, and who truthfully advertised and represented nature and 
eharacter of their business: 

Held, That such acts and practices were all to the prejudice and injury of the 
publie and competitors and constituted unfair methods of competition. 


Mr. Joseph C. Fehr for the Commission. 
Foster & Sorin, of New York City, for respondent. 


COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission, having reason to believe that Uni- 
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versal Handkerchief Mfg. Co., Inc.,a corporation, hereinafter referred 
to as respondent, has been and now is using unfair methods of com- 
petition in commerce, as “commerce” is defined in said act, and it 
appearing to the Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapn 1. Respondent, Universal Handkerchief Mfg. Co., Inc., 
is a corporation organized and existing by virtue of the laws of the 
State of New York, having its principal office and place of business 
located at 309 Fifth Avenue, in the city of New York, in the State of 
New York. Respondent is now, and has been for more than 1 year 
last past, engaged in the business of selling and distributing packaged 
handkerchiefs in commerce as herein set out. 

Par. 2. Said respondent, being engaged in business as aforesaid, 
causes said handkerchiefs, when sold, to be transported from its 
office and principal place of business in the State of New York to the 
respective purchasers thereof located at various points in the States 
of the United States other than the State of New York. Respondent 
has at all times maintained a constant current of trade in said hand- 
kerchiefs, sold and distributed py it in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent is now, and has been for more than 1 year, in substantial 
competition with other corporations, and with firms, partnerships, 
and individuals likewise engaged in the business of selling and dis- 
tributing handkerchiefs in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 4. In the course of the operation of said business, and for the 
purpose of inducing the purchase of handkerchiefs sold by it, 
respondent now uses, and at all times herein referred to has used, its 
corporate name containing the letters “Mfg.” in soliciting the sale 
of and selling its said handkerchiefs. It has caused said corporate 
name containing the letters “Mfg.” to be prominently and conspic- 
uously displayed on its letcer-heads, display cartons, invoices, order 
blanks and other printed matter circulated throughout the various 
States of the United States to customers and prospective customers. 
Certain of said advertising matter also carried and now carries 
statements such as: 


Largest Manufacturers of Packaged Handkerchiefs in the United States 
World’s Largest Makers of One Quality Handkerchiefs 
Factories, Passaic, N. J., Ellenville, N. Y. 


Made and Guaranteed by Universal Handkerchief Mfg. Co., Ine, Makerg 
of Handkerchiefs 
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and the containers of certain of respondent’s said handkerchiefs bore 
and now bear the words “laundered soft” or “laundered soft finish.” 

The statements hereinabove set out serve as representations on the 
part of respondent to customers, prospective customers, and to the 
public generally, that respondent is a manufacturer of handkerchiefs 
and operates factories at Passaic, N. J., and Ellenville, N. Y., and 
that its said handkerchiefs are laundered by respondent before 
packaging for resale. 

Par. 5. Respondent did not and does not now make or manufac- 
ture its said handkerchiefs. It did not and does not now actually 
own and operate, or directly and absolutely control a plant or factory 
at Passaic, N. J., or Ellenville, N. Y., or elsewhere in which said 
handkerchiefs are made or manufactured. Respondent sells, and fills 
its orders with, handkerchiefs made or manufactured by others and 
then purchased by it. Respondent’s handkerchiefs are not laundered 
before packaging so as to be properly represented as such. 

Par. 6. A substantial portion of the wholesale and retail pur- 
chasers of handkerchiefs have expressed, and have, a preference for 
dealing direct with the manufacturer of handkerchiefs being pur- 
chased. Such purchasers believe that they secure closer prices, su- 
perior quality, and other advantages, in dealing direct with the 
manufacturer rather than a jobber, packager, selling agency, or 
middleman, or anyone else. 

Par. 7. Many of the respondent’s competitors who distribute and 
sell handkerchiefs do not manufacture the handkerchiefs sold by 
them and do not in any way represent that they are the manufac- 
turers thereof, 

Par. 8. The false and misleading representations made by the re- 
spondent as set out in paragraph 4 hereof were and are calculated 
to, and had, and now have, the capacity and tendency to mislead 
and deceive a substantial portion of the purchasing public into the 
erroneous belief that said representations are true. As a consequence 
of such mistaken and erroneous beliefs, induced as aforesaid, a num- 
ber of the consuming public have purchased a substantial volume of 
the handkerchiefs sold by the respondent with the result that trade 
has been unfairly diverted to the respondent from its competi- 
tors likewise engaged in the business of selling and distributing 
handkerchiefs, who truthfully advertise and represent the nature 
and character of their business. As a result thereof, substantial in- 
jury has been, and is now being, done by respondent to competition 
in commerce among and between the various States of the United 
States and in the District of Columbia. 

Par. 9. The above and foregoing acts, practices, and representa- 
tions of the respondent have been, and are, all to the prejudice of the 
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public and respondent’s competitors as aforesaid, and have been, and | 
are, unfair methods of competition within the meaning and intent of | 
Section 5 of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes.” 


Report, Frxpinegs as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 22, 1937, issued and 
served its complaint in this proceeding upon respondent, Universal 
Handkerchief Mfg. Co., Inc., charging it with the use of unfair 
methods of competition in commerce in violation of the provisions of 
said act. After the issuance of said complaint and the filing of said 
respondent’s answer thereto, a stipulation was entered into whereby 
it was stipulated and agreed that a statement of facts, executed by 
the respondent and W. T. Kelley, chief counsel for the Federal Trade 
Commission, subject to the approval of the Commission, may be taken 
as the facts in this proceeding and in lieu of testimony in support of 
the charges stated in the complaint, or in opposition thereto; and 
that the Commission might proceed upon said statement of facts to 
make and issue its report stating its findings as to the facts (including 
inferences which it might draw from the said stipulated facts) and 
its conclusion based thereon and enter its order disposing of the pro- 
ceeding without the presentation of arguments or the filing of briefs. 
Thereafter, the proceeding came on for final hearing before the 
Commission on said complaint, answer, and stipulation, said stipula- 
tion having been approved and accepted, and the Commission haying 
duly considered the same and being fully advised in the premises, 
finds that this proceeding is in the interest of the public and makes 
this its findings as to the facts and its conclusion drawn. therefrom: 


FINDINGS AS TO THE FACTS 


Paragrarn 1. Respondent, Universal Handkerchief Mfg. Co., Inc., 
a corporation, was organized in January 1936, under the laws of the 
State of New York. Its principal office and place of business is 
located at 309 Fifth Avenue, in the Borough of Manhattan, city, 
county and State of New York. The name of the respondent corpora- 
tion was changed to “Universal Handkerchief Co., Inc.” by the filing 
of a certificate of change of name by the respondent in the office of 
the secretary of state of the State of New York, on the 24th day of 
January 1988. 

Par. 2. Respondent has been for more than 1 year last past engaged 
in the business of selling and distributing packaged handkerchiefs in 
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interstate commerce. In the operation of its said business, respondent 
causes said handkerchiefs, when sold, to be transported from its office 
and principal place of business in the State of New York to the re- 
spective purchasers thereof located at various points in the States 
of the United States other than the State of New York, and in the 
District of Columbia. Respondent has at all times maintained a 
course of trade in said handkerchiefs, sold and distributed by it in 
commerce between and among the various States of the United States, 
and in the District of Columbia. Respondent does a substantial busi- 
ness in both interstate and intrastate commerce. Said handkerchiefs 
are sold by the respondent through its salesmen throughout the United 
States to jobbers and respondent makes no direct sales to retailers or 
ultimate purchasers. 

Par. 3. In the course and conduct of its business, as aforesaid, 
respondent is now, and has been for more than 1 year, in substantial 
competition with other corporations, and with firms, partnerships, 
and individuals also engaged in the business of selling and distribut- 
ing handkerchiefs in commerce among and between the various States 
of the United States, and in the District of Columbia. 

Par. 4. In the course of the operation of said business, respondent, 
until the change of its name, used in its corporate name the letters 
“Mfg.” It has heretofore caused said corporate name containing the 
letters “Mfg.” to be displayed on its letterheads, display cartons, in- 
voices, order blanks, and other printed matter circulated throughout 
the various States of the United States to customers and prospective 
customers. Certain of said advertising matter also carried and now 
carries statements such as: 

Largest Manufacturers of Packaged Handkerchiefs in the United States 

World’s Largest Makers of One Quality Handkerchiefs 

Factories, Passaic, N. J., Ellenville, N. Y. 

Made and Guaranteed by Universal Handkerchief Mfg. Co., Inc., Makers of 
Handkerchiefs. 

Certain of said containers and advertising matter also bore, and now 
bear, the words “laundered soft” or “laundered soft finish.” 

The statements hereinabove set out serve as representations on the 
part of respondent to customers, prospective customers and to the 
public generally, that respondent is a manufacturer of handkerchiefs; 
that it operates factories at Passaic, N. J., and Ellenville, N. Y., or 
elsewhere; that it is the largest manufacturer of packaged handker- 
chiefs in the United States; that it is the world’s largest maker of one 
quality handkerchiefs, and that the handkerchiefs sold by it are 
laundered before packaging for resale. 
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Par. 5. Respondent did not, and does not, own a factory, nor does 
it operate or control any factories producing or manufacturing hand- 
kerchiefs. Respondent purchases cotton cloth from various cotton 
textile factories, which cloth it then delivers to certain handkerchief 
manufacturers who manufacture said cloth into handkerchiefs accord- 
ing to specifications submitted by respondent as to splitting, cutting, 
the number of stitches making the hem, and dampening. The finished 
handkerchiefs thus delivered to the respondent by the manufacturers 
are then packaged by respondent in its own place of business, for 
resale and shipment to jobbers of dry goods, in various parts of the 
United States. 

Par. 6. A substantial portion of the wholesale and retail purchasers 
of handkerchiefs have expressed, and have, a preference for dealing 
direct with the manufacturer of handkerchiefs being purchased. 
Such purchasers believe that they secure closer prices, superior qual- 
ity, and other advantages, in dealing direct with the manufacturer 
rather than a jobber, packager, selling agency, or middleman, or 
anyone else. 

Par. 7. There are, among respondent’s competitors, many vendors 
and distributors of packaged handkerchiefs who do not manufacture 
the handkerchiefs sold by them, and who do not in any way represent 
that they are the manufacturers thereof, and who do not represent 
themselves to be the largest manufacturers of packaged handkerchiefs 
in the United States, and the world’s largest makers of one quality 
handkerchiefs, and that their handkerchiefs are laundered before 
packaging. 

Par. 8. The misleading and deceptive representations made by 
the respondent as set out herein had, and now have, the capacity 
and tendency to mislead and deceive a substantial portion of the 
purchasing public into the erroneous belief that said representations 
are true. As a consequence of such mistaken and erroneous beliefs, 
induced as aforesaid, a substantial number of the public have pur- 
chased a considerable volume of the handkerchiefs sold by the 
respondent with the result that trade has been unfairly diverted to 
the respondent from its competitors also engaged in the business of 
selling and distributing handkerchiefs, who truthfully advertise 
and represent the nature and character of their business. 


CONCLUSION 


The aforesaid acts and practices of the respondent, Universal 
Handkerchief Mfg. Co., Inc., are all to the prejudice and injury of 
the public and of respondent’s competitors and constitute unfair 
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methods of competition in commerce within the intent and meaning 
of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of the 
respondent, and the agreed stipulation of facts entered into between 
the respondent herein, and W. T. Kelley, chief counsel for the Com- 
mission, which provides, among other things, that without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon the respondent herein findings as to the facts and 
conclusion based thereon and an order disposing of the proceeding, 
and the Commission having made its findings as to the facts and 
conclusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

it is ordered, That the respondent, Universal Handkerchief Mfg. 
Co., Inc., a corporation, its agents, representatives, and employees 
in connection with the sale or offering for sale of handkerchiefs 
in interstate commerce and in the District of Columbia, do forth- 
with cease and desist from: 

1. Representing, through the use of the letters “Mfg.” in its cor- 
porate or trade name, or through the use of any words or terms of 
similar import or meaning, or through any other means or device, 
or in any other manner, that said respondent is the manufacturer 
of the products sold by it, unless or until such time as said respondent 
actually owns, operates, or directly and absolutely controls a manu- 
facturing plant wherein said products are manufactured by it. 

2. Representing that the handkerchiefs sold and distributed by 
respondent are “laundered soft” or “laundered soft finish” until and 
unless the handkerchiefs sold and distributed by respondent are in 
fact laundered. 

lt is further ordered, That the said respondent shall, within 60 
days from the date of the service upon it of this order, file with this 
Commission a report in writing, setting forth the manner and form 
in which it has complied with this order. 
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In THE MarTrer OF 


NELLE K. WING, TRADING AS THE DeEPEW CHEMICAL 
COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN RHGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3350. Complaint, Mar. 4, 1938—Decision, Apr. 25, 1938 


Where an individual engaged in distribution and sale of certain preparations 
for the eye, under designation “Sano-See A” and “Sano-See B,” or “Doc- 
tor DePew’s Famous Eye Prescription” ; in advertising same in newspapers, 
periodicals, and trade journals of general circulation throughout the United 
States, and through printed matter, advertising folders, letters, and litera- 
ture circulated to customers and prospective customers throughout the 
several States— 

(a) Represented that said preparations would preserve or improye eyesight 
and keep the eyes in a clean or healthy condition, and that they might be 
safely used by everyone, through such statements as “* * * promotes 
the circulation of the blood,’ “* * * an eye treatment and should not 
be compared with eye washes,” “* * * occasional use * * * will 
keep the eyes in a clean, healthy condition,” etc., “Every member of the 
family may safely use,” ete., “The best known home treatment for almost 
all eye complaints” ; and 

(bo) Represented that said preparations were remedies or competent and effec- 
tive treatments for or would cure or promote the cure of ulcer of the cornea, 
trachoma, dimmed vision, spots before the eyes, and a number of others; 

Facts being that the two products involved, long known to science in the treat- 
ment of mild cases of inflammation of the eye, when not caused by or 
associated with any systemic or diseased condition, would not improve or 
preserve eyesight and were not beneficial in treatment of all or any of the 
diseases, ailments, afflictions, and conditions named, but might actually 
aggravate same and cause permanent injury, and through their tendency 
to improve, temporarily, inflamed appearance without actually affecting 
causes thereof, bring about dangerous delay in the prompt consultation of 
an oculist for treatment of a serious disease ; 

With tendency and capacity to mislead substantial portion of purchasing public 
into erroneous belief that said representations were true, and that said 
products would in truth accomplish results claimed, and with effect of 
thereby inducing a number of the purchasing public to buy substantial 
volume of said products, and of unfairly diverting trade from competitors, 
many of whom manufacture, distribute, and seli various products designed, 
intended, and sold to cure, relieve, or treat various diseases, ailments, etc., 
of the human eye, as hereinabove set forth, and who do not in any way 
misrepresent the quality or character of their respective products or their 
effectiveness when used: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. Gerard A. Rault for the Commission. 
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Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” 
the Federal Trade Commission having reason to believe that Nelle 
K. Wing, trading and doing business as The DePew Chemical Com- 
pany, hereinafter referred to as respondent, has been and is using 
unfair methods of competition in commerce, as “commerce” is defined 
in said act of Congress, and it appearing to said Commission that 
a proceeding by it in respect thereto would be in the public interest, 
hereby issues its complaint stating its charges in that respect as 
follows: 

ParacraryH 1. Respondent, Nelle K. Wing, is an individual domg 
business under the trade name of The DePew Chemical Company. 
Respondent’s principal place of business is located at 2417 Linwood 
Boulevard, Kansas City, Mo. Respondent is now, and has been for 
several years last past, engaged in the business of distributing and 
selling in commerce, as herein later set out, certain medical products 
designated as “Sano-See A” and “Sano-See B,” or “Dr. DePew’s 
Famous Eye Prescription.” 

Par. 2. Said respondent being engaged in business as aforesaid 
causes said medical products when sold to be transported from her 
office and principal place of business in the State of Missouri to pur- 
chasers thereof located at various points in States of the United 
States other than the State of Missouri and in the District of Colum- 
bia. There is now and has been at all times mentioned herein a 
course of trade in commerce in said products so prepared, distributed, 
and sold by the respondent between and among the various States 
of the United States and in the District of Columbia. 

Par. 3. In the course and conduct of her said business, the respond- 
ent is now, and has been, in substantial competition with other indi- 
viduals and with corporations and firms likewise engaged in the 
business of manufacturing, distributing, and selling eye medicines 
and eye washes or other similar products in commerce among and 
between the various States of the United States and in the District 
of Columbia. 

Par. 4. In the course of the operation of said business and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said medicinal products, respondent has caused advertising to be in- 
serted in newspapers, periodicals, and trade journals of general cir- 
culation throughout the United States; has printed and circulated to 
customers and prospective customers throughout the several States, 
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through the use of the United States mails and otherwise, adver- 
tising folders, letters and literature. In all said advertisements and 
advertising literature the respondent has made such statements as 
the following: 

Sano-See promotes the circulation of the blood. It helps scavengers carry 
away the destroyed cells and other foreign matter; it helps the builders repair 
the structure; it brings the warriors into action to ward off or drive out 
disease. 

If you suffer from dim or blurred vision, granulated or inflamed lids, spots, 
scums, smarting, burning, or watering—just your name and address will bring 
you, all charges prepaid, a $1.00 treatment of Dr. DePew’s Famous Hye Prescrip- 
tion. No matter how long you have suffered * * * try this treatment with- 
out risk. 

Your eye sight, it’s preservation and improvement through the use of Sano- 
See. 

Sano-See is an eye treatment and should not be compared with eye 
washes . * * ) * 

The occasional use of Sano-See will keep the eyes in a clean, healthy condi- 
tion and help them to retain their natural strength and sparkle. 

Every member of the family may safely use Sano-See. The best known home 
treatment for almost all eye complaints. 

It simply assists nature by stimulation of the blood supply and by its sooth- 
ing, healing and eliminating properties of overcoming the conditions that are 
the cause of so large a proportion of eye troubles * * * It helps overcome 
these conditions and to eliminate from the eye the conditions that cause them. 

All of said statements, together with many similar statements, 
appearing in respondent’s advertising literature purport to be de- 
scriptive of respondent’s products and their effectiveness in treating 
or curing many of the diseases, ailments, afflictions, and conditions 
of the human eye. In all of her advertising literature respondent 
represents, through statements and representations hereinabove set 
out and other statements of similar import, nature. and effect that her 
various products, to wit: Sano-See A and Sano-See B, or Dr. 
DePew’s Famous Eye Prescription, will prevent and cure, or are 
beneficial in the treatment of many of the diseases, ailments, afflic- 
tions, and conditions which may be present or exist in the human eye. 

Respondent further advertises that her products above referred to 
will preserve and improve eyesight; that the use of Sano-See will 
keep the eyes in a clean, healthy condition, and help them retain their 
natural strength and sparkle. 

Among the diseases, ailments, afflictions, and conditions named by 
the respondent in said advertising literature as diseases, ailments, 
afflictions, and conditions which the use of said above-named products 
will prevent and cure, or are beneficial in the treatment of, are the 
following: Ulcer of the cornea, iritis, ptergium, pterygium, inter- 
stitial keratitis, trachoma, dimmed or blurred vision, granulated eye- 
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lids, spots before the eyes, and smarting, burning, or watering of 
the eyes. 

Par. 5. The representations made by respondent with respect to 
the nature and effect of her products when used are grossly exag- 
gerated, false, misleading, and untrue. In truth and in fact, the use 
of respondent’s products will not improve or preserve eyesight, nor 
are they beneficial in the treatment of all or any, of the diseases, 
ailments, afflictions, and conditions hereinabove named. On the con- 
trary, these products may actually aggravate some of the diseases 
hereinbefore named, and cause permanent injury to the eyes. In 
addition, these products may have a tendency to improve temporarily 
an inflamed appearance of the eye without actually affecting the 
causes of said inflammation and thus cause dangerous delay in the 
proper consultation of an oculist for the treatment of. a serious 
disease. Both of respondent’s products are simple remedies, long 
known to science in the treatment of mild cases of inflammation of 
the eyelids. Sano-See A is a solution of zine sulphate in water, 
and Sano-See B is a solution in water of boric acid, adrenalin solution, 
and glycerine. 

Par. 6. There are among respondent’s competitors many who 
manufacture, distribute, and sell various products designed, intended, 
and sold for the use of curing, relieving, or treating the various 
diseases, ailments, afflictions, and conditions of the human eye here- 
inbefore named and who do not in any way misrepresent the quality 
or character of their respective products or their effectiveness when 
used. 

Par. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating or describing 
her products and the effectiveness of said products for curing, treat- 
ing, or relieving the diseases, ailments, afflictions, and conditions of 
the human eye hereinabove named, in offering for sale and selling 
her products were and are calculated to, and have, a tendency and 
capacity to mislead a substantial portion of the purchasing public 
into the erroneous belief that said representations are true and that 
said products will in truth accomplish the results claimed. Further, 
as a direct consequence of the mistaken and erroneous beliefs, induced 
by the acts and representations of the respondent as hereinabove 
detailed, a number of the purchasing public has purchased a sub- 
stantial volume of the respondent’s products with the result that 
trade has been unfairly diverted to the respondent from competitors 
referred to in paragraph 6 hereof. As a result thereof injury has 
been done and is now being done by respondent to competition in 
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commerce among and between the various States of the United States 
and in the District of Columbia. 

Par. 8. The above and foregoing acts, practices, and representa- 
tions of the respondent have been and are to the prejudice of the 
public and respondent’s competitors as aforesaid and constitute un- 
fair methods of competition within the meaning and intent of Section 
5 of an Act of Congress approved September 26, 1914, entitled “An 
Act to create a Federal Trade Commission, to define its powers and 
duties, and for other purposes.” 


Report, Frnprnes as To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on the 4th day of March 1938, issued 
and served its complaint in this proceeding upon respondent, Nelle K. 
Wing, trading as The DePew Chemical Company, charging her with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. On April 1, 1938, the respondent filed 
her answer, in which answer she admitted all the material allegations 
of the complaint to be true and stated that she waived hearing on 
the charges set forth in the said complaint and that without further 
evidence or other intervening procedure, the Commission might issue 
and serve upon her findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint and the answer 
thereto, and the Commission having duly considered the matter, and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public, and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Nelle K. Wing, is an individual doing 
business under the trade name of The DePew Chemical Company. 
Respondent’s principal place of business is located at 2417 Linwood 
Boulevard, Kansas City, Mo. Respondent has been, for several years 
last past, engaged in the business of distributing and selling in com- 
merce, as herein later set out, certain medical products designated as 
“Sano-See A” and “Sano-See B,” or “Dr. DePew’s Famous Eye 
Prescription.” 

Par. 2. Said respondent being engaged in business as aforesaid 
causes said medical products when sold to be transported from her 
office and principal place of business in the State of Missouri to pur- 
chasers thereof located at various points in States of the United States 
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other than the State of Missouri and in the District of Columbia. 
There has been at all times mentioned herein a course of trade in 
commerce in said products so prepared, distributed and sold by the 
respondent between and among the various States of the United States 
and in the District of Columbia. 

Par. 3. In the course and conduct of her said business, the respond- 
ent has been in substantial competition with other individuals and 
with corporations and firms likewise engaged in the business of manu- 
facturing, distributing and selling eye medicines and eye washes or 
other similar products in commerce among and between the various 
States of the United States and in the District of Columbia. 

Par. 4. In the course of the operation of said business and for the 
purpose of inducing individuals, firms, and corporations to purchase 
said medicinal products, respondent has caused advertising to be 
inserted in newspapers, periodicals, and trade journals of general cir- 
culation throughout the United States; has printed and circulated to 
customers and prospective customers throughout the several States, 
through the use of the United States mails and otherwise, advertising 
folders, letters, and literature. In all said advertisements and adver- 
tising literature the respondent has made such statements as the 
following: 

Sano-See promotes the circulation of the blood. It helps scavengers carry 
away the destroyed cells and other foreign matter; it helps the builders repair 
the structure ; it brings the warriors into action to ward off or drive out disease. 

If you suffer from dim or blurred vision, granulated or inflamed lids, spots, 
scums, smarting, burning or watering—just your name and address will bring 
you, all charges prepaid, a $1.00 treatment of Dr. DePew’s Famous Hye Prescrip- 
tion. No matter how long you have suffered * * * try this treatment 
without risk. 

Your eye sight, it’s preservation and improvement through the use of Sano-See. 

Sano-See is an eye treatment and should not be compared with eye 
washes * * * 

The occasional use of Sano-See will keep the eyes in a clean, healthy condition 
and help them to retain their natural strength and sparkle. 

Every member of the family may safely use Sano-See. The best known 
home treatment for almost all eye complaints. 

It simply assists nature by stimulation of the blood supply and by its sooth- 
ing, healing and eliminating properties of overcoming the conditions that are 
the cause of so large a proportion of eye troubles * * * Jt helps overcome 
these conditions and to eliminate from the eye the conditions that cause them. 


All of said statements, together with many similar statements, 
appearing in respondent’s advertising literature purport to be 
descriptive of respondent’s products and their effectiveness in treat- 
ing or curing many of the diseases, ailments, afflictions, and condi- 
tions of the human eye. In all of her advertising literature 
respondent represents, through statements and representations here- 
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inabove set out and other statements of similar import, nature, and 
effect that her various products, to wit, Sano-See A and Sano-See B, 
or Dr. DePew’s Famous Eye Prescription, will prevent and cure, or 
are beneficial in the treatment of many of the diseases, ailments, 
afflictions, and conditions which may be present or exist in the human 
eye. 
Respondent further advertises that her products above referred to 
will preserve and improve eyesight; that the use of Sano-See will 
keep the eyes in a clean, healthy condition, and help them retain 
their natural strength and sparkle. 

Among the diseases, ailments, afflictions, and conditions named by 
the respondent in said advertising literature as diseases, ailments, 
afflictions, and conditions which the use of said above named prod- 
ucts will prevent and cure, or are beneficial in the treatment of, are 
the following: Ulcer of the cornea, iritis, ptergium, pterygium, 
interstitial keratitis, trachoma, dimmed or blurred vision, granulated 
eyelids, spots before the eyes, and smarting, burning, or watering of 
the eyes. 

Par. 5. The representations made by respondent with respect to 
the nature and effect of her products when used are grossly exag- 
gerated, false, misleading, and untrue. In truth and in fact, the use 
of respondent’s products will not improve or preserve eyesight, nor 
are they beneficial in the treatment of all or any, of the diseases, ail- 
ments, afflictions, and conditions hereinabove named. On _ the 
contrary, these products may actually aggravate some of the diseases 
hereinabove named, and cause permanent injury to the eyes. In 
addition, these products may have a tendency to improve temporarily 
an inflamed appearance of the eye without actually affecting the 
causes of said inflammation and thus cause dangerous delay in the 
proper consultation of an oculist for the treatment of a serious 
disease. Both of respondent’s products are simple remedies, long 
known to science in the treatment of mild cases of inflammation of 
the eye, when such inflammation is not caused by or associated with 
any systemic or diseased condition. Sano-See A is a solution of 
Zinc Sulphate in water, and Sano-See B is a solution in water of 
Boric Acid, Adrenalin solution, and Glycerine. 

Par. 6. There are among respondent’s competitors many who 
manufacture, distribute, and sell various products designed, intended, 
and sold for the use of curing, relieving, or treating the various 
cliseases, ailments, afflictions, and conditions of the human eye here- 
inbefore named and who do not in any way misrepresent the quality 
or character of their respective products or their effectiveness when 
used. 
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Par. 7. Each and all of the false and misleading statements and 
representations made by the respondent in designating or describing 
her products and the effectiveness of said products for curing, treat- 
ing, or relieving the diseases, ailments, afflictions, and conditions of 
the human eye hereinabove named, in offering for sale and selling her 
products were and are calculated to, and have, a tendency and capac- 
ity to mislead a substantial portion of the purchasing public into the 
erroneous belief that said representations are true and that said prod- 
ucts will in truth accomplish the results claimed. Further, as a 
direct consequence of the mistaken and erroneous beliefs, induced by 
the acts and representations of the respondent as hereinabove 
detailed, a number of the purchasing public has purchased a sub- 
stantial volume of the respondent’s products with the result that 
trade has been unfairly diverted to the respondent from competitors 
referred to in paragraph 6 hereof. 


CONCLUSION 


The aforesaid acts and practices of the respondent Nelle K. Wing, 
trading as The DePew Chemical Company, are to the prejudice and 
injury of the public and of respondent’s competitors, and constitute 
unfair methods of competition in commerce within the intent and 
meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the answer of 
respondent, in which answer respondent admits all the material alle- 
gations of the complaint to be true, and states that she waives hear- 
ing on the charges set forth in said complaint and that, without fur- 
ther evidence or other intervening procedure, the Commission may 
issue and serve upon her findings as to the facts and conclusion and 
an order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent, Nelle K. Wing, an individual, 
trading as The DePew Chemical Company, or trading under any 
other name, her representatives, agents, and employees, directly or 
through any corporate or other device, in connection with the offer- 
ing for sale, sale and distribution of a preparation for use in the 
eyes, now designated as “Sano-See A,” “Sano-See B,” or “Doctor 
DePew’s Famous Eye Prescription,” or any other preparation con- 
taining substantially similar ingredients or possessing substantially 
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similar properties, whether sold under these names or any other 
names in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from representing, directly or by inference: 

1. That said preparations will preserve or improve eyesight; that 
said preparations will keep the eyes in a clean or healthy condition ; 
that said preparations may be safely used by everyone. 

2. That said preparations are remedies or competent and effective 
treatments for or will cure or promote the cure of ulcer of the cornea, 
iritis, ptergium, pterygium, interstital keratitis, trachoma, dimmed 
or blurred vision, granulated eyelids, spots before the eyes, and smart- 
ing, burning, watering of the eyes, or any other disease of the eye, 
except that respondent is not hereby prohibited from representing 
that these preparations may be used to temporarily relieve mild in- 
flammation of the eye when such inflammation is not caused by or 
associated with any systemic or diseased condition. 

It is further ordered, That the respondent shall, within 30 days 
after service upon her of this order, file with the Commission a re- 
port in writing, setting forth in detail the manner and form in which 
she has complied with this order. 
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RALPH. C. CURTISS, ALIAS C. A. DAVIS, TRADING AS 
CHEMICAL PRODUCTS, MNFRS., AND MORRIS E. NEW- 
MAN, TRADING AS AUTOMOTIVE TEST LABORA- 
TORIES OF AMERICA. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3329. Complaint, Feb. 9, 1938—Decision, Apr. 28, 1938 


Where an individual engaged in the manufacture, sale, and distribution of two 
chemical automotive compounds, under designations ‘“Hytense” and 
“Hypower,” purportedly as gasoline power intensifier and saver, and as 
motor compression seal; in soliciting sale of said products through pam- 
phiets and advertisements in newspapers and periodicals, and through 
descriptive circulars— 

(a) Represented that said “Hytense” was a gasoline saver and that it reduced 
motor knock, increased combustion and mileage, removed and prevented 
earbon, and lubricated the upper cylinders, and did not contain anything 
harmful to the motor, and would not form sediment, and included in 
advertising thereof facsimile of a so-called “Certificate of Merit’ covering 
product in question, and set forth possible earnings of agents in sale thereof 
as “up to 400 percent profit”; and 

(bd) Represented that said ‘“Hypower” saved or rebuilt the motor, lasted 5,000 
to 10,000 miles, sealed the rings, increased compression, reduced oil pump- 
ing, and saved oil and gasoline and rebuilt worn or scored cylinder walls 
and pistons, and reduced friction and wear, and likewise referred, in sup- 
port of said representations, to said so-called “Certificate of Merit” ; 

Facts being claims for aforesaid respective products were false in that they did 
not accomplish said various results, and possible earnings of agents as 
above set forth were fictitious and greatly exaggerated; and 

Where an individual engaged, under trade-name Automotive Test Laboratories 
of America, in business of preparing, printing, and selling so-called “Cer- 
tificates of Merit” and “Seals of Approval” to manufacturers of various 
products for their use in advertising same in interstate commerce, and in 
representing to said manufacturers generally that aforesaid “Laboratories” 
constituted a nationally recognized institution engaged in testing various 
products submitted to it by its customers; in pursuance of a conspiracy, 
entered into with said vendor of such “Hytense” and ‘“Hypower” products— 

(c) Prepared and issued to said vendor so-called “Certificates of Merit” and 
“Seals of Approval” covering his aforesaid products, and setting forth, in 
substance and broadly, the gist of the claims made therefor by him and 
that said products had been tested in such laboratories; 

Facts being giver of said certificates or seals of approval did not operate a 
laboratory for purpose of making tests of manufactured articles, and did 
not and had not made such tests, and said certificates were false and mis- 
leading in all essential respects, in that they were not result of scientific, 
independent, and impartial tests by competent persons, but were prepared 
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from false and misleading information furnished by aforesaid vendor of 
products in question to giver of said certificates for purpose of aiding said 
vendor in falsely and misleadingly advertising and promoting sale of said 
products, with full knowledge on the part of said vendor, in applying for, 
receiving, and using the same, that said supplier of such certificates did not 
make independent, impartial, and scientific tests of products in question ; 

With tendency and capacity to mislead and deceive a substantial portion cf 
purchasing public into erroneous belief that all said statements and repre- 
sentations were true, and with result that a substantial number of purchas- 
ing public, as direct consequence of such erroneous and mistaken beliefs, 
induced by said acts and representations, bought said products, and trade 
was unfairly diverted to said vendor from competitors engaged in distribu- 
tion or sale of products designed for similar usage, and who truthfully 
advertised properties and effects of their respective products and results 
that might be expected to be obtained from purchase or use thereof; to the 
substantial injury of competition in commerce among the various States 
and in the District of Columbia: 

Held, That such acts and practices were all to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. Merle P. Lyon for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Ralph C. 
Curtiss, alias C. A. Davis, individually and as sole trader under the 
style and name of Chemical Products, Mnfrs., and Morris E. Newman, 
individually and as sole trader under the style and name of Automotive 
Test Laboratories of America, hereinafter sometimes referred to as 
respondents Curtiss and Newman, respectively, have been, and are, 
using unfair methods of competition in commerce, as “commerce” is 
defined in said act, and it appearing to the said Commission that a 
proceeding by it in respect thereof would be in the public interest, 
hereby issues its complaint, stating its charges in that respect as 
follows: 

ParacrapH 1. The respondent, Ralph C. Curtiss, alias C. A. Davis, 
is an individual trading under the style and name of Chemical Prod- 
ucts, Mnfrs., having his office and principal place of business at 1126 
North Clark Street, Chicago, Ill. The respondent, Morris E. New- 
man, is an individual trading under the style and name of Automo- 
tive Test Laboratories of America, having his office and principal 
place of business at 2024 South Wabash Avenue, Chicago, Il. 

Par. 2. Respondent Ralph C. Curtiss, alias C. A. Davis, sole 
trader under the style and name of Chemical Products, Mnfrs., for 
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more than 2 years last past has been engaged in the manufacture, 
sale, and distribution in commerce between and among the various 
States of the United States and the District of Columbia of certain 
chemical automotive compounds, one designated as “Hytense,” and 
represented as a gasoline power intensifier and saver, and a second 
called “Hypower” and represented as a motor compression seal. 

Said respondent causes said products, when sold, to be shipped and 
transported in interstate commerce from his place of business in the 
State of Illinois, to purchasers thereof located at various points in 
States of the United States other than the State of Illinois. Re- 
spondent has at all times named herein maintained a course of trade 
and commerce in said products, “Hytense” and “Hypower,” between 
and among the various States of the United States and the District 
of Columbia. 

Par. 38. Respondent Curtiss, in the course and conduct of his said 
business, has been, for more than 2 years last past, and is now, en- 
gaged in competition with other individuals, corporations, firms, and 
partnerships engaged in the manufacture, sale, and distribution of 
similar products in commerce among and between the various States 
of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of his said business, as here- 
inabove described, respondent Curtiss in soliciting the sale of, and 
in selling his products, “Hytense” and “Hypower,” by pamphlets. 
advertisements inserted in newspapers, periodicals, and magazines, 
descriptive circulars, and otherwise, has made, and is now making, 
extravagant, deceptive, misleading, and false statements and repre- 
sentations regarding the value, efficacy and effect of his said products 
and the results that are achieved by using them. Among such state- 
ments used by said respondent in the advertising of his product 
‘““Hytense” in periodicals and magazines are the following: 


MYSTERIOUS NEW CHEMICAL INCREASES MILHAGE 


Approved by Automobile Test Labs. Tests show this secret combination of 
high gasoline intensifying, carbon removing, and lubricating chemicals increases 
auto mileage tremendously—makes high powered quick starting non-carbon 
fuel. Guaranteed trial offer. 500% profit. Write today. 


CHEMICAL PRODUCT'S MFG., 1126 N. Clark, Chicago 


In circulars, pamphlets, and other advertising matter sent to pros- 
pective agents and purchasers, respondent Curtiss expands and par- 
ticularizes the said claims made in his periodical advertising, stating 
in effect that “Hytense” is a gasoline saver, will reduce motor knock 
and gasoline consumption, increase combustion and mileage, removes 
and prevents carbon formation, lubricates upper cylinders, and is 
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guaranteed not to contain anything harmful to motors, and that it 
will not form gediment. ‘There is included in said circulars, 
pamphlets and other advertising matter a facsimile of a so-called 
“Certificate of Merit” issued by said respondent Newman, trading 
under the name and style of Automotive Test Laboratories of Amer- 
ica which is set forth with more particularity in paragraph 8 herein. 

Par. 5. In truth and in fact the representations of said respond- 
ent Curtiss, and each of them, and said respondent’s advertisements 
and representations in pamphlets, circulars, newspapers, magazines, 
and other advertising matter, concerning the product “Hytense,” as 
set forth in paragraph 4 hereof, are extravagant, misleading and 
false in the following respects: 

Said product “Hytense” will not increase power or mileage; does 
not remove or prevent the formation of carbon; does not produce 
an antiknock gasoline; does produce and leave a sediment, and by 
the production of sulphuric acid may injure the engine. Further, 
the claims of possible earnings of agents, “500 percent profit,” are 
fictitious and greatly exaggerated. 

Par. 6. In the course and conduct of his said business, as here- 
imabove described, said respondent Curtiss in soliciting the sale of 
and in selling his said product “Hypower,” a vermiculite composition 
made up in a tablet form intended for placement in the cylinders 
through the spark plug openings, makes the following representations 
in the label on said product: 


HYPOWER—SAVE THE SURFACE—SAVE THE MOTOR 
LASTS 10,000 MILES 


Increases compression. 

Seals the rings, reduces oil pumping, saves oil and gasoline. 
Rebuilds worn or scored cylinder walls and pistons. 

Stops piston slaps. 

Increases power. 

Reduces friction and wear. 

In advertisements in various specialty salesmen magazines and in 
circulars distributed to agents and prospective purchasers, represen- 
tations are made by said respondent Curtiss as follows: 

Hypower—It Rebuilds Your Motor While you Drive. 

One Treatment Lasts 5,000 to 10,000 miles. Strange new sensational 

product offers you up to 400% profit. 

A list of 10 claimed benefits to be derived from the use of ‘“Hypower” 
is set out in said advertisements covering the said claims made on the 
label described herein, and also that the product contains nothing to 
harm the motor. All said advertisements feature and emphasize a 
“Certificate of Merit” issued by the said respondent Newman trading 
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under the style and name of Automotive Test Laboratories, in ap- 
proval of claims made for the product, as set forth with more 
particularity in paragraph 8 herein. 

Par. 7. In truth and in fact the representations of said respondent 
Curtiss in pamphlets, circulars, newspapers, magazines and other 
advertising matter, and each of them, as set forth in paragraph 6 
hereof, concerning the product “Hypower,” are extravagant, false, 
and misleading in the following respects: 

Said product “Hypower” will not save the motor or rebuild the 
motor. It will not last 5,000 to 10,000 miles. It does not increase 
compression, seal the rings, reduce oil pumping, or save oil and 
gasoline. It does not rebuild worn or scored cylinder walls and 
pistons or stop piston slaps. It does not increase power or reduce 
friction and wear. The claims of possible earnings of agents—“up to 
400 percent profit,’ are greatly exaggerated. 

Par. 8. Said respondent Morris E. Newman, trading under the style 
and name of Automotive Test Laboratories of America, is now and 
for more than 2 years last past has been, engaged in the business of 
preparing, printing and selling so-called “Certificates of Merit” and 
“Seals of Approval” to manufacturers of various products to be 
used by said manufacturers in advertising their products sold in inter- 
state commerce. 

Respondent causes his said “Certificates of Merit” and “Seals of 
Approval,” when sold, to be transported from his place of business in 
the State of Illinois to the purchasers thereof located in the various 
States of the United States other than the State of [linois. 

In the course and conduct of his said business said respondent New- 
man represents to said manufacturers generally that the said Automo- 
tive Test Laboratories of America is a nationally recognized institu- 
tion engaged in the business of testing various manufactured products 
submitted to it by its customers when in truth and in fact said respond- 
ent does not operate a laboratory for the purpose of making tests of 
manufactured articles nor does he make such tests. 

Par. 9. Said respondent Curtiss and said respondent Newman have 
entered into a combination and conspiracy with each other to falsely 
and misleadingly advertise and misrepresent the said products “Hy- 
tense” and “Hypower” manufactured and sold by the said respondent 
Curtiss in his said business as aforesaid. Pursuant to said conspiracy, 
said respondents have performed the following acts, to wit: 

Respondent Newman, in the name of the said Automotive Test Lab- 
oratories of America, issued a so-called “Certificate of Merit” for 
the said product “Hytense” manufactured by said respondent Curtiss 
certifying that the said product “Hytense” had been tested in the 
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laboratory of the said Automotive Test Laboratories of America and 
was thereby awarded the official “Seal of Approval.” Said certificate 
contained the following statement : 

Hytense, a gasoline intensifying, carbon preventive and heating resisting 
cylinder lubricant to increase combustion, lubrication, mileage and power. Pro- 
vides easier starting in cold weather. Contains no acids, will not harm the 
motor is soluble in gasoline, kerosene, or distillate. No sediment. 

Said respondent Newman, in the name of the Automotive Test 
Laboratories of America, also issued a so-called “Certificate of Merit” 
for the said product “Hypower” manufactured by said respondent 
Curtiss, certifying that said product “Hypower” had been tested in. 
the laboratories of the said Automotive Test Laboratories of America, 
and had been awarded the official “Seal of Approval.” Said certificate 
contained the following statement: 

HYPOWERER, for use in motor and placed in same through spark plug openings. 
Stops oil pumping by the rings, seals the rings and valves, stops piston slap, in- 
ereaseS compression and provides a builder for worn pistons and cylinders. 
Contains nothing to harm the motor or any part of same. 

Said “Certificates of Merit” are false and misleading in all essential 
respects in that they are not the result of scientific, independent, and 
impartial tests by competent persons, but were prepared from false 
and misleading information furnished by said respondent Curtiss 
to said respondent Newman for the purpose of assisting and aiding 
said respondent Curtiss in falsely and misleadingly advertising and 
promoting the sale of his said products “Hytense” and “Hypower” 
manufactured and sold by him as aforesaid. 

Said respondent Curtiss applied for, received, and used the said 
“Certificates of Merit” and “Seals of Approval” for said products 
“Hytense” and “Hypower” in the sale of said products, as herein- 
before described, with full knowledge of the fact that said respondent 
Newman did not make an independent, impartial, and scientific test 
of said products. 

Par. 10. Each and all of the false and misleading statements and 
misrepresentations made by said respondent Ralph C. Curtiss, alias 
C. A. Davis, individually and as sole trader under the style and name 
of Chemical Products, Mnfrs., and respondent Morris E. Newman, 
individually and as sole trader under the style and name of Auto- 
motive Test Laboratories of America in the manner described herein 
in paragraphs 4 to 9 inclusive, in designating and describing the said 
products “Hytense” and “Hypower,” and the results to be obtained 
from the use of said products in offering for sale and selling said 
products, have had, and still have, the tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public into 
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the erroneous belief that all of said statements and representations 
are true. As a direct consequence of said mistaken and erroneous 
beliefs induced by said acts and representations of said respondents, 
as hereinabove set out, a substantial number of the purchasing public 
have purchased said products “Hytense” and “Hypower” with the 
result that trade has been unfairly diverted to said respondent Cur- 
tiss from competitors engaged in the business of distributing or 
selling products designed for similar usage who truthfully advertise 
and represent the properties and effects of their respective products 
and the results that may be expected to be obtained from the purchase 
or use thereof. As a result thereof, injury has been, and is now 
being, done by the said respondents to commerce between and among 
the various States of the United States and the District of Columbia. 

Par. 11. The above and foregoing acts, practices, and representa- 
tions of the respondents have been, and are all to the prejudice and 
injury of the public and said respondents’ competitors as hereinabove 
alleged. Said acts, practices and representations constitute unfair 
methods of competition in commerce, within the intent and meaning 
of Section 5 of an Act of Congress, entitled “An Act to create a 
Federal Trade Commission, to define its powers and duties, and for 
other purposes,” approved September 26, 1914. 


Report, FINDINGS AS TO THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 9, 1938, issued, and 
subsequently served, its complaint in this proceeding upon the re- 
spondents, Ralph C. Curtiss, alias C. A. Davis, individually and as 
sole trader under the name and style of Chemical Products, Mnfrs. 
and Morris E. Newman, individually and as sole trader under the 
style and name of Automotive Test Laboratories of America, charg- 
ing them with the use of unfair methods of competition in commerce 
in violation of the provisions of said act. 

After the issuance of said complaint, and the filing of separate 
answers by the respondents, the Commission, by order entered herein, 
granted the motion of the respondents, Ralph C. Curtiss, alias C. A. 
Davis, individually and as sole trader under the style and name of 
Chemical Products, Mnfrs. to withdraw his original answer and to 
substitute therefor an answer admitting all the material allegations 
of the complaint to be true, and waiving the taking of further evi- 
dence, and all other intervening procedure, which substituted answer 
was duly filed in the office of the Commission, a similar answer having 
been theretofore filed in the office of the Commission by the respond- 
ent, Morris E. Newman, individually, and as sole trader under the 
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style and name of Automotive Test Laboratories of America; and 
thereafter this proceeding regularly came on for final hearing before 
the Commission, on the said complaint and the several answers and 
substitute answers of the respondents, and the Commission having 
duly considered the same, and being now fully advised in the prem- 
ises, finds that. this proceeding is in the interest of the public, and 
makes this its findings as to the facts and its conclusion drawn 
therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Ralph C. Curtiss, alias C. A. Davis, 
is an individual trading under the style and name of Chemical Prod- 
ucts, Mnfrs., having his office and principal place of business at 1126 
North Clark Street, Chicago, Ill. The respondent, Morris E. New- 
man, is an individual trading under the style and name of Automo- 
tive Test Laboratories of America, having his office and principal 
place of business at 2024 South Wabash Avenue, Chicago, Il. 

Par. 2. Respondent Ralph C. Curtiss, alias C. A. Davis, sole 
trader under the style and name of Chemical Products, Mnfrs., for 
more than 2 years last past has been engaged in the manufacture, 
sale, and distribution in commerce between and among the various 
States of the United States and the District of Columbia of certain 
chemical automotive compounds, one designated as “Hytense,” and 
represented as a gasoline power intensifier and saver, and a second 
called “Hypower” and represented as a motor compression seal. 

Said respondent causes said products, when sold, to be shipped 
and transported in interstate commerce from his place of business 
in the State of Illinois to purchasers thereof located at various points 
in States of the United States other than the State of Illinois. 
Respondent has at all times named herein maintained a course of 
trade and commerce in said products, “Hytense” and “Hypower,” 
between and among the various States of the United States and the 
District of Columbia. 

Par. 3. Respondent Ralph C. Curtiss, in the course and conduct of 
his said business, has been, for more than 2 years last past, and is 
now, engaged in competition with other individuals, corporations, 
firms, and partnerships engaged in the manufacture, sale, and distri- 
bution of similar products in commerce among and between the 
various States of the United States and in the District of Columbia. 

Par. 4. In the course and conduct of his said business, as herein- 
above described, respondent Ralph C. Curtiss, in soliciting the sale 
of, and in selling his products, “Hytense” and “Hypower,” by 
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pamphlets, advertisements inserted in newspapers, periodicals, and 
magazines, descriptive circulars, and otherwise, has made, and is 
now making, extravagant, deceptive, misleading, and false state- 
ments and representations regarding the value, efficacy, and effect of 
his said products and the results that are achieved by using them. 
Among such statements used by said respondent in the advertising 
of his product “Hytense” in periodicals and magazines are the 
following: 


MYSTERIOUS NEW CHEMICAL INCREASES MILEAGE 


Approved by Automobile Test Labs. Tests show this secret combination of 
high gasoline intensifying, carbon removing, and lubricating chemicals increases 
auto mileage tremendously—makes high powered quick starting non-carbon 
fuel. Guaranteed trial offer. 500% profit. Write today. 


CHEMICAL PRODUCTS MFG., 1126 N. Clark, Chicago 


In circuiars, pamphlets, and other advertising matter sent to pro- 
spective agents and purchasers, respondent Ralph C. Curtiss expands 
and particularizes the said claims made in his periodical advertising, 
stating in effect that “Hytense” is a gasoline saver, will reduce motor 
knock and gasoline consumption, increase combustion and mileage, 
remove and prevent carbon formation, lubricate upper cylinders, and 
is guaranteed not to contain anything harmful to motors, and that it 
will not form sediment. There is included in said circulars, 
pamphlets, and other advertising matter a facsimile of a so-called 
“Certificate of Merit” issued by said respondent Morris E. Newman, 
trading under the name and style of Automotive Test Laboratories 
of America, which is set forth with more particularity in paragraph 
8 herein. 

Par. 5. In truth and in fact the representations of said respondent 
Ralph C. Curtiss, and each of them, and said respondent’s advertise- 
ments and representations in pamphlets, circulars, newspapers, 
magazines, and other advertising matter, concerning the product 
“Hytense,” as set forth in paragraph 4 hereof, are extravagant, mis- 
leading, and false in the following respects: 

Said product “Hytense” will not increase power or mileage; does 
not remove or prevent the formation of carbon; does not produce an 
antiknock gasoline; does produce and leave a sediment, and by the 
production of sulphuric acid may injure the engine. The claims of 
possible earnings of agents are fictitious and greatly exaggerated. 

Par. 6. In the course and conduct of his said business, as herein- 
above described, said respondent Ralph C. Curtiss, in soliciting the 
sale of and in selling his said product “Hypower,” a vermiculite com- 
position made up in a tablet form intended for placement in the 


1218 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26 ¥. T. C. 


cylinders through the spark plug openings, makes the following repre- 
sentations in the label on said product: 


HYPOWER—SAVE THE SURFACE—SAVE THE MOTOR 
LASTS 10,000 MILES 


Increases compression. 

Seals the the rings, reduces oil pumping, saves oil and eanaliag: 
Rebuilds worn or scored cylinder walls and pistons. 

Stops piston slaps. 

Increases power. 

Reduces friction and wear. 

In advertisements in various specialty salesmen magazines and in 
circulars distributed to agents and prospective purchasers, represen- 
tations are made by said respondent Ralph C. Curtiss as follows: 

Hypower—It Rebuilds Your Motor While you Drive. 

One Treatment Lasts 5,000 to 10,000 miles. 

Strange new sensational product offers you up to 400% profit. 
A list of 10 claimed benefits to be derived from the use of “Hypower” 
is set out in said advertisements covering the said claims made on 
the label described herein, and also that the product contains nothing 
to harm the motor. All said advertisements feature and emphasize 
a “Certificate of Merit” issued by the said respondent Morris E. 
Newman, trading under the style and name of Automotive Test 
Laboratories, in approval of claims made for the product, as set 
forth with more particularity in paragraph 8 herein. 

Par. 7. In truth and in fact the representations of said respondent 
Ralph C. Curtiss in pamphlets, circulars, newspapers, magazines, and 
other advertising matter, and each of them, as set forth in paragraph 
6 hereof, concerning the product “Hypower,” are extravagant, false, 
and misleading in the following respects: 

Said product “Hypower” will not save the motor or rebuild the 
motor. It will not last 5,000 to 10,000 miles. It does not increase 
compression, seal the rings, reduce si pumping, or save oil and gas- 
oline. It does not rebuild worn or scored cylinder walls and pistons 
or stop piston slaps. It does not increase power or reduce friction 
and wear. The claims of possible earnings of agents—“up to 400% 
profit,” are greatly exaggerated. 

Par. 8. Said respondent Morris E. Newman, trading under the 
style and name of Automotive Test Teyboratoried of America is now, 
and for more than 2 years last past has been, engaged in the me 
ness of preparing, printing, and selling so- -called “Certificates of 
Merit” and “Seals of Approval” to manufacturers of various products 


to be used by said manufacturers in advertising their products sold 
in interstate commerce. 
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Respondent causes his said “Certificates of Merit” and “Seals of 
Approval,” when sold, to be transported from his place of business 
in the State of Illinois to the purchasers thereof located in the various 
States of the United States other than the State of Illinois. 

In the course and conduct of his said business said respondent 
Morris E. Newman represents to said manufacturers generally that 
the said Automotive Test Laboratories of America is a nationally 
recognized institution engaged in the business of testing various 
manufactured products submitted to it by its customers, when in 
truth and in fact said respondent does not operate a laboratory for 
the purpose of making tests of manufactured articles, nor does he 
make such tests. 

Par. 9. Said respondent Ralph C. Curtiss and said respondent 
Morris EK. Newman have entered into a combination and conspiracy 
with each other to falsely and misleadingly advertise and misrepre- 
sent the said products “Hytense” and “Hypower” manufactured and 
sold by the said respondent Ralph C. Curtiss in his said business as 
aforesaid. Pursuant to said conspiracy, said respondents have per- 
formed the following acts, to wit: \ 

Respondent Morris E. Newman, in the name of Automotive Test 
Laboratories of America, issued a so-called “Certificate of Merit” 
for the said product “Hytense,” manufactured by said respondent 
Ralph C. Curtiss, certifying that the said product “Hytense” had 
been tested in the laboratory of said Automotive Test Laboratories 
of America, and was thereby awarded the official “Seal of Approval.” 
Said certificate contained the following statement: 

Hytense, a gasoline intensifying, carbon preventive and heating resisting 
cylinder lubricant to increase combustion, lubrication, mileage, and power. 
Provides easier starting in cold weather. Contains no acids, will not harm the 
motor, is a soluble in gasoline, kerosene, or distillate. No sediment. 

Said respondent Morris E. Newman, in the name of the Automotive 
Test Laboratories of America, also issued a so-called “Certificate of 
Merit” for the said product “Hypower” manufactured by said 
respondent Ralph C. Curtiss, certifying that said product “Hypower” 
had been tested in the laboratories of the said Automotive Test 
Laboratories of America, and had been awarded the official “Seal of 
Approval.” Said certificate contained the following statement: 

HYPOWRR, for use in motor and placed in same through spark plug open- 
ings. Stops oil pumping by the rings, seals the rings and valves, stops piston 
slap, increases compression and provides a builder for worn pistons and 
cylinders. Contains nothing to harm the motor or any part of same. 

Said “Certificates of Merit” are false and misleading in all essential 
respects in that they are not the result of scientific, independent, and 
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impartial tests by competent persons, but were prepared from false 
and misleading information furnished by said respondent Ralph C. 
Curtiss to said respondent Morris E. Newman for the purpose of 
assisting and aiding said respondent Ralph C. Curtiss in falsely and 
misleadingly advertising and promoting the sale of his said products 
“Hytense” and “Hypower,” manufactured and sold by him as ~ 
aforesaid. 

Said respondent Ralph C. Curtiss applied for, received, and used 
the said “Certificates of Merit” and “Seals of Approval” for said 
products “Hytense” and “Hypower” in the sale of said products, as 
hereinbefore described, with full knowledge of the fact that said 
respondent Morris E. Newman did not make an independent, im- 
partial, and scientific test of said products. 

Par. 10. Each and all of the false and misleading statements and 
misrepresentations made by said respondent Ralph C. Curtiss, alias 
C. A.-Davis, individually and as sole trader under the style and name 
of Chemical Products, Mnfrs., and respondent Morris E. Newman, 
individually and as sole trader under the style and name of Auto- 
motive Test Laboratories of America, in the manner described herein 
in paragraphs 4 to 9 inclusive, in designating and describing the said 
products “Hytense” and “Hypower,” and the results to be obtained 
from the use of said products in offering for sale and selling said 
products, have had, and still have, the tendency and capacity to mis- 
lead and deceive a substantial portion of the purchasing public into 
the erroneous belief that all of said statements and representations 
are true. As a direct consequence of said mistaken and erroneous 
beliefs induced by said acts and representations of said respondents, 
as hereinabove set out, a substantial number of the purchasing public 
have purchased said products ‘“Hytense” and “Hypower” with the 
result that trade has been unfairly diverted to said respondent Ralph 
C. Curtiss from competitors engaged in the business of distributing 
or selling products designed for similar usage who truthfully adver- 
tise and represent the properties and effects of their respective 
products and the results that may be expected to be obtained from 
the purchase or use thereof. As a result thereof, substantial injury 
has been, and is now being, done by the said respondents to 
competition in commerce between and among the various States of 
the United States and the District of Columbia. 


CONCLUSION 


The aforesaid acts and practices of the respondents Ralph C. Cur- 
tiss and Morris E. Newman have been, and are, all to the prejudice 
and injury of the public and said respondents’ competitors, and 
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constitute unfair methods of competition in commerce, within the 
intent and meaning of the Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answers and 
substitute answer of respondents, in which answers and substitute 
answer respondents admit all the material allegations of the com- 
plaint to be true, and state that they waive hearing on the charges 
set forth in the complaint and that, without further evidence or other 
intervening procedure, the Commission may issue and serve upon 
them findings as to the facts and conclusion and an order to cease 
and desist from the violations of law charged in the complaint, and 
the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act; 

It is ordered, That the respondent Ralph C. Curtiss, alias C. A. 
Davis, individually and as sole trader under the name and style of 
Chemical Products, Mnfrs., or trading under any other name, in con- 
nection with the offering for sale, sale, and distribution of the prod- 
ucts now known as and sold under the name of Hytense and Hy- 
power, or the same or similar products under whatever name sold, 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from representing directly or indirectly: 

1. That the product “Hytense”: 


(a) Is a gasoline saver, 

(6) Reduces motor knock and gasoline consumption, 
(c) Increases combustion and mileage, 

(zd) Removes and prevents carbon formation, 

(e) Lubricates upper cylinders, 

(7) Does not contain anything harmful to motors, and 
(7) Will not form sediment. 


2. That the product “Hypower”: 


(a) Saves the motor or rebuilds the motor, 

(b) Lasts 5,000 to 10,000 miles, 

(c) Increases compression, 

(d) Seals the rings, 

(e) Reduces oil pumping, 

(f) Saves oil and gasoline, 

(7) Rebuilds worn or scored cylinder walls and pistons, and 
(h) Reduces friction and wear. 
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It is further ordered, That the respondent Morris E. Newman, in- 
dividually, or as sole trader under the style and name of Automotive 
Test Laboratories of America, or under any other trade name, do 
forthwith cease and desist from: 

1. Preparing and issuing to the respondent Ralph C. Curtiss so- 
called “Certificates of Merit” and “Seals of Approval” covering prod- 
ucts sold by the respondent Ralph C. Curtiss for use by him in adver- 
tising his said products in interstate commerce, unless and until 
respondent owns and conducts a laboratory and employs trained 
scientists and technicians, and is equipped to test and does test said 
products in the manner and with the methods used by recognized. 
scientific laboratories. 

it is further ordered, That the respondents shall, within 60 days. 
after service npon them of this order, file with the Commission sepa- 
rate and individual reports in writing setting forth in detail the man- 
ner and form in which they have complied with this order. 
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WALDO W. TOWNSLEY, DOING BUSINESS AS SERVAL- 


SYSTEM 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THH ALLEGED VIOLATION 


OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3197. Complaint, Aug. 6, 1937—Decision, Apr. 29, 1938 


Where an individual engaged in sale and distribution of bookkeeping system 


(a) 


(b) 


known as “Serval-System,” designed primarily for farmers and consisting 
of a card system for items of expense and income, a pocket adding ma- 
chine, a cardboard file and a cabinet, together with instructions for use, 
and price-marked to sell for $7.50, regular price, or $5.75, special price; in 
connection with a plan of selling said systems in group lots to so-called 
distributors or territorial supervisors, usually farmers, for resale to ulti- 
mate purchaser, under contracts covering territory assigned to supervisor, 
maximum number of systems he undertook to purchase, and total amount 
of cash deposit paid on number of sets contracted for— 

Represented, directly and through agents, that said systems were easy to 
sell, and that he had sold a large number thereof in the community and 
displayed signed orders of a number of farmers with whom prospect was 
acquainted, and bank deposit slips indicating sizeable accounts in local 
banks as result of sale of systems locally, and falsely represented that 
lecal bankers and business men had endorsed said system and, in support 
of such representation, displayed one of systems containing advertisements 
from a number of the local bankers and business men; facts being systems 
were not easy to sell, sales made to farmers in prospect’s community, evi- 
denced as aforesaid, were not made at either the regular or special price 
as prospect was led to believe, but at substantially lower prices, and bank 
deposits, evidenced as aforesaid, were not made as a result of such sales 
but from funds obtained by him from other sources, and said systems were 
not thus endorsed ; 

Represented that he was in search of a local distributor to supervise sales 
of such systems in certain territories and that Supervisor was not required 
to put up any cash or required to do any selling, and that he would 
organize and train sales forces to do the actual selling, and that all 
supervisor was required to do was to take in the money, pay the salesmen 
their commissions, deduct his own share, and send the balance to him; 
facts being any member of any community could become his local dis- 
tributor if he had sufficient capital to make required advance payment 
on required number of systems when contract was signed, at which time 
supervisor was required to advance a cash deposit of 50 cents on each system 
contracted for, on basis of estimate as to probable number that could be 
sold in designated territory, he did not actually grant any exclusive terri- 
tory if other sales could be made to other distributors therein, and repre- 
sentations that supervisor was not required to do any actual selling, ete., 
as above set forth, were false, and said individual, once contract was signed 
and cash deposit or initial payment specified made, left community, without 
training any sales force, never to return, and so-called supervisor was left 
to dispose of said systems in any manner possible; and 
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(c) Represented that a new plan had been devised whereby prospect could 
be paid a greater commission on each sale of system than was formerly 
the case, but that in order to make same possible, he, the vendor, had been 
required to make cash advance of 50 cents per set to printing company 
to have specified number of said systems printed at one time and placed 
in their warehouse subject to call, and that it would therefore be necessary 
for supervisor to reimburse him, the said vendor, for such cash advance 
made, amounting, at very least, to $402, and at most, usually, to $1,206, 
and that after contract had been undertaken and cash deposit paid over, 
supervisor was entitled to order from printer number of sets contracted 
for, upon the payment of the additional sum of $1.70 per set to the printer ; 
facts being that while said individual did have contract with printing 
company for printing sets, as orders were placed, he made no cash advance 
or deposit thereon, and printer’s bill for printing sets was paid by super- 
visor when he received same; 

With capacity and tendency to mislead and deceive and with effect of mislead- 
ing and deceiving substantial number of purchasing public into erroneous 
beliefs that such representations were true and into purchasing a sub- 
stantial number of said sets, acting in such mistaken and erroneous be- 
liefs, induced by said false and misleading statements and representations, 
and with effect that trade was unfairly diverted to him from competitors 
engaged in sale and distribution, or in manufacture, sale and distribution 
of bookkeeping sets, card indexing systems, and cost accounting systems 
in commerce among the various States and in the District of Columbia: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Mr. DeWitt T. Puckett for the Commission. 
Mr. Waldo P. Johnson, of Kansas City, Mo., for respondent. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Septem- 
ber 26, 1914, entitled “An Act to create a Federal Trade Commission, 
to define its powers and duties, and for other purposes,” the Federal 
Trade Commission, having reason to believe that Waldo W. Townsley, 
an individual, doing business as Serval-System, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce as “commerce” is defined in said act of Congress, and 
it appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracrapn 1. Respondent, Waldo W. Townsley, is an individual 
doing business as the Serval-System. His business address is P. O. 
Box #3005 Kansas City, Mo. His home address is 627 South Dear- 
born Street, Iowa City, Iowa. 

Respondent is now, and for several years last past has been, engaged 
in the sale and distribution of a bookkeeping system to the purchasing 
public located in various States of the United States. Respondent 
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now causes, and at all times since he has been in said business has 
caused, his said products when sold by him, to be shipped from Kan- 
sas City, Mo., to the purchasers thereof located in the various States. 
of the United States. There is now, and has been at all times since 
respondent has been in business, a constant current of trade and com- 
merce by the respondent in bookkeeping systems between and among 
the various States of the United States. 

Respondent is now, and at all times mentioned herein has been, 
in substantial competition with other individuals, and with partner- 
ships, and corporations engaged in the sale and distribution of book- 
keeping systems in commerce between and among the various States 
of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as aforesaid, the 
respondent is now, and has been for several years last past, engaged 
in the sale and distribution of a bookkeeping system known as the 
“Serval-System.” It is designed primarily for farmers’ use and con- 
sists of a card system for items of expense and income, a pocket adding 
machine, a cardboard file and a cabinet, together with instructions for 
using the system. The system is price-marked to sell for $7.50, regular 
price, or for $5.75, special price. Until about the beginning of 1936, 
the respondent sold said system direct to the user; however, during 
the past year or more, he has been selling said system to so-called dis- 
tributors or territorial supervisors for resale to the ultimate purchaser. 
With these said territorial supervisors, respondent enters into a written 
contract which specifies, among other things, the territory assigned to 
the supervisor, the maximum number of Several Systems allotted to 
the supervisor which he is privileged to demand upon the payment of 
the balance of the purchase price, and the total amount of the cash 
deposit paid by said supervisor on said allotment of Serval sets at the 
time the contract is signed and the sale is made. 

Par. 3. Respondent’s sales method is to contact a prospective dis- 
tributor or territorial supervisor, usually a farmer, and convince said 
prospect that the Serval-System is something every farmer should 
have. He then proceeds to sell the said prospect on the idea that it 
is a proposition out of which he can make some money in his spare 
time. 

As an inducement to prospects to enter into the said written con- 
tract to become respondent’s distributors or territorial supervisors 
and to purchase a specified number of the Serval-Systems, the re- 
spondent, in person or through his agents, has represented, and still 
represents, to prospects, among other things, that the Serval-Systems 
are easy to sell and that he has sold a large number of said systems: 
in the community, displaying to the prospect the signed orders of 
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a number of farmers with whom the prospect is acquainted and also 
displaying to the prospect bank deposit slips indicating sizeable bank 
accounts in the local banks as a result of the sale of the systems 
locally. Respondent also represents to the prospect that the local 
bankers and business men have indorsed the Serval-System and in 
support of this representation, respondent displays to the prospect 
one of the systems containing advertisements from a number of the 
local bankers and business men. 

In truth and in fact, the said Serval-Systems are not easy to sell 
and the sales made to farmers in the prospect’s community, evidenced 
by signed orders displayed to the prospect, are not made at the regular 
or special marked price, as the prospect is led to believe, but at prices 
substantially lower than said regular or special marked price, al- 
though the prospect is not apprized of that fact. The bank deposits, 
evidenced by deposit slips exhibited to the said prospect, are not 
made as a result of sales of the Serval-System, as the prospect is led 
to believe, but are made from funds obtained by respondent from 
other sources. Furthermore, the representation that the system has 
been indorsed by local bankers and business men is untrue. 

Par. 4. As a further inducement to said prospects to become re- 
spondent’s distributors, respondent has represented and still repre- 
sents to prospects, that he is in search of a local representative or 
distributor to supervise sales of the Serval-Systems in certain terri- 
tories; that said supervisor is not required to put up any cash and 
is not required to do any actual selling; that the respondent will 
organize and train sales forces to do the actual selling and all the 
supervisor is required to do is take in the money, pay the salesmen 
their commissions, take out his share, and send the balance to the 
respondent. 

The representation that respondent is in search of a local distributor 
or representative for a designated territory or community is untrue, 
in that any member of any community can become respondent’s repre- 
sentative or supervisor if he has capital sufficient to make the advance 
payment on the required number of respondent’s Serval-Systems at 
the time the contract is signed. The representations that the super- 
visor is not required to do any actual selling and that the respondent 
will organize and train sales forces is untrue. Once the contract be- 
tween respondent and the supervisor is signed and the amount of 
cash deposit or initial payment specified in the contract is paid over 
to the respondent, said respondent leaves the community without 
training any sales force, never to return, and the so-called supervisor 
is left to dispose of the Serval-Systems in any manner possible. The 
representation that the supervisor is not required to put up any cash 
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is untrue. At the time the aforementioned contract is signed between 
respondent and his territorial supervisor, said supervisor is required 
to advance a cash deposit of 50 cents on each Serval-System con- 
tracted for, the number of systems being arrived at by estimating the 
probable number that can be sold in the designated territory. 

Par. 5. As the final step in respondent’s sales method and as a 
further inducement to the prospect to sign the aforementioned con- 
tract and purchase a specified number of the Serval-Systems, the re- 
spondent calls on the prospect a second time and represents to him 
that a new plan has been devised whereby the prospect can be paid a 
greater commission on each sale of the Serval-Systems, but that in 
order to make this new plan possible respondent has been required to 
make a cash advance to a printing company to have a specified num- 
ber of the Serval-Systems made up at one time and placed in their 
warehouse, subject to call from the supervisor, and it will therefore 
be necessary for the said supervisor to reimburse the respondent for 
the said cash advance made. The minimum amount to be advanced 
is $402, and the maximum amount is usually $1,206. After the 
contract is entered into and the cash deposit is paid over to the re- 
spondent, the said supervisor is then entitled to order from the 
printer the number of sets called for in his said contract upon the 
payment of the additional sum of $1.70 per set. 

In truth and in fact, respondent’s representation that he has con- 
tracted with the printer for a large number of Serval sets upon which 
he has made a cash advance of 50 cents per set is untrue. Respondent 
has a contract with the printing company to make up the sets as 
orders are placed for them, but respondent makes no cash advance or 
deposit upon the sets. The printer is paid for said sets when they 
are shipped out to the supervisors. 

Par. 6. The use by respondent of the representations set out above 
has had, and now has, the capacity and tendency to mislead and 
deceive, and has misled a substantial number of the purchasing public 
into the erroneous belief that such representations are true and into 
the purchase of substantial quantities of said bookkeeping sets as a 
result of such erroneous belief. There are among the competitors of 
respondent, as mentioned in paragraph 1 hereof, manufacturers and 
distributors of bookkeeping sets, card indexing systems, and cost 
accounting systems, who do not misrepresent the manner in which 
sales of their commodities are made to the public or the prices at 
which their products are sold, and who do not, in any manner, pub- 
lish claims in promoting the sale of their products, which are untrue, 
who likewise sell and distribute their products among the various 
States of the United States and in the District of Columbia. By the 


1228 FEDERAL TRADE COMMISSION DECISIONS 
Findings 26 ¥. Ta 


representations aforesaid, trade is unfairly diverted to respondent 
from such competitors and as a result thereof, substantial injury is 
being, and has been done, by respondent to competition in commerce 
as herein set out. 

Par. 7. The above alleged acts and practices of respondent are all 
to the injury and prejudice of the public and respondent’s competitors, 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpines as TO THE Facrs, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on August 6, 1937, issued, and on 
August 14, 1937, served, its complaint in this proceeding upon re- 
spondent, Waldo W. Townsley, an individual, doing business as 
Serval-System, charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondent’s answer, 
the Commission, by order entered herein, granted respondent’s motion 
for permission to withdraw said answer and to substitute therefor an 
answer admitting all the material allegations of the complaint to be 
true. Thereafter, this proceeding regularly came on for final hearing 
before the Commission on the said complaint and the substitute 
answer, no briefs having been filed and no oral argument having been 
requested, and the Commission having duly considered the same and 
being now fully advised in the premises, finds that this proceeding is 
in the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


Paracrary 1. Respondent, Waldo W. Townsley, is an individual 
doing business under the trade name Serval-System. His business 
address is P. O. Box No. 3005, Kansas City, Mo. His home address 
is 627 South Dearborn Street, Iowa City, Iowa. 

Respondent is now, and for several years last past has been, engaged 
in the sale and distribution of a bookkeeping system to the purchasing 
public located in various States of the United States. Respondent 
now causes, and at all times since he has been in said business has 
caused, his said products, when sold by him, to be shipped from 
Kansas City, Mo., to the purchasers thereof located in the various 
States of the United States other than the State of Missouri. There 
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is now, and has been at all times since respondent has been in busi- 
ness, a course of trade and commerce by the respondent in such book-. 
keeping systems between and among the various States of the United 
States. 

Respondent is now, and at all times mentioned herein has been, in 
substantial competition with other individuals, and with partnerships 
and corporations likewise engaged in the sale and distribution of 
bookkeeping systems in commerce between and among the various 
States of the United States and in the District of Columbia. 

Par. 2. In the course and conduct of his business, as aforesaid, the 
respondent is now, and has been for several years last past, engaged 
in the sale and distribution of a bookkeeping system known as a 
“Serval-System.” It is designed primarily for farmers’ uses and 
consists of a card system for items of expense and income, a pocket 
adding machine, a cardboard file and a cabinet, together with instruc- 
tions for using the system. The system is price-marked to sell for- 
$7.50, regular price, or for $5.75, special price. Until about the begin- 
ning of 1936, the respondent sold said system direct to the user. 
During the past year or more, he has been selling, and is now selling, 
said system in group lots to so-called distributors or territorial super- 
visors for resale to the ultimate purchaser. With these said terri- 
torial supervisors, respondent enters into written contracts which 
specify, among other things, the territory assigned to the supervisor, 
the maximum number of Serval-Systems he agrees to purchase, and 
the total amount of the cash deposit paid by said supervisor on the. 
number of Serval sets contracted for. 

Par. 3. Respondent’s sales method is to contact a prospective dis- 
tributor or territorial supervisor, usually a farmer, and convince said 
prospect that the Serval-System is something every farmer should 
have. He then proceeds to sell the prospect on the idea that it is a 
proposition out of which he can make some money in his spare 
time. 

As an inducement to prospects to enter into the said written con- 
tracts to become respondent’s distributors or territorial supervisors 
and to purchase a specified number of the Serval-Systems, the 
respondent, in person and through his agents, has represented, and 
still represents, to prospects, among other things, that the Serval- 
Systems are easy to sell and that he has sold a large number of them 
in the community, displaying to the prospect the signed orders of 
a number of farmers with whom the prospect is acquainted and 
also displaying bank deposit slips indicating sizeable bank accounts 
in the local banks as a result of the sale of the systems locally. 
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Respondent also represents to the prospect that the local bankers and 
business men have indorsed the Serval-System and in support of 
this representation, respondent displays one of the systems contain- 
ing advertisements from a number of the local bankers and business 
men. 

As a further inducement to said prospects to become respondent’s 
distributors, respondent has represented, and still represents, that he 
is in search of a local representative or distributor to supervise sales 
of the Serval-Systems in certain territories; that said supervisor is 
not required to put up any cash and is not required to do any actual 
selling; but that the respondent will organize and train sales forces 
to do the actual selling and all the supervisor is required to do is 
take in the money, pay the salesmen their commissions, take out his 
share, and send the balance to the respondent. 

As a final step in respondent’s sales method and as a further in- 
ducement to the prospect to sign the aforementioned contract and 
purchase a specified number of the Serval-Systems, the respondent 
represents to the prospect that a new plan has been devised whereby 
the prospect can be paid a greater commission on each sale of the 
Serval-System than was formerly the case but that in order to make 
this new plan possible respondent has been required to make a cash 
advance of 50 cents per set to a printing company to have a specified 
number of the Serval-Systems printed at one time and placed in their 
warehouse, subject to call from the supervisor, and it will therefore 
be necessary for the said supervisor to reimburse the respondent for 
the said cash advance made. The minimum amount to be advanced 
is $402, and the maximum amount is usually $1,206. After the con- 
tract is entered into and the cash deposit is paid over to the respond- 
ent, the said supervisor is then entitled to order from the printer the 
number of sets called for in his said contract upon the payment of 
the additional sum of $1.70 per set to the printer. 

Par. 4. The said Serval-Systems are not easy to sell and the sales 
made to farmers in the prospect’s community, evidenced by signed 
orders displayed to the prospect, are not made at either the regular 
or the special price, as the prospect is led to believe, but at prices 
substantially lower than either said regular or special price, al- 
though the prospect is not apprized of that fact. The bank deposits, 
evidenced by deposit slips exhibited to the said prospect, are not 
made as a result of sales of the Serval-System in a nearby com- 
munity, as the prospect is led to believe, but are made from funds 
obtained by respondent from other sources. Furthermore, the repre- 
sentation that the system has been indorsed by local bankers and 
business men is untrue. 
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The representation that respondent is in search of a local dis- 
tributor or representative for a designated territory or community is 
untrue, in that any member of any community can become respond- 
ent’s representative or supervisor if he has capital sufficient to make 
the advance payment on the required number of respondent’s Serval- 
Systems at the time the contract is signed. Respondent does not 
actually grant any exclusive territory to such distributors, if other 
sales can be made to other distributors in the same territory. The 
representations that the supervisor is not required to do any actual 
selling and that the respondent will organize and train sales forces 
are untrue. Once the contract between respondent and the supervisor 
is signed and the amount of cash deposit or initial payment specified 
in the contract is paid over to the respondent, said respondent leaves 
the community without training any sales force, never to return, and 
the so-called supervisor is left to dispose of the Serval-Systems in 
any manner possible. The representation that the supervisor is not 
required to put up any cash is untrue. At the time the afore- 
mentioned contract is signed between respondent and his territorial 
supervisor, said supervisor is required to advance a cash deposit of 
50 cents on each Serval-System contracted for, the number of systems 
being arrived at by estimating the probable number that can be sold 
in the designated territory. 

The respondent’s representation that he has contracted with the 
printer for a large number of Serval sets upon which he has made a 
cash advance of 50 cents per set is untrue. Respondent has a contract 
with the printing company to make up the sets as orders are placed 
for them, but respondent makes no cash advance or deposit upon 
the sets. The printer’s bill for printing the sets is paid by the 
supervisors when they receive the sets. 

Par. 5. The use by respondent of the representations described 
above has had, and now has, the capacity and tendency to mislead and 
deceive, and has misled a substantial number of the purchasing public 
into the erroneous beliefs that such representations are true. Acting 
under such mistaken and erroneous beliefs induced by the false and 
misleading statements and representations above referred to, the 
public has purchased a substantial number of said bookkeeping sets 
with the result that trade has been unfairly diverted to the respondent 
from his competitors likewise engaged in the sale and distribution, 
and in the manufacture, sale, and distribution, of bookkeeping sets, 
card indexing systems, and cost accounting systems, in commerce 
among and between the various States of the United States and in 
the District of Columbia. 
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CONCLUSION 


ry 


The aforesaid acts and practices of the respondent Waldo W. 
Townsley, an individual, doing business under the trade name Serval- 
System, are to the prejudice and injury of the public and of 
respondent’s competitors, and constitute unfair methods of com- 
petition in commerce, within the intent and meaning of the Federal 
Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer filed 
herein on March 21, 1938, whereby respondent admitted all the mate- 
rial allegations of the complaint to be true, and the Commission 
having made its findings as to the facts and its conclusion that said 
respondent has violated the provisions of the Federal Trade 
Commission Act. 

It is ordered, That the respondent, Waldo W. Townsley, an indivi- 
dual, doing business under the trade name Serval-System, or under 
any other trade name, his agents, representatives, and employees, in 
connection with the offering for sale, sale and distribution of a book- 
keeping system now designated a Serval-System, whether sold under 
that name or under any other name, in interstate commerce or in the 
District of Columbia, do forthwith cease and desist from represent- 
ing, in any manner whatsoever : 

1. That said bookkeeping system is easy to sell; 

2. That large numbers of sets of said system have been sold in any 
given community unless such is the fact; 

3. That the system is indorsed by local banks and _ business 
concerns; 

4. That the respondent is in search of a local representative or 
territorial distributor to supervise the sale of said systems in a given 
territory ; 

5. That no cash outlay is required by so-called local representatives 
or territorial supervisors ; 

6. That the so-called local representatives or territorial distributors 
are required to do no selling; and that their only duty is to handle the 
money, supervise and pay the salesmen ; 

7. That respondent will organize and train sales forces to sell the: 
sets under the supervision of a so-called local representative or terri- 
torial supervisor ; 
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8. That greater commissions are obtainable if a cash advance 
sufficient to cover cost of printing the systems contracted for is made 
by the so-called local representative or territorial distributor. 

It as further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which he has complied with this order. 
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In THe MATTER OF 


MORRIS E. NEWMAN, INDIVIDUALLY, AND TRADING AS. 
AUTOMOTIVE TEST LABORATORIES OF AMERICA 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 33828. Complaint, Feb. 9, 1938—Decision, Apr. 29, 1938 


Where an individual engaged in preparation, printing and sale of so-called 
“Certificates of Merit” and “Seals of Approval” to manufacturers of various 
products, for their use in advertising same in interstate commerce, and 
customarily typing in said certificates the claims made by the various 
manufacturers, and not the results of scientific, impartial tests, and cus- 
tomarily soliciting and accepting suggestions made by such manufacturers 
as to contents and wordings of said certificates and changing same to cor- 
respond with wishes and requests of such manufacturers, without investiga- 
tion of or regard to truth or falsity of statements— 

(a) Used word “Laboratories” in his trade-name and displayed Same in his 
letterheads, advertising and correspondence ecards, and depicted on his 
letterheads lithographed pictures of scientists and scientific equipment to 
imply and suggest that he had a laboratory, notwithstanding fact he 
neither owned nor operated any laboratory, but only office space in the rear 
of an automotive trade school, and employed no technicians; 

(0) Represented that he made independent, impartial and scientific tests of 
products submitted, in a laboratory containing apparatus necessary for 
testing products involved in each case, notwithstanding fact he neither 
made nor was equipped to make such tests, and issued fictitious ‘“Cer- 
tificates of Merit” and “Seals of Approval” and mailed same to individual 
coneerns throughout the United States; 

(c) Referred to himself, in his correspondence with prospective customers 
and in other advertising matter, as a “safety engineer,’ and as president of 
his organization and referred to his laboratory as an engineering depart- 
ment, and represented that he had in his employ “Laboratory Engineers,” 
and had laboratory equipment, and made a practice of having various indi- 
viduals sign the so-called “Certificates of Merit” as “Laboratory Engineers,” 
notwithstanding fact he was not an engineer of any kind, and his organi- 
zation was nothing more than a trade-name used by him and was not a cor- 
poration and he had neither engineering department, laboratory, nor 
laboratory engineers; 

(d) Listed in his advertising and letterheads a Consultant Advisory Board of 
11 men, with their respective official titles, and held out and represented 
same as assistants and consultants who assisted him in conducting tests,. 
notwithstanding fact that some of them had never given their consent to 
the use of their names and none of them had ever received anything to 
test ; 

(e) Represented in correspondence with prospective customers and in his 
advertising matter that his organization was the only one of its kind in the 
country and was comparable to the Good Housekeeping Institute, and was 
recognized currently as the adopted standard in the automotive, chemical 
and accessories field, and used on personal cards and letterheads picture of 
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the seven-story building belonging to said automotive school, with words: 
“7 floors of modern test automotive equipment,” notwithstanding fact his 
said organization had no standing whatever in the field of testing auto- 
motive products and accessories, and occupied only one small room of the 
building in question, and his apparatus consisted of a filing cabinet and a 
few pieces of furniture; and 

(f) Represented in correspondence with prospective customers that he received 
on an average of from 200 to 300 letters of inquiry monthly from manu- 
facturers of some products, and, in connection with products he was seeking 
to test, that he had received inquiries relative thereto, facts being he 
never received any such number of inquiries a month and had had no such 
inquiries as to tests sought by him; 

With capacity and tendency to mislead and deceive manufacturers and dis- 
tributors of automotive products and others respecting the status, char- 
acter and organization of his said business and the value, truth, impartial 
and scientific character of said “Certificates of Merit” and “Seals of 
Approval” issued by him, and with result that manufacturers and dis- 
tributors of automotive products and others were thereby induced to 
have their products tested by him, and to purchase said so-called certificates 
and seals, to their detriment and injury and that of purchasing public, and 
that of competitors who do not and will not use such false and fictitious 
certificates, and of legitimate scientific testing laboratories engaged in 
business of testing such and other products and devices, and in sale of 
printed matter containing approval of products, after having been scien- 
tifically tested, to manufacturers of said products for their use in adver- 
tising same in interstate commerce, and with result of furnishing dishonest 
customers with vehicle for misbranding and falsely and misleadingly ad- 
vertising articles in commerce, and thereby deceiving and exploiting pur- 
chasing public, and of unfairly diverting trade to him from competitors 
truthfully engaged, as aforesaid, in testing such and other products, and 
who conduct their tests in an impartial and scientific manner, and from 
manufacturers and distributors of such and other products who will not 
and do not use such false and fictitious certificates, to those who will and do 
use same; to the substantial injury of competition in commerce among 
the various States and in the District of Columbia: 

Held, That such acts and practices were to the prejudice of the public and 
competitors and constituted unfair methods of competition. 


Mr. Merle P. Lyon for the Commission. 
CoMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Commis- 
sion, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Morris FE. 
Newman, individually and as sole trader under the style and name 
of Automotive Test Laboratories of America, hereinafter sometimes 
referred to as respondent Newman, has been, and is, using unfair 
methods of competition in commerce, as “commerce” is defined in said 
act, and it appearing to the said Commission that a proceeding by it 
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in respect thereof would be in the public interest, hereby issues its 
complaint, stating its charges in that respect as follows: ; 

Paracrapu 1. The said respondent, Morris E. Newman, 1s an In- 
dividual trading under the style and name of Automotive Test Lab- 
oratories of America, having his office and principal place of busi- 
ness in the rear of Greer College, an automotive trade school located 
at 2024 South Wabash Avenue, Chicago, Il. 

Said respondent, for more than two years last past, has been, and 
is now, engaged in the business of preparing, printing and selling 
so-called “Certificates of Merit” and “Seals of Approval” to manu- 
facturers of various products to be used by said manufacturers in 
advertising their products sold in interstate commerce. Said re- 
spondent causes his said “Certificates of Merit” and “Seals of Ap- 
proval,” when sold, to be transported from his said place of business 
in the State of Illinois to the purchasers thereof located in the several 
States of the United States other than the State of Illinois. 

Said respondent, in the course and conduct of his said business, 
has been, for more than two years last past, and is now, in compe- 
tition with other individuals, firms, and partnerships engaged in the 
business of testing automotive and other products and devices and in 
preparing, printing and selling printed matter and labels containing 
approval of products, after they have been scientifically tested, to 
manufacturers of various products to be used by said manufacturers 
in advertising their products sold in interstate commerce. 

Par. 2. In the course of his said business, and for the purpose of 
inducing individuals, firms and corporations to purchase his said 
“Certificates of Merit” and “Seals of Approval” to be used in ad- 
vertising their respective products, respondent makes the following 
representations in letters sent to prospective customers: 

Would you be interested in learning how our organization could help your 
men sell your automotive product with reduced sales resistance? And this at 
very small cost to you. Countless manufacturers and sales organizations are 
now using our “Certificate of Merit” and “Seal of Approval.” How about you? 

The enclosed facsimile of our “Certificate of Merit” and “Seal of Approval” 
should interest you, as it has over three hundred nationally known manufac- 
turers of automotive products. Bolster up your sales by breaking down sales 
resistance; give your men, agents, salesmen something to talk about, instil 


confidence in the product through an unbiased testimonial; the result will be 
additional business. 

Can refer you to anyone of over hundreds of satisfied users who will gladly 
attest to our claims. 

You should be interested in learning how more than 400 nationally known 
automotive manufacturers are using our “Certificate of Merit” and “Seal of 
Approval” as an aid to better merchandising. Recognized throughout the United 
States by the vast automotive trade, sales resistance can best be met through 
the service offered you, and your men will welcome such cooperation. 
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Furthermore, said respondent in issuing said “Certificates of 
Merit” habitually and customarily types in said Certificates the 
claims made by the various manufacturers and not the result of 
scientific, impartial tests conducted by respondent. Respondent 
habitually and customarily solicits and accepts suggestions made by 
the various manufacturers as to the contents and wording of said 
“Certificates of Merit,” and makes changes in the Certificates to cor- 
respond with the wishes and requests of said manufacturers; with- 
out investigation of, or regard to, the truth or falsity of the 
statements. 

Par. 3. Said respondent, in the course and conduct of his said 
business engages in the following false and misleading representa- 
tions, acts and practices: 

1. Uses the word “Laboratories” in his trade name, which appears 
in his trade name, which appears in his letterheads, advertising cards 
and correspondence, when in truth and in fact he does not own or 
operate any laboratories but only occupies office space in the rear of 
said Greer College; carries on his letterheads, lithographed pictures 
of scientists and scientific equipment to imply and suggest that he 
has a laboratory, when in fact he does not have a laboratory and does 
not employ any technicians. 

2. Represents that he makes independent, impartial and scientific 
tests of products submitted to him for tests in a laboratory containing 
apparatus necessary for testing products involved in each case, when 
in truth and in fact he does not make independent, impartial or 
scientific tests, but issues fictitious “Certificates of Merit” and “Seals 
of Approval” and mails the same to individuals and firms throughout 
the United States. 

3. Refers to himself in his correspondence with prospective cus- 
tomers, and in other advertising matter, as a “safety engineer,” when 
in truth and in fact he is not an engineer of any kind. 

4. Refers to himself in his correspondence with prospective cus- 
tomers, and in other advertising matter, as the president of his 
organization, when in fact his organization is nothing more than a 
trade name used by respondent as an individual and is not a cor- 
poration or incorporated ; and refers to his laboratory and engineering 
department, and represents that he has in his employ laboratory 
engineers and equipment; makes a practice of having various indi- 
viduals sign the so-called “Certificates of Merit” as “Laboratory En- 
gineers,” when in truth and in fact respondent does not have an 
engineering department, laboratory or laboratory engineers. 

5. Lists in his advertising and letterheads a Consultant Advisory 
Board of eleven men, with their respective official titles, whom he 


1238 FEDERAL TRADE COMMISSION DECISIONS 
Complaint 26 F. T. C. 


holds out and represents to be assistants and consultants to assist 
respondent in conducting tests, when in truth and in) fact some of 
them have never given consent, to the use of their names, and none 
of them have ever received anything to test. 

6. Represents in correspondence with prospective customers, and 
in his advertising matter, that his organization is the only one of its 
kind in the country, and is comparable to the Good Housekeeping 
Institute, and is recognized today as the adopted standard in the 
automotive, chemical and accessories field; uses on personal cards and 
letterheads the picture of the seven story building belonging to the 
Greer College with the words “7 floors of modern test automotive 
equipment,” when in truth and in fact said respondent’s organization 
has no standing whatever in the field of testing automotive products 
and accessories, and respondent’s organization occupies only one small 
room of the building belonging to Greer College and his apparatus 
consists of a filing cabinet and a few pieces of furniture. 

7. Represents in correspondence with prospective customers that he 
receives on an average from 200 to 300 letters of inquiry per month 
from. manufacturers of some products, when as a matter of fact 
respondent never received any such number of inquiries per month. 

8. Represents in correspondence with prospective customers that 
he has received several inquiries relative to the products he is seeking 
to test, when as a matter of fact no such inquiries have been received. 

Par. 4. The use by said respondent of each and all of the false and 
misleading statements, representations and practices in the manner 
hereinabove described in paragraphs 2 and 3 of this complaint has 
had, and still has, the capacity and tendency to mislead and deceive 
manufacturers and distributors of automotive products and others 
regarding the status, character and organization of said respondent, 
and the value, truth, impartiality and scientific character of the 
“Certificates of Merit” and “Seals of Approval” issued by said 
respondent. As a direct consequence of the said false, misleading 
statements and representations and the deceptive acts and practices 
of said respondent, as hereinabove set forth, and the erroneous and 
mistaken beliefs induced thereby, manufacturers and distributors of 
automotive products and others have been induced to have their 
products tested by respondent and to’ purchase the so-called “Certifi- 
cates of Merit” and “Seals of Approval” issued by him to their 
detriment and injury, as well as to the detriment and injury of the 
purchasing public, and to the detriment and injury of competitors 
who do not and will not use such false and fictitious certificates, and 
to the injury of legitimate, scientific testing laboratories engaged in 
the business of testing automotive and other products and devices, 
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and in the sale of printed matter containing approval of products 
after they have been scientifically tested to manufacturers of various 
products used by said manufacturers in advertising their products 
sold in interstate commerce. 

The issuance by respondent of his false and misleading so-called 
“Certificates of Merit” and “Seals of Approval” furnishes dishonest 
customers with vehicles for misbranding and falsely and mislead- 
ingly advertising articles moving in commerce between and among 
the various States of the United States and thus to deceive and exploit 
the purchasing public, and the use of such deceptive, misleading, and 
false certificates has tended to result and has resulted, in unfairly 
diverting trade to the respondent from competitors engaged in the 
testing of automotive and other products who truthfully advertise 
their laboratories and equipment and the value of their tests and 
certificates, and who conduct their tests in an impartial and scientific 
manner; and also in unfairly diverting trade from manufacturers 
and distributors of automotive and other products who will not and 
do not use false and fictitious certificates to competitors who will, and 
do, use the so-called “Certificates of Merit” and “Seals of Approval” 
issued by the respondent. 

As a result thereof injury has been, and is now being done, by the 
respondent to commerce between and among the various States of the 
United States and the District of Columbia. 

Par. 5. The foregoing said acts, practices and representations con- 
stitute unfair methods of competition in commerce within the intent 
and meaning of Section 5 of an Act of Congress, entitled “An Act 
to create a Federal Trade Commission, to define its powers and duties, 
and for other purposes,” approved September 26, 1914. 


Report, Finprnes As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on February 9, 1938 issued, and on 
February 10, 1938 served, its complaint in this proceeding upon the 
respondent, Morris E. Newman, individually and as sole trader 
under the style and name of Automotive Test Laboratories of 
America, charging him with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance and service of said complaint, the respondent filed an 
answer admitting all the material allegations of the complaint to be 
true, and stated that he waived hearing on the charges set forth in 
the complaint and the taking of further evidence and all other inter- 
vening procedure, which answer was duly filed in the office of the 
Commission on March 18, 1938. Thereafter this proceeding regu- 
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larly came on for final hearing before’the Commission on the said 
complaint and answer, and the Commission, having duly considered 
the matter and being now fully advised in the premises, finds that 
this proceeding is in the interest of the public and makes this its 
findings as to the facts and its conclusion drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paracrary 1. The respondent, Morris E. Newman, is an individual 
trading under the style and name of Automotive Test Laboratories 
of America, having his office and principal place of business in the 
rear of Greer College, an automotive trade school located at 2024 
South Wabash Avenue, Chicago, Ill. He is and for more than 2 
years last past has been, engaged in the business of preparing, print- 
ing, and selling so-called “Certificates of Merit” and “Seals of 
Approval” to manufacturers of various products to be used by said 
manufacturers in advertising their products sold in interstate com- 
merce. Said respondent causes his said “Certificates of Merit” and 
“Seals of Approval,” when sold, to be transported from his place of 
business in the State of Illinois to the purchasers thereof located in 
the several States of the United States other than the State of 
Illinois. 

In the course and conduct of his said business, the respondent has 
been, for more than two years last past, and is now, in competition 
with other individuals, firms, and partnerships engaged in the busi- 
ness of testing automotive and other products and devices, and in 
preparing, printing, and selling printed matter and labels containing 
approval of products, after they have been scientifically tested, to 
manufacturers of various products to be used by said manufacturers 
in advertising their products sold in interstate commerce. 

Par. 2. In the course of his said business, as described in paragraph 
1 hereof, and for the purpose of inducing individuals, firms, and cor- 
porations to purchase his said “Certificates of Merit” and “Seals of 
Approval” to be used in advertising their respective products, 
respondent makes the following representations in letters sent to 
prospective customers: 

Would you be interested in learning how our organization could help your 
men sell your automotive product with reduced sales resistance? And this 
at very small cost to you. Countless manufacturers and sales organizations. 
are now using our “Certificates of Merit” and “Seals of Approval.” How about 
you? 

Furthermore, said respondent in issuing said “Certificates of 
Merit,” habitually and customarily types in said Certificates the 
claims made by the various manufacturers and not the result of 
scientific, impartial tests conducted by respondent. Respondent 
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habitually and customarily solicits and accepts suggestions made by 
the various manufacturers as to the contents and wording of said 
“Certificates of Merit,” and makes changes in the Certificates to 
correspond with the wishes and requests of said manufacturers, 
without investigation of, or regard to, the truth or falsity of the 
statements. 

Par. 3. Said respondent, in the course and conduct of his said 
business engages in the following false and misleading representa- 
tions, acts, and practices: 

1. Uses the word “Laboratories” in his trade name, which appears 
in his letterheads, advertising cards and correspondence, when in 
truth and in fact he does not own or operate any laboratories but 
only occupies office space in the rear of said Greer College; carries 
on his letterheads, lithographed pictures of scientists and scientific 
equipment to imply and suggest that he has a laboratory, when in 
fact he does not have a laboratory and does not employ any 
technicians. 

2. Represents that he makes independent, impartial and scientific 
tests of products submitted to him for tests in a laboratory con- 
taining apparatus necessary for testing products involved in each 
case, when im truth and in fact he does not make independent, im- 
partial or scientific tests, but: issues fictitious “Certificates of Merit” 
and “Seals of Approval” and mails the same to individuals and 
firms throughout the United States. 

3. Refers to himself in his correspondence with prospective 
customers, and in other advertising matter, as a “safety engineer,” 
when in truth and in fact he is not an engineer of any kind. 

4. Refers to himself in his correspondence with prospective 
customers, and in other advertising matter, as the president of his 
organization, when in fact his organization is nothing more than a 
trade name used by respondent as an individual and is not a corpo- 
ration or incorporated; and refers to his laboratory and engineering 
department, and represents that he has in his employ laboratory 
engineers and equipment; makes a practice of having various indi- 
viduals sign the so-called “Certificates of Merit” as “Laboratory 
Engineers,” when in truth and in fact respondent does not have an 
engineering department, laboratory or laboratory engineers. 

5. Lists in his advertising and letterheads a Consultant Advisory 
Board of 11 men, with their respective official titles, whom he holds 
out and represents to be assistants and consultants to assist respond- 
ent in conducting tests, when in truth and in fact some of them have 
never given consent to the use of their names, and none of them have 
ever received anything to test. 
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6. Represents in correspondence with prospective customers, and 
in his advertising matter, that his organization is the only one of its 
kind in the country and is comparable to the Good Housekeeping 
Institute, and is recognized today as the adopted standard in the 
automotive, chemical, and accessories field; uses on personal cards 
and letterheads the picture of the seven-story building belonging to 
the Greer College with the words “7 floors of modern test automotive 
equipment,” when in truth and in fact said respondent’s organization 
has no standing whatever in the field of testing automotive products 
and accessories, and respondent’s organization occupies only one 
small room of the building belonging to Greer College and his 
apparatus consists of a filing cabinet and a few pieces of furniture. 

7. Represents in correspondence with prospective customers that 
he receives on an average from 200 to 300 letters of inquiry per month 
from manufacturers of some products, when as a matter of fact 
respondent never received any such number of inquiries per month. 

8. Represents in correspondence with prospective customers that 
he has received several inquiries relative to the products he is seeking 
to test, when as a matter of fact no such inquiries have been received. 

Par. 4. The use by said respondent of each and all of the false and 
misleading statements, representations and practices in the manner 
hereinabove described in paragraphs 2 and 3 hereof has had, and still 
has, the capacity and tendency to mislead and deceive manufacturers 
and distributors of automotive products and others regarding the 
status, character and organization of said respondent, and the value, 
truth, impartiality and scientific character of the “Certificates of 
Merit” and “Seals of Approval” issued by said respondent. As a 
direct consequence of the said false, misleading statements and repre- 
sentations and the deceptive acts and practices of said respondent, as 
hereinabove set forth, and the erroneous and mistaken beliefs induced 
thereby, manufacturers and distributors of automotive products and 
others have been induced to have their products tested by respondent 
and to purchase the so-called “Certificates of Merit” and “Seals of 
Approval” issued by him to their detriment and injury, as well as to 
the detriment and injury of the purchasing public, and to the detri- 
ment and injury of competitors who do not and will not use such 
false and fictitious certificates, and to the injury of legitimate, scien- 
tific testing laboratories engaged in the business of testing automotive 
and other products and devices, and in the sale of printed matter 
containing approval of products after they have been scientifically 
tested, to manufacturers of various products used by said manufac- 
turers in advertising their products sold in interstate commerce. 
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The issuance by respondent of his false and misleading so-called 
“Certificates of Merit” and “Seals of Approval” furnishes dishonest 
customers with vehicles for misbranding and falsely and misleadingly 
advertising articles moving in commerce between and among the 
_ various states of the United States and thus to deceive and exploit 
the purchasing public, and the use of such deceptive, misleading and 
false certificates has tended to result, and has resulted, in unfairly 
diverting trade to the respondent from competitors engaged in the 
testing of automotive and other products who truthfully advertise 
their laboratories and equipment and the value of their tests and 
certificates, and who conduct their tests in an impartial and scientific 
manner; and also in unfairly diverting trade from manufacturers 
and distributors of automotive and other products who will not and 
do not use false and fictitious certificates to competitors who will, and 
do, use the so-called “Certificates of Merit” and “Scals of Approval” 
issued by the respondent. 

As a result thereof substantial injury has been, and is now being 
done, by the respondent to competition in commerce between and 
among the various States of the United States and the District of 
Columbia. 

CONCLUSION 


The foregoing acts and practices of the respondent, Morris E. New- 
man, individually and as sole trader under the style and name of 
Automotive Test Laboratories of America, are to the prejudice of the 
public and of respondent’s competitors, and constitute unfair methods 
of competition in commerce, within the intent and meaning of the 
Federal Trade Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission and the answer of re- 
spondent, in which answer respondent admits all the material allega- 
tions of the complaint to be true, and states that he waives hearing 
on the charges set forth in said complaint and that, without further 
evidence or other intervening procedure, the Commission may issue 
and serve upon him findings as to the facts and conclusion and an 
order to cease and desist from the violations of law charged in the 
complaint, and the Commission having made its findings as to the 
facts and conclusion that said respondent has violated the provisions 
of the Federal Trade Commission Act. 

It is ordered, That the respondent Morris E. Newman, individually 
and as a sole trader under the style and name of Automotive Test 
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Laboratories of America, or under any other trade name, in connec- 
tion with the offering for sale, sale and distribution of so-called “Cer- 
tificates of Merit” and “Seals of Approval” or in connection with the 
offering for sale, sale and distribution of a so-called testing service 
for automotive or other products or writings purporting to evidence 
the result of tests, in interstate commerce or in the District of Colum- 
bia, do forthwith cease and desist from representing, directly or by 
implication : 

1. That the respondent makes independent, impartial, and scientific 
tests of automotive and other products submitted to him for tests, 
unless such is the fact; 

2. That the respondent is a safety engineer and president of an 
organization operating or controlling a laboratory or engineering 
department equipped with the necessary apparatus, and manned by 
trained scientists and technicians, for testing automotive and other 
products, unless such are the facts; 

3. That respondent has a Consultant Advisory Board of 11 men to 
assist him in conducting tests; that he receives on an average from 
200 to 800 letters of inquiry per month from manufacturers of auto- 
motive and other products; and that he has received several inquiries 
relative to the products he is seeking to test, unless such are the facts; 

4. That respondent’s organization is the only one of its kind in the 
country, and is comparable to the Good Housekeeping Institute, and 
is recognized today as the adopted standard in the automotive, chemi- 
cal, and accessories field, unless such are the facts; 

It is further ordered, That the respondent do forthwith cease and 
desist from: 

(a) Using on his letterheads, personal cards, or otherwise the word 
“Laboratories,” pictures of purported scientists and scientific equip- 
ment, or the picture of the seven-story building occupied by Greer 
College, either alone or in conjunction with the words “7 floors of 
modern test automotive equipment,” unless and until respondent in 
fact conducts a scientific laboratory and employs trained scientists 
and technicians, and unless and until respondent has some actual 
connection with the said Greer College as owner or employee or oth- 
erwise through which he actually uses all the facilities and equip- 
ment of said Greer College in said business. 

(6) Preparing and issuing to sellers of automotive or other prod- 
ucts in said commerce so-called “Certificates of Merit” and “Seals of 
Approval” or other instruments in writing purportedly showing the 
result of tests conducted by the respondent, unless and until re- 
spondent owns, operates or controls a laboratory and employs trained 
scientists and technicians and is equipped to test and does test such 
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automotive and other products in the manner and with the methods 
used by recognized scientific laboratories. 

It is further ordered, That the respondent shall, within 60 days 
after service upon him of this order, file with the Commission a re- 
port in writing setting forth in detail the manner and form in which 
he has comphed with this order. 
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‘In THE MATTER OF 


WEST PENN DISTILLING COMPANY, INC. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT, 26, 1914 


Docket 2620. Complaint, Nov. 9, 1935—Decision, May 9, 1938 


Where a corporation engaged as wholesaler and rectifier in purchasing, recti- 
fying, blending, and bottling whiskies, gins, and other alcoholic beverages, 
and in the sale thereof in a course of trade and commerce between and 
among the various states and in the District of Columbia, in substantial 
competition with (@) others engaged in manufacture, by true distillation, 
of whiskies, gins, and other such beverages from mash, wort, or wash, and 
in sale thereof as aforesaid, and who truthfully use words “Distillery,” 
“Distilleries,’ ‘Distillers,’ or “Distilling” as part of their corporate or 
trade names, and on their stationery and catalogs, and on labels of bottles 
in which they sell and ship their products and (0b) with those engaged in 
business of purchasing, rectifying, blending, and bottling whiskies, etc., and 
in sale thereof as hereinbefore set forth, and who do not thus use said 
words; and engaged, in course of its said business, in redistillation of alco- 
hol, purchased but not produced by it, over juniper berries and other aro- 
matics, through use of still for production of gins by process of rectifica- 
tion as aforesaid, but neither operating nor controlling any place or places 
where spirituous beverages are made by process of original and continuous: 
distillation from mash, wort, or wash and neither a distillery nor a dis- 
tiller, as defined in section 3247 of the revised statutes regulating internat 
revenue, nor as commonly understood by trade and public— 

Represented, through use of corporate name including word “Distilling,” 
printed on stationery, catalogs, and labels attached to bottles in which it 
sold and shipped its said products, and in various other ways, to its cus- 
tomers, and furnished same with means of similarly representing thereby 
to their retailer-vendees and to ultimate vendees of consuming public, that 
it was a distiller and that such whiskies, gins, and other alcoholic bever- 
ages were by it made through process of distillation from mash, wort, or 
wash ; notwithstanding fact it was not a distiller and was not engaged, as 
long definitely understood from word “Distilling” by wholesale and retail 
trade and ultimate purchasing public, as meaning manufacture of spirit- 
uous liquors by original and continuous distillation from mash, wort, or 
wash, through continuous closed pipes and vessels until manufacture is 
complete, in distilling the said whiskies, etc., thus bottled, labeled, sold, 
and transported by it; 

With capacity and tendency to mislead and deceive dealers and purchasing 
public into the belief that it was a distiller and that said whiskies, gins, 
and other spirituous beverages sold by it were by it made or distilled from 
mash, ete., by one continuous process, as above set forth, and to induce 
dealers and purchasing public, in such belief, and in response to prefer- 
ence of a substantial portion of latter for purchase from distillers, to buy 
its said whiskies, gins, and other alcoholic beverages, rectified and bottled 
by it, and thereby unfairly divert trade to it from its competitors who do- 
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not, by their corporate or trade name or in any other manner, misrepre- 
sent that they are distillers: 
Held, That such acts and practices, were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 
Before Mr. John J. Keenan, trial examiner. 
Mr. PGad B, Morehouse and Mr. DeWitt T. Puckett for the Com- 
mission. 
Mr, Hall Johnston, of Washington, D. C., for respondent. 


COMPLAINT 


Pursuant to the provisions of an Act of Congress approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that West Penn 
Distilling Co., Inc., a corporation, hereinafter referred to as respond- 
ent, has been and is using unfair methods of competition in com- 
merce as “commerce” is defined in said act, and it appearing to the 
said Commission that a proceeding by it in respect thereof would be 
in the public interest, hereby issues its complaint, stating its charges 
in that respect as follows: 

Paracrapy 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Pennsylvania, with 
its office and principal place of business in the city of New Kensing- 
ton, in said State. It is now, and for more than 1 year last past 
has been, engaged in the business of a wholesaler and rectifier, pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
alcoholic beverages and in the sale thereof in constant course of trade 
and commerce between and among the various States of the United 
States and in the District of Columbia. In the course and conduct 
of its said business it causes its said products when sold to be trans- 
ported from its place of business into and through various States of 
the United States to the purchasers thereof, consisting of whole- 
salers and retailers, located in other States of the United States and 
the District of Columbia. In the course and conduct of its business 
as aforesaid respondent is now, and for more than 1 year last past 
has been in substantial competition with other corporations and with 
individuals, partnerships, and firms engaged in the manufacture by 
true distillation of whiskies, gins, and other alcoholic beverages from 
mash, wort, or wash, and in the sale thereof in trade and commerce 
between and among the various States of the United States and in 
the District of Columbia; and in the course and conduct of its busi- 
ness as aforesaid respondent is, and for more than 1 year last past 
has been, in substantial competition with other corporations and with 
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individuals, firms, and partnerships engaged in the business of pur- 
chasing, rectifying, blending, and bottling whiskies, gins, and other 
alcoholic beverages and in the sale thereof in commerce between and 
among the various States of the United States and in the District 
of Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said there is a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by respond- 
ent, is redistilled over juniper berries and other aromatics. Such 
rectification of alcoholic spirits does not make or constitute respond- 
ent a distillery or a distiller, as defined in Section 3247 of the Revised 
Statutes regulating Internal Revenue, nor as commonly understood 
by the public and the liquor industry. For a long period of time the 
word “distilling” when used in connection with the liquor industry 
and with the products thereof has had and still has a definite sig- 
nificance and meaning to the minds of wholesalers and retailers in 
such industry and to the ultimate purchasing public, to wit, the 
manufacturing of spirituous liquors by an original and continuous 
distillation from mash, wort, or wash, through continuous closed 
pipes and vessels until the manufacture thereof is complete, and a 
substantial portion of the purchasing public prefers to buy spirituous 
liquors bottled and prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid by 
the use of the word “Distilling” in its corporate name, printed on its 
stationery, catalogs, and on the labels attached to the bottles in which 
it sells and ships its said products, and in various other ways, re- 
spondent represents to its customers and furnishes them with the 
means. of representing to their vendees, both retailers and the ulti- 
mate consuming public, that it is a distiller and that the said whis- 
kies, gins, and other alcoholic beverages therein contained were by 
it manufactured through the process of distillation from mash, wort, 
or wash, when, as a matter of fact, respondent is not a distiller, does 
not distill the said whiskies, gins, and other alcoholic beverages by it 
so bottled, labeled, sold, and transported, and merely by the use of 
a still operated by it as aforesaid in the production of gin does not 
distill the whiskies, gins, and other spirituous beverages by it so 
bottled, labeled, sold, and transported in the sense in which the word 
“distilled” is commonly accepted and understood by those engaged in 
the liquor trade and the public. Respondent does not own, operate, 
or control any place or places where spirituous beverages are manu- 


factured by a process of original and continuous distillation from 
mash, wort, or wash. 
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Par. 4. There are among the competitors of respondent engaged in 
the sale of spirituous beverages as mentioned in paragraph 1 hereof 
corporations, firms, partnerships, and individuals who manufacture 
and distill from mash, wort, or wash, whiskies, gins, and other spiritu- 
ous beverages sold by them and who truthfully use the words “dis- 
tillery,” “distilleries,” “distillers,” or “distilling” as a part of their 
corporate or trade names and on their stationery, catalogs, and on the 
labels of the bottles in which they sell and ship such products. There 
are also among such competitors corporations, firms, partnerships, 
and individuals engaged in the business of purchasing, rectifying, 
blending, bottling, and selling whiskies, gins, and other alcoholic 
beverages who do not use the words “distillery,” “distilleries,” “dis- 
tilling,” or “distillers” as a part of their corporate or trade names, 
nor on their stationery, catalogs, advertising, nor on the labels 
attached to the bottles in which they sell and ship their said products. 

Par. 5. The representations by respondent, as set forth in para- 
graph 3 hereof, are calculated to and have a capacity and tendency 
to and do mislead and deceive dealers and the purchasing public into 
the beliefs that respondent is a distiller and that the whiskies, gins, 
and other spirituous beverages sold by respondent are manufactured 
or distilled by it from mash, wort, or wash by one continuous process 
and are calculated to and have the capacity and tendency to and do 
induce dealers and the purchasing public, acting in such beliefs, to 
purchase the whiskies, gins, and other alcoholic beverages rectified 
and bottled by the respondent, thereby diverting trade to respondent 
from its competitors who do not by their corporate or trade name or 
in any other manner misrepresent that they are distillers, and thereby 
respondent does substantial injury to substantial competition in inter- 
state commerce. 

Par. 6. The acts and things above alleged to have been done and 
the false representations alleged to have been made by respondent 
are to the prejudice of the public and the competitors of respondent 
and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Finprnes as To THE Facts, AND OrpDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on November 9, 1935, issued, and on 
November 12, 1935, served, its complaint in this proceeding upon 
respondent, West Penn Distilling Co., Inc., charging it with the use 
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of unfair methods of competition in commerce in violation of the 
provisions of said act. After the issuance of said complaint and the 
filing of respondent’s answer, the Commission, by order entered 
herein, granted respondent’s motion for permission to withdraw said 
answer and to substitute therefor an answer admitting all the 
material allegations of the complaint to be true and waiving the 
taking of further evidence and all other intervening procedure, which 
substitute answer was duly filed in the office of the Commission. 
Thereafter, this proceeding regularly came on for final hearing before 
the Commission on the said complaint and the substitute answer, 
briefs and oral arguments of counsel having been waived, and the 
Commission having duly considered the same and being now fully 
advised in the premises, finds that this proceeding is in the interest 
of the public and makes this its findings as to the facts and its con- 
clusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent is a corporation organized, existing, and 
doing business under the laws of the State of Pennsylvania, with its 
office and principal place of business in the city of New Kensington, 
in said State. For more than 1 year prior to May 22, 1936, and sub- 
sequent to the issuance of the complaint herein, the respondent was 
engaged in business as a wholesaler and rectifier, purchasing, rectify- 
ing, blending, and bottling whiskies, gins, and other alcoholic 
beverages and in the sale thereof in a course of trade and commerce 
between and among the various States of the United States and in 
the District of Columbia. In the course and conduct of its said busi- 
ness, it caused its said products, when sold, to be transported from 
its place of business into and through various States of the 
United States to the purchasers thereof, consisting of whole- 
salers and retailers, located in other States of the United States 
and the District of Columbia. In the course and conduct of its 
business as aforesaid, respondent was in substantial competition with 
other corporations and with individuals, partnerships, and firms 
engaged in the manufacture by true distillation of whiskies, gins, and 
other alcoholic beverages from mash, wort, or wash, and in the sale 
thereof in trade and commerce between and among the various States 
of the United States and in the District of Columbia; and in the 
course and conduct of its business as aforesaid respondent was in 
substantial competition with other corporations and with individuals, 
firms, and partnerships engaged in the business of purchasing, rec- 
tifying, blending, and bottling whiskies, gins, and other alcoholic 
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beverages and in the sale thereof in commerce between and among 
the various States of the United States and in the District of 
Columbia. 

Par. 2. Upon the premises of respondent’s place of business afore- 
said, there was a still for use in the production of gins by a process of 
rectification whereby alcohol, purchased but not produced by re- 
spondent, was redistilled over juniper berries and other aromatics. 
Such rectification of alcoholic spirits did not make or constitute re- 
spondent a distillery or a distiller, as defined in Section 3247 of the 
Revised Statutes regulating Internal Revenue, nor as commonly un- 
derstood by the public and the liquor industry. For a long period of 
time the word “distilling,” when used in connection with the liquor 
industry and with the products thereof, has had, and still has, a 
definite significance and meaning to the minds of wholesalers and re- 
tailers in such industry and to the ultimate purchasing public, to wit, 
the manufacturing of spirituous liquors by an original and continuous 
distillation from mash, wort, or wash, through continuous closed pipes 
and vessels until the manufacture thereof is complete, and a sub- 
stantial portion of the purchasing public prefers to buy spirituous 
liquors bottled and prepared by distillers. 

Par. 3. In the course and conduct of its business as aforesaid by 
the use of the word “Distilling” in its corporate name, printed on its 
stationery, catalogs and on the labels attached to the bottles in which 
it sold and shipped its said products, and in various other ways, re- 
spondent represented to its customers and furnished them with the 
means of representing to their vendees, both retailers and the ultimate 
consuming public, that it was a distiller and that such whiskies, gins, 
and other alcoholic beverages were manufactured by it through the 
process of distillation from mash, wort, or wash. As a matter of fact, 
respondent was not a distiller, did not distill the said whiskies, gins, 
and other alcoholic beverages by it so bottled, labeled, sold, and trans- 
ported, and merely by the use of a still operated by it as aforesaid in 
the production of gin did not distill the whiskies, gins, and other 
spirituous beverages by it so bottled, labeled, sold, and transported 
in the sense in which the word “distilled” is commonly accepted and 
understood by those engaged in the liquor trade and the public. Re- 
spondent did not own, operate, or control any place or places where 
spirituous beverages were manufactured by a process of original 
and continuous distillation from mash, wort, or wash. 

Par. 4. There were and are now among the competitors of re- 
spondent, engaged in the sale of spirituous beverages, as mentioned 
in paragraph 1 hereof, corporations, firms, partnerships, and indi- 
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viduals who manufacture and distill from mash, wort, or wash, 
whiskies, gins, and other ’spirituous beverages sold by them, and who 
truthfully use the words “distillery,” “distilleries,” “distillers,” or 
“distilling” as a part of their corporate or trade names and on their 
stationery, catalogs, and on the labels of the bottles in which they 
sell and ship such products. There are also among such competitors 
corporations, firms, partnerships, and individuals engaged in the 
business of purchasing, rectifying, blending, bottling, and selling 
whiskies, gins, and other alcoholic beverages who do not use the 
words “distillery,” “distilleries,” “distilling,” or “distillers” as a part 
of their corporate or trade names, nor on their stationery, catalogs, 
advertising, nor on the labels attached to the bottles in which they 
sell and ship their said products. 

Par. 5. The representations by respondent as set forth in paragraph 
3 hereof, were then and are now calculated to have and do have a 
capacity and tendency to mislead and deceive dealers and the purchas- 
ing public into the belief that respondent was a distiller and that the 
whiskies, gins, and other spirituous beverages sold by respondent were 
manufactured or distilled by it from mash, wort, or wash by one con- 
tinuous process and were then and are now calculated to have and do 
have the capacity and tendency to induce dealers and the purchasing 
public, acting in such beliefs, to purchase the whiskies, gins, and other 
alcoholic beverages rectified and bottled by the respondent, thereby un- 
fairly diverting trade to respondent from its competitors who do not, 
by their corporate or trade names or in any other manner, misrepre- 
sent that they are distillers. 

Par. 6. Because of existing regulations promulgated under the 
Federal Alcohol Administration Act, approved August 29, 1935 (49 
Stat. 977), providing that rectifiers who redistill purchased alcohol 
over juniper berries and other aromatics may label such resulting prod- 
uct “distilled gin,” and requiring that the labels state who distilled 
it, the Commission has excepted gins produced by respondent by 
redistillation of alcohol over juniper berries and other aromatics from 
the prohibitions of its order. 


CONCLUSION 


The aforesaid acts and practices of the respondent, West Penn Dis- 
tilling Co., Inc., are to the prejudice and injury of the public and of 
respondent’s competitors,*and constitute unfair methods of com- 
petition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission and the substitute 
answer of respondent,. in which answer respondent admits all the 
material allegations of the complaint to be true, and states that it 
waives hearing on the charges set forth in said complaint and that, 
without further evidence or other intervening procedure, the Com- 
mission may issue and serve upon it findings as to the facts and con- 
clusion and an order to cease and desist from the violations of law 
charged in the complaint, and the Commission having made its find- 
ings as to the facts and conclusion that said respondent has violated 
the provisions of the Federal Trade Commission Act. 

It is ordered, That the respondent, West Penn Distilling Co., Inc., 
a corporation, its officers, representatives, agents, and employees, in 
connection with the offering for sale, sale, and distribution in inter- 
state commerce or in the District of Columbia, of whiskies, gins, or 
other spirituous beverages (except gins produced by it through a 
process of rectification whereby alcohol purchased but not produced, 
by respondent, is redistilled over juniper berries and other aromat- 
ics), do cease and desist from: 

Representing through the use of the word “distilling” in its corpo- 
rate name, on its stationery, advertising, or on the labels attached to 
the bottles in which it sells and ships said products, or in any other 
way by word or words of like import, (@) that it is a distiller of 
whiskies, gins, or other spirituous beverages; or (>) that the said 
whiskies, gins, or other spirituous beverages were by it manufactured 
through the process of distillation; or (c) that it owns, operates, 
or controls a place or places where any such products are by it manu- 
factured by a process of original and continuous distillation from 
mash, wort, or wash, through continuous closed pipes and vessels 
until the manufacture thereof is completed, unless and until respond- 
ent shall actually own, operate, or control such a place, or places. 

It is further ordered, That the said respondent, within 60 days 
from and after the date of the service upon it of this order, shall file 
with the Commission a report or reports in writing setting forth in 
detail the manner and form in which it is complying and has com- 
plied with the order to cease and desist hereinabove set forth. 
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In THE Marrer oF 


CENTRAL PATTERN & FOUNDRY COMPANY 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 2954. Complaint, Oct. 21, 1936—Decision, May 14, 1938 


Where a corporation engaged in the manufacture, sale, and distribution of 
aluminum, brass, and bronze castings and patterns, manufactured from 
ingot metals made to specifications, and from virgin ingots, gates, sprues, 
and mismachined or scrapped castings— 

Described as “clean, smooth aluminum castings at a price as low as 23 cents 
per pound, using only new ingot metals,” products, in fabrication of which 
it used virgin ingots and misrun or mismachined and scrapped castings; 

With effect of misleading members of trade and substantial portion of purchas- 
ing public into erroneous belief that it used the ordinarily more costly and 
superior primary or virgin aluminum in fabrication of its products, repre- 
sented as new ingot metals, and into purchase, by reason thereof, of sub- 
stantial quantities of said products, and of unfairly diverting trade to it 
from competitor manufacturers and distributors of aluminum and other 
castings, who do not misrepresent type or classification of metal used in 
fabrication of their products, and who advertise, sell, and distribute 
aluminum and other castings in commerce among the yarious States and 
in the District of Columbia: 

Held, That such acts and practices were to the prejudice and injury of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. John L. Hornor, trial examiner. 
Mr. DeWitt T. Puckett for the Commission. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission having reason to believe that Central 
Pattern & Foundry Company, a corporation, hereinafter referred to 
as respondent, has been and is using unfair methods of competition 
in commerce, as “commerce” is defined in said act of Congress, and it 
appearing to said Commission that a proceeding by it in respect 
thereof would be in the public interest, hereby issues its complaint 
stating its charges in that respect as follows: 

Paracraru 1. Respondent, Central Pattern & Foundry Company, is 
now and for several years last past, has been a corporation, organized, 
existing, and doing business under the laws of the State of Illinois, 
with its principal office and place of business in the city of Chicago 
and State aforesaid. 
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It has been for several years last past and now is engaged in the 
production of aluminum and other castings and in the sale and dis- 
tribution of such products in commerce between the State of Illinois 
and the various other States of the United States, and in the District 
of Columbia. 

It causes its products when sold to be transported from said place 
of business to the purchasers thereof located in the various States of 
the United States other than the State of Illinois, and in the District 
of Columbia. 

Such purchasers consist of manufacturers of various kinds who use 
aluminum in the fabrication of their particular products, foundries 
of various kinds, and others selling castings of various metals. 

In the course and conduct of its business, the said respondent, 
Central Pattern & Foundry Company has been, and now is, in sub- 
stantial competition with other individuals, partnerships, and cor- 
porations engaged in the sale in interstate commerce of aluminum 
and other castings. 

Par. 2. In the course and conduct of its business as described in 
paragraph 1 hereof, respondent, Central Pattern & Foundry Com- 
pany, in soliciting orders for its aforesaid products has distributed 
circular letters among customers and prospective customers, includ- 
ing customers of its competitors hereinafter described in paragraph 3 
hereof, wherein it has offered and offers for sale clean, smooth 
aluminum castings at a price as low as 23 cents per pound using only 
“new ingot metals.” 

In truth and in fact, the words “new ingot metals” have signified 
and meant for many years to the trade, and now signify and mean 
to it, that castings so described have been, were and are, made from 
virgin ingots. The products offered for sale and sold by respondent, 
described: and designated as “new ingot metals,” have not been and 
are not made from virgin ingots, have not been and are not “new 
ingot metals” as understood by the trade or the consuming public, but 
have been and are made from secondary or so-called No. 2 of grade 
No. 12 remelted metals and alloys. 

Par. 3. There are now and for several years last past have been 
individuals, partnerships, and corporations offering for sale and sell- 
ing in interstate commerce in competition with respondent, new 
ingot metals or castings made from virgin ingots, or virgin ingot 
metals and also from secondary or so-called No. 2 of grade No. 12 
remelted metals and alloys who truthfully advertise, describe, and 
represent such products. 

Par. 4. The practice of respondent described in paragraph 2 
hereof has had and has the capacity and tendency to mislead and 
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deceive, has misled and deceived and does mislead and deceive the 
trade and purchasing public into the belief that the aforesaid repre- 
sentation and statement of respondent in paragraph 2 hereof regard- 
ing the use exclusively in its aluminum castings of “new ingot metals” 
has been and is true and into the purchase of respondent’s said prod- 
ucts in reliance on such erroneous belief. 

The aforesaid practice of the respondent also has had and has the 
capacity and tendency to and does, unfairly divert trade to respond- 
ent from its competitors mentioned in paragraph 3 hereof who truth- 
fully represent, advertise, and describe their products, and as a re- 
sult thereof, respondent has been and is doing substantial injury to 
such competitors in the course of such competition. 

Par. 5. The aforementioned methods, acts, and practices of re- 
spondent are all to the prejudice of the public and respondent’s 
competitors as hereinabove alleged. Said methods, acts, and prac- 
tices constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914. 


Report, Frnpincs as TO THE Facts, AND OrDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission, on October 21, 1986, issued, and on 
October 23, 1936, served its complaint in this proceeding upon, the 
respondent, Central Pattern & Foundry Company, charging it with 
the use of unfair methods of competition in commerce in violation 
of the provisions of said act. After the issuance of said complaint 
and the filing of respondent’s answer thereto, testimony and other 
evidence in support of the allegations of the said complaint were in- 
troduced by DeWitt T. Puckett, attorney for the Commission, before 
John L, Hornor, an examiner of the Commission, theretofore duly 
designated by it. No testimony or other evidence was introduced 
by the respondent in opposition to the allegations of the complaint. 
The said testimony and other evidence in support of the allegations 
of the complaint were duly recorded and filed in the office of the 
Commission. Thereafter, the proceeding regularly came on for final 
hearing before the Commission on the said complaint, the answer 
thereto, testimony and other evidence, and brief in support of the 
complaint (no brief having been filed by respondent and no oral 
argument having been requested) ; and the Commission having duly 
considered the matter, and being now fully advised in the premises, 
finds that this proceeding is in the interest of the public, and makes 
this its findings as to the facts and its conclusion drawn therefrom: 
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Paracrarn 1. The respondent, Central Pattern & Foundry Com- 
pany, is an Illinois corporation organized in March 1929. Its prin- 
cipal office and place of business are at 3737 South Sacramento Ave- 
nue, Chicago, Ill. It is engaged in the manufacture, sale, and distri- 
bution of aluminum, brass and bronze castings, and wood and metal 
patterns, which are sold to manufacturers generally throughout the 
United States. Respondent’s products are manufactured from ingot 
metals made to specifications, virgin ingots, gates, sprues, and mis- 
machined or scrapped castings. Respondent’s dollar volume of busi- 
ness for 1936 was approximately three-quarters of a million dollars. 

When orders are received for respondent’s said products, it causes 
them to be shipped from its said place of business in Chicago, IIl., to 
the purchasers thereof located at various points in States of the 
United States other than the State of Illinois. The respondent now 
maintains, and for several years last past has maintained, a course 
of trade in said products in commerce between and among the various 
States of the United States. 

At all times since respondent entered into said business, it has 
been in substantial competition with other corporations and with 
partnerships and individuals engaged in the manufacture, sale, and 
distribution or in the sale and distribution, of aluminum and other 
metal castings in commerce among and between the several States 
of the United States and in the District of Columbia. 

Par. 2. The ore from which aluminum is taken is called bauxite. 
It is dug out of the ground, usually by open mining. After bauxite 
is mined, it is reduced to alumina, which is generally done by a chem- 
ical process. The alumina is then reduced to aluminum by an 
electrolytic process. The aluminum is then remelted and made into 
convenient shapes and forms which are called ingots. 

Aluminum is a metal, and is divided generally in two classifica- 
tions, viz., primary or virgin aluminum and secondary aluminum. 
Primary or virgin aluminum is the metal obtained by an electrolytic 
treatment of alumina and is the best quality aluminum. It is gen- 
erally higher in price than secondary aluminum and comes nearer 
to meeting specifications than does secondary aluminum, Secondary 
aluminum is that which has lost its original identity as to source, 
and is obtained by remelting used parts and waste, such as gates, 
sprues or mismachined, and scrapped castings. Secondary aluminum 
usually contains impurities, such as copper and zinc, and lacks the 
elasticity of the primary metal. 

Both classifications of aluminum are used in the manufacture of 
aluminum castings. Castings are generally manufactured according 
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to specifications, such as the S. A. E. or A. 8. T. M. specifications. 
In some instances, the purchaser specifies that only primary or virgin 
metal be used. In other instances, however, the purchaser does not 
specify which classification of the metal is to be used, but leaves the 
matter to the discretion of the manufacturer. 

Par. 3. In the course and conduct of its business, as described 
herein, the respondent distributed a circular letter among customers 
and prospective customers, in which it offered for sale “clean, smooth 
aluminum castings at a price as low as 23 cents per pound, using 
only new ingot metals.” Respondent used virgin ingots, misrun or 
mismachined, and scrapped castings, in the fabrication of its said 
products. 

There is no specific classification in the castings industry such as 
“new ingot metals.” However, based upon the testimony of foundry- 
men, sales managers, salesmen, purchasing agents, and executive 
officers of manufacturers of castings of various kinds, the Commis- 
sion finds that the expression “new ingot metals,” when used to 
describe aluminum and other castings means virgin or unused metals, 
and that castings so described are manufactured from only primary 
or virgin metal. 

Par. 4. The use by respondent of the representations set forth 
herein, in describing its aluminum castings, has had, and now has, 
the capacity and tendency to mislead, and does mislead, members of 
the trade and a substantial portion of the purchasing public into 
the erroneous belief that respondent uses only primary or virgin 
metal in the fabrication of its products, which are represented as 
“new ingot metals,” and as a result of such erroneous belief, into 
the purchase of substantial quantities of respondent’s said products. 

There are, among the competitors of respondent as mentioned in 
paragraph 1 hereof, manufacturers and distributors of aluminum 
and other castings who do not misrepresent the type or classification 
of metal used in the fabrication of their products, who likewise ad- 
vertise, sell and distribute aluminum and other castings in commerce 
among the various States of the United States and in the District of 
Columbia. By use of the representations aforesaid, trade has been, 
and is now being diverted unfairly to respondent from said 
competitors. 


CONCLUSION 


The aforesaid acts and practices of respondent, Central Pattern 
& Foundry Company, are to the prejudice and injury of the public 
and of respondent’s competitors, and constitute unfair methods of 
competition in commerce within the intent and meaning of the 
Federal Trade Commission Act. 
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This proceeding having been heard by the Federal Trade Com- 
mission upon the complaint of the Commission, the answer of 
respondent, testimony, and other evidence taken before John L. 
Hornor, an examiner of the Commission theretofore duly designated 
by it, in support of the allegations of said complaint and brief filed 
herein in support of the complaint (no brief having been filed by 
respondent and no oral argument having been requested) and the 
Commission having made its findings as to the facts and its con- 
clusion that said respondent has violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the respondent, Central Pattern & Foundry 
Company, its agents, representatives, and employees, in connection 
with the offering for sale, sale, and distribution of aluminum castings 
in interstate commerce or in the District of Columbia, do forthwith 
cease and desist from: 

Using the expression “only new ingot metals,” or any other expres- 
sion or device of similar import and meaning, to describe its 
aluminum castings, or the metal from which such castings are made, 
unless such castings are manufactured wholly from primary or virgin 
aluminum. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it 
has complied with this order. 
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In THE MATTER OF 


COLONIAL DAMES, INC., AND COLONIAL DAMES 
COMPANY, LTD. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 3104. Complaint, June 7, 1937*—Decision, May 16, 1938 


Where two corporations engaged in manufacture and sale and sale and distri- 
bution, from Hollywood, of a certain line of preparations for use in the 
care, treatment, and beautification of the skin— 

(a) Included words “Colonial Dames” in their respective corporate names and 
made use thereof in listing, identifying and describing their said businesses, 
and in trade names of said various preparations and made use thereof 
in identifying and describing their various preparations in advertisements 
in newspapers, pamphlets, radio broadcasts, etc., and as a trade name on 
the packages and containers in which sold, and referred to the “Head,” 
“Chief Chemist,’ or “Famous Beauty Consultant” of their “Colonial Dames 
Laboratories,” in connection with sale of their said products, and more 
particularly in connection with radio advertising thereof, and in conveying 
to prospective purchasers among the consuming public various messages, 
creeds, and representations ; 

Notwithstanding fact their said preparations were not produced, approved, 
sponsored or recommended by, or in any manner connected with or 
related to, any of several patriotic, historical and social organizations with 
national or more or less wide-spread ramifications and chapters, and history 
and membership running back for many years, and so named or identified, 
and none of which had ever engaged in manufacture or sale of cosmetics 
or any other preparation or product of commerce ; 

With effect of misleading and deceiving a substantial portion of purchasing 
public into erroneous belief that said preparations were produced, approved, 
sponsored, endorsed, or recommended by one or more of such societies; 
and 

(b) Represented in advertising their said products in newspapers, cireulated 
in various parts of the United States and through pamphlets, ete, and 
radio broadcasts, that the ‘Beauty Wash,” included in their aforesaid line 
and sold under said trade name, would have an instant beautifying effect 
on the skin, and that it worked like magic in banishing stubborn black- 
heads, etc., and, while not a chemical bleach, would gently bleach the skin 
with whitening action derived from the natural elements from which 
made; 

Facts being it did not have said effects or tone sallow skins and effect was 
merely to cleanse and not to bleach, and it was not the answer to stubborn 
blackheads, ete. ; 

(c) Represented, as aforesaid, that the “Massage Cream,” included in its 
said line and sold under aforesaid designation, was a superlative tissue 
cream and quickly banished, by reason of almond oil content, all traces 
of dryness and sluggishness, increased circulation of fresh, pure blood, etc., 


1 Amended. 
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and thereby rebuilt and youthified from within and thus worked with 
nature instead of against it, etc.; 

Facts being chief benefits derived from use of said preparation were due to: 
massage rather than to action of its ingredients, and it did not banish all 
traces of dryness, increase circulation, rebuild, or youthify from within, 
ete.; and 

(d@) Represented that its ‘“Beautifier’ remained always on the surface and 
prevented pore clogging and actually builded beauty into the skin, and 
that its said “Beauty Aids” acted on a different principle from most 
cosmetics, through working according to accepted laws of nature instead 
of attempting the impossible feat of rubbing in youth and beauty; 

Facts being preparation in question was beneficial chiefly as a powder base 
and did not prevent pore clogging nor “actually build beauty into the 
skin,” nor act on a different principle as above claimed ; 

With effect of misleading a substantial portion of purchasing public and 
causing prospective purchasers to believe that said false and misleading 
representations were true and that said preparation had the efficacy and 
usefulness in the care, treatment, and beautification of the skin represented 
and implied by them, and of causing a substantial portion of purchasing 
public to buy fheir said preparations in aforesaid erroneous beliefs, and 
of thereby unlawfully and unfairly diverting trade to them from com- 
petitors engaged in sale of preparations recommended for use in connection 
with care, treatment and beautification of the skin, and truthfully and 
accurately represented : 

Held, That such acts and practices were all to the prejudice and injury of 
the public and competitors and constituted unfair methods of competition. 


Mr. Marshall Morgan for the Commission. 
Alvord & Alvord, of Washington, D. C., for respondents. 


AMENDED COMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Colonial 
Dames, Inc., and Colonial Dames Company, Ltd., corporations, here- 
inafter referred to as respondents, have been and are using unfair 
methods of competition ‘in commerce, as “commerce” is defined 
in said act, and it appearing to said Commission that a proceeding 
by it in respect thereof would be in the public interest, hereby issues 
its complaint stating its charges in that respect as follows: 

Paracrary 1. Colonial Dames, Inc., is a corporation organized 
under the laws of the State of Delaware, but having its principal 
office and place of business located at 4652 Hollywood Boulevard, 
Hollywood, Calif. Colonial Dames Company, Ltd., is a corporation 
organized and doing business under the laws of the State of Cali- 
fornia, with its principal office and place of business also located at 
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4652 Hollywood Boulevard, Hollywood, Calif. Said companies, 
located at the same Hollywood address, as above stated, are owned 
and controlled by the same parties in interest, who direct the activities 
and control the policies of each. Said Colonial Dames, Inc., and 
Colonial Dames Company, Ltd., hereinafter referred to as respond- 
ents, are now, and for several years last past have been engaged in 
the manufacture, in their laboratory, and in the sale and distribution 
of certain preparations for use in the care, treatment and beautifica- 
tion of the skin, and cause said preparations, when sold, to be trans- 
ported from their said place of business in the city of Hollywood, 
State of California, into and across the several States of the United 
States and the District of Columbia, to the purchasers thereof located 
at various points in said several States other than the State of Cali- 
fornia, and in the District of Columbia. 

In the course and conduct of their business as aforesaid, the re- 
spondents are and have been in substantial competition in commerce 
between and among the several States of the United States and in 
the District of Columbia with other corporations, and with asso- 
ciations, partnerships and individuals engaged in said commerce in 
the sale and distribution of preparations for the care, treatment and 
beautification of the skin. Among the competitors of the respondents 
in said commerce are many who truthfully represent the efficacy and 
usefulness of their products when used in the care, treatment and 
beautification of the skin and who do not engage in the acts, prac- 
tices and methods used and employed by the respondents as herein- 
after alleged. 

Par. 2. In the course and conduct of the business of respondents, 
the words “Colonial Dames” appear as a part of the corporate name 
of each company and are uniformly employed and used by respond- 
ents in advertising in newspapers, pamphlets, booklets, circulars, and 
in radio broadcasts as a trade name to indicate and identify the busi- 
ness conducted by respondents, and in describing the qualities and 
characteristics of their said preparations, and as a trade-mark on 
packages and containers to brand and identify the goods sold by them. 

The business place of respondents located at 4652 Hollywood 
Boulevard, Hollywood, Calif., as aforesaid, is listed in the telephone 
directory as “Colonial Dames Corporation,” and ‘in connection there- 
with a local establishment for the sale of respondents’ cosmetic prod- 
ucts, designated as “Colonial Dames Charm Shop,” is operated at 
the same address. The “corporation” and the “Charm Shop,” located 
at the same address, as aforesaid, are listed under the same telephone 
number. Cosmetic products of the respondents are labeled as sold 
by “Colonial Dames Co.” and the words “Colonial Dames” coupled 
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with a design depicting two dancing figures in colonial costume 
‘appear as a trade mark on products sold by respondents in commerce. 
Par. 3. Respondents in the course and conduct of their business 
in said commerce, as aforesaid, refer to their preparations generally 
as Colonial Dames Beauty Aids, and sell, among others, preparations 
designated as Colonial Dames Beauty Wash, Colonial Dames Mas- 
sage Cream, and Colonial Dames Beautifier, and advertise said prod- 
ucts in newspapers circulated in various parts of the United States, 
through pamphlets, booklets and circulars distributed among pro- 
spective purchasers in various parts of the United States and through 
radio broadcasts, in all of which they make and cause ‘to be made 
many statements concerning the efficacy and usefulness of their said 
preparations in the care, treatment and beautification of the skin. 
Among the statements so made, distributed and circulated and 
typical of those used by the respondents in offering for sale and 
selling their said preparations in said commerce are the following: 


Colonial Dames “Beauty Wash.” Frankly, it is a luxury—but luxury or 
not, you will delight in its instant beautifying effect on your skin. It works 
magic in banishing stubborn blackheads, toning sallow skins, whitening and 
refining texture. Leaves the skin immaculately clean and just like velvet! 

While Colonial Dames Beauty Wash does gently bleach the skin, please re- 
member that it is NOT a chemical bleach. Its gentle whitening action is 
derived solely from the natural elements from which it is made. 

Beauty Wash provides the answer to stubborn blackheads, sallow and dis- 
colored skin problems! * * * just try it, and see how quickly pores yield 
all clogging impurities * * * Almond meal and buttermilk were beauty 
standbys in our grandmother’s day. They are combined with science’s latest 
innovations to form this dainty, effective beauty aid. 

They find that a five-minute nightly facial with Colonial Dames Massage 
Cream quickly banishes all traces of dryness or sluggishness, leaving the skin 
freshly stimulated and vibrant. Made with almond oil, itis * * * a super- 
lative tissue cream. 

Colonial Dames Massage Cream and other exquisite Colonial Dames prepara- 
tions oceupy the spotlight of favor in film circles. 

Colonial Dames Massage Cream lubricates, softens and increases the circula- 
tion of fresh pure blood to every tiniest cell and tissue of the skin, thereby 
rebuilding and youthifying from WITHIN * * * Thus, you may be sure 
of a fresh, youthful skin by working WITH nature, instead of AGAINST. 

Colonial Dames Massage Cream, for instance, is used nightly as cleanser and 
tissue cream. A definite improvement in skin texture is apparent even after 
a few applications. 

Colonial Dames Massage Cream cleanses far more thoroughly than most of 
the so-called cleansing creams, because it is made with almond oil, and as a 
tissue cream, it works perfectly with Nature to rejuvenate the inner tissues. 
Applied according to the ritual of beauty, it is more than a skin food—more 
than a cleanser—it is TRUE SKIN REJUVENATOR. 

It is the purpose of Colonial Dames Massage Cream and the nightly facial 
treatment to reestablish normal circulation so that EVERY tiny cell is ade- 


quately nourished. 
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Colonial Dames Massage Cream is more than a cleanser—it is a TISSUE 


CREAM as well. ; 
Colonial Dames Massage Cream drives directly to the cause of all beauty 
imperfections and rids the skin of those enemies. The results are direct and 


immediate. 

COLONIAL DAMES MASSAGE CREAM reactivates the tissues from 
WITHIN, stimulates cell structure, restores lubricating oils, exercises the 
muscles and brings a surge of rich red blood to supply needed nourishment and 
purge out toxic impurities the natural way. 

COLONIAL DAMES MASSAGE CRHAM CORRECTS AND PREVENTS 
faulty skin texture by REMOVING THE CAUSE! Physicians prescribe this 
fine cream as a super-cleanser for the correction of stubborn blemishes! * * * 
COLONIAL DAMES MASSAGE CREAM is a cosmetic NECESSITY. 

It (Colonial Dames Massage Cream) is a complete, normalizing treatment— 
and complexion blemishes, which are abnormal, quickly disappear. 

Also, because Colonial Dames Beautifier remains always on the surface, it 
prevents pore clogging. 

Colonial Dames Beautifier actually builds beauty into the skin. 

Colonial Dames Beauty Aids today combine these same fine ingredients, un- 
spoiled by modern byproducts or commercialism. 

Effective because they act on a different principle from most cosmetics. 
Instead of attempting the impossible feat of “rubbing in youth and beauty” 
entirely from the outside, Colonial Dames Beauty Aids work according to the 
accepted laws of nature. 

In further connection with the sale of their said products, respond- 
ents, particularly in connection with radio advertising, convey to 
prospective purchasers among the consuming public various messages, 
creeds and representations from the “head,” “chief chemist” or 
“famous beauty consultant” of the “Colonial Dames Laboratories.” 

Par. 4. Respondents, in the course and conduct of their business 
in said commerce, and by the means and in the manner aforesaid, 
represent and imply that their said preparation “Colonial Dames 
Beauty Wash” when used as directed has an instant beautifying 
effect on the skin; that “it works like magic” in banishing stubborn 
blackheads, toning sallow skins, and in whitening the skin and refin- 
ing its texture; that it is a competent and effective corrective or treat- 
ment in, eliminating stubborn blackheads and restoring the natural 
color to sallow and discolored skins, and in removing quickly all 
clogging impurities from the pores of the skin. 

In truth and in fact, the preparation “Colonial Dames Beauty 
Wash,” when used as directed by the respondents or otherwise, does 
not have an instant beautifying effect on the skin; it does not work 
like magic or otherwise in banishing stubborn blackheads, toning 
sallow skins and in whitening the skin and refining its texture; it is 
not a competent and effective corrective or treatment in eliminating 
stubborn blackheads, restoring natural color to sallow and discolored 


COLONIAL DAMES, ING., ET AL. 1265 
1260 Complaint 


skins and in removing quickly all clogged impurities from the pores 
of the skin. 

Par. 5. Respondents, in the course and conduct of their business 
in said commerce, and by means and in the manner aforesaid, repre- 
sent and imply that their said preparation “Colonial Dames Massage 
Cream,” when used as directed, will quickly banish all traces of dry- 
ness and sluggishness and leave the skin freshly stimulated and 
vibrant; that it increases the circulation of fresh pure blood to every 
tiniest cell and tissue of the skin, rebuilding and youthifying from 
within; that it will reestablish normal circulation so that every tiny 
cell is adequately nourished; that it drives directly to the cause of all 
beauty imperfections and rids the skin of those “enemies,” producing 
direct and immediate results; that it corrects and prevents faulty skin 
texture by removing the cause; that it is a complete, normalizing treat- 
ment and causes complexion blemishes quickly to disappear; that it is 
a tissue cream and rejuvenates the inner tissues and is a true skin re- 
juvenator; that it stimulates cell structure, reactivates tissues from 
within, and brings a surge of rich red blood to supply needed nourish- 
ment; that it is a super cleanser for the correction of stubborn blem- 
ishes of the skin; purges out toxic impurities in a natural way, and 
is a cosmetic necessity; that it is composed in part of almond oil and 
that almond oil is superior to other vegetable oils for use in a mas- 
sage cream, and that because of its almond oil content said prepara- 
tion is superior to most massage creams. 

In truth and in fact, the preparation “Colonial Dames Massage 
Cream,” when used as directed by the respondents or otherwise, will 
not quickly banish all traces of dryness and sluggishness and leave 
the skin freshly stimulated and vibrant; it will not increase the cir- 
culation of fresh pure blood to every tiniest cell and tissue of the 
skin and rebuild and youthify from within; it will not reestablish 
normal circulation so that every tiny cell is adequately nourished ; it 
does not drive directly to the cause of all beauty imperfections and 
rid the skin of those “enemies” and does not produce direct and im- 
mediate results; it does not correct and prevent faulty skin texture by 
removing the cause thereof; it does not cause complexion blemishes 
quickly to disappear; it is not a tissue cream and does not rejuvenate 
the inner tissues and it is not a true skin rejuvenator; it does not 
stimulate cell structure, reactivate tissues from within or bring a 
surge of rich red blood to supply needed nourishment; it is not a 
super cleanser for the correction of stubborn blemishes of the skin; 
it does not purge out toxic impurities in a natural way nor is it a cos- 
metic necessity; almond oil constitutes only a small portion of the 
total oils used in said preparation and it is not a superior oil for use 
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in such creams nor does it render said preparation superior to most 
massage creams. 

Par. 6. Respondents in the course and conduct of their business in 
said commerce, and by the means and in the manner aforesaid, repre- 
sent and imply that their said preparation “Colonial Dames Beauti- 
fier,’ when used as directed, remains always on the surface of the 
skin and thereby prevents the pores of the skin from becoming 
clogged, and that it actually builds beauty into the skin. Respond- 
ents represent and imply that their other preparations, referred to 
as “Colonial Dames Beauty Aids,” contain the same fine ingredients 
found in said beauty wash, massage cream, and beautifier, and that 
they act on a principle different from most cosmetics, and work 
according to the accepted laws of nature. 

In truth and in fact, said preparation “Colonial Dames Beautifier,” 
when used as directed by the respondents or otherwise, does not re- 
main always on the surface of the skin, does not prevent the pores 
of the skin from becoming clogged and does not actually build beauty 
into the skin; nor do said “Colonial Dames Beauty Aids” act on a 
principle different from most cosmetics, nor do they work according 
to the accepted laws of nature. 

Par. 7. On or about April 8, 1891, there was organized in the city 
of Philadelphia, Pa., a patriotic, educational and historical society 
under the name “The Pennsylvania Society of the Colonial Dames of 
America”. This society was formed for the purposes, among others. 
of collecting and preserving manuscripts, relics, ete., of colonial days, 
the restoration and preservation of historical buildings, the collection 
and diffusion of information concerning the colonies and colonial days, 
the stimulation of patriotism, and to secure the organization of 
similar societies with like purposes and aims in the several States of 
the United States. 

Since the organization of the Pennsylvania Society of the Colonial 
Dames of America, as aforesaid, similar societies with the same pur- 
poses and aims have been organized in, and incorporated under the 
laws of several of the States of the United States and the District of 
Columbia. There now exist forty-one such State societies, each of 
which is incorporated under the laws of the respective State where 
organized, and one such society incorporated under the laws of the 
District of Columbia. These forty-two societies have formed a fed- 
eration under the name “The National Society of the Colonial Dames 
of America,” which has and maintains offices and headquarters in 
the City of Washington in the District of Columbia from which are 
directed the general activities of the various member State societies. 
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During the year 1891 there was organized in the State of New 
York a patriotic and historical society under the name “The Colonial 
Dames of America.” This society is incorporated under the laws of 
the State of New York and has chapters located in many of the cities 
of the several States of the United States. 

For many years there has been organized and in existence in the 
United States a patriotic and historical society under the name “The 
Colonial Dames of the Seventeenth Century.” 

The purposes and aims of the society “The Colonial Dames of 
America” and of the society “The Colonial Dames of the Seventeenth: 
Century” are generally of the same nature as those of the member 
State societies of the federation “The National Society of the Colonial 
Dames of America.” 

The membership of the aforementioned societies is limited and is 
confined to women, the majority of whom are active and prominent 
in national, State, and municipal social and civic affairs. 

For more than 20 years last past, because of the activities of these 
several societies, more particularly the member societies of the fed- 
eration “The National Societies of the Colonial Dames of America,” 
and of the activities and prominence of their members, in carrying 
out the purposes and aims of the said societies, the words “Colonial 
Dames” have been associated by the public generally with these 
societies to such an extent that their use in connection with articles of 
trade and commerce, to identify, designate and describe such articles,. 
causes the public generally to believe that such articles, so identified, 
designated, and described, are produced, approved, sponsored, 
endorsed, or recommended by one or more such societies. 

Respondent’s said preparations are not produced, approved, spon- 
sored, endorsed or recommended by, or in any manner connected with 
or related to, any of said societies. 

Par. 8. The representations and implications of the respondents as. 
aforesaid concerning the efficacy and usefulness of their said prepara- 
tions in the care, treatment and beautification of the skin are false 
and misleading and have had, and do have, the tendency and capacity 
to, and do, mislead and deceive a substantial portion of the purchas- 
ing public and cause prospective purchasers to believe that said false 
and misleading representations and implications are true, and that 
said preparations have the efficacy and usefulness in the care, treat- 
ment and beautification of the skin as represented and implied by the 
respondents. The use by the respondents of the words “Colonial 
Dames” in their respective corporate names, and in identifying and 
designating the business conducted by them and in describing their 
said preparations in advertisements, in newspapers, pamphlets, books, 
circulars and in radio broadeasts, and as a trade-mark on the packages 
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and containers in which said preparations are sold, as hereinabove 
alleged, has a tendency: and capacity to, and does, mislead and 
deceive a substantial portion of the purchasing public and cause 
prospective purchasers erroneously to believe that said preparations 
are produced, approved, sponsored, endorsed, or recommended by 
one or more of the societies hereinabove described. Said erroneous 
beliefs cause a substantial portion of the purchasing public to pur- 
chase respondents’ said preparations, thereby unlawfully and unfairly 
diverting trade to the respondents from their said competitors who 
truthfully represent their products, to the substantial injury of said 
competitors in said commerce and to the injury of the public. 

Par. 9. The acts, practices, and methods of the respondents, as 
hereinabove alleged, are all to the prejudice of the public and 
respondents’ said competitors, and constitute unfair methods of com- 
petition in commerce within the intent and meaning of Section 5 
of an Act of Congress, entitled “An Act to create a Federal Trade 
Commission, to define its powers and duties, and for other purposes,” 
approved September 26, 1914. 


Report, Frnpines As To THE Facts, AND ORDER 


Pursuant to the provisions of the Federal Trade Commission Act, 
the Federal Trade Commission on April 12, 1937, issued and served 
its original complaint in this proceeding upon respondent, Colonial 
Dames Company, Ltd., a corporation stated to be trading as Colonial 
Dames, Inc., charging it with the use of unfair methods of compe- 
tition in commerce in violation of the provisions of said act, and 
thereafter on June 7, 1937, issued and served its amended complaint 
upon the respondents, Colonial Dames, Inc., and Colonial Dames 
Company, Ltd., corporations, charging them with the use of unfair 
methods of competition in commerce in violation of the provisions 
of said act. After the issuance of said complaints and the filing of 
respondents’ respective answers thereto, a stipulation was entered 
into whereby it was stipulated and agreed that a statement of facts 
filed and executed by the respondents through their counsel, Alvord 
& Alvord, and by W. T. Kelley, Chief Counsel of the Federal Trade 
Commission, subject to the approval of the Commission, might be 
taken as the facts in this proceeding in connection with any further 
testimony in support of the charges stated in the complaints, or in 
opposition thereto, and that the Commission might proceed upon 
said stipulation of facts and other evidence to be or which might be 
taken hereafter to make its report stating its findings as to the facts 
(including inferences which it might reasonably draw from the said 
stipulated facts) and its conclusion based thereon, and enter its order 
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disposing of the proceeding without the presentation of argument 
or the filing of briefs. Thereafter this proceeding regularly came 
on for final hearing before the Commission on said complaints, 
answers and stipulation, said stipulation having been approved and 
accepted, and the Commission, having considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes these its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacraPH 1. Respondent, Colonial Dames, Inc., is a corporation 
organized under the laws of the State of Delaware, but having its 
principal office and place of business located at 4652 Hollywood 
Boulevard, Hollywood, Calif. Respondent, Colonial Dames Com- 
pany, Ltd., is a corporation organized and doing business under the 
laws of the State of California, with its principal office and place of 
business also located at 4652 Hollywood Boulevard, Hollywood, Calif. 

Respondent, Colonial Dames, Inc., is now, and for several years 
last past has been, engaged in the sale and distribution of certain 
preparations designated as “Colonial Dames Beautifier” and “Colonial 
Dames Beauty Wash” for use in the care, treatment and beautification 
of the skin, and causes and has caused said preparations when sold 
to be transported from its said place of business in the city of Holly- 
wood, State of California, into and across the several States of the 
United States and the District of Columbia to the purchasers thereof 
located at the various points in the said several States other than the 
State of California and in the District of Columbia. For some time 
respondent Colonial Dames, Inc., was engaged in the sale and dis- 
tribution, in similar manner, of a certain preparation designated as 
“Colonial Dames Massage Cream.” Respondent has discontinued 
the manufacture and sale of this product and states that it does not 
intend resuming the same. 

Respondent, Colonial Dames Company, Ltd., makes some sales 
abroad and some interstate sales by mail. Such transactions are of 
small magnitude and importance, however. The business of said 
respondent, Colonial Dames Company, Ltd., consists principally of 
manufacturing cosmetics in its laboratories and selling the same in 
intrastate commerce to respondent, Colonial Dames, Inc. 

Par. 2. In the course and conduct of its business as aforesaid, 
respondent, Colonial Dames, Inc., is and has been in substantial com- 
petition in commerce between and among the several States of the 
United States and in the District of Columbia with other corpora- 
tions, partnerships and individuals engaged in said commerce in the 
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sale and distribution of preparations for the care, treatment and 
beautification of the skin. Respondent, Colonial Dames Company, 
Ltd., is and has been engaged in such competition to the extent of 
the interstate business done by it, as above stated. 

Par. 3. In the course and conduct of the business of respondents 
and of respondents’ predecessors in the manufacture and sale of cos- 
metics, the words “Colonial Dames” appear and have appeared for 
many years as a part of the name for each company or firm and are 
or have been employed and used for many years by respondents and 
respondents’ predecessors as aforesaid in advertising in newspapers, 
pamphlets, booklets, circulars, and more recently in radio broadcasts, 
as a trade name to indicate and identify the business conducted by 
respondents and respondents’ predecessors and in describing the 
qualities and characteristics of their said preparations and as a trade 
mark on packages and containers to brand and identify the goods 
sold by them. 

Respondents’ principal place of business, located at 4652 Holly- 
wood Boulevard, Hollywood, California, as aforesaid, is listed in the 
telephone directory as “Colonial Dames Corporation” and in connec- 
tion therewith a local establishment for the sale of respondents’ cos- 
metic products designated as “Colonial Dames Charm Shop” is 
operated at the same address. The “Corporation” and the “Charm 
Shop,” located at the same address as aforesaid, are listed under the 
same telephone number. Cosmetic products of the respondents are 
labeled as sold by “Colonial Dames Company” and the words 
“Colonial Dames” coupled with a design depicting two dancing 
figures in colonial costume appear as a trade mark on products sold 
by respondents in commerce. 

In further connection with the sale of their said products, re- 
spondents, particularly in connection with radio advertising, have 
conveyed to prospective purchasers among the consuming public 
various messages, creeds and representations from the “Head,” 
“Chief Chemist” or “Famous Beauty Consultant” of the “Colonial 
Dames Laboratories,” maintained and operated by Colonial Dames 
‘Company, Ltd. 

Par. 4. Respondent, Colonial Dames, Inc., advertises and has ad- 
vertised its said products in newspapers circulated in various parts 
of the United States, through pamphlets, booklets and circulars dis- 
tributed among the prospective purchasers in various parts of the 
United States and through radio broadcasts, in all of which it makes 
and causes to be made many statements concerning the efficacy and 


usefulness of said preparations in the care, treatment, and beauti- 
fication of the skin. 
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In the course and conduct of its business as hereinabove described, 
respondent, Colonial Dames, Inc., to induce the purchase of its prod- 
ucts, has made, published, or caused to be published, various state- 
ments, claims and representations with respect to the efficacy and 
usefulness of its said preparations in the care, treatment and beauti- 
fication of the skin. Typical of said statements, claims and repre- 
sentations, among others, are the following: 

(1) That Colonial Dames Beauty Wash will have an instant 
beautifying effect on the skin—works like magic in banishing stub- 
born blackheads, toning sallow skins, whitening and refining texture, 
and leaving the skin immaculately clean and just like velvet; (2) 
That Colonial Dames Beauty Wash, while not a chemical bleach, 
will gently bleach the skin, its whitening action being derived from 
the natural elements from which it is made. 

Typical of representations made with respect to respondents’ 
Colonial Dames Massage Cream are the following: 

(1) That Colonial Dames Massage Cream is a superlative tissue 
cream and, being made with almond oil, quickly banishes all traces 
of dryness or sluggishness, leaving the skin freshly stimulated and 
vibrant; (2) That it softens and increases the circulation of fresh 
pure blood to every tiniest cell and tissue of the skin, thereby re- 
building and youthifying from within, thus working with nature 
instead of against it; (38) That it works perfectly with nature to 
rejuvenate the inner tissues—is more than a skin food and cleanser— 
is a true skin rejuvenator; that the purpose of said cream and nightly 
facial treatment therewith is to reestablish normal circulation so 
that every tiny cell is adequately nourished; that it is more than a 
cleanser—is a tissue cream as well; that it drives directly at the 
cause of all beauty imperfections and rids the skin of those enemies; 
that it reactivates the tissues from within stimulates cell structure, 
restores lubricating oils, exercises the muscles and brings a surge of 
rich red blood to supply needed nourishment and purge out toxic 
impurities the natural way; that it cures and prevents faulty skin 
texture by removing the cause; that it is a complete normalizing 
treatment; that it will cause complexion blemishes to quickly 
disappear. 

Further representations are: 

That respondents’ Colonial Dames Beautifier remains always on 
the surface preventing pore clogging and actually building beauty 
into the skin; that respondents’ beauty aids act on a different princi- 
ple from most cosmetics and are effective because instead of attempt- 
ing the impossible feat of “rubbing in youth and beauty” entirely 
from the outside, Colonial Dames Beauty Aids work according to 
the accepted laws of nature. 
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Par. 5. In truth and in fact the said statements and representa- 
tions made by respondents as aforesaid with respect to the efficacy 
and usefulness of their said preparations in the care, treatment and 
beautification of the skin were and are false, deceptive, and mislead- 
ing in the following, among other, particulars: 

The chief benefits derived from the use of Colonial Dames 
Massage Cream are due to massage rather than to the action of its 
ingredients ; 

According to the weight of scientific authority, Colonial Dames 
Beauty Wash does not banish stubborn blackheads, or tone sallow 
skins. Colonial Dames Massage Cream does not banish all traces 
of dryness or sluggishness, increase the circulation of fresh pure 
blood to every tiniest cell or tissue, or rebuild or youthify from 
within, or rejuvenate the inner tissues, or reestablish normal circula- 
tion, or drive directly at the cause of all beauty imperfections, or 
reactivate the tissues from within, or stimulate cell structure, or 
correct and prevent faulty skin texture; 

The effect of Colonial Dames Beauty Wash upon the skin is 
merely to cleanse and not to bleach, and is not the “answer” to stub- 
born blackheads and sallow and discolored skin problems; 

Colonial Dames Beautifier is beneficial chiefly as a powder base 
and does not prevent pore clogging nor “Actually build beauty into 
the skin”; does not act on a different principle from most cosmetics. 

Par. 6. There are among the competitors of respondents referred to 
in paragraph 1 hereof those who manufacture and sell in commerce 
products like or similar to those sold by respondents and who do not 
make false, misleading or extravagant claims or representations con- 
cerning such products but advertise and represent the same fairly and 
accurately. 

Par. 7. The National Society of the Colonial Dames of America, 
with headquarters at Dumbarton House, Washington, D. C., is a fed- 
eration or organization of incorporated societies of 40 States of the 
United States and the District of Columbia. The society is princi- 
pally historical and patriotic. Among its definite aims are to com- 
memorate the history of the Original Thirteen Colonies and to teach 
their lessons of patriotism to the citizens of the future. 

The total membership of the National Society of the Colonial 
Dames of America was 434 in 1894, 2,050 in 1896, 5,579 in 1906, 8,128 
in 1916, 9,595 in 1925 and 11,603 in 1935. The California organiza- 
tion affiliated with The National Society of the Colonial Dames of 
America was initiated in 1896. It had a membership of 115 in 1904, 
169 in 1914, 172 in 1925 and 235 in 1935. The population of the State 
of California in 1930 was 5,677,251. 
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Par. 8. During the year 1891, there was organized in the State of 
New York a patriotic and historical society under the name “The 
Colonial Dames of America.” This organization now has chapters 
located in Baltimore, Philadelphia, Washington, Paris (France), 
San Francisco, Shreveport (Louisiana), Nashville, Dallas, Danville 
(Kentucky), Rome (Italy) and London (England). The total mem- 
bership of this society amounted to 350 in 1889 and to 4,000 in 1935, 
many of whom were resident abroad. The work done by the society 
is confined principally to the territory of the thirteen original Ameri- 
can colonies. 

Par. 9. In May 1896, there was incorporated in the State of New 
York a social and patriotic organization known as “Colonial Daugh- 
ters of the Seventeenth Century.” This organization has auxiliary 
chapters in New York and various other States of the United States, 
and the present organization includes in its membership ladies living 
in the various States of the United States. The total membership 
of this society is unknown. 

Respondents’ said preparations are not produced, approved, spon- 
sored or recommended by, or in any manner connected with or related 
to, any of said societies, and none of said societies is now, or ever has 
been, engaged in the manufacture or sale of cosmetics or of any other 
preparation or product of commerce. 

Par. 10. The words “Colonial Dames” have been and are frequently 
used and understood by the public generally to describe and desig- 
nate American ladies of the Colonial period and were so used and 
understood prior to the organization of any of the societies above 
mentioned. 

The term “Colonial Dame” is also occasionally used to describe a 
descendant of an American personage of the Colonial period whether 
or not such descendant is a member of one of the above mentioned 
societies. 

Par. 11. The trade mark “Colonial Dames” was registered by re- 
spondents’ predecessors in the State of California in 1906 and with 
the United States Patent Office in 1922. 

Par. 12. For many years subsequent to 1886 the marketing and 
distribution of the products of respondents’ predecessors were con- 
fined to the Pacific Coast. At the present time, approximately 45 
percent of the sales of respondents’ products are made in California 
and an additional 30 percent in the States of Washington and Ore- 
gon. The words “Colonial Dames” are, and for many years have 
been, associated in the minds of people on the Pacific Coast and else- 
where with the products of respondents and their predecessors. 
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Par. 13. The use by respondents of the hereinbefore enumerated 
false and misleading representations in connection with the offering 
for sale and the sale of respondents’ said products has had and does 
have the tendency and capacity to and does mislead a substantial 
portion of the purchasing public and causes prospective purchasers 
to believe that said false and misleading representations are true and 
that said preparations have the efficacy and usefulness in the care, 
treatment and beautification of the skin as represented and implied 
by the respondents. The use by respondents of the words “Colonial 
Dames” in their respective corporate names, and in identifying and 
describing their said preparations in advertisements, in newspapers, 
pamphlets, books, circulars and radio broadcasts, and as a trade 
name on the packages and containers in which said preparations are 
sold as hereinabove described, has a tendency and capacity to, and 
does, mislead and deceive a substantial portion of the purchasing 
public and causes prospective purchasers erroneously to believe that 
said preparations are produced, approved, sponsored, endorsed, or 
recommended by one or more of the societies hereinabove described. 
Said erroneous beliefs induced by the various misrepresentations of 
the respondents as herein detailed, cause and have caused a substan- 
tial portion of the purchasing public to purchase respondents’ said 
preparations, thereby unlawfully and unfairly diverting trade to re- 
spondents from competitors engaged in selling in interstate commerce 
preparations which are recommended for use in connection with the 
care, treatment and beautification of the skin and which are 
truthfully and accurately represented. 


CONCLUSION 


The aforesaid acts and practices of the respondents as herein al- 
leged are all to the prejudice and injury of the public and of re- 
spondents’ competitors and constitute unfair methods of competition 
in commerce within the intent and meaning of the Federal Trade 
Commission Act. 


ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Com- 
mission upon the amended complaint of the Commission, the answer 
of respondents thereto, and the agreed stipulation as to the facts 
entered into between the respondents herein, Colonial Dames, Inc.. 
and Colonial Dames Company, Ltd., and W. T. Kelley, chief counsel 
of the Commission, which stipulation provides that the statement 
of facts contained therein may be taken as the facts in this pro- 
ceeding in connection with any further testimony in support of the 
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charges stated in the complaint or in opposition thereto, and that 
the Commission may proceed upon said stipulation of facts and 
other evidence to be or which may be taken hereafter to make its 
report, stating its findings as to the facts (including inferences which 
it may reasonably draw from the said stipulated facts) and its 
conclusion based thereon, and to enter its order disposing of the pro- 
ceeding without the presentation of argument or the filing of briefs, 
the Commission having made its findings as to the facts and con- 
clusion that said respondents have violated the provisions of the 
Federal Trade Commission Act. 

It is ordered, That the said respondents, Colonial Dames, Inc., and 
Colonial Dames Company, Ltd., corporations, their officers, servants, 
employees, or agents, individual or corporate, in connection with the 
advertising, describing, offering for sale and sale in interstate com- 
merce or in the District of Columbia of preparations used or to be 
used in the care, treatment, and beautification of the skin, do forth- 
with cease and desist from: 

1. Representing that Colonial Dames Massage Cream is a skin 
rejuvenator, a skin food; 

2. Representing that the chief benefits derived from the use of 
Colonial Dames Massage Cream are due to the action of its ingredi- 
ents rather than to massage; 

3. Representing that Colonial Dames Massage Cream banishes all 
traces of dryness or sluggishness, increases the circulation of fresh 
pure blood to every tiniest cell or tissue of the skin, thereby rebuild- 
ing and youthifying from within; reesetablishes a norma] circulation 
and drives directly at the cause of all beauty imperfections, and rids 
the skin of those enemies; reactivates or rejuvenates the tissues from 
within; stimulates cell structure and brings a surge of rich red blood 
to supply needed nourishment and purge out toxic impurities; or 
cures and prevents faulty skin texture and actually builds beauty 
into the skin; 

4. Representing that the effect of Colonial Dames Beauty Wash 
upon the skin is that of a bleach and not merely a cleansing agency ; 

5. Representing that according to the weight of scientific authority 
Colonial Dames Beauty Wash banishes stubborn blackheads and 
tones sallow skins; 

6. Representing that Colonial Dames Beautifier prevents pore clog- 
ging and actually builds beauty into the skin; that it acts on a differ- 
ent principle from most cosmetics; and from making other represen- 
tations of similar tenor or import or any other or further represen- 
tations concerning the efficacy and usefulness of respondents’ said 
preparations in the care, treatment, and beautification of the skin 
unless and until said representations are true in fact; 
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7. Using the words “Colonial Dames” in their respective corporate 
names, in identifying and‘describing the business conducted by them 
and in describing their said preparations in advertisements, news- 
papers, pamphlets, books, circulars, and radio broadcasts, or through 
any other means or device or in any other manner, without clearly 
and conspicuously adding in immediate connection or conjunction 
therewith the words “Not connected with any society.” 

lt is further ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 
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Order 


In THe Marrer or 


LASALLE EXTENSION UNIVERSITY 
MODIFYING CEASE AND DESIST ORDER 
Docket 2654. Order, May 18, 1938 


Order granting petition of respondent to modify Commission’s prior cease and 
desist order entered against it in Docket 2654, on May 19, 1937, 24 F. T. C. 
1286, prohibiting misrepresentations in connection with use of words “Ex- 
tension University,” as therein specified, and order in question modified as 
below set forth. 

Before Mr. W. W. Sheppard, trial examiner. 
Mr. J.T. Welch for the Commission. 
LaPochelle, Brooks and Beardsley, of Chicago, Ill., and Mr. George 

L. Schein and Mr. H. B. Cox, of Washington, D. C., for respondent. 


Moprriep Orpver To Crash AND Desist 


This proceeding having been heard by the Federal Trade Com- 
mission upon the petition of respondent to modify the order to cease 
and desist issued herein on May 19, 1937, and upon oral argument by 
counsel for respondent in support of said petition to modify heard by 
the Commission on March 18, 1938, and the Commission having duly 
considered said petition and oral argument and the record herein, and 
being now fully advised in the premises; 

It is ordered, That the petition to modify the order to cease and 
desist issued herein be, and the same is, hereby granted, and the said 
order is hereby modified so as to read: 

It is ordered, That the respondent LaSalle Extension University, its 
officers, representatives, agents and employees, in connection with the 
offering for sale, sale, and distribution of correspondence courses of 
instruction in interstate commerce or in the District of Columbia, do 
forthwith cease and desist from: 

Representing, directly or indirectly, through the use of the term 
“Extension University” or the word “University” in its corporate 
name, or in any other manner, that it is, or that it conducts, a univer- 
sity or an extension university; unless and until respondent shall insert 
and use also the words “a correspondence institution,” or the words 
“an institution for correspondence students,” in immediate conjunction 
with its title, corporate name, or other designation, and in letters 
equally legible and conspicuous with said title, corporate name, or 
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other designation, used on textbooks, pamphlets, stationery, letter 
heads, advertising matter, or otherwise. 

It is further ordered, That the respondent shall, within 60 days 
after service upon it of this order, file with the Commission a report 
in writing setting forth in detail the manner and form in which it has 
complied with this order. 
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In THE MArrer or 


TARPON SPRINGS SPONGE EXCHANGE, INC., ET AL. 


COMPLAINT, FINDINGS, AND ORDER IN REGARD TO THE ALLEGED VIOLATION 
OF SEC. 5 OF AN ACT OF CONGRESS APPROVED SEPT. 26, 1914 


Docket 8024. Complaint, Dec. 29, 1986—Decision, May 18, 1938+ 


Where a stockholder membership corporation engaged in maintaining and con- 
ducting a sponge exchange for the use and benefit of its stockholder mem- 
bers and such others as might be granted permits in buying, storing, and 
selling sponges in the community inyolved, in which (1) over 80 per- 
cent of all domestic wool sponges were produced, (2) substantially all 
such products bought and sold passed through exchange in question, (3) 
over 90 percent of population was directly dependent upon sponge industry, 
and (4) the financial situation was precarious because of condition of said 
industry and community’s almost complete dependence thereon; and the 
active members of said exchange, packers and distributors of sponges, 
engaged in buying same on said exchange and selling such sponges to 
wholesale and retail dealers located in the various States and the District 
of Columbia and in foreign countries, in competition with one another and 
with others in such sale and distribution, and constituting the source from 
which the majority of the regularly established wholesale and retail dealers 
throughout the United States were required to procure wool sponges in 
order to offer and be able to sell a line thereof produced in the United 
States, and confronted by a condition in which such packers found them- 
selves greatly overstocked, with their stock heavily mortgaged, collections 
of outstanding accounts slow, and their financial credit about exhausted— 

(a) Entered into, adopted and carried out a resolution, following a general 
meeting in said community of all interested parties in the industry to 
consider, as stated, ways and means in connection with aforesaid problems, 
under which resolution it was provided that catch of sponges then stored 
in exchange should be sold promptly by a certain date, and that new catch 
of wool sponges to be brought in should not be offered for sale for a 
specified period exceeding 3 months, and that buyers should not be per- 
mitted to purchase any such sponges, directly or indirectly, outside of 
exchange, except for fill-in orders from one buyer to another, and that any 
buyer violating such agreement should be fined from $750 to $2,500, depend- 
ing on amount bought; and 

Where the “boat operators,” i. e., individuals, concerns, and corporations engaged 
in advancing funds and supplies to those actually occupied in sponge fishing 
expeditions and compensated therefor through receipt of a percentage of the 
proceeds arising from the sale of the sponges gathered, and the “independent 


1 Findings and order herewith take the place of findings and order made as of January 5, 
1938, not published, and vacated by order of even date herewith. 

The new findings show the adverse economic conditions existing in the sponge industry 
at Tarpon Springs at the time respondents engaged in the prohibited practices, and new 
order, while prohibiting same practices as did old order, has added provision that nothing 
therein contained shall be construed to conflict in any manner with the provisions of the 
United States Code concerning commerce and trade in the fishing industry (U. S. Code 
title 15, ch. 134, secs. 521 and 522). 
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boat owners” engaged in the business of procuring or fishing sponges from 
the Gulf of Mexico and storing and selling same at and through the afore- 
said exchange, and fully aware of the fact, in the case of both, that sponges 
brought to and sold through such exchange were, within a reasonable time 
and in the vast majority of instances, sold, and distributed in commerce 
between the buyers thereof and customers in the various States, and that 
the regular channel of commerce in sponges brought to said community was 
from producer to exchange to packer to buyers and users throughout the 
United States and the world— 

(b) Entered into and adopted a concurrent resolution, under provisions of 
which they promised not to allow their boats to sell, during aforesaid period, 
any of their wool sponges, excepting those then stored in exchange and 
being prepared for sale, and also boats then out and supplied by them; and 

Where said various individuals and concerns, packers and distributors, and 
“operators” and “independent boat owners,” as above set forth, following 
adoption of such resolutions and closing of exchange for sale of wool 
sponges— 

(c) Concertedly refused, during period of time thus provided for, to buy or sell 
such sponges in or through such exchange, though making sales from one 
packer to another for purpose of filling orders on hand for wool sponges 
from persons outside the State; 

With intent and effect of preventing further decline in and increasing prices of 
such sponges (assertedly theretofore below cost of production), both on 
exchange and elsewhere, and with intent of permitting said packers to 
unload their surplus stocks, collect outstanding accounts, and make adjust- 
ments accordingly, and with result that they were able to and did dispose 
of between, 40 and 50 percent of their then stocks, and normal flow of 
sponges from producer through exchange to consumers in other States, Dis- 
trict of Columbia, and in foreign countries was stopped completely during 
aforesaid period, and price thereof to dealers and public generally was 
increased, and competition in interstate sale thereof was suppressed and 
hindered through closing exchange as aforesaid: 

Held, That such acts and practices were all to the injury and prejudice of the 
public and competitors and constituted unfair methods of competition. 


Before Mr. Robert S. Hall, trial examiner. 

Myr. Astor Hogg and Mr. Karl Stecher for the Commission. 

Mr. William L. Hill, of Washington, D. C., for respondents, along 
with Mr. Henry H. Morgan, of Tarpon Springs, Fla., for Meres 
Sponge & Trading Co. 


CoMPLAINT 


Pursuant to the provisions of an Act of Congress, approved Sep- 
tember 26, 1914, entitled “An Act to create a Federal Trade Com- 
mission, to define its powers and duties, and for other purposes,” the 
Federal Trade Commission, having reason to believe that Tarpon 
Springs Sponge Exchange, Inc., a corporation (hereinafter referred 
to as respondent Exchange), and certain of its members, as herein- 
after set forth (hereinafter designated as respondent packer mem- 
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bers); and James S. Smitzes, Inc., A. L. Tarapina, John Fassol, 
George Cladakis, W. F. Ferguson, Nic Macrenaris, Anastacios Kotis, 
Diamandis Leonis, Michael Gonatos, and Vasilio Christon (herein- 
after referred to as respondent boat operators and independent boat 
owners), have been, and are now using unfair methods of competi- 
tion in commerce, as “commerce” is defined in said act; and it appear- 
ing to the Commission that a proceeding by it in respect thereof 
would be in the public interest, hereby issues its complaint, stating 
its charges in that respect, as follows: 

Paracrarn 1. Respondent Exchange is a stockholder-membership 
corporation, organized, existing, and doing business under the laws 
of the State of Florida, with its principal office and place of business 
located at Tarpon Springs, Fla. It is engaged in the business of 
conducting a Sponge Exchange for the service of its stockholder- 
members and others in buying, storing, and selling sponges. It has 
a membership of approximately 25 individuals, firms, partnerships, 
and corporations. The members of said respondent Exchange are 
packers and distributors of sponges, and are engaged in the sale of 
said sponges to wholesale and retail dealers located in the various 
States of the United States other than the State of Florida. They 
cause said sponges, when sold, to be transported from the State of 
Florida to the purchasers thereof, at their respective points of loca- 
tion. There has been, and now is, a constant current of trade and 
commerce in said sponges between the members of said respondent 
Exchange, located in the State of Florida, and dealers in said sponges 
located at points throughout other States of the United States. In 
the course and conduct of their respective businesses, in selling and 
offering for sale sponges in commerce, as herein set out, the members 
of respondent Exchange are in competition with each other, except 
for the matters and things herein alleged, and are in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged in the sale and distribution of similar products in commerce 
among and between the various States of the United States. 

The respondent Exchange operates what is generally known as a 
Sponge Exchange, where the producers of such sponges unload their 
catch into a storage room, and where the packers and distributors 
purchase said sponges from the producers through the Exchange, 
and from where said sponges are thereafter sold and shipped in 
commerce by such packers and distributors, as hereinbefore set out. 
Tarpon Springs, Fla., is noted throughout the country and in many 
sections of the world as the sponge-producing center of America. 
The sponges bought and sold through respondent Exchange are re- 
garded by the trade and purchasing public of the United States as the 
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best commercial domestic sponges that can be procured. Practically 
all of the sponges marketed at Tarpon Springs, Fla., are sold through 
the respondent Exchange. The sheepswool sponge, often designated 
as a wool sponge, is in great demand by industries throughout the 
United States, and is the most valuable sponge on the American 
market for commercial purposes. Virtually all of the sheepswool 
sponges produced in the United States are produced near Tarpon 
Springs, Fla., and are sold through the respondent Exchange. A 
majority of the regularly established wholesale and retail dealers of 
wool sponges throughout the United States are required to procure 
their sponges from the members of respondent Exchange in order 
to offer a line of domestic wool sponges. 

While the membership of the respondent Exchange consists of 
approximately 25 persons, firms, and corporations, the following- 
named respondents are the active members, all of whom are either 
packers or distributors: 


Mary J. Bouchlas, trading as Rock Island Sponge Company, with her princi- 
pal place of business located at Tarpon Springs, Fla. 

John Diamandis and Peter J. Cardulis, partners, trading as Diamandis & 
Cardulis, with their principal place of business located at Tarpon Springs, Fla. 

N. G. Arfaras, an individual, with his principal place of business located at 
Tarpon Springs, Fla. 

Sponge Producers’ Corporation, a corporation existing under the laws of 
the State of Florida, with its principal place of business located at Tarpon 
Springs, Fla. 

Charles Simeon and Charles Halipilias, partners, trading as Simeon & 
Halipilias, with their principal place of business located at Tarpon Springs, Fla. 

Sponge Fishing Company, a corporation existing under the laws of the State 
of Florida, with its principal place of business located at Tarpon Springs, Fla. 

Diamandis Diamandis and Cristos Psilakas, partners, trading as Industrial 
Florida Sponge Company, with their principal place of business located at 
Tarpon Springs, Fla. 

Albert Bloch & Sons, Inc., a corporation existing under the laws of the State 
of New York, with its principal place of business located at 86 Walker Street, 
New York City. 

D. A. Alissandratos and Nick Bessis, partners, trading as Commercial Sponge 
Company, with their principal place of business located at Tarpon Springs, Fla. 

Meres Sponge & Trading Company, a corporation existing under the laws of 
the State of Florida, with its principal place of business located at Tarpon 
Springs, Fla. 

Alee Stefanides, an individual, with his principal place of business located 
at Tarpon Springs, Fla. 

C. G. Andriotes, trading as C. G. Andriotes & Company, with his principal 
place of business located at Tarpon Springs, Fla. 

George S. Smitzes, James Smitzes, Louis Smitzes, and Nick Drivas, partners, 
trading as Smitzers & Drivas, with their principal place of business located at 
Tarpon Springs, Fla. 

EH. M. Macrenaris, an individual, with his principal place of business located 
at Tarpon Springs, Fla. 
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Nick Philippou and John Kourematis, partners, trading as Tropical Sponge 
Company, with their principal place of business located at Tarpon Springs, Fla. 

Schroeder & Tremayne, Inc., a corporation existing under the laws of the 
State of Missouri, with its principal place of business located at 500 North 
Commercial Street, St. Louis, Mo. 

John Fassol and P. Saclarides, partners, trading as Fassol and Saclarides, 
with their principal place of business located at Tarpon Springs, Fla. 

Certain respondents hereinafter designated as “respondent boat 
operators” are: James §S. Smitzes, Inc., a corporation existing under 
the laws of the State of Florida, with its principal place of business 
located at Tarpon Springs, Fla.; A. L. Tarapina, of Tarpon Springs, 
Fla.; John Fassol, of Tarpon Springs, Fla.; George Cladakis, of Tar- 
pon Springs, Fla.; W. F. Ferguson, of Tarpon Springs, Fla.; and 
Nic Macrenaris, of Tarpon Springs, Fla. All respondent boat oper- 
ators are engaged in the business known to the trade as “boat opera- 
tors,” and finance sponge-fishing expeditions for a percentage of the 
proceeds. 

The respondents Anastacios Kotis, of Tarpon Springs, Fla.; Dia- 
mandis Leonis, of Tarpon Springs, Fla.; Michale Gonatos, of Tarpon 
Springs, Fla., and Vasilio Christon, of Tarpon Springs, Fla., are in- 
dependent boat owners, and are hereinafter so designated, and are 
engaged in the business of procuring sponges, storing and selling 
them through the respondent Exchange. The respondents listed 
herein as “boat operators” are likewise interested in, and engaged in, 
the sale of the sponges procured by them through the said Sponge 
Exchange. 

Only packers who own stock in the respondent Exchange, and 
others who, by payment of certain fees, enjoy the same rights in this 
regard as stockholders, are permitted to make purchases in the 
Sponge Exchange. Practically all of the sponge fishermen or pro- 
ducers of wool sponges in the United States make their sales through 
the said Sponge Exchange. 

Par. 2. On or about January 25, 1935, all of the respondents named 
herein united in a common course of action, and combined, conspired, 
and confederated together, cooperatively, for the purpose of restrain- 
ing and preventing interstate trade in wool sponges, and of increas- 
ing the price of wool sponges in commerce between and among the 
several States of the United States and in the District of Columbia. 
Pursuant to said concert of action, conspiracy, and confederation, and 
in furtherance thereof, the said respondents did the following acts 
and things: 

1. The respondent packer members of the respondent Exchange 
(excepting the respondent Schroeder & Tremayne, Inc.), at a meet- 
ing of the said Exchange, by a certain resolution, which was signed 
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by said respondent members, agreed, among other things, that all 
purchases of wool sponges, in or outside the Exchange, would be dis- 
continued from February 15, 1935, to May 1, 1935. Said resolution, 
so passed and agreed to by the said respondent members, is in words 
and figures as follows: 

RESOLUTION 


The stockholders of the Tarpon Springs Sponge Exchange in meeting assem- 
bled, this day January 25th, 1935, and having the best interest of the Sponge 
Industry in mind. 

RESOLVED that it is to the best interest of the Sponge Industry that the 
catch of sponges now stored in the Exchange be sold on the Exchange between 
this date and February 15th, thereby allowing ample time for such hookboats 
as are now out to bring their catches in, and that the new catch of Sponges 
to be brought in shall not be offered for sale on the Exchange until after May 
First the Exchange however remaining open for all sales of Yellow Gross and 
Wire between the dates mentioned. 

Resolved further that said buyers shall not be permitted to buy any 
Wool Sponges, directly or indirectly, OUTSIDE of the Exchange, except for 
‘Fill-in-orders’ from ONE BUYER to ANOTHER 

Resolved further that any buyer violating this agreement shall be sub- 
ject to the following fines 

1. Buyers, who according to the last statistics, bought over $50,000.00 worth 
shall be fined $2,000.00 

2. Buyers, who according to the last statistics, bought between $15,000.00 
and $50,000.00 worth shall be fined $1,000.00 

8. Buyers, who bought less than $15,000.00 shall be fined $750.00 

The adoption of the said resolution moved by Geo. M. Smitzes and seconded 
by N. G. Arfaras and subject to a wired adherence by the northern firms of 
James H. Rhodes & Co., American Sponge & Chamois Co., Schroeder & 
Tremayne, and Greek American Sponge Co. Local buyers adopting the above 
resolution hereby attest by affixing their signatures as follows: 


(Signatures. ) 


Rock Island Sponge Co. Charles M. Brown 
Diamandis & Cardulis John Diamandis 

N. G. Arfaras N. G. Arfaras 
Sponge Producers Corp. Geo. M. Emmanuel 
Simeon & Halipilias Chas. Simeon 
Sponge Fishing Co. Antonis Giallourakis 
Albert Bloch & Sons (proxy) Ernest Mears 
Commercial Sponge Co. D. A. Allissandratos 
John Fassol & P. Saclarides John Fassol 

Meres Sponge & Trading Co. 

Alex, Stefanides A. Stefanides 

C. G. Andriotes & Co. C. G. Andriotes 
Smitzes & Drivas Geo. S. Smitzes 
Em. Macrenaris Hm. Macrenaris 
Industrial Flda. Sponge Co. D. Diamandis 


Tropical Sponge Co. Tropical Sponge Co. 
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Following the passage and adoption of the above and foregoing 
resolution the respondent member Schroeder & Tremayne approved 
and ratified the said resolution, by agreeing to the postponement 
of sales as set out in the resolution, and by agreeing to the other 
provisions of said resolution. 

2. On January 25, 1935, the respondent boat operators James S. 
Smitzes, Inc., A. L. Tarapina, John Fassol, George Cladakis, W. F. 
Ferguson, and Nic Macrenaris, and the respondent independent boat 
owners Anastacios Kotis, Diamandis Leonis, Michael Gonatos, and 
Vasilio Christon, at a meeting in Tarpon Springs, Fla., adopted and 
signed a resolution, which is in words and figures as follows: 


BE IT RHSOLVED by the operators of the sponge boats of the City of 
Tarpon Springs, Florida, that we promise not to allow any of our boats to 
sell any of their wool sponges, excepting those sponges now stored in the Sponge 
Hxchange and being prepared for sale, before May First, 1985, it being under- 
stood at the Same time that such hookboats as are now out, and who may be 
Supplied (sic) by us, shall have the right to dispose of their catch by 
February 15th. 

Be it further resolved that the independent boat owners shall join with us 
in this resolution. 

Tarpon Springs, Florida, 
January 25, 1985. 

OPERATORS: 

J. S. Smitzes, Inc., By J. L. Smitzes, Pres. 

Alex L. Tarapina 

John Fassol 

George Cladakis 

W. F. Ferguson 

Nic Macrenaris 
INDEPENDENT BOAT OWNERS: 

Anastacios Kotis 

D. Leonis 

Michael Gonatos 

Vasilio Christon. 

3. Used other cooperative practices and means in furtherance of 
said plan. 

Par. 3. Pursuant to the adoption of the foregoing resolutions and 
agreements, the Exchange was closed, for the purchase or sale of 
wool sponges, from February 15, 1935, until May 3, 1935, and the 
respondents, during said period of time, by said combination, agree- 
ment, and concert of action, refused to buy or sell wool sponges dur- 
ing said period of time. 

Par. 4. The purpose, result, and effect of the combination, con- 
spiracy, and agreements hereinabove set forth, and the acts and 
practices performed thereunder by said respondents, have been, and 
were, during the period from February 15, 1935, to May 38, 1935, 
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unduly and unreasonably to restrain commerce, among and between 
the various States of the United States, in sponges; and to increase 
substantially the price of wool sponges to the wholesale dealers, 
retail dealers, and to the consuming public, by prohibiting the re- 
spondent boat operators and respondent independent boat owners 
from selling sponges during said period of time; by interrupting and 
prohibiting commerce, as herein set out, in wool sponges during said 
period of time; and by preventing wholesale dealers and retail deal- 
ers in wool sponges throughout the United States from purchasing 
their requirements of domestic wool sponges in commerce, as herein 
set out, from the sources of supply. 

Par. 5. The foregoing alleged acts and practices of respondents 
were in undue restraint of competition and trade in commerce, as 
herein set out, and are, and were, to the prejudice of the public inter- 
est, and constitute unfair methods of competition in commerce within 
the intent and meaning of Section 5 of an Act of Congress, ap- 
proved September 26, 1914, entitled “An Act to create a Federal 
Trade Commission, to define its powers and duties, and for other 
purposes.” 


Revort, Finprnes as To THE Facts, AND ORDER 


. Pursuant to the provisions of the Federal Trade Commission Act 
the Federal Trade Commission, on the 29th day of December 1936, 
issued and subsequently served its complaint in this proceeding upon 
respondents, Tarpon Springs Sponge Exchange, Inc., a corporation, 
Mary J. Bouchlas, trading as Rock Island Sponge Company, John 
Diamandis and Peter J. Cardulis, partners trading as Diamandis and 
Cardulis, N. G. Arfaras, an individual, Sponge Producers’ Corpora- 
tion, a corporation, Charles Simeon and Charles Halipilias, partners 
trading as Simeon and Halipilias, Sponge Fishing Company, a cor- 
poration, Diamandis Diamandis and Cristos Psilakas, partners trad- 
ing as Industrial Florida Sponge Company, Albert Block and Sons, 
Inc., a corporation, D. A. Alissandratos and Nick Bessis, part- 
ners trading as Commercial Sponge Company, Meres Sponge & Trad- 
ing Company, a corporation, Alec Stefanidi, an individual, C. G. 
Andriotes, trading as C. G. Andriotes & Company, George S. 
Smitzes, James Smitzes, Louis Smitzes and Nick Drivas, 
partners trading as Smitzes and Drivas, Em. Macrenaris, an 
individual, Nick Philippou and John Kourematis, partners 
trading as Tropical Sponge Company, Schroeder and Tremayne, 
Ine., a corporation, John Fassol and P. Saclarides, partners trading 
as Waeeal and Saclarides, James S. Smitzes, Inc., a corporation, A. L. 
Tarapina, an individual, J ohn Fassol, an facie George Cladakis, 
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an individual, W. F. Ferguson, an individual, Nic Macrenaris, an in- 
dividual, Anastacios Kotis, an individual, Diamandis Leonis, an 
individual, Michael Gonatos, an individual, and Vasilio Christon, an 
individual, charging them with the use of unfair methods of com- 
petition in commerce in violation of the provisions of said act. After 
the issuance of said complaint and the filing of respondents’ answers 
thereto, testimony and other evidence in support of the allegations of 
said complaint were introduced by Astor Hogg, attorney for the 
Commission, before Robert S. Hall, an examiner of the Commis- 
sion, theretofore duly designated by it, and in opposition to the alle- 
gations of the complaint by William L. Hill and Henry H. Morgan, 
attorneys for the respondent; and said testimony and other evidence 
were duly recorded and filed in the office of the Commission. There- 
after, the proceeding regularly came on for final hearing before the 
Commission upon the said complaint, the answers thereto, testimony 
and other evidence, and briefs in support of the complaint and in 
opposition thereto, and the oral arguments of Karl Stecher, counsel 
for the Commission, and William L. Hill, counsel for respondents, 
and the Commission having duly considered the same and being 
now fully advised in the premises, finds that this proceeding is in 
the interest of the public and makes this its findings as to the facts 
and its conclusion drawn therefrom: 


FINDINGS AS TO THE FACTS 


ParacrapH 1. Respondent, Tarpon Springs Sponge Exchange, 
Inc., hereinafter referred to as respondent Exchange, is a stockholder 
membership corporation organized in 1909, existing and doing busi- 
ness under the laws of the State of Florida, with its principal office 
and place of business located at Tarpon Springs, Fla. It is engaged 
in the business of maintaining and conducting a sponge exchange for 
the use and benefit of its stockholder members and such others as may 
be granted permits, in buying, storing, and selling sponges. There 
are in all approximately 25 members of the respondent exchange. 
All of the active members are packers and distributors of sponges and 
are engaged in buying sponges on the Exchange and selling said 
sponges to wholesale and retail dealers located in the various States 
of the United States, the District of Columbia, and foreign countries. 
They cause said sponges, when sold, to be transported from the State 
of Florida to purchasers thereof located outside of the State of 
Florida. There has been, and is now, a course of trade and commerce 
in said sponges between the members of the respondent Exchange 
located at Tarpon Springs, Fla., and dealers in said sponges located 
at points throughout other States of the United States, the District 
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of Columbia, and foreign countries. In the purchase and sale and 
offering for sale of said sponges in commerce as herein set out, the 
members of the respondent Exchange are in competition with each 
other, except as such competition was restricted and suppressed by 
the acts and practices hereinafter set out, and are in competition with 
other corporations, individuals, firms, and partnerships likewise 
engaged in the sale and distribution of sponges in commerce among 
and between the various States of the United States. 

Respondent Tarpon Springs Sponge Exchange, Inc., built a struc- 
ture, rectangular in shape, more or less open on one side and with 
stalls around the other three sides, all opening on the court in the 
middle. These stalls are rented out to boat captains to store their 
catches of sponges until such time as they are ready for sale. Prac- 
tically all sponges brought into Tarpon Springs are stored in this 
Exchange and are there offered for sale. On sale days the various 
boat captains bring their sponges out of the stalls and place them in 
the court in piles, where they are sold at auction. All bids are 
secretly made by the bidder handing in a slip of paper on which his 
bid is listed. The captain of the ship is free to accept or reject any 
bid made. 

After they are purchased at the Exchange the sponges are taken by 
the packer to his warehouse and are there prepared for shipment to 
purchasers in various parts of the United States outside of Florida 
and in foreign countries. 

The sponges produced in the United States come under four gen- 
eral classifications, to wit: wool sponges, also known as sheep’s wool 
sponges; yellow sponges; wire sponges; and grass sponges. By far 
the most important, both from the standpoint of quality and from the 
standpoint of quantity, is the wool sponge, this species far exceeding 
in value and in quantity all other varieties combined. Wool sponges 
are considered the best domestic sponges for the automobile-washing 
trade and for what is known as the paint industry. Practically all 
of the wool sponges produced in the United States come from the 
waters of the Gulf of Mexico adjacent to Tarpon Springs, Fla., or 
Key West, Fla. Tarpon Springs, Fla., is the largest and most im- 
portant sponge-producing center in the United States. Upwards of 
80 percent of all sponges produced in the United States come from 
Tarpon Springs. The wool sponges produced at Tarpon Springs have 
the reputation of being the finest wool sponges produced anywhere. 
Over 90 percent of the population of Tarpon Springs is directly 
dependent upon the sponge industry. 

The majority of the regularly established wholesale and retail 
dealers throughout the United States are required to procure wool 
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sponges from the members of the respondent Exchange in order to 
offer and be able to sell a line of wool sponges produced in the United 
States. There is no other way for these wholesalers and retailers 
throughout the United States to obtain an adequate supply of do- 
mestic wool sponges, except directly or indirectly through the 
members of the respondent Exchange, for over 80 percent of all 
domestic wool sponges are produced at Tarpon Springs and prac- 
tically all sponges bought and sold in Tarpon Springs pass through 
the Tarpon Springs Sponge Exchange. 

While the membership of the respondent Exchange consists of 
approximately 25 persons, firms, and corporations, the following- 
named respondents herein referred to as respondent packer members 
are the active members, all of whom are either packers or distributors 
of sponges and have their places of business in Tarpon Springs, Fla.: 


Mary J. Bouchlas, trading as Rock Island Sponge Company, with her 
principal place of business located at Tarpon Springs, Fla. 

John Diamandis and Peter J. Cardulis, partners, trading as Diamandis & 
Cardulis, with their principal place of business located at Tarpon Springs, Fla. 

N. G. Arfaras, an individual, with his principal place of business located at 
Tarpon Springs, Fla. 

Sponge Producers’ Corporation, a corporation existing under the laws of the 
State of Florida, with its principal place of business located at Tarpon 
Springs, Fla. 

Charles Simeon and Charles Halipilias, partners, trading as Simeon & 
Halipilias, with their principal place of business located at Tarpon Springs, Fla. 

Sponge Fishing Company, a corporation existing under the laws of the State 
of Florida, with its principal place of business located at Tarpon Springs, Fia., 

Diamandis Diamandis and Cristos Psilakas, partners, trading as Industrial 
Florida Sponge Oompany, with their principal place of business located at 
Tarpon Sprigs, Fla. 

Albert Bloch & Sons, Inec., a corporation existing under the laws of the State 
of New York, with its principal place of business located at 36 Walker Street, 
New York City. 

D. A. Alissandratos and Nick Bessis, partners, trading as Commercial Sponge 
Company, with their principal place of business located at Tarpon Springs, Fla. 

Meres Sponge & Trading Company, a corporation existing under the laws of 
the State of Florida, with its principal place of business located at Tarpon 
Springs, Fla. 

Alec Stefanidi, an individual, with his principal place of business located at 
Tarpon Springs, Fla. 

C. G. Andriotes, trading as C. G, Andriotes & Company, with his principal 
place of business located at Tarpon Springs, Fla. 

George S. Smitzes, James Smitzes, Louis Smitzes, and Nick Drivas, partners, 
trading as Smitzes & Drivas, with their principal place of business located at 
Tarpon Springs, Fla. 

Em. Macrenaris, an individual, with his principal place of business located 
at Tarpon Springs, Fla. 

Nick Philippou and John Kourematis, partners, trading as Tropical Sponge 
Company, with their principal place of business located at Tarpon Springs, Fla. 
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Schroeder & Tremayne, Inc. a corporation existing under the laws of the 
State of Missouri, with ity principal place of business located at 300 North 


Commercial Street, St. Louis, Mo. 
John Fassol and P. Saclarides, partners, trading as Fassol & Saclarides, 


with their principal place of business located at Tarpon Springs, Fla. 

Respondents, James S. Smitzes, Inc., a corporation existing under 
the laws of the State of Florida with its principal place of business 
located at Tarpon Springs, Fla.; A. L. Tarapina of Tarpon Springs, 
Fla., John Fassol of Tarpon Springs, Fla., George Cladakis of Tar- 
pon Springs, Fla., W. F. Ferguson of Tarpon Springs, Fla., and 
Nic Macrenaris of Tarpon Springs, Fla., are known to the sponge 
trade at Tarpon Springs, Fla., as “Boat Operators.” Such so-called 
“Boat Operators” are engaged in the financing and advancing funds 
and supplies to those actually engaged in sponge fishing expeditions, 
and for such financing and advancing of such funds and supplies 
the respondent “Boat Operators” receive a percentage of the pro- 
ceeds arising from the sale of the sponges gathered in such sponge 
fishing expeditions. Respondent “Boat Operators” have a direct 
interest in the sale of such sponges in the Exchange after they have 
been procured by the actual fishers, and when the sponges (which the 
respondent “Boat Operators” have aided in procuring by financing 
the expeditions) are sold on the Exchange the receipts for the sale 
of such sponges are in usual practice and as a general thing paid 
over to the respondent “Boat Operators,” after which said respondent 
“Boat Operators” distribute such funds, upon a share basis, to those 
who took part in the gathering of such sponges, less the percentage 
of the proceeds to which the respondent “Boat Operators” are en- 
titled under their agreement with the sponge fishers made before the 
sponge expeditions embarked. 

The respondents, Anastacios Kotis of Tarpon Springs, Fla., Dia- 
mandis Leonis of Tarpon Springs, Fla., Michael Gonatos of Tarpon 
Springs, Fla., and Vasilio Christon of Tarpon Springs, Fla., are 
known to the sponge trade at Tarpon Springs, Fla., as “Independent 
Boat Owners,” and are hereinafter so designated, and they are 
engaged in the business of procuring or fishing sponges from the 
Gulf of Mexico and storing and selling them at and through the 
respondent Exchange. 

The respondent “Boat Operators” and respondent “Independent 
Boat Owners” are, and were at all times mentioned herein, fully 
aware of the fact that when the sponges are brought to the Exchange 
and sold through the Exchange, such sponges are within a reason- 
able time thereafter, in the vast majority of instances, sold and 
transported in commerce by the buyers of such sponges to customers 
located in the various States of the United States, and that the 
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regular channel of commerce in sponges brought to Tarpon Springs 
is from the producers through the Exchange to the packers and from 
the packers on to the buyers and users throughout the various parts 
of the United States and of the world. 

Only packers who own stock in the respondent Exchange and have 
been elected to membership therein, and such others as may be able 
to secure a permit, upon payment of a stipulated fee, are permitted 
to make purchases on or at the Exchange. Practically all of the 
wool sponges passing through Tarpon Springs are sold through the 
Exchange. 

Par, 2. The sponge industry at Tarpon Springs had been in a 
relatively chaotic and unsatisfactory condition for some time prior 
to 1934, due to a greatly lessened demand for sponges. During the 
year 1934, the production of wool sponges at Tarpon Springs was 
considerably greater than for each of the preceding 3 years, without 
a corresponding increase in the demand for such sponges. 

At the end of the year 1934, respondent packers found themselves 
greatly overstocked, with between $500,000 and $600,000 worth of 
sponges on hand in their warehouses. A considerable portion of this 
stock was heavily mortgaged. Collections of outstanding accounts 
were slow, and the packers had about exhausted their financial credit. 
The entire community of Tarpon Springs was in a precarious financial 
situation because of the condition of the sponge fishing industry, on 
which it is almost wholly dependent. 

With the sponge industry in this situation, with an additional large 
stock of sponges on hand in the Exchange unsold, and with more 
sponges being fished for, a general meeting of all interested parties 
in the sponge industry was called for January 10, 1935, and was 
held in the Greek schoolhouse in Tarpon Springs, because there was 
insufficient room in the Exchange. Mr. George Emmanuel, president 
of the Exchange, presided. He stated that some way had to be found 
to dispose of the more than $100,000 worth of sponges in storage at 
the Exchange, and some arrangement made about payment for the 
same, as the buyers were unable to provide cash, due to slow returns 
of outstanding accounts. Mr. Emmanuel asked the operators if they 
could carry 40 percent, provided 60 percent was paid in cash by the 
packers. A final agreement was reached under the terms of which 
60 percent cash would be paid and accepted, with a 60-day extension 
of credit for the remaining 40 percent. Mr. Emmanuel then asked 
the fishing boat captains (producers) if they would promise the 
Tarpon Springs Sponge Exchange not to sell any further wool 
catches, excepting what was then in the Exchange, until after Easter, 
or about May 1, 1935. A vote was taken which showed that all 
present were in favor of carrying out such agreement. It was further 
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agreed that sales should be made until the entire stock of wool 
sponges in the Exchange was disposed of, making the last sale 


February 5, 1985. 


In furtherance of the same aims and purposes, a meeting was held 
at the Tarpon Springs Sponge Exchange on January 25, 1935, at 
which the following resolution was adopted: 


The Stockholders of the Tarpon Springs Sponge Exchange, this day January 
25th, 1935, in meeting assembled and having the best interests of the Sponge 


Industry in mind, 


RESOLVED that it is to the best interest of the industry that the catch of 
Sponges now stored in the Wxchange be sold on the Exchange between this date 
and Febry 15th allowing thereby ample time for such Hookboats, as are now 
out, to bring the catch in and that the new catch of sponges to be brought 
in shall not be offered for sale until after May First, the Exchange however, 
remaining open for all sales of Yellow, Grass, and Wire between the dates 


mentioned. 


RESOLVED further that said buyers shall not be permitted to buy any Wool 
Sponges, directly or indirectly, OUTSIDE of the Exchange, except for “FILL-IN- 
ORDERS” from ONE BUYER to ANOTHER. 

RESOLVED further that any buyer violating this agreement shall be sub- 


jected to the following fines: 


1. Buyers, who according to the last statistics, bought over $50,000 worth 


shall be fined $2,500.00 


2. Buyers who bought between $15,000.00 and $50,000.00 according to the last 


statistics shall be fined $1,000.00. 


38. Buyers who bought less than $15,000—shall be fined $750.00. 

The adoption of the said resolution was moved by Geo. M. Smitzes and 
seconded by N. G. Arfaras and is subject to a wired adherence by the Northern 
firms of James H. Rhodes & Co., American Sponge & Chamois Co., Schroeder & 
Tremayne and Greek-American Sponge Co. 


26) Bae 


Local Buyers adopting the above resolution hereby attest by affixing their 


signatures as follows: 


(Names typewritten. ) 
Rock Island Sponge Co. 
Diamandis & Cardulis 
N. G. Arfaras 
Sponge Producers’ Corp. 
Simeon & Halipilias 
Sponge Fishing Co. 
Albert Bloch & Sons (proxy) 
Commercial Sponge Co. 
John Fassol & Peter Saclarides 
Meres Sponge & Trading Co. 
Alex. Stefanidi 
©. G. Andriotes Co. 
Smitzes & Drivas 
Hm. Macrenaris 
Industrial Flda. Sponge Co. 
Tropical Sponge Co. 


(Signatures. ) 
Charles M. Brown 
John Diamandis 
N. G. Arfaras 
Geo. M. Emmanuel 
Chas. Simeon 
Antonis Giallourakis 
Ernest Mears 
D. A. Alissandratos 
John Fassol 


A. Stefanidi 

C. G. Andriotes 
Geo. 8. Smitzes 
Hm. Macrenaris 

D. Diamandis 
Tropical Sponge Co. 
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The said resolution was agreed to by the respondents whose signa- 
tures appear thereon. 

Following the passage and adoption of the above and foregoing 
resolution the respondent member Schroeder & Tremayne, Inc., ap- 
proved and ratified the said resolution by agreeing to the terms of 
said resolution. 

On January 25, 1935, the respondent “Boat Operators,” James S. 
Smitzes, Inc., A. L. Tarapina, John Fassol, George Cladakis and 
W. F. Ferguson, and the respondent “Independent Boat Owners,” 
Nic Macrenaris, Anastacios Kotis, Diamandis Leonis, Michael Gonatos 
and Vasilio Christon at a meeting in Tarpon Springs, Fla., adopted 
and signed a resolution which is in words and figures as follows: 


BE IT RESOLVED by the operators of the sponge boats of the city of Tarpon 
Springs, Florida, that we promise not to allow any of our boats to sell any of 
their wool sponges, excepting those sponges now stored in the Sponge Exchange 
and being prepared for sale, before May First, 1935, it being understood at the 
same time that such hookboats as are now out, and who may be supplied by 
us, Shall have the right to dispose of their catch by February 15th. 

Be it further resolved that the independent boat owners shall join with us 
in this resolution. 

Tarpon Springs, Florida, 
January 25, 1935 

Operators: 

J. S. Smitzes, Inc., By J. L. Smitzes, Pres. 
Alex L. Tarapina 

John Fassol 

George Cladakis 

W. F. Ferguson 

Nic Macrenaris 


INDEPENDENT BOAT OWNERS: 
Anastacios Kotis 
D. Leonis 
Michael Gonatos 
Vasilio Christon. 

Par. 3. Following the adoption of the foregoing resolutions and 
agreements, with the respondent Tarpon Springs Sponge Exchange, 
Inc., assenting and cooperating, the said Exchange was closed for 
the purchase or sale of wool or sheep’s wool sponges from February 
16, 1935, to May 2, 1935, both dates inclusive, and the respondents 
during said period of time by combination, agreement, and concerted 
action refused to buy or sell wool sponges in or through said Ex- 
change during said period of time. Respondent packers did, how- 
ever, make various sales from one packer to another for the purpose 
of filling orders which they had for wool sponges from persons out- 
side of the State of Florida. 
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Par. 4. Due to the large stocks of sponges on hand in Tarpon 
Springs and to the slowness of the demand, the prices of wool sponges 
were going downward. Respondents testified these prices were lower 
than the cost of production, but presented no documentary evidence 
in substantiation of such contention. 

The purpose of closing the Exchange for the sale of wool sponges 
was to prevent a further decline in the prices of wool sponges, both 
on the Exchange and elsewhere, and to increase such prices if pos- 
sible. The effect of closing the Exchange for the sale of wool sponges 
is shown in the following table: 


Prices of wool sponges per bunch 


1935 


Jan. i- | Feb.1- | May 3- 
Jan. 31 | Feb. 15 | May 31 


Thareesie tus tise Sle Gs AEST RN tt BSR rey ays eS. EE ae $8. 83 $6. 66 $10. 08 
STN atl aad MOTs Seen ee I eae PN oe Ot ee Ne aie ees Gea 1. 83 1. 63 1,98 
Taree rags ys oS eee ba Bee aN! i ee Sh he eh ee ee ene 5. 60 3. 80 6. 28 
Smallracs 223.2. 01) 4c. sees Sea = Bese: oe re te eee 1, 22 L118 1, 62 


A further purpose of the closing of the Exchange was to permit 
the respondent packers to unload their surplus stocks on hand, make 
collections of outstanding accounts, and adjust themselves accord- 
ingly. During the period the Exchange was closed, respondent 
packers were able to and did dispose of between 40 percent and 50 
percent of the stocks of sponges they had on hand. 

Par. 5. The effect of the combination, conspiracy, and agreements 
hereinabove set forth, and the acts and practices performed there- 
under by respondents during the period from February 16, 1935, to 
May 2, 1935, both dates inclusive, was to stop completely the normal 
flow of sponges from the producers through the Tarpon Springs 
Sponge Exchange to the consumers in other States of the United 
States, the District of Columbia, and in foreign countries, and to 
increase the price of wool sponges to dealers and to the public gen- 
erally. The closing of the Exchange under the said resolution had 
the effect of, and did, suppress and hinder competition in the inter- 
state sale of wool sponges. 


CONCLUSION 


The aforesaid acts and practices of respondents, as hereinabove 
named, are all to the injury and prejudice of the public and of 
respondents’ competitors and constitute unfair methods of compe- 
tition in commerce within the intent and meaning of the Federal 
Trade Commission Act. 
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ORDER TO CEASE AND DESIST 


This proceeding having been heard by the Federal Trade Commis- 
sion upon the complaint of the Commission, the answers of respond- 
ents, testimony, and other evidence taken before Robert S. Hall, an 
examiner of the Commission theretofore duly designated by it, in 
support of the allegations of said complaint and in opposition thereto, 
and briefs filed herein, and oral arguments by Karl Stecher, counsel 
for the Commission, and by William L. Hill, counsel for the respond- 
ents, and the Commission having made its findings as to the facts and 
its conclusion that said respondents have violated the provisions of an 
Act of Congress, approved September 26, 1914, entitled, “An Act to 
create a Federal Trade Commission, to define its powers and duties, 
and for other purposes.” 

It is ordered, That the respondents, Tarpon Springs Sponge Ex- 
change, Inc., a corporation, Mary J. Bouchlas, trading as Rock Island 
Sponge Co., John Diamandis and Peter J. Cardulis, partners trading 
as Diamandis and Cardulis, N. G. Arfaras, an individual, Sponge 
Producers Corporation, a corporation, Charles Simeon and Charles 
Halipilias, partners trading as Simeon and Halipilias, Sponge Fish- 
ing Company, a corporation, Diamandis Diamandis and Cristos 
Psilakas, partners trading as Industrial Florida Sponge Company, 
Albert Bloch and Sons, Inc., a corporation, D. A. Alissandratos and 
Nick Bessis, partners trading as Commercial Sponge Company, Alec 
Stefanidi, an individual, C. G. Andriotes, trading as C. G. Andriotes 
& Company, George S. Smitzes, James Smitzes, Louis Smitzes, and 
Nick Drivas, partners trading as Smitzes and Drivas, Em. Macren- 
aris, an individual, Nick Philippou and John Kourematis, partners 
trading as Tropical Sponge Company, Schroeder & Tremayne, Inc., a 
corporation, John Fassol and P. Saclarides, partners trading as Fassol 
and Saclarides, James S. Smitzes, Inc., a corporation, A. L. Tarapina, 
an individual, John Fassol, an individual, George Cladakis, an indi- 
vidual, W. F. Ferguson, an individual, Nic Macrenaris, an individual, 
Anastacios Kotis, an individual, Diamandis Leonis, an individual, 
Michael Gonatos, an individual, and Vasilio Christon, an individual, 
their representatives, officers, agents, and employees, or any group of 
such respondents or their agents, either with or without the coopera- 
tion of persons not parties in this proceeding, cease and desist from 
uniting in a common course of action or entering into any under- 
standing, agreement, combination, or conspiracy for the purpose or 
with the effect of restricting, restraining, or monopolizing, or elimi- 
nating competition in, the purchase or sale of sponges sold or intended 
to be sold in interstate commerce, and in furtherance of such under- 
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standing, agreement, combination, or conspiracy from doing any of 
the following acts and things: 

1. Entering into and carrying out any understanding or agree- 
ment not to sell sponges on or through the sponge exchange operated 
by the respondent Tarpon Springs Sponge Exchange, Inc. 

2. Entering into and carrying out any understanding or agree- 
ment not to buy sponges on or through the sponge exchange operated 
by the respondent Tarpon Springs Sponge Exchange, Inc. 

3. Entering into and carrying out any understanding or agreement 
refusing to sell or buy sponges. 

Provided, That nothing herein contained shall be construed to con- 
flict in any manner with U. S. Code, Title 15, Chapter 13A, Sections 
521 and 522. 

It is furthered ordered, That the respondents shall, within 60 days 
after service upon them of this order, file with the Commission a 
report in writing setting forth in detail the manner and form in 
which they have complied with this order. 


ORDERS OF DISMISSAL, OR CLOSING CASE, ETC. 


Bristot-Myrrs Co. Complaint, November 27, 1934. Order, De- 
cember 4, 1937. (Docket 2252.) 

Charge: Maintaining resale prices; in connection with the manu- 
facture and sale of various proprietary remedies and drug sundries. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
testimony, evidence, and briefs, and the Commission having duly 
considered the same, and the Miller-Tydings Act approved August 
17, 1937, providing that nothing therein contained shall render illegal, 
contracts or agreements prescribing minimum prices for the resale 
of a commodity which bears, or the label or container which bears 
the trade-mark, brand, or name of the producer or distributor of such 
commodity, and which is in free and open competition with com- 
modities of the same general class produced or distributed by others, 
when contracts or agreements of that description are lawful as 
applied to intrastate transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the 
District of Columbia, in which such resale is to be made, or to which 
the commodity is to be transported for such resale, and that the 
making of such contracts or agreements shall not be an unfair method 
of competition under Section 5, as amended and supplemented, of the 
act entitled “An Act to create a Federal Trade Commission, to define 
its powers and duties, and for other purposes,” approved September 
26, 1914; and it appearing to the Commission that the testimony and 
evidence in this proceeding are insufficient to support the allegations 
of the complaint with respect to sales by respondent of its products 
into the District of Columbia for resale therein or in connection with 
sales of its products into any of the States of the United States not 
having statutes by which contracts or agreements prescribing mini- 
mum resale prices in such States are made legal, or into any of 
the States of the United States wherein by law or public policy, 
contracts or agreements prescribing minimum resale prices therein 
are not legal, and the Commission being fully advised in the 
premises ; 

It is ordered, That the complaint herein, for the reason hereinabove 
mentioned, be and the same is hereby dismissed. 
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Before Mr. Edward M. Averill and Mr. John W. Norwood, trial 
examiners. 

Mr. Robt. N. McMillen for the Commission. 

Rogers, Ramsay & Hoge, of New York City, for respondent. 


Guerrp Sarery Razor Co. Complaint, August 20, 1935. Order, 
December 4, 1937. (Docket 2523.) 

Charge: Maintaining resale prices; in connection with the 
manufacture and sale of safety razors including holders and blades 
therefor. 

Dismissed, after answer and trial, by reason of the enactment of 
the Miller-Tydings Act, approved August 17, 1937, it appearing to 
the Commission that the testimony and evidence were insufficient to 
support the allegations of the complaint with respect to sales by 
respondent of its products into the District of Columbia for resale 
therein or in connection with sales of its products into any of the 
States of the United States not having statutes by which contracts 
or agreements prescribing minimum resale prices in such States are 
made legal, or into any of the States of the United States wherein 
by law or public policy, contracts or agreements prescribing mini- 
mum resale prices therein are not legal, as set forth more fully in 
dismissal order in Bristol-Myers case. (Suwpra.) 

Before Mr. Edward M. Averill, trial examiner. 

Mr, Everett F. Haycraft and Mr. Reuben J. Martin for the Com- 
mission. 

Covington, Burling, Rublee, Acheson & Shorb, of Washington, 
D. C. and Herrick, Smith, Donald & Farley, of Boston, Mass., for 
respondent. 


Yarptey & Co., Lrp. Complaint, April 15, 1935. Order, Decem- 
ber 6, 19387. (Docket 2366.) 

Charge: Maintaining resale prices; in connection with the manu- 
facture and sale of soaps, cosmetics and toilet preparations. 

Dismissed, after answer and trial, by reason of the enactment of 
the Miller-Tydings Act, approved August 17, 1937, it appearing to 
the Commission that the testimony and evidence were insufficient to 
support the allegations of the complaint with respect to sales by 
respondent of its products into the District of Columbia for resale 
therein or in connection with sales of its products into any of the 
States of the United States not having statutes by which contracts 
or agreements prescribing minimum resale prices in such States 
are made legal, or into any of the States of the United States 
wherein by law or public policy, contracts or agreements prescrib- 
ing minimum resale prices therein are not legal, as set forth more 
fully in dismissal order in Bristol-Myers case. (Supra.) 
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Before Mr. John W. Norwood, trial examiner. 
Mr. P. C. Kolinski for the Commission. 
Townsend & Lewis, of New York City, for respondent. 


Auten H. Rast, doing business as Tue Rapin Co. Complaint, 
November 29, 1937. Order, December 27, 1937. (Docket 3275.) 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to composition of product; in connection with sale of a 
line of cosmetics. 

Order approving stipulation as to the facts and closing case by the 
following order: 

This matter coming on for consideration by the Commission upon 
the record and upon a stipulation to cease and desist from, the prac- 
tices charged in the complaint issued herein on November 29, 1987, 
executed by respondent, and the Commission having duly considered 
the same and being now fully advised in the premises, and it appear- 
ing to the Commission that the respondent has abandoned the prac- 
tices and violations of law charged in the complaint and that it has 
agreed not to resume said practices; 

It is ordered, That the said stipulation be, and the same hereby is, 
approved and accepted, and the Secretary is hereby directed to enter 
the same of record. 

It is further ordered, That the case growing out of the complaint 
herein be, and the same hereby is, closed without prejudice to the 
right of the Commission to reopen the same should future facts so 
warrant. 


Semrinote Paper Corproration. Complaint, November 27, 1936. 
Order, January 8, 1938. (Docket 2994.) 

Charge: Maintaining resale prices; in connection with the sale of 
toilet paper. 

Record closed, after answer, by reason of the enactment of the 
Miller-Tydings Act, approved August 17, 1937, it appearing to the 
Commission that the testimony and evidence were insufficient to sup- 
port the allegations of the complaint with respect to sales by the 
respondent of its products in the District of Columbia for resale 
therein or in connection with sales of its products in any of the States 
of the United States not having statutes by which contracts or agree- 
ments prescribing minimum resale prices in such States are made 
legal, or in any of the States of the United States wherein by law 
or public policy, contracts or agreements prescribing minimum resale 
prices therein are not legal, as set forth more fully in dismissal order 
in Bristol-Myers case. (Supra p. 1297.) 
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Mr. James M. Hammond for the Commission. 
Wright, Gordon, Zachry & Parlin, of New York City, for 
respondent. 


E. Freperics, Inc. Complaint, June 19, 1936. Order, January 13, 
1938. (Docket 2845.) 

Charge: Maintaining resale prices; in connection with the manu- 
facture and sale of hair and scalp treating apparatus and supplies 
including permanent waving machines, hair driers, pads, and tonics. 

Record closed, after answer, by reason of the enactment of the 
Miller-Tydings Act, approved August 17, 1937, it appearing to the 
Commission that the files of investigation are insufficient to support 
the allegations of the complaint with respect to sales by respondent of 
its products into the District of Columbia or into any of the States of 
the United States other than those having statutes by which contracts 
or agreements prescribing minimum resale prices in such States are 
made legal, or into any of the States of the United States wherein 
by law or public policy contracts or agreements prescribing minimum 
resale prices therein are not legal, as set forth more fully in dismissal 
order in Bristol-Myers case. (Supra p. 1297.) 

Mr, Reuben J. Martin for the Commission. 

Mr. James A. Manion and Fish, Richardson & Neawe, of New York 
City, for respondent. 


Unirep States Penciy Co., Inc. Complaint, January 14, 1987. 
Order, February 12, 1938. (Docket 3034.) 

Charge: Advertising falsely or misleadingly as to price and quality 
and “free” product; in connection with the sale of lead pencils. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint be, and the same hereby is, dis- 
missed for the reason that the testimony and other evidence adduced 
do not sustain the allegations of the complaint herein. 

Before Wr. Miles J. Furnas, trial examiner. 

Mr. Joseph C. Fehr for the Commission. 

Miss Ruth Gottdiener, of New York City, for respondent. 


Wasuineton Training Instirure, Inc. Complaint, September 22, 
1936. Order, March 10, 1938. (Docket 2929.) 

Charge: Using misleading trade name, and misrepresenting gov- 
ernment connection and opportunities in product or offering, and 
pretended refunds; in connection with the sale of Civil Service cor- 
respondence courses. 
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Record closed, after answer and trial, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent corporation, Wash- 
ington Training Institute, Inc., has been dissolved by decree of the 
Circuit Court of Wayne County, Mich., that the business formerly 
conducted by said corporation has ceased, and that its affairs are 
being administered and wound up under the order and direction of 
said court, and the Commission having duly considered the matter 
and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on September 22, 1936, be, and the same hereby is, 
closed without prejudice to the right of the Commission, should the 
facts so warrant, to reopen the same and resume prosecution of the 
complaint in accordance with its regular procedure. 

Before Ur. John L. Hornor, trial examiner. 

Mr. Harry D. Michael for the Commission. 

Mr. John C. Spear, of Cleveland, Ohio, for respondent. 


ConsoLipatep PinNaciE Coan Co. and Ex1zis Morrert, Complaint, 
September 30, 1937. Order, March 10, 1938. (Docket 3234.) 

Charge: Using misleading corporate name and misrepresenting 
source or origin and qualities of product; in connection with the sale 
of coal. 

Record closed by the following order: 

This matter coming on to be heard by the Commission upon the 
record herein and it appearing that attempts to serve the complaint 
on the respondents herein, both by registered mail and personal 
service, have failed, and the Commission having duly considered the 
matter and being now fully advised in the premises; 

It is ordered, That the case bearing out of the complaint issued 
herein be, and the same is hereby closed without prejudice to the 
right of the Commission to reopen the same in the event future devel- 
opments should so warrant." 

Mr, Alden 8. Bradley for the Commission. 


Betmore Jewetry Co., Inc. and NarHan Bernstein, trading as 
Excett Luceage Co. Complaint, November 13, 1936. Order, March 
25, 1988. (Docket 2980.) 

Charge: Misrepresenting premiums and using lottery scheme in 
merchandising; in connection with the sale of leather luggage. 

Record closed, after answer, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the corporate respondent, Bel- 


1The case was reopened July 19, 1938. 
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more Jewelry Co., Inc., was dissolved as of December 31, 1936, and 
it further appearing that due to the dissolution of said respondent, 
Belmore Jewelry Co., Inc., the individual respondent, Nathan Bern- 
stein, trading as Excell Luggage Co., has discontinued the practices 
charged in the complaint, and it further appearing that there is no 
reason to believe that he will resume same, and the Commission hav- 
ing duly considered the matter and the record, and being now fully 
advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on November 13, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with its regular procedure. 

Mr. 8. Brogdyne Teu, II for the Commission. 

Mr. Warren W. Grimes, of Washington, D. C. and Mr. Sol. A. 
Herzog, of New York City, for respondents. 


Narionat Mopes, Iye., Nattonat Mopes Hoxtpine Core., and JoHNn 
Buiocx. Complaint, October 31, 1936. Order, March 29, 1938. 
(Docket 2962.) 

Charge: Entering into restrictive cooperative schemes and con- 
tracts in restraint of competition; in connection with the sale of 
women’s wearing apparel. 

Record closed by the following order: 

This matter, coming on to be heard by the Commission upon the 
complaint and the answer thereto, and the Commission having duly 
considered the same, and being fully advised in the premises; 

It is ordered, That the case growing out of the complaint herein- 
before issued on October 31, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with its regular procedure. 

Before Mr. John W. Addison, trial examiner. 

Mr. Astor Hogg and Mr. Fletcher G. Cohn for the Commission. 

Spiro, Felstiner & Prager, of New York City, for respondents. 


Lepnew Corp. Complaint, October 31, 1935. Order, April 5, 1938. 
(Docket 2604.) 

Charge: Misrepresenting and misbranding as to qualities and per- 
formance of product; in connection with the sale of incandescent 
lamps. 

Record closed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and it appearing that the respondent is no longer engaged 
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in business and that its property and other assets have been disposed 
of and sold under order of the Chancery Court of the State of New 
Jersey, and that there is no reason to believe that the practices com- 
plained of will be resumed, and the Commission having duly con- 
sidered the matter and being now fully advised in the premises; 

It is ordered, That the case growing out of the complaint issued 
herein be, and the same hereby is, closed without prejudice to the 
right of the Commission, should the facts so warrant, to reopen the 
same and resume prosecution thereof in accordance with its regular 
procedure. 

Before Mr. W. W. Sheppard, trial examiner. 

Mr. Edward E. Reardon and Mr. Clark Nichols for the Commis- 
‘$10n. 


American Loupricants Co., Inc. Complaint, November 23, 1936. 
Order, April 5, 1938. (Docket 2993.) 

Charge: Misrepresenting as to source or origin and qualities of 
product; in connection with the sale of motor oils and greases. 

Dismissed, after answer and trial, by the following order: 

This matter coming on to be heard by the Commission upon motion 
by counsel for respondent to dismiss the complaint herein, and the 
Commission having duly considered same and the record and being 
now iully advised in the premises; 

It is ordered, That the complaint be, and the same hereby is, dis- 
missed for the reason that the testimony and other evidence adduced 
do not sustain the charges of the complaint herein. 

Before Vr. John L. Hornor, trial examiner. 

Mr. Jay L. Jackson for the Commission. 

Mr. Gus W. Byttner, of Dayton, Ohio, for respondent. 


Keystone Distrtxrrne Co. Complaint, February 5, 1936. Order, 
April 9, 19388. (Docket 2714.) 

Charge: Using misleading trade or corporate name, misbranding, 
or mislabeling and advertising falsely or misleadingly as to business 
status; in connection with the purchasing, rectifying, bottling and 
sale of whiskeys, gins, and other spirituous beverages. 

Record closed, after answer and trial, by the following order: 

This matter coming on for consideration by the Commission upon 
the record, and it appearing that the respondent, Keystone Distilling 
Co., ceased actual operations on December 31, 1936; that all of its 
physical assets have been liquidated; that its rectifier’s permit was 
canceled by the Permit Division of the Federal Alcohol Adminis- 
tration in July 1937; and that the corporation was dissolved De- 
cember 81, 1937, and the Commission having duly considered the 
matter and being now fully advised in the premises; 
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It is ordered, That the case growing out of the complaint hereto- 
fore issued on February 5, 1936, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with its regular procedure. 

Before Mr. John J. Keenan, trial examiner. 

Mr. PGad B. Morehouse and Mr. DeWitt T. Puckett for the Com- 
mission. 


W. A. Taytor & Co. Complaint, November 17, 1936. Order, April 
12, 1938. (Docket 2985.) 

Charge: Maintaining resale prices; in connection with the sale of 
alcoholic beverages including vermouth and whiskey. 

Record closed, after answer, by the following order: 

This matter coming on to be heard by the Commission upon the 
record and it appearing that there is insufficient evidence that the 
respondent W. A. Taylor & Co. has engaged in the acts and practices 
charged in the complaint hereinbefore issued with respect to alcoholic 
liquors sold in, or shipped for resale in, any States or territories other 
than those having “Fair Trade” laws or public policies in effect 
therein, within the intent and meaning of the Miller-Tydings Act. 
(Title VIII of an act to provide additional revenue for the District 
of Columbia and for other purposes, approved August 17, 1937, 
Public Act 314, 75th Cong., Ist sess.), and the Commission having 
duly considered the same and being now fully advised in the 
premises ; 

It is ordered, 'That the case growing out of the complaint herein- 
before issued on November 17, 1936, be and the same is hereby closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint in accordance with its regular procedure. 

Mr. PGad B. Morehouse for the Commission. 

Mr. Maurice J. Moore and Mr. John Francis Moore, of New York 
City, for respondent. ’ 


Morton Saur Co. Complaint, January 16, 1934. Original order, 
April 30, 1935. Docket 2150, 20 F. T. C. 309. Order granting 
motion to modify stay order,! etc., April 21, 1938. 


+Commission order referred to, dated June 17, 1936, “granting motion to stay pro- 
ceedings,” reads as follows: 

This matter coming on to be heard on motion of respondent Morton Salt Co. for stay 
of proceedings under the Commission’s order of May 14, 1936, until final decision by the 
Commission in the matter of Dockets 2783 and 2784, re Smoke Products Cos vetrals 
and Pennsylvania Salt Manufacturing Co., et al., respectively, and the Commission having 
considered the motion and the record and being now fully advised in the premises, 

It is ordered, That the motion be, and is hereby, granted. 

The Commission, in its order of May 14, 1936, above referred to, denied motion of 
respondent to vacate Commission’s cease and desist order herein and to grant rehearing. 
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Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to nature of product; in connection with the manu- 
facture and sale of “Smoked Salt.” 

Order granting motion to modify stay order, as follows: 

This matter coming on to be heard on motion of respondent Mor- 
ton Salt Co., filed April 12, 1938, and the Commission having con- 
sidered the motion and being now fully advised in the premises, 

It is ordered, That the said motion be, and hereby is, granted, and 
this matter is to remain in fieri without prejudice to the right of 
the Commission forthwith to enter such final order as seems just at 
or after the Commission’s final decision in the matters of Dockets 
Nos. 2783 and 2784. 

Mr. Jay L. Jackson for the Commission. 

Mr. H. H. Shelton and Sanders, Gravelle, Whitlock & Howry, of 
Washington, D. C., for respondent. 


OverLANpD Canpy Co. Complaint, May 3, 1930. Original order, 
April 3, 1934. Docket 1822. 18 F. T. C. 297. Order dismissing 
complaint, etc., May 5, 1988. 

Charge: Using lottery scheme in merchandising; in connection 
with the manufacture and sale of candies. 

Complaint dismissed without prejudice by the following order: 

This matter coming on to be heard by the Commission upon the 
record, and the Commission having duly considered the same and 
being now fully advised in the premises; 

It is ordered, That the complaint herein be, and the same hereby is, 
dismissed without prejudice to the right of the Commission to insti- 
tute new proceedings if the public interest warrants. 

Mr. Henry C. Lank for the Commission. 

Edelson & Paullin and Beach, Fathchild & Scofield, of Chicago, 
Il, and Mr. W. Parker Jones, of Washington, D. C., for respondent. 


Startup Canpy Co. Complaint, January 31, 1936. Original 
order, June 19, 1937. Docket 2705. 25 F. T. C. 234. Order vacat- 
ing, etc., May 16, 1988. 

Charge: Using lottery scheme in merchandising; in connection 
with the manufacture and sale of candies. 

Findings as to the facts and order to cease and desist were vacated 
by the following order: 

This matter coming on to be heard upon the motion of counsel 
for the respondent to vacate and set aside the findings as to the facts 
and order to cease and desist issued herein on June 19, 1937, and the 
Commission having duly considered the said motion and the record, 
and being now fully advised in the premises; 

It is ordered, That the motion of counsel for the respondent to 
vacate and set aside the findings as to the facts and order to cease 
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and desist issued herein on June 19, 1937, be, and the same hereby is, 

granted. Leb 
Mr. P. OC. Kolinski and Mr. Henry C. Lank for the Commission. 
Mr. Walter G. Moyle, of Washington, D. C., for respondent. 


Norr.—The Commission, as of the same date, by similar orders and 
in response to the same motion, vacated and set aside the findings as 
to the facts and orders to cease and desist in three other candy lottery 
cases in which Mr, P. C. Kolinski and Mr. Henry C. Lank appeared 
for the Commission and Mr. Walter G. Moyle, of Washington, D. C., 
for respondents, namely: 


SuHupre-Wii1ams Canpy Co. Complaint, January 31, 1936. Orig- 
inal order, June 17, 1937. Docket 2708. 25 F. T. C. 170. 


Ostrzr Canny Co. Complaint, June 8, 1936. Original order, 
June 17, 1937. Docket 2837. 25 F. T. C. 181. 


GuspE Canpy Co. Complaint, June 19, 1936. Original order, 
June 17, 1937. Docket 2848. 25 F. T. C. 193. 


JerFerson Isnranp Sarr Co. Complaint, January 16, 1934. Origi- 
nal order, April 30, 1935. Docket 2151. 20 F. T. C. 320. Order 
amending stay order, May 20, 1938.7 

Charge: Advertising falsely or misleadingly and misbranding or 
mislabeling as to nature of product; in connection with the manu- 
facture and sale of salt products. 

Order amending stay order, as follows: 

The matter of amending the stay order herein, dated March 5, 
1937, having come on to be heard at the instance of the Commission, 
and the Commission having considered same and being now fully 
advised in the premises, 

It ts ordered, That the stay order dated March 5, 1987, extending 
the time for the filing of report of compliance with the order to cease 
and desist herein, be, and the same hereby is, amended, and this 
matter is to remain én fieri without prejudice to the right of the 
Commission forthwith to enter such final order as seems just at or 
after the Commission’s final decision in the matters of Dockets Nos. 
2783 and 2784. 

Mr. Jay L. Jackson for the Commission. 

Carroll & McElwain, of Louisville, Ky., for respondent. 


+The Commission also as of May 18, 1938, on which date it issued new findings and 
cease and desist order in the matter of Tarpon Springs Sponge Exchange, Ine., et al., 
involving restraint of trade in connection with sale of sponges (See ante at Dial 2coy, 
vacated original findings and cease and desist order issued as of January 5, 1938, not 
reported herein. 

Smoke Salt Products Co., et al., and Pennsylvania Salt Manufacturing Co., et al. 
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Avery Saur Co. Complaint, November 13, 1934. Original order, 
November 28, 1936. Docket 2248. 23 F. T. C. 1047. Order granting 
motion to amend stay order, etc., May 20, 1938. 

_ Charge: Misbranding or mislabeling as to nature of manufac- 
ture of product; in connection with the manufacture and sale of 
“Smoke Salt.” 

Order granting motion to amend stay order of March 5, 1937, as 
follows: 

This matter coming on to be heard on motion of respondent 
Avery Salt Co., filed May 7, 1938, and the Commission having con- 
sidered said motion and being now fully advised in the premises, 

It is ordered, That the said motion be, and hereby is, granted, and 
this matter is to remain in fier? without prejudice to the right of 
the Commission forthwith to enter such final order as seems just at 
or after the Commission’s final decision in the matters of Dockets 
Nos. 2783 and 2784.1 

Mr. Jay L. Jackson for the Commission. 

Putney, Twombly & Hall, of New York City, for respondent. 


Carey Sarr Co. Complaint, August 14, 1935. Original order, 
December 3, 1936. Docket 2516. 24 F. T. C. 42. Order amending 
stay order, etc., May 20, 1938. 

Charge: Misbranding or mislabeling and advertising falsely or 
misleadingly as to nature of product; in connection with the manu- 
facture and sale of “Smoke Salt.” 

Order amending stay order, as follows: 

The matter of amending the stay order herein, dated March 5, 
1937, having come on to be heard at the instance of the Commission, 
and the Commission having considered same and being now fully 
advised in the premises, 

It 7s ordered, That the stay order dated March 5, 1937, extending 
the time for the filing of report of compliance with the order to 
cease and desist herein, be, and the same hereby is, amended, and 
this matter is to remain in fier? without prejudice to the right of 
the Commission forthwith to enter such final order as seems just at 
or after the Commission’s final decision in the matters of Dockets 
Nos. 2783 and 2784.1 

Mr. Jay L. Jackson for the Commission. 

Williams, Martindell & Carey, of Hutchinson, Kans., for re- 
spondent. 


Wattrr B. Garvin anp Louts H. Moossr, Jr., trading as Hair- 
Trex Co, Complaint, March 15, 1938. Order, May 26, 1938. (Docket 
3359.) 


1 See footnote 2 on p. 1306. 
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Charge: Misrepresenting history and properties or results of prod- 
uct; in connection with the sale of hair and scalp preparations. 

Record closed by the following order: 

This matter coming on for consideration by the Commission, and 
it appearing that the respondents Walter B. Galvin and Louis H. 
Mooser, Jr., individuals and as copartners trading as Hair-Tex Co., 
had, prior to the issuance of the complaint, terminated the business 
through which the complained-of practices were carried on and 
asserted they had no intention to resume the same, and the Com- 
mission having duly considered the same and being now fully advised 
in the premises: 

It is ordered, That the case growing out of the complaint herein- 
before issued on March 15, 1938, be, and the same hereby is, closed 
without prejudice to the right of the Commission, should the facts 
so warrant, to reopen the same and resume prosecution of the com- 
plaint, in accordance with its regular procedure. 

Mr. Wm. T. Chantland for the Commission. 


STIPULATIONS * 


DIGEST OF GENERAL STIPULATIONS OF THE FACTS 
AND AGREEMENTS TO CEASE AND DESIST? 


2103. Apple Butter—False and Misleading Brands or Labels and Adver- 
tising.—Von Allmen Preserving Co., Inc., a corporation, engaged in 
the business of manufacturing various fruit preserves and pickles and 
in the sale and distribution thereof in interstate commerce, in compe- 
tition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Von Allmen Preserving Co., Inc., in soliciting the sale of and selling 
its product in interstate commerce, agreed to cease and desist from 
the use on its labels or other advertising matter of the words “Pure 
Apple Butter” to describe said product which contains less than 43 
per centum of water soluble solids, and from the use of the words 
“Apple Butter” either alone or in connection or conjunction with the 
word “Pure” or with any other word or words or in any other way 
so as to import or imply that said product is in fact apple butter, 
that is to say, a product which contains not less than 43 per centum 
water soluble solids, when such is not the fact. (Dec. 2, 1937.) 

9104. Flooring and Roofing Material, Paints, Ete——False and Misleading 
Advertising and Misrepresenting Business Status.—United Laboratories, 
Inc., a corporation, engaged in the business, as a jobber, of selling 
and distributing, in interstate commerce of numerous products con- 
sisting chiefly of plastic rock flooring and roofing material, but also 
including waterproofing and damp-proofing materials, paints, var- 


1For false and misleading advertising stipulations effected through the Commission’s 
special board. See p. 1369 et seq. 

The digests published herewith cover those accepted by the Commission during the 
period covered by this volume, namely, December 1, 1937, to May 31, 1938, inclusive. 
Digests of all previous stipulations of this character accepted by the Commission—that 
is, numbers 1 to 2102, inclusive—may be found in vols. 10 to 25 of the Commission’s 
decisions. 

2In the interest of brevity there is omitted from the published digest of the stipula- 
tion the agreement under which the stipulating respondent or respondents, as the case 
may be, agree that should such stipulating respondent or respondents “ever resume or 
indulge in any of the practices in question, this said stipulation of the facts may be used 
in evidence” against such respondent or respondents, as the case may be, “in the trial 
of the complaint which the Commission may issue.” 
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nishes, enamels, and other related products, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

United Laboratories, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertising matter or through its salesmen, or in any other 
way, of statements or representations, the effect of which is to convey 
or which may tend to convey the belief that the said United Labora- 
tories, Inc. is a group of laboratories organized and equipped to test, 
approve, and certify every type of maintenance product that is pro- 
duced; or that the said corporation has a force of 300 men employed 
in the alleged various activities; or that the said corporation has in 
its employ a “Board of Consulting Engineers” whose duty it is to 
pass upon the various alleged tests of products to determine what 
products are to be stocked by said corporation; or that tests have 
been made by, or that its personnel has been connected with, the said 
United Laboratories, Inc., over a long period of time; or that the said 
United Laboratories, Inc. is a Maintenance Research Organiza- 
tion whose recommendations are unbiased; when such are not the 
facts. (Dec. 6, 1937.) 

2105. “Hot Cups” and “Fudge Warmers”’—False and Misleading Adver- 
tising and Disparaging Competitors——Lacy Products Corp., engaged in 
the business of manufacturing electric “hot cups” and “fudge warm- 
ers” and in the sale and distribution thereof in interstate commerce, 
in competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Lacy Products Corp., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
anonymously disseminating among customers or prospective custom- 
ers or the trade incomplete copies of proceedings of the Federal 
Trade Commission, the effect of which is to create an impression by 
such customers or trade that the Federal Government through its 
Federal Trade Commission is putting the trade on some sort of gen- 
eral notice with respect to alleged unlawful or unfair conduct on the 
part of a competitor or others, when such is not the fact. The said 
Lacy Products Corp. also agreed to cease and desist from the use of 
printed circular or other matter, the effect of which is to import or 
imply that the Federal Trade Commission has issued or is proceeding 
toward the issuance of its “cease and desist order” against a named 
individual or concern for the purpose of restraining such individual 
or concern from alleged unfair trade practices in violation of the 
organic Act of the Federal Trade Commission other than or in excess 


| 
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of what is actually covered and contemplated by the said Commis- 
sion’s order. The said Lacy Products Corp. further agreed to cease 
and desist from distributing in interstate commerce circulars or any 
other printed matter setting forth findings, orders, or other public 
records of the Federal Trade Commission, unless the whole of such 
findings, orders, or other public records of the said Commission be 
printed in full and in the exact wording of the said Commission 
without any attempted interpretation of, addition to, or subtraction 
from such findings, orders, or public records, as made and entered by 
the said Commission; but in no case shall such findings, orders or 
other public records be used or published by the said Lacy Products 
Corp. for the purpose or with the effect of disparaging or injuring 
the business of a competitor who has complied with the orders, stip- 
ulations, and/or directions of the said Federal Trade Commission. 
The said corporation further agreed to cease and desist from the use 
in its printed or circular matter or otherwise of statements or repre- 
sentations to the effect that a competitor, whose identity is named or 
implied, is financially unsound, or is doing very little business and is 
about to fold up, or that the products offered for sale or sold by such 
competitor are imitations, cheap, defective, a cut price line, will not 
stand up, or that said products come in large numbers to the said Lacy 
Products Corp. for repair, when such are not the facts. The said 
corporation also agreed to cease and desist from stamping on its 
products sold in interstate commerce the symbol “No. 8. P. D. S.” so 
as to import or imply or which tend or may tend to convey the belief 
by purchasers that said products so stamped are approved by the 
Underwriters’ Laboratories of Chicago, when in fact said products 
have not been so approved by said organization. (Dec. 7, 1937.) 

2106. Women’s Undergarments—False and Misleading Brands or Labels 
and Advertising —Ralph Corn, Inc., a corporation, engaged in the sale 
and distribution of women’s undergarments in interstate commerce, 
in competition with other corporations, individuals, firms, and part- 
nership likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition 
as set forth therein. 

Ralph Corn, Inc., in offering for sale and selling its products 
in interstate commerce, agreed to cease and desist from the use in 
its advertisements and advertising matter of the word “satin” or 
the words “pure dye” either independently or in connection or con- 
junction each with the other or with any other word or words as 
descriptive of products not composed of silk, the product of the 
cocoon of the silk worm, and from the use of the word “satin” or 
the words “pure dye” or “pure dye satin” in any way so as to import 
or imply that said products are composed of silk, when such is not 
the fact; unless, when said products are made of cloth or fabric which 
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is composed in substantial part of silk, and the word “satin” or the 
words “pure dye” or “pure dye satin” shall be immediately ac- 
companied by some other word or words printed in type equally as 
conspicuous as that in which the said descriptive word or words is or 
are printed so as to indicate clearly that said products are not made 
of cloth or fabric composed wholly of silk but are made in part 
of a material other than silk. (Dec. 10, 1987.) 

2107. “Superstiles,” Electric Fare Boxes, Etc.—False and Misleading 
Advertising.—Perey Manufacturing Co., Inc., a corporation, engaged 
under the trade name of “Perey Turnstile Company” in the busi- 
ness of manufacturing fare and admission collection equipment, such 
as turnstiles, electric fare boxes, and roto-gates, and in the sale and 
distribution of said products in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Perey Manufacturing Co., Inc., trading as “Perey Turnstile Com- 
pany,” in soliciting the sale of and selling its Superstiles in interstate 
commerce, agreed to cease and desist from the use in its advertise- 
ments or advertising matter of whatever kind or character of tabula- 
tions of alleged initial cost comparisons of said Superstiles and the 
electric fare box equipment of competitors, and which tabulations 
contain statements or representations, the effect of which is to mislead 
or deceive purchasers into the belief that the initial cost of such 
competitive equipment is much in excess of and/or other than what 
is actually the fact; or to convey or which may tend to convey the 
belief by purchasers that the equipment of modern buses is such as 
to necessitate the installation, with its attendant cost, of oversize 
batteries, special wiring, and special generators, if and when such 
buses use electric fare box equipment. The said corporation also 
agreed to cease and desist from the use in its said advertising of 
statements or representations, the effect of which is to import or 
imply or which tend or may tend to convey the belief that the use 
of electric fare boxes of competitors will entail the expenditure of 
$200 to cover the cost of battery replacement over 2 years, recharging 
batteries and replacement of parts; or that insurance is decreased 
or savings effected on insurance by use of the Superstile over the 
electric fare box equipment of competitors, when such is not the 
fact. (Dec. 18, 1937.) 

2108. Beer Product—False and Misleading Brands or Labels and Adver- 
tising —Whitewater Brewing Co., a corporation, located at White- 
water, Wis., with a branch office at Chicago, Ill., from which it, to- 
gether with one Alex Weingart, an individual, sell and distmpure a 
beer product under the trade name or designation “Badger” in inter- 
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state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Whitewater Brewing Co., and Alex Weingart, in soliciting the sale 
of and selling their beer product in interstate commerce, agreed to 
cease and desist from the use on labels affixed to said product or in 
advertising matter referring thereto of the words “The Pride of Wis- 
consin” or the word “Wisconsin” either alone or in connection or con- 
junction with the pictorial representation of the map of Wisconsin 
or IN any way so as to import or imply that the beer product to which 
said words or word or pictorial representation refers has its origin in 
the State of Wisconsin and is brewed in said State, when such is not 
the fact. (Dec. 16, 1937.) 

2109. Children’s Dresses—False and Misleading Advertising.—Joseph 
Love, Inc., a corporation, engaged in the business of manufacturing 
dresses for infants and small children and in the sale and distribu- 
tion of said products in interstate commerce, in competition with 
other corporations, individuals, firms and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Joseph Love, Inc., in soliciting the sale of and selling its “Princess 
Elizabeth” dresses in interstate commerce, agreed to cease and desist 
from the use in connection with the name “Princess Elizabeth,” or 
otherwise, of statements, pictorial or other representations and in- 
signia identifying the said name with the present British heir ap- 
parent, and the effect of which is to import or imply or which may 
tend to convey the belief by purchasers that said dresses are of Eng- 
lish make or origin and/or have received the endorsement or approval 
of a member of the British royal family, when such is not the fact. 
(Dec. 17, 1937.) 

2110. Flavoring Products, Tooth Powder, Etc——False and Misleading 
Brands or Labels and Advertising —Clyde Foster, an individual trading 
as C. Foster Chemical Co., engaged in the business of selling and dis- 
tributing flavoring products, tooth powder, and other products in 
interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Clyde Foster, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from stating or repre- 
senting in his printed or advertising matter or otherwise that certain 
of his so-called silverware coupons have a value of $1.15 or any value 
whatsoever. The said individual also agreed to cease and desist from 
labeling or otherwise representing his tooth powder as having a price 
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or value of 75 cents and/or from representing that his fork and spoon 
set has a price or value of $1.50 and from representing that either of 
said products has a price or value in excess of that at which said 
product is sold in the usual course of competitive trade. The said 
individual further agreed to cease and desist from the use of the 
word “free” either independently or in connection or conjunction with 
any other word or words or in any way as descriptive of merchandise 
represented to be given free, when in fact the alleged “free” gift is 
not given free or as a gratuity but can be obtained only for and in 
consideration of the purchase of merchandise with which the alleged 
“free” gift is included, or when, in order to obtain certain of the 
alleged gifts, a further consideration of 35 cents or any other amount 
is required. (Dec. 20, 1937.) 

2111. Stationery, Ete—False and Misleading Advertising —Myer Osoff, 
an individual, trading as Paramount Art Co., engaged in the business 
of printing acknowledgment cards, stationery, and the like, and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Myer Osoff, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from the use in his 
advertising matter of the word “Engraved,” either alone or in con- 
nection or conjunction with the word “Plateless,” or with any other 
word or words, or in any way, as descriptive of said products so as 
to import or imply or which may convey or tend to convey the belief 
by purchasers that said products are the result of impressions made 
from inked engraved plates commonly known to the trade and pur- 
chasing public as “Engraving” or “Embossing,” when such is not the 
fact. (Dec. 20, 1937.) 

2112. Stomach Remedy—False and Misleading Advertising.—Horace 
L. Wolfe and Sara Gwin Wolfe, copartners trading as “Wolfe’s Lab- 
oratories,” engaged in the business of compounding a preparation 
used as a remedy for stomach ulcers, and in the sale and distribution 
thereof under the trade designation “Wolfe’s Compound” in inter- 
state commerce, in competition with other partnerships, firms, indi- 
viduals, and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Horace L. Wolfe and Sara Gwin Wolfe, in soliciting the sale of 
and selling their product in interstate commerce, agreed to cease and 
desist from the use in their advertising matter or otherwise of any 
and all statements or representations or the purported testimonials 
of alleged users of the product so as to import or imply or which 
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convey or tend to convey the belief by purchasers that said product 
has or possesses such therapeutic properties or value so as to be an 
adequate treatment or remedy for disorders such as ulcers of the 
stomach and gastritis or that the use of said product will cure such 
disorders. (Dec. 21, 1987.) 

2118. Electric Brooders—False and Misleading Advertising.—Luty 
Hawkins, an individual trading as “Hawkins Million Dollar Hen,” 
engaged in the business of manufacturing electric brooders and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Luty Hawkins, in soliciting the sale of and selling his brooders in 
interstate commerce, agreed to cease and desist from stating or repre- 
senting by means of advertising matter or otherwise that the pad 
within the brooder will maintain a constant surface or contact tem- 
perature of 105° F. regardless of room temperatures and other con- 
ditions, when such is not the fact. The said individual also agreed 
to cease and desist from the use in said advertising matter or in any 
other way of the statement “Up to 400% Profit” so as to import or 
imply or which may tend to convey the belief by purchasers that 
they, as poultry raisers who use the Hawkins brooder, can make a 
profit of 400 percent or of any other specified amount on their total 
investment in the poultry business, when in fact such designated 
amount of profit is exaggerated and much in excess of the profit on 
the total investment which is probable of being made by such poultry 
raisers. (Dec. 21, 1937.) 

9114. Shirts—False and Misleading Brands or Labels and Advertising.— 
Rossman-Weaver Co., a corporation, engaged in the sale and distri- 
bution, under the trade name “Blair Shirt Company” of shirts in 
interstate commerce, in competition with other corporations, individ- 
uals, firms, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Rossman-Weaver Co., in soliciting the sale of and selling its shirts 
in interstate commerce, agreed to cease and desist from the use on its 
labels or tags or otherwise of the words “Non-Wilt” as descriptive of 
the collars of said shirts, when in fact said collars are not of the 
“Non-Wilt” or “fused” type of construction as these words are gen- 
erally understood and accepted to mean by the trade and purchasing 
public. The said corporation also agreed to cease and desist from 
the use of the said words “Non-Wilt” in any way so as to import or 
imply that the collars of said shirts are of “fused” construction or 
that, because of such implied “Non-Wilt” or “fused” construction, 
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they will retain soft collar comfort and starched neatness and will not 
curl or wrinkle, when such are not the facts. The said corporation 
further agreed to cease and desist from the use of the words “Full 
Shrunk” or of any other words of similar import or equivalent mean- 
ing to designate or describe products which have not been pre-shrunk 
as that term is generally understood by the trade and purchasing 
public. (Dec. 22, 1937.) 

9115. Women’s Coats and Suits—False and Misleading Brands or Labels 
and Simulating.—Joseph Henschel, Jacob Siegel and Philip Alenikoff, 
copartners trading under the firm name and style of “Siegel & 
Alenikoff,” engaged in the business of manufacturing women’s coats 
and suits and in the sale and distribution thereof in interstate com- 
merce, in competition with other partnerships, individuals, firms, 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition as set forth therein. 

Hirsh & Sons, Inc., a corporation, engaged in the business of 
manufacturing women’s coats, including sport coats, and in the sale 
and, distribution thereof under the trade name “Hirshmaur,” in 
interstate commerce, causing said products when sold, to be shipped 
from its place of business in New York or from its plant at Chicago, 
Ill, to purchasers thereof, department stores and other buyers, located 
in various States of the United States, and from more than 5 years 
last past has caused said products to be labeled in a distinctive style, 
hereinafter described, with the result that the said products so labeled 
have become well known to the trade and purchasing public by 
virtue of said distinctive label as the products of the said Hirsh & 
Sons, Inc. The distinctive label, as used by the said Hirsh & Sons, 
Inc., for more than 5 years last past, is of the dimension of approxi- 
mately 284 inches square and all of the essential features thereon 
are set forth, in dark green and include, in particular, the trade name 
“Hirshmaur” arranged at the top of the label in elliptical form. 
Each letter of the said trade name contains on the face thereof a 
plurality of dots. In the center of the label appears a circle within 
a circle and between which circles are a number of figures, each in 
the form of a caret. Within the inner circle is the pictorial repre- 
sentation of a deer. On each side of the outer circle are pictorial 
representations of what appear to be pine trees, the inner two of 
which are of less height than the outer two. Near the bottom of the 
label are featured the words “Wrinkle-Dust & Moisture Proof.” Be- 
low these words appear in much larger type the words “Sport Coat,” 
each letter of the said words being so shaded as to show the back- 
ground of the label. Said label contains a narrow border and within 
the same there are distinctive marks of irregular dimensions. Just 
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below the trade name on the said label and to the right of the circle 
heretofore described appear the words “Reg. U. S. Pat. Off.” 

Joseph Henschel, Jacob Siegel and Philip Alenikoff, in soliciting 
the sale of and selling their products in interstate commerce, agreed 
to cease and desist from plagiarizing the label of Hirsh & Sons, Inc., 
referred to in paragraph 2 hereof, or of otherwise duplicating the 
arrangement, appearance or topography of the said label either in 
whole or in part or in any other way so as to import or imply that 
the products to which such duplicating label is affixed are products 
of the said Hirsh & Sons, Inc. when such is not the fact; from the 
use of the word “Henshire” in connection or conjunction with any 
or all of the distinctive topographic or other features which charac- 
terize the label used by the said Hirsh & Sons, Inc., in soliciting the 
sale of and selling its products, so as to import or imply or which 
may tend to convey the belief by purchasers or prospective pur- 
chasers that the products offered for sale and sold by the said 
copartners are the products of the said Hirsh & Sons, Inc., when 
such is not the fact; from the use in connection with their trade 
designation or label of the representation “Reg. U. S. Pat. Off.” 
or of any other similar representation to the effect that said trade 
designation or label is registered as a trade mark or otherwise in the 
United States Patent Office, when such is not the fact. (Dec. 23, 
1937.) 

2116. Ladies’ Hosiery—False and Misleading Trade or Corporate Name.— 
Copal Levin, Bernard Levin, Joseph Levin, and Nathan Levin, 
copartners trading under the firm name and style of “Dainty Dot 
Hosiery Mills” engaged in the sale and distribution at wholesale of 
ladies’ hosiery in interstate commerce, in competition with other 
partnerships, corporations, individuals, firms likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Copal Levin, Bernard Levin, Joseph Levin, and Nathan Levin, 
in soliciting the sale of and selling their products in interstate com- 
merce, agreed to cease and desist from the use of the word “Mills” 
as part of or in connection or conjunction with their trade name 
and from the use of the word ‘‘Mills” in any way so as to import 
or imply that the said copartners make or manufacture their said 
products and/or that they actually own, operate, or directly and 
absolutely control the plant or factory in which said products are 
made or manufactured, when such is not the fact. (Dec. 23, 1937.) 

9118.1 Cologne and Toilet Waters—False and Misleading Brands or 
Labels and Advertising.—-Guerlain, Inc., a corporation, engaged in the 


1No, 2117 was assigned to December 23 stipulation as to the facts and agreement to 
cease and desist in the matter of Allen H. Rabin trading as The Rabin Co., Docket 3275, 
in which complaint, issued November 29, 1937 and charging respondent with misrepre- 
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business of selling and distributing certain cologne and toilet waters, 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Guerlain, Inc., in soliciting the sale of and selling its cologne and 
toilet waters in interstate commerce, agreed to cease and desist from 
the use on labels or stickers affixed to said products or in advertising 
matter referring thereto of the word “Paris” either alone or in con- 
nection or conjunction with any other word or words or in any way 
so as to import or imply or which tend or may tend to convey the 
belief by purchasers that said cologne and toilet waters have been 
made up into the completed, finished products at Paris, France, or 
in France, and/or have been imported as such completed, finished 
products from France into the United States of America, when such 
is not the fact. (Dec. 27, 1937.) 

2119. Floor Wax—False and Misleading Advertising and Using Lottery 
Scheme in Merchandising.—Double B Products Co., Inc., a corporation, 
engaged in the business of manufacturing floor wax and in the sale 
and distribution thereof in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Double B Products Co., in soliciting the sale of and selling its mer- 
chandise in interstate commerce, agreed to cease and desist from the 
use In its advertising matter of any scheme, plan or method of sale 
or promoting the sale of said merchandise which involves the use of 
any gift enterprise, lottery or any scheme of chance whereby any 
article or thing of value is given as a prize or premium for or in 
consideration of the purchase of any other article; of the word “free” 
either independently or in connection or conjunction with any other 
word or words or in any way as descriptive of merchandise represented 
to be given free, when in fact the alleged “free,” gift is not given free 
or as a gratuity, but can be obtained only for or in consideration of 


senting qualities or properties of product in connection with the Avocado oil or other 
content or alleged content of his “Ruth Rogers” line of cosmetics, including cleansing and 
tissue creams, astringents, liquid powder base, face powder, rouge and lipstick, was 
dismissed without prejudice on December 27, 1937 by reason thereof. 

Respondent admitted in such stipulation, as therein set forth, the making of false 
and misleading representations, as above indicated; and agreed (1) to cease and desist 
therefrom, and from claiming rich Vitamin D or skin nourishing qualities for his tissue 
cream, or connection with Avocado Beauty Guild of Hollywood, Calif., or its indorsement 
or sponsorship of his products, and, in event of substantial avocado content of any of 
his said products and use of word, to accompany same with equally conspicuous explana- 
tory statement covering such partial content, and, (2) that in event of failure to con- 
form to his aforesaid agreement such stipulation might be used in evidence against him 
n et any proceeding which Commission might direct. (See, for dismissal, supra, 
at p. 5) 
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the purchase of merchandise with which the alleged “free” gift is 
included. (Dec. 27, 1937.) 

2120. Knitted Outerwear—False and Misleading Brands or Labels and 
Prices.—Louis Rubin, an individual trading under the various names 
“Princeton Knitting Mills,” “Sports Knitted Sweater Mills,” engaged 
in the business of manufacturing knitted outerwear for men, women 
and children and in the sale and distribution thereof in interstate 
commerce, in competition with other individuals, firms, partnerships 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition as set forth therein. 

Louis Rubin, agreed to cease and desist from selling and distribut- 
ing in interstate commerce, or from selling and distributing in inter- 
state commerce to others for sale, products to which are aflixed tags 
bearing what purports to be retail selling prices, but which prices 
are exaggerated and fictitious and/or much in excess of the price or 
prices at which said products are sold in the ordinary course of trade. 
(Dec. 28, 1987.) 

2121. Jewelry—False and Misleading Advertising —Harry Krisman, 
Joseph Spector, and Louis Mitchell are copartners trading under the 
name and style of “Krisman-Frey Jewelers,” engaged in the opera- 
tion of a wholesale and retail business consisting of the sale and dis- 
tribution of jewelry in interstate commerce in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Harry Krisman, Joseph Spector, and Louis Mitchell, in soliciting 
the sale of and selling their products in interstate commerce, agreed 
to cease and desist from the use on their stationery and in their adver- 
tising of whatever kind or character of the word “manufacturing” 
or “manufacturers” either alone or in connection with any other word 
or words which directly asserts or clearly imports or implies that they 
make or manufacture the products offered for sale and sold by them 
and/or that they actually own and operate or directly and absolutely 
control the factory in which said products are made or manufactured 
when such is not the fact. (Dec. 29, 1937.) 

9122. Floor and Wainscoting Products—False and Misleading Brands or 
Labels and Advertising —Armstrong Cork Co., a corporation, engaged 
in the business of manufacturing floor and wainscoting products and 


in the sale and distribution of same in interstate commerce, in com- 


petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 
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Armstrong Cork Co., in soliciting the sale of and selling its prod- 
ucts in commerce as defined by the act, agreed to cease and desist 
from representing in any way by the use of the words “Linotile,” 
“A ccotile,” “Temwood Tile,” “Temlok De Luxe Tiles,” or “Tile” and 
said products are “tile,” unless in immediate conjunction with the 
words “Linotile,” “Accotile,” “Temwood Tile,” “Temlok De Luxe 
Tile,” or “Tile,” wherever used, there appears in the same conspic- 
uous type a word or words designating the material or substance from 
which the products are made, such as wood tile, glass tile, rubber 
tile, asbestos tile, copper tile, cork tile, or metal tile. (Dec. 29, 1937.) 

2193. Razor Blades—False and Misleading Brand or Trade Name.— 
A. L. Mailman and J. L. Mailman, copartners trading under the 
firm name and style, “Pal Blade Company,” engaged in the business 
of manufacturing razor blades which they, together with Otto E. 
Kraus, general manager of their branch office at Chicago, Il., sell 
and have sold and distributed in interstate commerce, in competition 
with other partnerships, individuals, firms, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Florsheim Shoe Co., a corporation organized in 1922 under the 
laws of the State of Illinois as successor to the business theretofore 
conducted since 1892 as Florsheim & Co., is engaged primarily in 
the business of manufacturing shoes to which at all times, since 
1892, it and its predecessors continuously applied the word “Flor- 
sheim.” It and its predecessors spent large sums of money in adver- 
tising the name “Florsheim” as applied to shoes. It also sold to its 
customers novelties for resale or distribution to their customers for 
advertising “Florsheim” shoes. These novelties included memoran- 
dum notebooks, thermometers, match books, playing cards, key rings, 
ash trays, pencils, pocket knives, cigarette lighters, and golf balls. 
All of these novelties bore the trade name “Florsheim.” As the result 
of such long continued and extensive advertising, the word “Flor- 
sheim” became and now is well known and favorably established in 
the public mind as designating products offered for sale and sold 
by Florsheim Shoe Co. 

A. L. Mailman and J. L. Mailman and the said Otto E. Kraus, in 
offering for sale and selling razor blades in interstate commerce, 
agreed to cease and desist from the use as a brand or trade name for 
said razor blades, or otherwise, of the word “Florsheim” either alone 
or in connection or conjunction with any other word or words or in 
any other way so as to import or imply or which may tend to convey 
the belief by purchasers that said razor blades are products manu- 
factured by or for Florsheim Shoe Co., referred to in paragraph two 
hereof, or that the said Florsheim Shoe Co. is in any way interested 
in the production of said products. (Dec. 30, 1937.) 
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2124, Razor Blades and Food Flavors—False and Misleading Trade 
Name, Brands or Labels, and Advertising—Solomon Nathan, an indi- 
vidual trading as B. & N. Sales Co., engaged in the business of selling 
and distributing a large variety of merchandise, including razor 
blades and food flavors, in interstate commerce in competition with 
other individuals, firms, partnerships, and corporations lkewise en- 
raged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Florsheim Shoe Co., a corporation organized in 1922 under the 
laws of the State of Illinois as successor to the business theretofore 
conducted since 1892 as Florsheim & Co., is engaged primarily in the 
business of manufacturing shoes to which at all times, since 1892, it 
and its predecessors continuously applied the word “Florsheim.” It 
and its predecessors spent large sums of money in advertising the 
name “Florsheim” as applied to shoes. It also sold to its customers 
novelties for resale or distribution to their customers for advertising 
“Florsheim” shoes. These novelties included memorandum note 
books, thermometers, match books, playing cards, key rings, ash trays, 
pencils, pocket knives, cigarette lighters, and golf balls. All of these 
novelties bore the trade name “Florsheim.” As the result of such 
long continued and extensive advertising, the word “Florsheim” be- 
came and now is well known and favorably established in the public 
mind as designating products offered for sale and sold by Florsheim 
Shoe Co. 

Solomon Nathan, in offering for sale and selling his products in 
interstate commerce, agreed to cease and desist from the use as a 
brand or trade name for his razor blades or in advertising matter 
referring to said blades of the word “Florsheim,” either alone or in 
connection or conjunction with any other word or words or in any 
way, so as to import or imply or which may tend to convey the 
belief by purchasers that said razor blades are products manufac- 
tured by or for Florsheim Shoe Co., referred to in Paragraph Twe 
hereof, or that the said Florsheim Shoe Co. is in any way inter 
ested in the production of said products; from the use, in its adver- 
tising matter or on its products or the wrappers or containers thereof, 
of any price marking or other means of purportedly representing the 
retail selling price of a product, when in fact, said price marking or 
purported selling price is fictitious, exaggerated or in excess of the 
price for which said products are sold in the usual course of retail 
trade; from the use of the word “free,” either independently or in 
connection or conjunction with any other word or words or in any 
way, as descriptive of merchandise represented to be given free, when 
in fact the alleged “free” gift is not given free or as a gratuity, but 
can be obtained only for and in consideration of the purchase of 
merchandise with which the alleged “free” gift is included; from 
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the use of the word “vanilla” either alone or in connection or con- 
junction with the word “extract” or with any other word or words, 
as descriptive of or to designate flavoring products which are not ex- 
tracts or flavoring material made or prepared from the bean, pod, 
or capsule of the vanilla plant; provided that when said products 
simulate the flavor of vanilla and the word “vanilla” is used to repre- 
sent such flavor, then in that case, the word “vanilla” shall be immedi- 
ately accompanied by the word “imitation” or by some other word 
or words printed in type equally as conspicuous as that in which 
the word “vanilla” is printed so as to indicate clearly that the fiavor- 
ing of said product is not that of genuine vanilla. (Dec. 30, 1937.) 

2125. Correspondence Courses—False and Misleading Advertising.— 
Stewart Y. Morse, an individual trading as “Business Detective 
System,” engaged in the business of conducting a home study course 
designated “Business Detective System” for the training of students 
in the art of locating defaulting debtors or customers of merchants 
and business concerns, selling and distributing his said home study 
courses in interstate commerce in competition with other individuals, 
firms, partnerships, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Stewart Y. Morse, in soliciting the sale of and selling his home 
study courses in interstate commerce, agreed to cease and desist from 
advertising said courses of study under the classification “Help 
Wanted” so as to import and imply or which may tend to convey the 
belief by the public that the advertiser is in a position to offer em- 
ployment, when such is not the fact. (Dec. 30, 1937.) 

2126. Building Material—False and Misleading Brands or Labels and 
Advertising.—Johns-Manville Corp., engaged in the business of manu- 
facturing various lines of building material, including certain mer- 
chandise in connection with which the word “tile” is used. It, or 
a wholly owned subsidiary sells and has sold and distributed said 
merchandise represented to be “tile” in interstate commerce in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged and has entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Johns-Manville Corp., in soliciting the sale of and selling its prod- 
ucts in commerce as defined by the act, agreed to cease and desist from 
representing in any way by the use of the words “Ceiling Tile,” 
‘“Sanacoustic Tile” or “Tile” that said products are “tile,” unless in 
immediate conjunction with the words “Ceiling Tile,” “Sanacoustic 
Tile” or “Tile,” wherever used, there appears in the same conspicuous 
type a word or words designating the material or substance from 
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which the products are made, such as wood tile, glass tile, rubber tile, 
asbestos tile, copper tile, cork tile or metal tile. (Dec. 30, 1987.) 

2127. Women’s Coats and Suits—False and Misleading Brands or Labels 
and Advertising —David Konhauzer and Harry Behr, copartners trad- 
ing as Konhauzer & Behr Co., engaged in the business of manu- 
facturing women’s and misses coats and suits and in the sale and 
distribution thereof in interstate commerce, in competition with other 
partnerships, individuals, firms, and corporations likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

David Konhauzer and Harry Behr, in soliciting the sale of and 
selling their coats in interstate commerce, agreed to cease and desist 
from the use on labels or otherwise of the words “Harris Tweeds” 
as descriptive of coats not made or fabricated from Harris Tweeds, 
a cloth made from virgin wool produced on any of the islands known 
as the outer Hebrides, and carded, spun and hand-woven by such 
Islanders in their own homes; and from the use of the said words 
“Harris Tweeds” in any way so as to import or imply that the prod- 
ucts to which such words refer are made or fabricated from Harris 
Tweeds, when such is not the fact; of the word “imported” or the 
words “Made in England” either independently or in connection or 
conjunction each with the other or with any other word or words or 
in any way as descriptive of the wool of which said products are 
composed or fabricated, when in fact such wool is not imported from 
or woven in England; and from the use of the word “Imported” and 
the words “Made in England” in any way so as to import or imply 
that the products to which said words refer or the wool from which 
said products are made or fabricated are or is of English origin 
and/or imported from England, when such is not the fact. (Dec. 
31, 1987.) 

2128. Tombstones and Monuments—False and Misleading Prices and 
Advertising —Searcy C. Spears and Allen M. Shackleford, copartners 
trading as “Marble Monument Company,” engaged in the business of 
selling and distributing tombstones and monuments in interstate com- 
merce, in competition with other partnerships, corporations, indi- 
viduals, and firms likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition as set forth therein. 

Searcy C. Spears and Allen M. Shackleford, in soliciting the sale 
of and selling their products in interstate commerce, agreed to cease 
and desist from the use in their leaflets, advertising matter or other- 
wise, of the statement “A Splendid Value at $40.00” when in fact 
such alleged valuation is fictitious and much in excess of the price 
at which the product to which said statement refers is offered for sale, 
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sold and expected to be sold in the usual course of trade. Said co- 
partners also agreed to cease and desist from the use of the state- 
ment “A Splendid Value at $40.00” or “Price $70.00” or any other 
price representation, in connection with a suggested retail price which 
is of a less amount than that of the alleged price representation so 
as to import or imply or which may tend to convey the belief by 
purchasers that the price of the product has been reduced and/or 
that the purchasers obtain for the lower figure a product actually 
having the value of the higher price representation, when such is 
not the fact. Said copartners further agreed to cease and desist 
from the use of the word “special” as descriptive of their adver- 
tised offer of a product so as to import or imply that the offer is 
one which, because it is made for a limited time only or for some 
other stated or implied reason, is other than the usual offer made in 
the regular course of trade, when such is not the fact. (Dec. 30, 
1937.) 

2129. Shampoo—False and Misleading Brands or Labels.—Sanford 
Products Corp., engaged in, the sale and distribution of a shampoo 
under the trade designation “Sanford’s Sheen Shampoo” in interstate 
commerce, in competition with other corporations, firms, individuals 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of competi- 
tion as set forth therein. 

Sanford Products Corp., in soliciting the sale of and selling its 
shampoo products in interstate commerce, agreed to cease and desist 
from the use on its labels, cartons or otherwise of the words “Not an 
oil” or “Not a soap” as descriptive of a product which is in fact, an 
oil soap; and from the use of the words “Not an oil” or “Not a soap” 
either independently or in connection or conjunction each with the 
other or with any other word or words so as to import or imply that 
the product to which said words refer does not contain oil and/or is 
not a soap product, when such is not the fact. (Jan. 6, 1938.) 


2130. Underwear, Sportswear, and Diapers—False and Misleading © 


Brands or Labels—McLoughlin Manufacturing Co., a corporation, en- 
gaged in the manufacture and sale of underwear and sportswear 
and in selling and distributing diapers under the adopted trade name 
“Toss-A-Way Company” in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

McLoughlin Manufacturing Co., trading as “Toss-A-Way Com- 
pany” agreed, in soliciting the sale of and selling its packaged or 
cartoned products in interstate commerce, to cease and desist from 
the use of the word “sterilized” either independently or in connection 
or conjunction with any other word or words as descriptive of said 
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products which are not in fact sterile, and from the use of the said 
word “sterilized” in any way so as to import or imply that said 
packaged or cartoned products are sterile and that they will continue 
to be and remain sterile and free from bacteria while contained in 
their original package or carton, when such is not the fact. The said 
corporation also agreed to cease and desist from the use of the word 
“cotton” either alone or in connection or conjunction with “cellu” or 
with any other word or words or in any way so as to import or imply 
that the products to which said word or words refer are composed of 
cotton, when such is not the fact. (Jan. 10, 1938.) 

2131. Paint—False and Misleading Advertising —Congress Wall Paper 
Co., a corporaton, engaged under its said corporate name and also 
under the trade name “Congress Wallpaper & Paint Company,” in 
the sale and distribution of paints in commerce as defined by the 
act, in competition with other corporations, individuals, firms and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

Congress Wall Paper Co., in soliciting the sale of and selling its 
Dur-O-Flow house paint in commerce as defined by the act, agreed 
to cease and desist from the use of the phrases “From Factory to 
You,” “No Middleman,” “You Save the Difference” or “We Manu- 
facture These Paints” or of any other phrases or words of similar 
meaning, either independently or in connection or conjunction each 
with the other or with any other word or words so as to import or 
imply that the said Congress Wall Paper Co. makes or manufactures 
said paint and/or that it actually owns and operates or directly and 
absolutely controls the plant or factory in which said paint is made 
or manufactured, when such is not the fact. (Jan. 10, 1938.) 

9132. Shirts—False and Misleading Brands or Labels.—Girard Shirt 
Corp. engaged in the business of manufacturing shirts and in the 
sale and distribution thereof in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Girard Shirt Corp., in soliciting the sale of and selling its shirts 
in interstate commerce, agreed to cease and desist from the use on 
its labels or otherwise of the words “No Wilt” as descriptive of the 
collars of said shirts when in fact said shirt collars are not of the 
“non wilt” or “fused” type of construction as these words are gen- 
erally understood and accepted to mean by the trade and purchasing 
public. Said corporation also agreed to cease and desist from the 
use of the words “no wilt” or the word “starchless” or other word 


or words of similar meaning so as to import or imply that the collars 
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of said shirts are of “fused” construction and/or that, because of such 
implied “fused” construction, said collars are proof against wrinkles 
and will retain their starched neatness and shape permanently and 
will not curl, wrinkle or wilt, when such is not the fact. (Jan. 7, 
1938. ) 

2133. Electric Revolving Clocks—Using Lottery Scheme in Merchandis- 
ing and False and Misleading Advertising —Irving Kirschenbaum, an 
individual trading as “Knickerbocker Advertising Company,” en- 
gaged in the sale and distribution of electric revolving clocks in inter- 
state commerce, in competition with other individuals, firms, part- 
nerships, and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Irving Kirschenbaum, in soliciting the sale of and selling his re- 
volving clocks in interstate commerce, agreed to cease and desist from 
the use in any manner whatsoever of any scheme, plan or method of 
selling or of promoting the sale of his said products which involves 
or includes the use of any lottery, alleged gift enterprise or scheme 
of chance whereby an article is offered as a prize or premium for or 
in consideration of the purchase of any other article or for or in con- 
sideration of the payment of any sum of money for the privilege of 
procuring a chance to participate in such an award, or whereby the 
price to be paid for any article is determined by lot or chance. The 
said Irving Kirschenbaum also agreed to cease and desist from the 
use of the statement “A real $5.00 value” or of any other statement 
of similar meaning; when in fact the alleged valuation is fictitious 
and much in excess of the price at which the product to which said 
statement refers is offered for sale or sold in the usual course of 
trade. (Jan. 11, 1938.) 

2134. Seed Incculants and Plant Stimulators—False and Misleading Ad- 
vertising.—Delphi Packing Co., a Massachusetts Trust, heretofore 
administered by Adelia Maxwell and Edgar E. Maxwell, the latter 
now deceased, as trustees, for more than 1 year immediately prior to 
the death of Edgar EK. Maxwell, engaged in the business of manufac- 
turing two certain products, alleged seed inoculants and plant stimu- 
lators, one being for leguminous plants and the other for nonlegumes, 
sold and distributed said products under the present trade designa- 
tion “Deep Root” in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Delphi Packing Co., in offering for sale and selling its said prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
in advertisements and advertising matter or in any other way of 
statements or representations to the effect or which may import or 


STIPULATIONS 1327 


imply that a bacteria inoculant used with nonlegumes will affect the 
growth in any way or will cause them to fix nitrogen from the at- 
mosphere, when such is not the fact. They further agreed to cease 
and desist from stating or representing that the product designated 
“Deep-Root” is an inoculant or effective treating for seed of the 
leguminous class, or will protect and stimulate root growth, return 
the soil in which used. back to a neutral state, cause or assist the 
plants treated therewith to draw or fix nitrogen from the air, build 
up the vitality of or return and store nitrogen in the soil in which 
used, prevent plant diseases such as reot rot, smut and wilts, or im- 
prove the quality or better the yield of the seed treated therewith, 
when such are not the facts. (Jan. 13, 1938.) 

2135. Band Instruments—False and Misleading Trade Name, Brands or 
Labels, and Advertising —Art Musical Instruments, Inc., a corporation, 
with its principal place of business at Elkhart, Ind., organized in 
1932, its president being Ferdinand A. Buescher, is engaged in the 
manufacture of a varied line of band instruments and in the sale and 
distribution thereof in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Buescher Band Instrument Co. of Elkhart, Ind. was organized by 
the aforesaid Ferdinand A. Buescher, together with others, in June 
1904, and since which time it has been engaged continuously in the 
business of developing and manufacturing band instruments and in 
the advertisement and sale thereof throughout the United States 
under its corporate title, including the word “Buescher.” Due to 
such long period of trading and extensive advertising, the said 
Buescher Band Instrument Co. has an established good will in its 
corporate name, and the name “Buescher” identifies the band instru- 
ments sold by it. 

Art Musical Instruments, Inc., agreed, in offering for sale and 
selling its instruments in interstate commerce, to cease and desist 
from the use of the name “F. A. Buescher” or the name “Buescher” 
either alone or in connection or conjunction with any other words or 
in any way as a mark, brand or label for said instruments or in ad- 
vertising matter referring to said instruments so as to import or 
imply or which tend or may tend to convey the belief that said instru- 
ments are produced, made or manufactured by or identified with 
Buescher Band Instrument Co. of Elkhart, Ind., when such is not the 
fact. (Jan. 17, 1938.) 

2136. Sweaters, Etc.—False and Misleading Brands or Labels.—Appa- 
lachian Mills Co., a corporation, engaged in the business of manufac- 
turing sweaters and other articles of wearing apparel and in the sale 
and distribution thereof in interstate commerce, in competition with 
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other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. ' 

Appalachian Mills Co.,‘in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use on its labels or otherwise of the word “wool” either alone or in 
connection or conjunction with the word “part” or with any other 
word or words or in any way as descriptive of said products which 
contain no wool; and from the use of the said words “Part Wool” in 
any way so as to import or imply that the products to which said 
words refer are composed in substantial part of wool, when such is 
not the fact. (Jan. 17, 1938.) 

2137. Cosmetics—False and Misleading Advertising —Maison Jeurelle- 
Seventeen, Inc., a corporation, engaged in the business of manufac- 
turing cosmetics and in the sale and distribution thereof in inter- 
state commerce, in competition with other corporations, firms, indi- 
viduals, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth herein. 

Maison Jeurelle-Seventeen, Inc., in offering for sale and selling 
its cosmetics in interstate commerce, agreed to cease and desist from 
stating or representing in its advertising matter or otherwise that 
said preparations are nonallergic or that they had removed there- 
from all irritants known to cause and aggravate allergic conditions, 
when such is not the fact. The said corporation also agreed to cease 
and desist from the use in its advertisements of whatever kind or 
character of the statement “Deep Pore Cleanser cleanses your skin 
below the surface—relieving choked and clogged pores—banishing 
blackheads, whiteheads, and other annoying skin blemishes” or of any 
other statement of similar meaning so as to import or imply or which 
tends or may tend to convey the belief by purchasers that said prepa- 
ration, when applied to the skin, will penetrate the skin and cleanse 
and benefit such skin below the surface thereof or banish or entirely 
remove blackheads and other similar skin blemishes, when such is 
not the fact. (Jan. 21, 1988.) 

2138. Corsets and Other Garments—False and Misleading Trade Name 
and Advertising.—H. C. Logan, an individual trading as “Dr. Logan 
Health Garment,” engaged in the business of selling and distributing 
corsets and other garments in interstate commerce, in competition 
with other individuals, firms, partnerships and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set. forth therein. 

AL. C. Logan agreed to cease and desist from the use of the abbre- 
ar eae Dron the word “doctor” in connection with the word 

ogan” or otherwise as part of his trade name or in his advertising 
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matter used in connection with the offering for sale or selling his 
garments in interstate commerce so as to import or imply that there 
is such a doctor connected or associated with the said individual in 
the conduct of business by the latter and/or that said garments have 
been or are made under the supervision or advice of such doctor. 
Said individual also agreed to cease and desist from the use of the 
word “Health” as part of his trade name or in his advertising or 
printed matter used in connection with the offering for sale or selling 
his garments in interstate commerce so as to import or imply that 
said garments have special health features not possessed by the 
ordinary run of competitive garments, when such is not the fact. 
Said individual further agreed to cease and desist from stating or 
representing that said garments are “the perfect and final result of 
many years of experimenting by our foremost designers, physical cul- 
turists and medical authorities,” when such is not the fact. Said 
individual also agreed to cease and desist from the use in his adver- 
tising or printed matter or in any way of statements or representa- 
tions, the effect of which is to import or imply or which may tend 
to convey the belief by purchasers or prospective purchasers that 
said individual has in his employ persons who have been and are 
specially prepared in the art of making accurate and proper meas- 
urements and who are properly qualified to fit the garments, when 
such is not the fact. (Jan. 21, 1938.) 

2139. Can Openers—False and Misleading Advertising —Magic Prod- 
ucts Co., a corporation, engaged in the business of manufacturing can 
openers and in the sale and distribution thereof under the trade name 
“Magic” in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Magic Products Co., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the use 
in its advertisements and advertising matter or otherwise of exagger- 
ated or erroneous statements or representations respecting the volume 
of sales and/or profits allegedly realized by dealers in its com- 
modities. (Jan. 25, 1988.) 

2140. Corsets—False and Misleading Advertising.—Stylette Corset Co., 
a corporation, engaged in the business of selling and distributing 
corsets in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Stylette Corset Co., in soliciting the sale of and selling its gar- 
ments in interstate commerce, agreed to cease and desist from the 
use in its advertising or printed matter or otherwise of the words 
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“expert corsetiers” or of any other words, statement, or representa- 
tion, the effect of which is to import or imply or which may tend 
to convey the belief by purchasers or prospective purchasers that 
the said corporation has in its employ experts or persons who have 
been and are specially trained in the art of making accurate and 
proper measurements and who are properly qualified to fit the gar- 
ments, when such is not the fact. (Jan. 22, 1938.) 

2141. Ointment for Varicose Ulcers—False and Misleading Trade Name 
and Advertising —Lanac Chemical Co., a corporation, engaged in the 
business of compounding a paste or ointment to be used for the 
alleged treatment of varicose ulcers, and in the sale and distribution 
thereof under the adopted trade name “Dr. Latham Chemical Com- 
pany” in interstate commerce, in competition with other corporations, 
individuals, firms, and partnerships likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Lanac Chemical Co. agreed to cease and desist from the abbrevia- 
tion “Dr.” of the word “doctor” in connection with the name 
“Latham” or otherwise as part of its trade name or in its advertising 
matter used in connection with the offering for sale or selling its 
product in interstate commerce so as to import or imply that there is 
such a doctor connected or associated with the said corporation who 
is a duly authorized or licensed physician having authority to prac- 
tice the science of medicine or any branch of such science, when such 
is not the fact. Said corporation also agreed to cease and desist from 
the use in its advertisements and advertising matter of the state- 
ment “A positive way to heal varicose ulcers, old sores” or of any 
other statement of similar meaning so as to import or imply or which 
may tend to convey the belief by purchasers or prospective pur- 
chasers that said product is a complete and adequate cure for varicose 
ulcers and/or that it will remove the cause of such ulcers, when such 
is not the fact. The said corporation further agreed to cease and 
desist from stating or representing that its compound or preparation 
has been “used in leading clinic” or that a certain large varicose 
ulcer was cured in a period of 3 weeks time through the use of “Dr. 
Latham’s Compound,” when such is not the case. Said corporation 
also agreed to cease and desist from stating or representing its prod- 
uct to be a “new” product when in fact such is not the case. (Jan. 
22, 1938.) 

2142. Hosiery—False and Misleading Trade Name and Brands or 
Labels—Fred Elfman, Louis Elfman, and William Elfman, copart- 
ners trading as “New Way Hosiery Company,” engaged in the sale 
and distribution of hosiery, in interstate commerce, in competition 
with other partnerships, corporations, individuals, and firms like- 
wise engaged, entered into the following agreement to cease and de- 
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sist from the alleged unfair methods of competition as set forth 
therein. 

Belding-Heminway-Corticelli of New York, N. Y., is now and for 
a number of years past has been engaged in the sale and distribution 
of hosiery in commerce between and among various States of the 
United States. For many years, the said concern affixed to certain 
of its hosiery sold in interstate commerce a label which featured 
the picturization of a cat’s head carrying a spool of thread suspended 
from the cat’s mouth. The word “Corticelli” appeared below this 
picture. The same picture is now carried on the letterheads of said 
concern together with the trade name containing the word “Corti- 
cell.” Due to such manner of advertising and sales over a period 
of years, hosiery thus identified by brands or labels bearing the word 
“Corticelli” and the picturization of a cat’s head carrying a spool of 
thread suspended from the cat’s mouth is generally understood and 
recognized by the trade and purchasing public to be merchandise of 
the said Belding-Heminway-Corticelli. 

Fred Elfman, Louis Elfman, and William Elfman, in soliciting the 
sale of and selling their products in interstate commerce, agreed to 
cease and desist from the use of the word “Corticelli” and the picturi- 
zation of the cat’s head, or of either the word “Corticelli” or the 
picturization of the said cat’s head, either independently or in con- 
nection or conjunction with any other word or words or in any way 
as a mark, brand, or label for said hosiery so as to import or imply 
or which may tend to convey the belief that said hosiery is the product 
of Belding-Heminway-Corticelli, when such is not the fact. (Jan. 
26, 1938.) 

2143. Caps—Failure to Disclose—Abraham Sager, Max Sager, and 
David Lipman, copartners trading under the firm name and style 
of “Sager, Lipman & Company,” engaged as jobbers in the sale and 
distribution of hats and caps in interstate commerce, in competition 
with other partnerships, corporations, individuals, and firms likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Abraham Sager, Max Sager, and David Lipman agreed, and each 
of said individuals agreed, to cease and desist from offering for sale 
and selling in interstate commerce caps made or manufactured from 
or which contain second-hand, old, worn, or used materials, unless 
and until there is stamped upon or securely affixed or attached to 
such caps in a conspicuous place so as to be readily and easily seen 
a brand or label which cannot be easily or readily removed and 
which clearly indicates thereon by suitable words or phraseology that 
said caps are made or manufactured from or contain second-hand, 
old, worn, or used materials. (Jan. 26, 1938.) 
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2144. Furs—False and Misleading Brands or Labels and Advertising.— 
Sears, Roebuck & Co., a corporation, engaged in the business of 
selling a general line of merchandise at retail and also by mail order 
and in the distribution of said products in interstate commerce, in 
competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Sears, Roebuck & Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
the use in its catalogs or other advertising matter of the words 
“Hudson Seal” either alone or in connection or conjunction with 
any other word or words or in any way so as to import or imply 
that such coats are made from dyed muskrat, when such is not the 
fact; provided that, when or if the words “Hudson Seal” are used 
to describe coats made from dyed muskrat, then in which case, the 
correct name of the fur, “Muskrat,” shall appear as the last name 
of the description and be immediately preceded by the words “Hud- 
son Seal—Dyed” so as to read “Hudson Seal—Dyed Muskrat,” each 
of said words being printed in equally conspicuous type and in a 
single line. Said corporation also agreed to cease and desist from 
representing, designating, or describing coats offered for sale or — 
sold by it in interstate commerce in any way other than by the 
use of the correct name of the fur from which said coats are made 
as the last word of the description and it shall be printed in type 
not less conspicuous than that in which accompany descriptive words 
are printed; and when any dye or blend is used to simulate another 
fur, the true name of the fur, appearing as the last word of the 
description and printed as aforesaid, shall be immediately preceded 
by the word “dyed” or “blended” compounded with the name of the 
simulated fur, as thus: Black Seal—Dyed Coney, Brown Beaver— 
Dyed Coney. (Jan. 28, 1938.) 

2145. Perfumes—False and Misleading Brands or Labels and Advertis- 
ing.—Groville Sales Corp., engaged in the sale and distribution in 
interstate commerce of two certain lines of perfumes, one being 
known as the Grenoville line and the other as the Potter & Moore 
line, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition 
as set forth therein. 

Groville Sales Corp. agreed to cease and desist from the use on 
labels or in advertising matter, referring to products offered for sale 
and sold in interstate commerce, of the words “London, England” 
or “Paris, France,” or of the word “London,” “England,” “Paris,” 
or “France,” either independently or in connection or conjunction 
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with any other word or words, or in any way, so as to import or 
imply or which tend or may tend to convey the belief by purchasers 
that the said products, respectively, have been blended or com- 
pounded into the finished product at London, England, or in Eng- 
land, or at Paris, France, or in France and/or have been imported 
from England or France into the United States of America, when 
such is not the fact. (Jan. 27, 1988.) 

2146. Correspondence Courses, Text Books, Etc.—False and Misleading 
Advertising —Lee Mountain, an individual trading under such name, 
engaged in the sale of used text books, correspondence school lessons, 
and similar equipment and in the distribution thereof in inter- 
state commerce, in competition with other individuals, firms, part- 
nerships, and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Lee Mountain, in soliciting the sale of and selling his products in 
interstate commerce, agreed to cease and desist from the use in his 
catalogs or other advertising matter of the statements “One may 
obtain the same instruction or training as one would by taking the 
course direct from the schools,” “One may obtain practically the 
same instruction or training as one would by taking the course direct 
from the schools,” or of any other statements of similar meaning 
so as to import or imply or which may tend to convey the belief 
by prospective students that they would receive lesson assignments 
which would be corrected by the said Lee Mountain with such addi- 
tional and supplementary instructions as might be necessary in each 
individual case or that the student could obtain the same helpful 
instructions and training as the average correspondence school stu- 
dent would obtain from the correspondence school, when such is not 
the fact. (Jan. 31, 1938.) 

2147. Stationery, Ete—False and Misleading Advertising —Personal 
Stationery Corp. of New York, a corporation, engaged in the printing 
of business stationery, calling cards and the like and in the sale and 
distribution thereof in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Personal Stationery Corp. of New York, in soliciting the sale of 
and selling its products in interstate commerce, agreed to cease and 
desist from the use, in its advertisements or advertising matter dis- 
tributed in interstate commerce or in any other way, of the word 
“engraving” or “engraved” either alone or in connection with the 
word “plateless” or with any other word or words as descriptive of 
its products so as to import or imply or which tend or may tend to 
convey the belief by purchasers that said products are the result 
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of impressions made from inked engraved plates commonly known 
to the trade and purchasing public as “engraving.” (Feb. 1, 1938.) 

2148. Dinnerware—False and Misleading Prices and Advertising.—Stet- 
son China Co., Inc., a corporation, engaged in the sale and distribu- 
tion of dinnerware, including china, glass, and silverware, in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Stetson China Co., Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from 
using or placing in the hands of its dealer customers or others for 
their use of any advertising, plan, or method of sale wherein the 
stated value or regular price of any of its products do not reflect or 
represent the true value thereof or the regular, normal, or usual price 
at which said products are to be and are sold in the ordinary course 
of retail trade; the use of the word “free” either independently or in 
connection or conjunction with any other word or words or in any 
way as descriptive of merchandise represented to be given free, when 
in fact, the alleged “free” gift is not given free or as a gratuity but 
can be obtained only for or in consideration of the purchase of mer- 
chandise with which the alleged “free” gift is included; the use of the 
phrase “Save 50%” in connection with a purported retail selling price 
of products so as to import or imply that in buying said products at 
the price for which they are to be and are regularly sold in the usual 
course of retail trade, the purchaser effects a saving of the specified 
amount, when such is not the fact. (Feb. 1, 1938.) 

2149. Duplicating Machines—False and Misleading Advertising.—Gor- 
don Dhein, an individual trading as “Universal Repro-Graph Com- 
pany,” engaged in the business of selling duplicating machines in 
interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Gordon Dhein agreed to cease and desist from the use on his letter- 
heads or other printed matter or in his advertising of whatever kind 
or character of the word “manufacturers,” “manufactured,” “factory” 
or of any other word or words of similar meaning so as to import 
or imply or which may cause or tend to cause purchasers to believe 
that the said Gordon Dhein makes or manufactures the products 
offered for sale or sold by him and/or that he actually owns and 
operates or directly and absolutely controls plants or factories in 
which said products are made or manufactured. The said Gordon 
Dhein also agreed to cease and desist from the use in his advertising 
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matter of the figure “$7.95” or of any other price representation in 
connection or conjunction with the pictorial or other representation 
of a machine so as to import or imply or which may tend to confuse, 
mislead, or deceive purchasers into the belief that the pictured or 
represented machine can be purchased at the represented price when 
such is not the fact. The said individual further agreed to cease 
and desist from making any false or misleading statements or repre- 
sentations in his advertising matter or otherwise as to the earnings 
or the probable earnings of salesmen engaged in selling his products. 
(Feb. 1, 1988.) 

2150. Putty—False and Misleading Brands or Labels and Advertising.— 
Harry Sussman and Michael Schnitzel, copartners engaged in the 
business of manufacturing putty and in the sale and distribution 
thereof in interstate commerce, in competition with other partner- 
ships, firms, individuals, and corporations likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Harry Sussman and Michael Schnitzel, in soliciting the sale of and 
selling their products in interstate commerce, agreed to cease and 
desist from the use of the word “linseed” or the words “pure linseed” 
as descriptive of putty, when in fact the vehicle used in the mixing 
of said putty is not composed of linseed oil; and from the use of the 
word “linseed” either alone or in connection or conjunction with the 
word “pure” or with any other word or words or in any way so as to 
import or imply that the vehicle used in the mixing of said putty is 
composed of linseed, when such is not the fact; provided that, if 
and when the vehicle used in the mixing of said putty is composed in 
substantial part of linseed oil and the word “linseed” is used to de- 
scribe the linseed oil content of said vehicle, then in which case the 
word “linseed” shall be immediately accompanied by some other 
word or words printed in type equally as conspicuous as that in which 
the word “linseed” is printed so as to indicate clearly that the vehicle 
used in the mixing of said putty is not composed wholly of linseed 
oil but is composed in part of a material or matter other than linseed 
oil. (Feb. 8, 1938.) 

9151. Saddle Soap—False and Misleading Brands or Labels.—Richard 
Trading Corp., engaged in the business of selling at wholesale a 
leather saddle soap in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Richard Trading Corp., in soliciting the sale of and selling its 
“Bramford” soap in interstate commerce, agreed to cease and desist 
from stating or representing on labels affixed to said product or other- 
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wise that its said product conforms to United States Government 
specifications. (Feb. 8, 1938.) 

2152. Caps—Failure to Disclose —A. Gorbaty and David Gof, copart- 
ners trading as A. Gorbaty, engaged in the business of manufactur- 
ing caps and in the sale and distribution thereof to jobbers, includ- 
ing Maurice A. Volk and Simon Volk, copartners trading as Volk 
Manufacturing Co., engaged in offering for sale and selling said caps 
in interstate commerce, in competition with other partnerships, indi- 
viduals, firms, and corporations likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

A. Gorbaty and David Gof agreed, and each of them agreed, to 
cease and desist from offering for sale and selling caps to the jobbing 
or other trade engaged in reselling said caps in interstate commerce,, 
or from otherwise placing caps or causing them to be placed in the 
channels of interstate commerce, said caps being made of or manu- 
factured from or containing second-hand, old, worn, or used material, 
unless and until there is stamped upon or securely affixed or attached 
thereto, in a conspicuous place so as to be readily and easily seen, a 
brand or label which cannot be easily or readily removed and which 
clearly indicates thereon by suitable words or phraseology that said 
caps are made or manufactured from or contain second-hand, old, 
worn, or used materials. (Feb. 8, 1938.) ) 

2153. Caps—Failure to Disclose and False and Misleading Trade Name.— 
Maurice A. Volk and Simon Volk, copartners trading as Volk Manu- 
facturing Co., engaged in the sale and distribution of caps in inter- 
state commerce, in competition with other partnerships, individuals, 
firms, and corporations likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Maurice A. Volk and Simon Volk agreed, and each of them agreed, 
to cease and desist from offering for sale and selling in interstate 
commerce caps which are made or manufactured from or which con- 
tain second-hand, old, worn or used materials, unless and until there 
is stamped upon or securely aflixed or attached thereto, in a con- 
spicuous place so as to be readily and easily seen, a brand or label 
which cannot easily or readily be removed and which clearly indi- 
cates thereon by suitable words or phraseology that said caps are 
made or manufactured from or contain second-hand, old, worn, or 
used materials. Said copartners also agreed to cease and desist from 
the use of the word “Manufacturing” as part of or in connection 
with their trade name or otherwise in soliciting the sale of and 
selling their products in interstate commerce so as to import or imply 
that the said copartners make or manufacture the products offered 
for sale and sold by them or that they actually own and operate 
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or directly and absolutely control the plant or factory in which 
said products are made or manufactured. (Feb. 8, 1988.) 

2154. Patent Medicines—False and Misleading Advertising —Edward 
G. Fabarius, an individual trading under his said name, engaged in 
the business of selling two patent medicines, namely, Peeke’s Medi- 
cine and Root’s Elepizone, in interstate commerce, in competition 
with other individuals, firms, partnerships, and corporations like- 
wise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

For a number of years prior to October 1936, Edward G. Fabarius 
was engaged as an employee in a business which consisted of the 
preparation in accordance with certain formulae of two medicinal 
products, one being known as “Peeke’s Medicine” and the other as 
“Root’s Elepizone”, the principal ingredients of each of which havy- 
ing been in medical use upwards of half a century to alleviate the 
discomforts incidental to epileptic seizures. The said business in 
which the said Edward G. Fabarius was employed as aforesaid had 
its origin in or about 1877 and since which time it has been con- 
tinuously conducted by one Parker R. Whitcomb and his successors. 
For several years last past, said business has been carried on by. 
Ellaline Whitcomb Chilvers, a daughter of the aforesaid Parker R. 
Whitcomb, under the firm names “Peeke Medicine Company” and 
“Root Medicine Company.” During such period of time the said 
products have been extensively sold and advertised in interstate 
commerce by the said Parker R. Whitcomb and his successors and 
have become identified in the minds of the purchasing public with 
the said persons. 

Edward G. Fabarius, in soliciting the sale of and selling his 
products in interstate commerce, agreed to cease and desist from 
the use in his letterheads, printed matter, or otherwise of state- 
ments or representations which directly assert or clearly import or 
imply that the Peeke Medicine Co. has changed ownership; that it 
is being operated by those who are unfamiliar with the compound- 
ing of Peeke’s Medicine; that Edward G. Fabarius was the chief 
consulting chemist for the Peeke Medicine Co.; that Edward G. 
Fabarius prepared this medicine under the personal supervision of 
Professor W. H. Peeke up to the time of the latter’s death in 1916. 
or at all; that Edward G. Fabarius is the only one who has the 
formula for Peeke’s Medicine, when such are not the facts. (Feb. 
8, 1988.) 

2155. Watches, Etc.—Failure to Disclose and False and Misleading Trade 
Name.—Samuel B. Davis, an individual trading as Crescent City 
Smelting Co., engaged in the business of selling and distributing 
watches and other items of jewelry in interstate cominerce, in com- 
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petition with other individuals, firms, partnerships, and corporations 
likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Samuel B. Davis agreed to cease and desist in offering for sale and 
selling in interstate commerce repaired, old, second-hand or used 
watches without prominently and conspicuously disclosing that such 
watches are not new and/or that they are repaired, old, second-hand, 
or used watches. Said individual also agreed to cease and desist from 
the use of the word “Smelting” as part of the trade name under which 
he conducts his business, and from the use of the word “smelting” in 
any other way so as to import or imply that he is engaged in the 
smelting business, that is to say, the process of treating ores or 
other crude materials, as the term “smelting” is generally understood 
to mean. (Feb. 8, 1938.) 

2156. Rubber Products—False and Misleading Advertising —Hartus R. 
Wilkinson, an individual trading under the name and styje of 
“Defiance Rubber Company,” engaged in the sale and distribution 
of rubber bands, sponge rubber, and other rubber goods in inter- 
state commerce, in competition with other individuals, firms, part- 
nerships, and corporations likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Hartus R. Wilkinson, in offering for sale and selling his products 
in interstate commerce, agreed to cease and desist from the use in his 
advertising matter or otherwise of the word “Manufacturers” or the 
abbreviation “Mfrs.” or of any other word or words of similar mean- 
ing so as to import or imply that the said Hartus R. Wilkinson makes 
or manufactures said products and/or that he actually owns and 
operates or directly and absolutely controls the plant, mill or factory 
in which said products are made or manufactured, when such is not 
the fact. (Feb. 10, 1938.) 

2157. Frozen Confections—Using Lottery Scheme in Merchandising.— 
Joe Lowe Corp., engaged in the sale and distribution of sticks, bags, 
equipment and miscellaneous supplies used in connection with the 
manufacture of frozen confections of the type allegedly covered by 
certain United States Patent rights owned by Good Humor Corp. of 
America, an Ohio corporation, and under which patents rights the 
said Joe Lowe Corp. has been and is now licensed to license others 
to manufacture such confections. Pursuant to its license, the said 
Joe Lowe Corp. entered into agreements with the various manufac- 
turers throughout the United States of America licensing the latter 
to produce frozen confections under the aforesaid patents. And the 
said Joe Lowe Corp. has sold its products, consisting of sticks, bags, 
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equipment, and miscellaneous supplies, to such licensed manufactur- 
ers who used said products in the manufacture of frozen confections. 
The said Joe Lowe Corp. causes and has caused said products, when 
sold, to be shipped from its place of business in the State of New 
York to such licensed manufacturers located in States other than 
the State of New York. In the course and conduct of its business, 
Joe Lowe Corp. has been at all times, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged. Joe 
Lowe Corp. entered into the following agreement to cease and desist 
from the alleged unfair methods as set forth therein. 

Joe Lowe Corp. agreed to cease and desist from using or licensing 
others to use in connection with the offering for sale and selling of 
frozen confections, any scheme, plan, or method of sale or of pro- 
moting the sale of its products which involves the use of any gift en- 
terprise, lottery, or scheme of chance whereby any article is given as 
a prize or premium for or in consideration of the purchase of any 
other article. (Feb. 11, 1938.) 

2158. Popcorn—False and Misleading Brands or Labels and Advertis- 
ing.—Robinson Popcorn Co., Inc., a corporation, engaged in the proc- 
essing and packing of popcorn and in the sale and distribution thereof 
in interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Robinson Popcorn Co., Inc., in soliciting the sale of and selling its 
popcorn in interstate commerce, agreed to cease and desist from the 
use on the containers of its said product or in its advertising matter 
referring thereto of the phrases “100% Poppability,” “Every Bag 
100% Perfect” or of either of said phrases or of any other phrase, 
word or words of similar meaning so as to import or imply or which 
may tend to convey the belief to purchasers that said corn will pop 
100 percent perfect or in its entirety, when such is not the fact. (Feb. 
10, 1988.) 

2159. Candy Products—Using Lottery Scheme in Merchandising.— West- 
minster Manufacturing Co., a corporation, and its officers Lee G. 
James, president, Enoch R. James, treasurer, and Harry E. James, 
secretary, engaged in the business of manufacturing candies and in 
the sale and distribution thereof in interstate commerce, in competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Westminister Manufacturing Co. and Lee G. James, Enoch R. 
James, and Harry E. James, agreed, and the said corporation and 
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each of the said individuals agreed, in soliciting the sale of and sell- 
ing candy products in interstate commerce to cease and desist from 
the use of any scheme, plan, or method of sale or of promoting the 
sale of said products which involves the use of any gift enterprise, 
lottery, or any scheme of chance whereby an article is given as a 
prize or premium for or in consideration of the purchase of any other 
article. (Feb. 10, 1988.) 

2160. Electric, Belt—False and Misleading Advertising—William 
Ekern and Emma Lou Ekern, copartners trading under the firm 
name and style “Electrocure Company,” engaged in the business of 
manufacturing a type of electric belt purportedly designed to benefit 
certain diseases and ailments of the human body, and in the sale 
and distribution of said belts in interstate commerce, in competition 
with other partnerships, firms, individuals, and corporations likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

William Ekern and Emma Lou Ekern, in offering for sale and sell- 
ing their “Electrocure Belt” in interstate commerce, agreed to cease 
and desist from stating or representing by means of testimonials or 
otherwise in their advertising matter or in any way whatsoever that 
the said belt will have any physiological or pharmacological action 
within the body of the user thereof or any portion of such body sub- 
jected to the alleged magnetic field produced by it, or that it has any 
physical-therapeutic effect thereon or will aid in the prevention, 
treatment, or cure of any physical or mental sickness, ailment or 
disorder. (Feb. 11, 1938.) 

2161. Hair Clippers and Massage Machines—False and Misleading Ad- 
vertising.—John Oster Manufacturing Co., engaged in the business of 
manufacturing portable motor-driven hair clippers, massage machines 
and similar barber supply equipment, and in the sale and distribution 
thereof in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

John Oster Manufacturing Co. agreed, in soliciting the sale of and 
selling its portable clipper in interstate commerce, to cease and desist 
from the use in its advertising matter or otherwise of statements or 
representations to the effect that the “Oster” clipper is the only 
portable clipper which permits complete and convenient sterilization ; 
that the “Oster” clipper, when used, will produce no vibration or 
is capable of “vibrationless performance” or that substantially equiva- 
lent minimum vibrational performance is not possible with any of 
the competitive clippers on the market; that the said John Oster 
Manufacturing Co. is the only manufacturer of a portable clipper 
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that is able to power any size or type of cutting blade, when such 
are not the facts. 

The said corporation also agreed to cease and desist, in connection 
with the offering for sale and selling its electric “Scientific Massage 
Machine,” from the use in its advertising or otherwise of statements 
or representations such as “Massage assists the hair appendages in 
their proper functioning,” “Stimulates organic changes,” “Soothes 
the nerves,” “Correct facial massage is an excellent aid to beauty, it 
keeps the natural color in the cheeks, minimizes the head, cheek, and 
neck wrinkles, it tends to eliminate the fine lines from the eyes,” 
“Helps remove the double chin,” or of any other statements or repre- 
sentations of similar meaning, when in fact there is no actual proof 
that any such results can be obtained from the use of said machine. 
(Feb. 11, 19388.) 

2162. Lubricating Product—False and Misleading Trade Name, Brands 
or Labels, and Advertising—Kotofom Corporation of America is a 
corporation, organized, existing, and doimg business under and by 
virtue of the laws of the State of Indiana, with its principal place of 
business located at South Bend, in the State of Indiana. Lubritex 
Manufacturing Co. is a corporation, organized, existing, and doing 
business under and by virtue of the laws of the State of Illinois, with 
its principal place of business located at Chicago, Ill. Edward J. 
Becker serves as president of the said Kotofom Corporation of Amer- 
ica and as chairman of the said Lubritex Manufacturing Co. Lubri- 
tex Manufacturing Co. is engaged in the business of manufacturing a 
lubricating product containing an amount of graphite placed in a 
motor carrier oil and which product it ships from its place of business 
at Chicago, Ill., to Kotofom Corporation of America at South Bend, 
Ind., which corporation, trading as “Lubritex Laboratories,” in turn, 
sells and has sold said product in interstate commerce, in competition 
with other corporations likewise engaged. Said corporations entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Kotofom Corporation of America and Lubritex Manufacturing 
Co., in connection with the offering for sale and selling “Lubritex” 
in interstate commerce or placing said product in the hands of others 
for sale in interstate commerce, agreed to cease and desist from the 
use, either directly or through salesmen or in advertising matter or 
otherwise, of any and all statements or representations to the effect 
that said product, containing graphite, will penetrate the microscopic 
pores of metal surfaces or fill up scores, scars or scratches and thus 
prevent loss of power from friction-drag and “blow-by” and assure 
maximum operating efficiency and gas and oil economy; that any 
effective purpose is served by the filling of the pores and scratches 
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with said product; that gasoline and oil consumption will be notice- 
ably different or that 20 percent or more will be saved in gasoline 
and oil because of the use of said product; that said graphite prod- 
uct will eliminate “dry starting”; that the use of said product will 
effect or afford a permanent lubrication; that the use of said product. 
will prevent unworn bearing surfaces from becoming worn or will 
build up worn bearing surfaces; that salesmen engaged in selling 
said product will realize profits up to 113 percent or $10 or $12 
per day, when in fact there is no positive proof or definite evidence 
to substantiate such representations. Said corporations also agreed, 
and each of them agreed, to cease and desist from the use of the 
word “new” as descriptive of said product whose lubricating prop- 
erty is attributable to its graphite content, a medium which has been 
in use as a lubricant for many years last past. Said corporations 
also agreed, and each of them agreed, to cease and desist from 
stating or representing that the lubricating substance, graphite, that 
is contained in said product has its origin in Asia Minor and/or that 
the motor oil used as a carrier for said substance is a “Pennsylvania” 
motor oil, when such are not the facts. The said Kotofom Cor- 
poration of America also agreed to cease and desist from the use 
in connection with the sale of its product in interstate commerce 
of the word “Laboratories” as part of or in connection with its trade 
name, and the said Lubritex Manufacturing Co. agreed to cease and 
desist from placing said product in cans or cartons for sale in inter- 
state commerce under a trade or other name containing the word 
“Laboratories,” when in fact no laboratories are maintained for 
scientific experimentation. (Feb. 11, 1938.) 

2163. Plushes and Cotton and Rayon Goods—False and Misleading 
Brands or Labels and Advertising—Herman D. Mendelsohn, an indi- 
vidual trading as H. D. Mendelsohn Co., engaged in the sale and dis- 
tribution of merchandise, including plushes and cotton and rayon © 
goods, in interstate commerce, in competition with other individuals, 
firms, partnerships, and corporations likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

Herman D. Mendelsohn, in soliciting the sale of and selling his 
products in interstate commerce, agreed to cease and desist from the 
use on his letterheads, in his advertising matter, or otherwise of the 
word “manufacturers” or of any other word or words of similar mean- 
ing, either alone or in connection or conjunction with any other 
word or words or in any way so as to import or imply that the said 
Herman D, Mendelsohn makes or manufactures the represented prod- 
ucts offered for sale and sold by him and/or that he actually owns 
and operates or directly and absolutely controls the plant or factory 
in which said products are made or manufactured. The said indi- 
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vidual also agreed to cease and desist from the use of the word “silk” 
either alone or in connection or conjunction with any other word or 
words as descriptive of products which are not composed of silk, the 
product of the cocoon of the silk worm, and from the use of the word 
“silk” in any way so as to import or imply that said products are 
composed of silk, when such is not the fact. (Feb. 15, 1988.) 

2164. Lubricating Product—False and Misleading Bian or Labels and 
Advertising.—Colt- Worthington Oil Works, Inc., a corporation, is en- 
gaged in the business of compounding greases and lubricating oils, 
the latter including “Pylon” which contains a colloidal graphite as 
an ingredient and is of two types, “C” for addition to lubricating 
oil, and “F” for addition to fuel used in internal combustion motors, 
both gasoline and Diesel. Pylon “F” is merely Pylon “C” to which 
has been added about 20 percent petroleum naphtha. Said corpora- 
tion has sold said products in interstate commerce in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, and has entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Colt-Worthington Oil Works, Inc., in soliciting the sale of and 
selling its “Pylon” product in interstate commerce, agreed to cease 
and desist from the use in its advertisements or on the containers of 
said product of statements or representations which directly assert, 
or clearly import or imply that said product is the only product of 
its kind, or that it will penetrate the naked metal and thus make the 
metal self-lubricating or self-lubricated, or that it and the colloidal 
graphite contained therein will prevent or forever banish metal to 
metal contact, or that it will eliminate hard carbon, as distinguished 
from light, flaky carbon, or that it is a product of experienced lubri- 
cating engineers or the result of research experience in laboratory 
or proving grounds, or that the use of colloidal graphited lubricants 
will prolong the life of internal combustion engines, increase their 
efficiency, or reduce noise, wear, oi] and gasoline consumption, when 
such are not the facts. (Heb. 16, 1988.) 

2165. Men’s Suits and Topcoats—False and Misleading Brands or Labels 
and Advertising—Sheldon Tailoring Co., a corporation, engaged in 
the sale and distribution of men’s suits and topcoats in interstate com- 
merce, in competition with other corporations, individuals, firms, and 
partnerships likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Sheldon Tailoring Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its printed or advertising matter or otherwise of the word 
“Wool” or the words “All Wool” or the phrase “100% All Wool” as 
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descriptive of products which are not composed of wool, and from 
the use of the word “Wool” in any way so as to import or imply that 
the products to which said word refers are composed of wool, when 
such is not the fact; Provided, That if said products are composed 
in substantial part of wool and the word “Wool” is used to describe 
such wool content, then in that case the word “Wool” shall be im- 
mediately accompanied by some other word or words printed in 
type equally as conspicuous as that in which the word “Wool” is 
printed so as to indicate clearly that said products are not composed 
wholly of wool but are composed in part of a material or materials 
other than wool; Provided further, That if said products are com- 
posed of two or more fabrics or materials, each in substantial quantity, 
and the name of each of said materials is used to describe it, then in 
that case, the names of the materials shall be printed in equally con- 
spicuous type and arranged in the following manner, to wit: The 
prevailing materials shall be named first and followed by the name of 
the other material or materials in the order of their predominance. 
(Feb. 19, 1938.) 

2166. Books—False and Misleading Advertising—Walter J. Black, an 
individual trading as Book Coupon Exchange, engaged in the sale 
of sets of books, in interstate commerce, in competition with other 
individuals, firms, corporations, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Walter J. Black, in offering for sale and selling his books in inter- 
state commerce, agreed to cease and desist from the use in’his adver- 
tising matter of the statement “Embossed and Stamped in Gold” or 
of any other statement of similar import as descriptive of the mark- 
ings or letterings of said books which are not in fact, embossed or 
stamped in gold or gold leaf; and from the use of the word “gold” 
in any way so as to import or imply that the material used m the 
markings or letterings of said books is gold or gold leaf, when such 
is not. the fact. (Feb. 17, 1938.) 

2167. Men’s Hosiery—False and Misleading Brands or Labels and Adver- 
tising —Baker-Cammack Hosiery Mills, a corporation, engaged in 
the business of manufacturing men’s hosiery and in the sale and dis- 
tribution thereof in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the al- 
Jeged unfair methods of competition as set forth therein, 

Baker-Cammack Hosiery Mills, in soliciting the sale of and selling 
its hosiery in interstate commerce, agreed to cease and desist. from 
the use of the word “silk” either independently or in connection or 
conjunction with any other word or words as descriptive of hosiery 
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product of the cocoon of the silk worm, and from the use of the 
word “silk” in any way so as to import or imply that said hosiery 
or the inner lining thereof is composed wholly of silk when such is 
not the fact; Provided, That if said hosiery or the inner lining 
thereof is composed in substantial part of silk and in part of a ma- 
terial or materials other than silk, and the word “silk” is used as 
descriptive of such silk content, then in that case the word “silk” 
shall be immediately accompanied by some other word or words 
printed in type equally as conspicuous as that in which the word 
“silk” is printed so as to indicate clearly that said hosiery or the inner 
lining thereof is not composed wholly of silk but is composed in 
part of a material or materials other than silk; Provided further, 
That if the hosiery or the inner surface thereof is composed of two 
or more fabrics or materials, each in substantial part, and the name 
of each of the materials is used to describe it, then in that case, the 
names of the materials shall be printed in equally conspicuous type 
and arranged in the following manner, to-wit; The prevailing ma- 
terial shall be named first and followed by the name of the other 
material or materials in the order of their predominance. (Feb, 28, 
1938.) 

2168. Ball Bearings—Failure to Disclose and False and Misleading Ad- 
vertising —Harold Benedict Co., Inc., a corporation, engaged in the 
business of selling ball bearings in interstate commerce, in competi- 
tion with other corporations, individuals, firms, and partnerships 
hkewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Harold Benedict Co., Inc. agreed to cease and desist from adver- 
tising, offering for sale or selling used bearings or merchandise in 
interstate commerce without properly and conspicuously disclosing 
the fact that said products are used, old, worn, second-hand products, 
and from the use of any and all statements or representations, oral or 
written, the effect of which is to import or imply that said products 
are new and unused, when in fact such is not the case. (Mar. 1, 
1938.) 

2169. Burial Vaults—False and Misleading Advertising.—Con-O-Lite 
Corp., is the owner of United States Letters Patent relating to the 
manufacture of burial vaults, the alleged composition of which is a 
hard and abrasive carbon to which are added gauged proportions of 
Portland Cement and astringent chemicals. The said corporation 
is engaged in the business of selling licenses to manufacturers who, 
in turn, are engaged in the manufacture of burial vaults constructed 
under said patents and in the sale thereof in interstate commerce. 
The said Con-O-Lite Corp. cooperates and has cooperated with its 
said licensee manufacturers in the sale of said burial vaults in inter- 
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state commerce through advertisements and advertising matter re- 
lating to said vaults and which advertising matter the said Con-O- 
Lite Corp. has caused to be inserted in publications shipped from 
the state where published or printed through and into other states. 
Con-O-Lite Corp., cooperating with and assisting said licensee manu- 
facturers in soliciting the sale of and selling in interstate commerce 
burial vaults manufactured under said Letters Patent, in competi- 
tion with other manufacturers, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Con-O-Lite Corp., in connection with soliciting the sale of and 
selling burial vaults constructed under or in accordance with the 
aforesaid United States Letters Patent, agreed to cease and desist 
from the use in interstate commerce and from cooperating with others 
in the use in interstate commerce of advertisements and advertismg 
matter of whatever kind or character in which statements or repre- 
sentations are made that directly assert or clearly import or imply 
that said vaults will give or afford complete and lasting or eternal 
protection or assurance of perfect preservation, regardless of the 
passage of time, to bodies encased therein, or that said vaults will 
endure immune to disintegration or to electrolysis, oxidation, and 
corrosion which destroys so-called ordinary materials, or that said 
vaults are proof against destructive forces or will remain forever 
impervious to water or will make a sunken grave forever impossible. 
Said corporation also agreed to cease and desist. from the use in its 
said advertising matter of the aforesaid statements or representations 
or of any other statements or representations of similar meaning, the 
effect of which is to convey or tend to convey the belief by purchasers 
that said statements or representations as to the alleged eternal or 
everlasting durability ascribed to said vaults are based upon tests 
which actually have been made, when in fact, no such tests have been 
or can be made. (Mar. 1, 1938.) 

2170. Books—False and Misleading Advertising —Doubleday, Doran 
& Co., Inc., engaged in the business of publishing books, while its 
wholly owned subsidiary, Garden City Publishing Co., Inc. is en- 
gaged in the publication of reprints, sell, and distribute their re- 
spective publications in interstate commerce, in competition with 
other corporations, individuals, firms, and partnerships likewise en- 
gaged, entered into the following agreement to cease and desist.from 
the alleged unfair methods of competition as set forth therein. 

Doubleday, Doran & Co., Inc, and Garden City Publishing Co., 
Inc., in soliciting the sale of and selling books in interstate com- 
merce, agreed to cease and desist from the use in advertisements or 
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advertising matter of the words “Gold Stamping” or “Stamped in 
Gold” as descriptive of said books which are not in fact stamped ia 
gold or gold leaf, and from the use of the word “Gold” in any way 
so as to import or imply that the material used in marking or 
stamping said books is gold or gold leaf, when such is not the fact. 
(Mar. 3, 1938.) 

2171. Candy—False and Misleading Brands or Labels and Advertising. — 
Euclid Candy Co. of New York, Inc., a corporation, engaged in the 
business of manufacturing candy and in the sale thereof in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of compe- 
tition as set forth therein. 

Euclid Candy Co. of New York, Inc., in soliciting the sale of and 
selling its candy or fudge in interstate commerce, agreed to cease and 
desist from the use in its circular matter or on the boxes containing 
said product of the words “Kitchen-Made” in connection with the 
picturization of a woman apparently engaged in the making of candy 
at home so as to import or imply that said candy is a home-made 
product, when such is not the fact. The said corporation also agreed 
to cease and desist from the use of the words “Kitchen-Made” in any 
way as descriptive of its candy so as to import or imply or which 
tend to convey or may tend to convey the belief that said candy is a 
home-made product as distinguished from a factory-made product. 
(Mar. 4, 1938.) 

2172. Food Products—False and Misleading Advertising —Nature Food 
Centres, Inc., a corporation, engaged in the sale and distribution, 
under the trade names “Health Mode Products Company,” “Health 
Mode Bakeries,” “Live Brand,” and “Zubrant,” of food products in 
interstate commerce, in competition with other corporations, firms, 
partnerships, and individuals likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Nature Food Centres, Inc., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use in its advertisements and advertising matter of whatever kind or 
character of statements or representations, the effect of which is to 
import or imply that its “Bongo” product is beneficial to all types 
of ailments and diseases or that said product is health-preserving for 
everybody or that it has therapeutic value in connection with any type 
of infectious disease, such as tuberculosis; that its “Zubrite” product 
has any therapeutic value in regard to constipation due to mechanical 
disturbances, such as adhesions; that its product designated “Live 
Vegetable Laxative Tablets” will tone up the entire alimentary tract 
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or will destroy germs in colon or soothe colonic inflammation; that the 
minerals allegedly present in its product “Pure Kelp Tablets” are a 
recognized aid in the treatment and prevention of glandular disturb- 
ances, goitre, anemia, rickets, low vitality, and many other ailments 
due to mineral deficiency, or that all of said ailments are the result 
of mineral deficiencies and that these will be supplied through the 
use of said Pure Kelp Tablets; that its product designated “Live 
Chocolate Garlic Tablets,” due to its garlic content, will aid and cure 
the following: Colds, Coughs, Tuberculosis, Asthma, Bronchitis, 
Kidney Troubles, Arthritis, Dizziness, High Blood Pressure, Neur- 
asthenia, Nerve Depletion, Stomach Troubles, Intestinal Disorders, 
Rheumatism, Fatigue, Insomnia, when in fact there is no proper 
basis for such statement or representation ; that its product designated 
“Grainalfa Food Tonic” will cure sexual impotency, that its product 
designated “Live Vegetable Tonic Tablets” contains all of the Jacking 
minerals for the cure of anemia, kidney trouble, liver trouble, stomach 
ailments, rheumatism, neuritis, nervousness, and under-nourishment in 
children, or that all of said ailments or diseases result from the lack 
of certain organic minerals which will be supplied through the use 
of said product; that its product designated “Vitolectic Oul,” which is 
to be applied externally, will permanently cure, or cure, any organic 
disease conditions or, in fact, any of the diseases as follows: Colds, 
grip, hay fever, influenza, bronchitis, sore throat, inflamed eyes, sinus 
trouble, asthma, swollen tonsils, barber’s itch, athlete’s foot, pelvic 
pains, abdominal pains, headaches, sores, sprains, bruises, lame mus- 
cles, cramps, rheumatism, arthritis, falling hair, toothache, pyorrhea, 
and partial deafness; that persons whose diet is “20% alkaline and 
80% acid” are tottering on the brink of the grave, when in fact there 
is no basis for such statement; that all persons who use “Vegethin 
Tea and Tablets” or either of said products, will reduce in weight 
regardless of the cause of obesity or that said products will be ab- 
solutely safe for everybody; that the penetrating qualities claimed 
for its “Zubrant Tooth Powder” are supported by ample proof and 
that the said product is the result of experiments, investigation and 
study in its own laboratory or laboratories, when such is not the fact; 
that its product designated “Live Vegetable Calcium Tablets” is an 
effective treatment for tooth decay, bone diseases, anemia, goitre, 
female troubles, nervous breakdowns, asthma, tuberculosis, migraine 
headaches, eczema, epilepsy, insanity, high blood pressure, gland 
diseases, pyorrhea, stomach ulcers, earache, poor memory, and gen- 
eral debilitation; that the use of its product “Live Vegetable Phos- 
phate Tablets” will relieve or is an adequate treatment for all nervous 
diseases regardless of the cause thereof; that its product designated 
“Live Solvent Vegetable Tablets” will be of benefit in all cases of 
arthritis, sciatica or any other type of rheumatism without further 
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qualification; that the use of its product “Live Vegetable Iron Tab- 
lets” will in all cases bring new life and pep to the user or rid such 
user of nervousness or revitalize such user; that its product “Her- 
balm” will effect “first aid” for the relief and cure of constipation 
or is a proper treatment for constipation in all cases; that its product 
“Live Brand Vitamin Tablets” contain all of the important. vitamins, 
when in fact there is no adequate proof that all of the important vita- 
mins have been actually added to said product in its natural state; 
that its product “F. H. V. Tablets” has therapeutic properties so that 
its use will cleanse livers which are supercharged with poisons or will 
ward of acidosis by keeping the blood stream pure and at the same 
time keep the individual at the top-notch of physical health or wiil 
be an effective liver tonic uniess and until such statements and repre- 
sentations are supported by adequate proof; that, with reference to its 
product “G. P. L. Tablets,” garlic has long been known as a powerful 
internal antiseptic valuable in destroying bodily toxins and helpful 
im kidney, liver and intestinal ailments, or that lettuce has soothing 
and sedative qualities and is an excellent tonic in cases of nervous 
exhaustion or depletion, or that parsley is helpful to weak kidneys 
and irritated bladders; that its “Peroka Tablets” are a preventative 
and quick relief for ulcers of the stomach and allied disorders; that 
its product “Live Brand Peppermint Leaves” will relieve headache, 
insomnia, brain-fag and other nervous troubles, or that it is one of 
the most potent purifiers, or that it will neutralize poisons in the 
system and increase resistance; that its product “Live Dietetic Cor- 
rective Compound” will prevent or help prevent diabetes or will prove 
valuable in the treatment of that disease or will accomplish what 
drugs, as insulin, will do for such disease. Said corporation also 
agreed to cease and desist from the use in its advertising matter or 
otherwise of such unqualified statements or representations as “Are 
you digging your grave with a sugar spoon,” “The curse of white 
sugar,” “Don’t eat white sugar candies,” “Let’s do away with death 
dealing diets,” “Don’t poison your system with salt,” “Ordinary 
white table salt now has its addicts who are slowly killing them- 
selves,” “A cause of cancer!” “Our most reputable physicians say 
that the growth of cancer is quickened by inorganic salt and water 
added to the body,” and the like. (Mar. 4, 1938.) 

2173. Plush and Pile Fabrics—False and Misleading Brands or Labels.— 
The Hind & Harrison Plush Co., a corporation, engaged in the busi- 
ness of manufacturing so-called plush and pile fabrics simulating 
various furs in appearance, and in the sale and distribution of said 
products in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 
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The Hind & Harrison Plush Co., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
the use or from placing in the hands of others for their use of labels 
on which appears the word “fur” as descriptive of said products not 
made or fabricated from the fur or pelt of a fur-bearing animal, and 
from the use of the said word “fur” so as to import or imply that the 
products to which said word refers are made or fabricated from the 
fur or pelt of a fur-bearing animal, when such is not the fact. Said 
corporation also agreed to cease and desist from the use or from 
furnishing its customers for their use of labels bearing the word 
“Seal” either alone or in connection with the word “Hudson” or 
“Fur” or any other word or words so as to import or imply that the 
products thus labeled are made or fabricated from the fur or pelt 
of a seal, when such is not the fact. Said corporation further agreed 
to cease and desist from the use or from furnishing its customers for 
their use of labels bearing the words “Angor Lam” or any other 
phonetic spelling or contraction of the word “Lamb” either alone or 
im connection with the word “Fur” or with any other word or words 
so as to import or imply that the products to which said word or 
words refer are made or fabricated from the fur or pelt of a lamb, 
when such is not the fact. (Mar. 4, 1938.) 

2174. Hosiery—False and Misleading Brands or Labels——Danville 
Knitting Mills, a corporation, engaged in the business of manufactur- 
ing hosiery for men, women and children and in the sale and distribu- 
tion thereof in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Danville Knitting Mills, in connection with the offering for sale 
and selling its hosiery in interstate commerce, agreed to cease and 
desist from the use of the word “wool” either alone or in connection 
with any other word or words as a mark, stamp or brand for said 
hosiery which is not composed of wool, and from the use in any way 
of the words “wool,” “Wulmix,” or “Wolray” or any other simulation 
or phonetic spelling of the word “Wool” so as to import or imply or 
which may tend to convey the belief by purchasers that the hosiery 
thus designated or referred to is composed of wool, when such is not 
the fact; from the use of the word “silk” either alone or in connection 
with the word “pure” or with any other word or words as descriptive 
of hosiery which is not in fact composed of silk, the product of the 
cocoon of the silk worm, and from the use of the word “silk” in any 
way so as to import or imply that the hosiery to which said word 
refers is composed of silk, when such is not the fact; Provided, That 
if the body or boot of said hosiery is composed of silk, with the top, 
heel and toe thereof composed of material other than silk, and the 
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word “silk” is used to describe the silk content of said hosiery, then 
in which case, the word “silk” shall be immediately accompanied by 
some other word or words printed in type equally as conspicuous as 
that in which the word “silk” is printed so as to indicate clearly that 
said hosiery is not composed wholly of silk or so as to indicate clearly 
that the top, heel and toe thereof are not composed of silk or are 
composed of material other than silk; from the use of the words 
“rayon and silk” either alone or in connection with any other word 
or words as descriptive of hosiery which is not in fact composed 
wholly of rayon and silk, each in substantial quantity, and from the 
use of the words “rayon and silk” in any way so as to import or 
imply that the hosiery to which said words refer is composed wholly 
of rayon and silk, each in substantial quantity, when such is not the 
fact; Provided, That if the body or boot of said hosiery is composed 
of rayon and silk, each in substantial quantity, with the top, heel and 
toe thereof composed of material other than rayon and silk, and the 
words “rayon and silk” are used to describe the rayon and silk con- 
tent of said hosiery, then in which case, the words “rayon and silk” 
shall. be immediately accompanied by some other word or words 
printed in type equally as conspicuous as that in which the words 
“rayon and silk” are printed so as to indicate clearly that said hosiery 
is not composed wholly of rayon and silk or so as to indicate clearly 
that the top, heel and toe thereof are not composed of rayon and silk 
or are composed of material other than rayon and silk. (Mar. 5, 
1938.) 

2175. Molasses—False and Misleading Brands or Labels ——William H. 
Burns, an individual, trading as Atlantic Syrup Refining Co., en- 
gaged, among other things, in the business of selling molasses in 
interstate commerce, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

William H. Burns, in soliciting the sale of and selling his molasses 
product in interstate commerce, agreed to cease and desist from the 
use of the words “Extra Fancy Barbados Molasses” as a mark, 
stamp, brand, or label for said product which is not composed wholly 
of molasses originating from the Island of Barbados, and from the 
use of the word “Barbados” either alone or in connection with any 
other word or words or in any way as descriptive of molasses other 
than Barbados Molasses; provided that, if said product is composed 
of a blend having as an ingredient thereof Barbados Molasses in 
substantial quantity and another ingredient or ingredients other than 
Barbados Molasses, and the word “Barbados” is used to refer to such 
Barbados Molasses content, then in which case the word “Barbados” 
shall be accompanied by some other word or words printed in type 
equally as conspicuous as that in which the word “Barbados” is 
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printed so as to indicate clearly that said product is not composed | 
wholly of Barbados Molasses but is a blend or product in which — 

Barbados Molasses is but one of two or more ingredients. (Mar. 9, 

1938.) 

2176. Trophies and Hollow-ware—False and Misleading Advertising.— 
Dodge, Inc., a corporation, engaged in the business of manufacturing 
trophies and hollow-ware and in the sale and distribution thereof in 
interstate commerce, in competition with other corporations, firms, 
individuals, and partnerships likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

Dodge, Inc., in soliciting the sale of and selling its products in 
interstate commerce, agreed to cease and desist from the use in adver- 
tisements or advertising matter or otherwise of the word “Sungold” 
to represent, designate or describe said products, and from the use 
of the word “Gold” either independently or in connection with the 
word “Sun” or with any other word or words that may import or 
imply that said products are composed of gold, when such is not the 
fact; provided that, if a part of the product is plated with gold in 
substantial thickness, and the words “Gold-Plated” are used to de- 
scribe such part of paid product that is substantially plated with gold, 
then in which case, the words “Gold-Plated” shall be accompanied by 
some other word or words printed in type equally as conspicuous as 
that in which the words “Gold-Plated” are printed so as to indicate 
clearly that only the part of said product so represented is plated 
with gold in substantial thickness and which will otherwise properly 
and accurately limit the word “Gold” to describe only the part of 
said product which is actually plated with gold in substantial thick- 
ness. (Mar. 9, 1938.) 

9177. Pile Fabrics—False and Misleading Brands or Labels—Collins & 
Aikman Corp., Inc., engaged in the business of manufacturing pile 
fabrics and in the sale thereof in interstate commerce, in competition 
with other corporations, individuals, firms, and partnerships likewise 
engaged, entered into the following agreement to cease and desist 
from the alleged unfair methods of competition as set forth therein. 

Collins & Aikman Corp., Inc., in soliciting the sale of and selling 
its products in interstate commerce, agreed to cease and desist from 
the use or from furnishing others for their use labels on which appear 
the words “Hudson Seal” or the word “Kurlifir” or any simulation 
or phonetic spelling of the word “fur” in any way so as to import or 
imply that the products thus labeled are made or fabricated from the 
fur or pelt of a seal or fur bearing animal, when such is not the fact. 
(Mar. 10, 1938.) 

2178. Men’s Hose—False and Misleading Advertising. <x Wicher and 
Heilbroner, Inc., a corporation, engaged in the business of selling, 
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by mail order and otherwise, men’s hose, among other things, in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Weber and Heilbroner, Inc., agreed, in offering for sale and selling 
its hose in interstate commerce, to cease and desist from the use in 
its advertisements and advertising matter or otherwise of the word 
“silk” either alone or in connection with the word “pure” or with any 
other word or words as descriptive of said hose which is not in fact 
composed wholly of silk, the product of the cocoon of the silk worm, 
and from the use of the word “silk” in any way so as to import or 
imply that the hose to which said word refers is composed wholly of 
silk, when such is not the fact; provided that, if the body or boot of 
said hose is composed of silk, with the top, heel and toe of said hose 
composed of material other than silk, and the word “silk” is used to 
describe the silk content of said hose, then in which case, the word 
“sulk” shall be immediately accompanied by some other word or words 
printed in type equally as conspicuous as that in which the word 
“silk” is printed so as to indicate clearly that said hose is not composed 
wholly of silk or so as to indicate clearly that the top, heel and toe of 
said hose are not composed of silk or are composed of material other 
than silk. (Mar. 15, 1938.) 

2179. Tools—Failure to Disclose—Kugene Henry, Clyde Spartman, 
Percy Henry, and William Henry, co-partners trading under the 
firm name and style of “Stream Line Tools,” engaged in the business 
of selling a line of tools, including files, in interstate commerce, 
in competition with other partnerships, individuals, firms, and corpo- 
rations likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Eugene Henry, Clyde Spartman, Percy Henry, and William 
Henry, agreed and each of them agreed, to cease and desist from 
offering for sale or selling in interstate commerce old, worn, used, 
or second-hand products which have been resharpened and recon- 
ditioned without clearly disclosing and indicating the fact that said 
products are resharpened and reconditioned and/or are not new. 
(Mar. 17, 1938.) 

2180. Comforters, Cushions, Ete-—False and Misleading Advertis- 
ing —Comfy Manufacturing Co., a corporation, engaged in the busi- 
ness of manufacturing comforters, cushions, and other articles of 
merchandise and in the sale and distribution thereof in interstate 
commerce, in competition with other corporations, individuals, firms, 
and partnerships likewise engaged, entered into the following agree- 
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ment to cease and desist from the alleged unfair methods of compe-_ 


tition as set forth therein. 

Comfy Manufacturing Co., in soliciting the sale of and selling its 
products in interstate commerce agreed to cease and desist. from the 
use of the word “Down” either independently or in connection or 
conjunction with the word “Snuggle” or with any other word or 
words so as to import or imply that the filler content of said products 
is composed of down obtained from water fowl; and from the use in 
its advertising matter or in advertising matter furnished by it to 
others for their use of the word “Down” in any way which tends or 
may tend to convey the belief by the purchasing public that the filler 
content of said products is composed of the down obtained from 
water fowl, when such is not the fact. (Mar. 17, 1938.) 

2181. Men’s Suits and Overcoats—False and Misleading Trade Name 
and Advertising—Louis F. Dedekind, an individual trading as West- 
ern Wool Growers Association, engaged in the business of selling 
men’s suits and overcoats in interstate commerce, in competition 
with other individuals, firms, partnerships, and corporations likewise 
engaged, entered into the following agreement to cease and desist. 


from the alleged unfair methods of competition as set forth therein. 


In the year 1920, a number of wool growers, for the most part 
located in Montana, formed an association which was named “West- 
ern Wool Growers Association” and whose purpose was to convert, 
and which did convert, surplus wool owned by the association mem- 
bers into garments and blankets and which products were thereafter 
sold by the said association to the wholesale and retail trade through-. 
out the United States. The said association had an office at Chicago, 
Ill. which was managed by Louis F. Dedekind. The said association 
ceased to function as such late in the year 1921. 

Louis F. Dedekind agreed to cease and desist from the use of the 
words “Western Wool Growers Association” as a trade name under 
which to advertise, offer for sale or sell his products in interstate 
commerce and from the use of the trade name “Western Wool 
Growers Association” or of any simulation thereof either alone or in 
connection with the statement “Since 1920—17 Years of Progress” 
or in any way so as to import or imply that the business conducted 
by the said individual is that of the Western Wool Growers Asso- 
ciation referred to in paragraph 2 hereof, or is a continuation of 
the business formerly conducted by the said Western Wool Growers 
Association, or that his said business had its origin in 1920, or that 
his business is that of a group or association of companies or indi- 
viduals engaged in the growing of wool which is used in making 
the garments sold by him, or that his business is other than a private 
business. ‘The said individual also agreed to cease and desist from 
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the use of the words “manufacturing tailors” as descriptive of the 
business conducted by him, and from the use of the word “manu- 
facturing” in any way so as to import or imply that the said indi- 
vidual or the so-called “Western Wool Growers Association” actually 
owns and operates or directly and absolutely controls the plant, mill, 
or factory in which are made or manufactured the products sold by 
said individual, when such is not the fact. (Mar. 17, 1938.) 

2182. Motor Oil—False and Misleading Advertising —Lion Oil Refin- 
ing Co., a corporation, engaged in the refining of a motor oil and 
in the sale and distribution of said product under the trade name 
“Naturalube” in interstate commerce, in competition with other cor- 
porations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Lion Oil Refining Co., in soliciting the sale of and selling its 
Naturalube product in interstate commerce, agreed to cease and desist 
from stating or representing that said product “Will not sludge,” 
when in fact said product will sludge. (Mar. 17, 1938.) 

2183. Ladies’ Hosiery—False and Misleading Advertising —Kmanuel 
M. Roth, an individual trading as E. M. Roth Hosiery Co., engaged 
as a distributor in the business of selling ladies’ hosiery, in interstate 
commerce, in competition with other individuals, firms, partnerships, 
and corporations likewise engaged, entered into the following agree- 
ment to cease and desist from the alleged unfair methods of com- 
petition as set forth therein. 

Emanuel M. Roth, in soliciting the sale of and selling his products 
in interstate commerce, agreed to cease and desist from the use on 
his stationery or printed matter of whatever kind or character of 
the word “Manufacturers” as descriptive of the business conducted 
by him, and from the use of the word “Manufacturers” either alone 
or in connection with any other word or words or in any way so as 
to import or imply that he makes or manufactures the products sold 
by him or that he actually owns and operates or directly and abso- 
lutely controls the plant or factory in which said products are made 
or manufactured when such is not the fact. (Mar. 22, 1938.) 

2184. Poultry Remedies—False and Misleading Advertising —G. EK. 
Conkey, a corporation, engaged in the business of selling certain poul- 
try remedies, including “Conkey’s Nikala Worm Tablets” and 
“Conkey’s Poultry Worm Powder,” in interstate commerce, in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreements to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

G. E. Conkey Co., in soliciting the sale of and selling its product 
in interstate commerce, agreed to cease and desist from statements or 
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representations in its advertisements and advertising matter or other- 
wise, the effect of which is to convey the belief by purchasers or 
prospective purchasers or which may import or imply that said prod- 
uct is an effective remedy or treatment for the removal of all types 
of worms or tape worms and/or possesses deworming capabilities in 
excess of what is actually the fact. (Mar. 21, 1938.) 

2185. Finger Nail Polish—False and Misleading Advertising —Juliette 
D’Arian Horney, an individual, trading as Countess D’Arian Cos- 
metic Co., engaged in the sale of cosmetics, including finger nail 
polish designated “Countess D’Arian Creme Polish for Brittle Nails” 
and ai finger nail polish remover and conditioner, in interstate com- 
merce, in competition with other individuals, firms, partnerships, and 
corporations likewise engaged, entered into the following agreement 
to cease and desist from the alleged unfair methods of competition as 
set forth therein. 

Juliette D’Arian Horney, in soliciting the sale of and selling said 
“Countess” D’Arian products in interstate commerce, agreed to cease 
and desist from the use in advertisements or advertising matter or 
otherwise of statements or representations which directly assert or 
import or imply that the said products, or either of them, due to the 
Vitamin F content thereof or for other reason, will relieve brittle- 
ness in finger nails when externally applied thereto, or will permit 
said nails to “breathe,” or will nourish or feed said nails or have any 
effect upon the nails to which the same is externally applied other 
than to mechanically lubricate or soften the same. (Mar. 25, 1938.) 

2186. Baby Chicks—False and Misleading Advertising —James W. E. 
Drew, an individual trading as Trinity Heights Hatchery, engaged 
in the business of hatching baby chicks and in the sale thereof in 
interstate commerce, in competition with other individuals, firms, 
partnerships, and corporations likewise engaged, entered into the fol- 
lowing agreement to cease and desist from the alleged unfair methods 
of competition as set forth therein. 

James W. E. Drew, in soliciting the sale of and selling baby chicks 
in interstate commerce, agreed to cease and desist from the use in his 
advertisements and advertising matter of statements or representa- 
tions, the effect of which is to import or imply or which may tend to 
import or imply that all of the baby chicks sold by him were hatched 
from 240 to 320 egg layers or from egg layers of any other designated 
quantity and/or that all of said chicks, when grown, would be egg 
layers of the designated quantity, when and if such is not the fact; 
that said chicks, regardless of their breed, would be larger bodied 
upon maturity than those of similar breeds sold by competitors or 
that all of said chicks, when grown, would be of such size as to be 
properly designated “Giant Type,” when and if such is not the fact. 
(Mar. 28, 1938.) 
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2187. Tie Fabrics—False and Misleading Brands or Labels and Adver- 
tising—John Hand & Sons, Inc., a corporation, engaged in the busi- 
ness of manufacturing tie fabrics and its sales agents, James Rosen- 
thal and Robert J. Wright, copartners trading as Rosenthal & 
Wright, engaged in the sale and distribution of the said products to 
tie manufacturers in interstate commerce, in competition with other 
corporations, partnerships, firms, and individuals likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

John Hand & Sons, Inc. and James Rosenthal and Robert J. 
Wright, in soliciting the sale of and selling their products in inter- 
state commerce, agreed to cease and desist from the use of the words 
“woven by hand” or the word “woven” in connection or conjunction 
with the words “by hand” or with the picturization of a hand or 
in any other way so as to import or imply that said products are 
woven by hand or on a hand loom, when such is not the fact. (Mar. 
29, 1938.) 

2188. Medicinal Product—False and Misleading Brands or Labels and 
Advertising.—Scientific Manufacturing Co., a corporation, engaged in 
the business of manufacturing medicinal products, including Pheno- 
Tsolin in beth liquid and ointment form, the ointment consisting 
essentially of Pheno-Isolin incorporated in a wax or paraffin base, 
and in the sale of said product in interstate commerce, in competi- 
tion with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Scientific Manufacturing Co., in soliciting the sale of and selling 
its product, Pheno-Isolin, in interstate commerce, agreed to cease and 
desist from the use of its labels, in its advertising, or otherwise, of 
statements or representations which directly assert or import or 
imply that said product is either an antitoxin or a germicide or that 
it has or possesses antitoxic properties or acts as a “sure” germicide 
when used as or in connection with the treatment of the various 
maladies named or referred to in said advertising. Said corporation 
also agreed to cease and desist from stating or representing that said 
product, when used as directed, will prevent or destroy infection, dis- 
solve all kinds of bacteria, neutralize all bacteria toxins, or be useful 
as an antiseptic, disinfectant, or germicide for all kinds of injury, 
skin infections, sore and septic sore throats, diphtheria, and the like, 
or eliminate the possibility of tetanus or blood poisoning, cure all 
cases of athlete’s foot, or beneficially treat all cases of ulcerated can- 
cers, or be a remedy for hemorrhoids generally. Said corporation 
further agreed to cease and desist from the use in its advertising of 
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whatever kind or character, on its labels, or otherwise, of any and all 
statements or representations, the effect of which is to convey: or 
which may tend to convey the belief that the product, Pheno-Isolin, 
possesses or has properties or value as a germicide, antiseptic or disin- 
fectant in excess of what is actually the fact. (Apr. 15, 1938.) 

2189. Safety Razors—False and Misleading Trade Name and Advertis- 
ing and Using Lottery Scheme in Merchandising —J. H. Tigerman, Inc., 
a corporation, engaged in the business of assembling a type of safety 
razor provided with massaging attachments and in the sale thereof in 
interstate commerce, in competition with other corporations, indi- 
viduals, firms, and partnerships likewise engaged, entered into the 
following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

J. H. Tigerman, Inc., in soliciting the sale of and selling its prod- 
ucts in interstate commerce, agreed to cease and desist from the usa 
in its advertising or printed matter or in any other way of the word 
“electric” either alone or in connection with any other word or words 
as descriptive of its shaver or clippers whose shaving action is accom- 
plished by the use of a cutting blade which functions only as does 
that employed in connection with an ordinary safety razor, and from 
the use of the word “electric” in any way so as to import or imply 
or which may tend to convey the belief by purchasers that the shav- 
ing action of said device is accomplished by electrically induced 
vibration or movement of the cutting parts thereof, when such is 
not the fact; of the work “Slick” or any other simulation of the word 
“Schick” either alone or in connection or conjunction with any other 
word or words as a trade name for its shaving device so as to import 
or imply or which may tend or tends to confuse, mislead, or deceive 
purchasers into the belief that said device is a product which is 
made or manufactured by Schick Dry Shaver, Inc., of Stamford, 
Connecticut; of the price representation “$10.00” or the statement 
“$10.00 Value” or of any other price representation or valuation of 
its product which is greatly exaggerated and much in excess of the 
price at which said product is offered for sale or sold in the usual 
course of business; of any scheme, plan, or method of selling or pro- 
moting the sale of its products which involves or includes the use 
of any lottery, gift enterprise, or scheme of chance whereby an 
article is offered as a prize or premium for or in consideration of the 
purchase of any other article or for or in consideration of the pay- 
ment of any sum of money for the privilege of procuring a chance 
to participate in such award or whereby the price to be paid for any 
article is determined by lot or chance. (Apr. 15, 1938.) 

2190. Shotguns—False and Misleading Brands or Labels and Advertis- 
ing.—L. Oppleman, Inc., a corporation, engaged in the business of 
selling sporting goods and other merchandise, including shotguns, in 
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interstate commerce, in competition with other corporations, individ- 
uals, firms, and partnerships likewise engaged, entered into the follow- 
ing agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

L. Oppleman, Inc., in soliciting the sale of and selling its shotguns 
in interstate commerce, agreed to cease and desist from the use of 
the word “Nitro” as a mark, stamp, or brand for said guns which 
m fact have not been individually proven by test to be suitable for use 
with nitro powder; and from the use of the word “Nitro” either alone 
or in connection with any other word or words or in any way as 
descriptive of the guns so as to import or imply that said guns have 
been individually proof-tested to determine and establish the suit- 
ability thereof for use with nitro powder, when such is not the fact. 
(Apr. 18, 1938.) 

' 2191. Woolen Fabrics—False and Misleading Trade or Corporate Name 

and Advertising —Darley Mills Co., Ltd., a corporation of England, 
trades in the United States of America through its representatives, 
Morris Rodstein and William Iselin and Co., Inc., engaged in the sale 
and distribution of woolen fabrics in interstate commerce, in compe- 
tition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Darley Mills Co., Ltd., Morris Rodstein and William Iselin and 
Co., Inc., in soliciting the sale of and selling products in interstate 
commerce, agreed to cease and desist from the use of the word “Mills” 
as part of or in connection or conjunction with the corporate or trade 
name under which said business is conducted, and from the use of the 
word “Mills” or “Manufacturers” either alone or in connection with 
the words “Leeds, England” or with any other word or words or in 
any way so as to import or imply that the said Darley Mills Co., Ltd., 
has mills at Leeds, England, or that it makes or manufacturers the 
products sold as aforesaid under the said name “Darley Mills Co., 
Ltd.,” when such is not the fact. (Apr. 21, 1938.) 

- 2192. Fountain Pens—False and Misleading Advertising.—Nassau Pen 
& Pencil Corp., engaged in the business of selling at wholesale foun- 
tain pens and pencils, principally to pitchmen or itinerant demon- 
strators, in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged un- 
fair methods of competition as set forth therein. 

Nassau Pen & Pencil Corp., in connection with the offering for 
sale and selling its fountain pens in interstate commerce, agreed to 
cease and desist from the use of the words “Life Time Guarantee” or 
of any other words or statement of similar meaning so as to import 
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or imply or which tend or may tend to convey ‘the belief by pur- 
chasers that the said pens are of a quality properly represented or 
referred to as “life time” or are pens whose span of usefulness or dur- 
ability justifies a “life time” guarantee, when such is not the fact. 
(Apr. 22, 1938.) 

9193. Electric Shavers—Maintaining Resale Prices—-Schick Dry 
Shaver, Inc., a corporation, engaged in the business of manufactur- 
ing electrically operated dry shavers and in the sale and distribu- 
tion thereof in interstate commerce, in competition with other corpo- 
rations, individuals, firms, and partnerships likewise engaged, en- 
tered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Schick Dry Shaver, Inc., in connection with the offering for sale 
and selling its products in interstate commerce, agreed to cease and 
desist making agreements, either oral or written, which involve 
cooperation with its dealer-customers to maintain a fixed or dictated 
retail selling price or to restrain, limit or otherwise impede the chan- 
nels of distribution of said products, the effect or tendency of which 
said agreements is to take away the dealer’s right to legitimately fix 
or otherwise control the price at which he may desire to sell said 
products which he has purchased and owns, or to sell such products 
to whom he may desire and at such profit as he may elect; carrying 
into effect its sales policy by cooperative methods in which the said 
corporation and its dealer-customers undertake to prevent others 
from obtaining Schick Dry Shavers or at less than the price desig- 
nated by said corporation by the practice of reporting the names 
of dealers who do not observe such retail prices; by causing dealers 
to be enrolled upon “Do Not Sell” or blacklists of offending pur- 
chasers who are not to be supplied or further supplied with the 
products of said corporation or unless and until they have given 
satisfactory assurance of their purpose to maintain such designated 
price in the future; by employing salesmen to assist in such plan 
by reporting dealers who do not observe’such resale price, and giv- 
ing orders of purchase only to such dealers as sell at the suggested 
price and refusing to give such orders to dealers who sell at less 
than such price or who sell to others who sell at less than such price; 
by utilizing serial numbers or other symbols upon said products 
with a view to ascertaining the names of dealers who sell said prod- 
ucts at less than the suggested price or who sell to others who sell at 
less than such price in order to prevent such dealers from obtaining 
further supplies of said products; by accomplishing the fulfillment 
of a price or sales policy fixed by said corporation through the 
utilization of any other cooperative means, including the pledge by 
dealer-customers not to sub-job or to divert goods to other dealers. 
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Provided, That nothing herein contained shall prohibit contracts 
or agreements prescribing minimum prices for the resale of a com- 
modity which bears, or the label or container of which bears, the 
trade-mark, brand, or name of the producer or distributor of such 
commodity and which is in free and open competition with com- 
modities of the same general class produced or distributed by others, 
when contracts or agreements of that description are lawful as 
applied to intrastate transactions, under any statute, law, or public 
policy now or hereafter in effect in any State, Territory, or the Dis- 
trict of Columbia in which such resale is to be made, or to which the 
commodity is to be transported for such resale, and Provided fur- 
ther, That the preceding proviso shall not permit any contract or 
agreement, providing for the establishment or maintenance of mini- 
mum resale prices on any commodity herein involved, between the 
Schick Dry Shaver, Inc., and any other manufacturer or producer, 
or between wholesalers, or between brokers, or between factors, or 
between retailers of the products of the Schick Dry Shaver, Inc., 
or between persons, firms, or corporations in competition with each 
other in the products of the Schick Dry Shaver, Inc. (Apr. 26, 
1988.) 

9194. Courses of Instruction, Books, Etc.—False and Misleading Trade 
Name and Advertising —John A. Youngstrom and Edward C. Dusatka, 
copartners trading as “American College,” engaged in the business 
of conducting a school, both resident and correspondence, offering 
courses of instruction designated “Business Administration,” “Secre- 
tarial Science,” and “Complete Accountancy,” selling said courses 
of instruction, including books, mimeograph lesson papers, and the 
like, in interstate commerce, in competition with other partnerships, 
corporations, individuals, and firms likewise engaged, entered into 
the following agreement to cease and desist from the alleged unfair 
methods of competition as set forth therein. 

John A. Youngstrom and Edward C. Dusatka, in soliciting the 
sale of and selling their products in interstate commerce, agreed to 
cease and desist from the use of the word “College” as part of or 
in connection or conjunction with their trade-name, and from the 
use of any trade-name containing the word “College” in their ad- 
vertising or printed matter distributed in interstate commerce so as 
to import or imply or which may confuse, mislead, or deceive pros- 
pective students into the belief that the said copartners are conduct- 
ing a college or that their school is a college, that is to say, an edu- 
cational institution for instruction in various branches of higher 
learning and which is empowered to confer degrees in said branches. 
Each of the said copartners also agreed to cease and desist from repre- 
senting, either directly or through their salesmen or by any other 
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means whatsoever, that their school is equipped with campus, gym- 
nasium, swimming pool, and buildings and that it supports all usual 
college activities except a football team, or that it will furnish ac- 
commodations whereby resident students may earn their room and 
poard or that it will secure employment for the student immediately 
upon completion by him or her of the course of instruction, or that 
civil service positions would be obtained without further efforts 
through the Government, or that said school maintains in its own 
premises the best Diesel Engineering School in the United States, or 
that it has 1,500 or other designated’ number of resident students, or 
that the amount stated at the time of enrollment covers all possible 
charges, or that students would receive regular college credits for 
their work at school, when such are not the facts. Said copartners 
also agreed to cease and desist from stating or representing, either 
directly or through their salesmen or advertising matter, that so- 
called scholarships offered by them have a designated valuation, 
when in fact such valuation is fictitious and much in excess of regular 
fixed tuition. Said copartners further agreed to cease and desist 
from stating or representing that said scholarship is tendered as a 
reward for merit to but one or two students in each town or com- 
munity, when in fact the scholarship award is given to anyone who 
can be induced to enroll regardless of the number or the scholastic 
record of the student. Said copartners also agreed to cease and 
desist from the use in their advertising or printed matter of the 
pictorial representation or photograph of a building in connection 
with a group of persons and the statement “American College 
Group” so as to import or imply or which may tend to mislead or 
deceive prospective students or purchasers into the belief that the 
pictured building is owned or occupied by the said school. (Apr. 
29, 1938.) | 

2195. Furniture—False and Misleading Advertising —William Patrick 
King, an individual, trading as The Sample Furniture Shops, en- 
gaged in the business of selling furniture in interstate commerce, in 
competition with other individuals, firms, partnerships, and corpora- 
tions likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set forth 
therein. 

William Patrick King, in soliciting the sale of and selling his 
furniture in interstate commerce, agreed to cease and desist from the 
use in his advertising matter of whatever kind or character of the 
words “furniture market samples” or of any other words, phrase, or 
statement of similar meaning as descriptive of said furniture which 
directly asserts or imports or implies that said furniture has been 
displayed or exhibited by or for the manufacturer thereof at any of 
the established or recognized furniture exhibition buildings, such as 
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those located in Chicago, Ill., New York City, and Jamestown, N. Y., 
Grand Rapids, Mich., and High Point, N. C., and, therefore, is furni- 
ture of the type customarily designated “furniture market samples” 
by the trade and which the trade and a substantial portion of the 
purchasing public generally understands and recognizes the said 
words to mean. The said William Patrick King also agreed to 
cease and desist from the use in his advertising matter of statements 
or representations to the effect that furniture offered for sale and sold 
by him is the “entire output of two large furniture factories” or that 
the business conducted by the said William Patrick King is that of 
2 wholesaler or factory distributor or that said merchandise is offered 
forsale or is purchasable at factory prices, when such is not the fact, 
(Apr. 25, 1938.) 

2196. Colloidal Product—False and Misleading Advertising.—Mineral 
Plant Food Co., a corporation, engaged in the business of marketing 
a colloidal product under the trade name of “Phoscaloids” in inter- 
state commerce, in competition with other corporations, individuals, 
firms, and partnerships likewise engaged, entered into the following 
agreement to cease and desist from the alleged unfair methods of 
competition as set forth therein. 

Mineral Plant Food Co., in soliciting the sale of and selling its 
product “Phoscaloids” in interstate commerce agreed to cease and 
desist from the use in its advertising matter of whatever kind or 
character of statements or representations which directly assert or 
import or imply that the said product has been subjected to 3,000 or 
other specified number of field tests, when such is not the fact. Said 
corporation also agreed to cease and desist from stating or repre- 
senting that the mineral elements contained in said product are 
“rare” so as to import or imply that such mineral elements are other 
than those which are encountered in varying proportions in prac- 
tically all soils in the United States of America, when such is not 
the fact. (May 4, 1938.) 

2197. Silk and Rayon Products, Etc.—False and Misleading Brands or 
Labels and Advertising —B. Altman & Co., a corporation, engaged in 
the business of operating a number of department stores located in 
New York City and White Plains, N. Y., and in East Orange, N. J., 
and from which stores the said corporation sells and distributes mer- 
chandise in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise engaged, entered 
into the following agreement to cease and desist from the alleged un- 
fair methods of competition as set forth therein. 

B. Altman & Co., in soliciting the sale of and selling its product 
im interstate commerce, agreed to cease and desist from the use of the 
word “Silk” or “Satin” either alone or in connection with any other 
word or words as descriptive of products not composed of silk, the 
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product of the cocoon of the silk worm, or as descriptive of products 
made of rayon; and from the use of either of the said words in any 
way so as to import or imply that the products to which said word 
refers are composed of silk, when such is not the fact; the use of the 
words “Metal Cloth” as descriptive of products which are not com- 
posed of fabric woven wholly or in substantial part of threads of 
metal; thé use of the word “Celanese” or “Acetate” in advertising, 
describing, branding, labeling, or otherwise representing products 
composed of rayon, unless, when said word “Celanese” or “Acetate” 
is so used, then in that case, the said words shall be immediately ac- 
companied by the word “Rayon” printed in type equally as conspicu- 
ous as that in which the word “Celanese” or “Acetate” is printed 
so as to clearly and unequivocally indicate the true fabric content of 
said products; representing in any way that rayon products adver- 
tised, offered for sale, or sold by said corporation are not rayon or 
are something other than rayon. (May 4, 1938.) 

2198. Electric Safety Razors—Maintaining Resale Prices.—Progress 
Corp., engaged in the business of selling, among other articles of mer- 
chandise, electrically operated safety razors under the trade name 
“Packard Lektro-Shaver” in interstate commerce, in competition. with 
other corporations, individuals, firms, and partnerships lhkewise en- 
gaged, entered into the following agreement to cease and desist from 
the alleged unfair methods of competition as set forth therein. 

Progress Corp., in connection with the offering for sale and selling 
its Packard Lektro-Shavers in interstate commerce, agreed to cease 
and desist making agreements, either oral or written, which involve 
cooperation with its dealer customers to maintain a fixed or dictated 
retail selling price or to restrain, limit, or impede the channels of dis- 
tribution of said products, the effect or tendency of which said agree- 
ments is to take away the dealer’s right to legitimately fix or other- 
wise control the price at which he may desire to sell the said products 
which he has purchased and owns, or to sell such products to whom 
he may desire and at such profit as he may elect; carrying into effect 
its sales policy by cooperative methods in which the said corporation 
and its jobbing or retailer customers undertake to prevent others from 
obtaining Packard Lektro-Shavers at less than the price designated 
by the said corporation by the practice of reporting the names of 
dealers who do not observe such resale price; by causing dealers to be 
enrolled upon blacklists of so-called “undesirable” purchasers who are 
not to be supplied with the products of said corporation unless and 
until they have given satisfactory assurance of their purpose to main- 
tain such designated price in the future; by employing salesmen to 
assist in such plan by reporting dealers who do not observe the sug- 
gested resale price, and giving orders of purchase only to such dealers 
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as sell at the suggested price and refusing to give such orders to 
dealers who sell at less than such price or who sell to others who sell 
at less than such price; by utilizing serial numbers or other symbols 
upon said products with a view of ascertaining the names of dealers 
who sell said products at less than the suggested price, or who sell to 
others who sel] at less than such price in order to prevent such dealers 
from obtaining further supplies of said products; Provided, That 
nothing herein contained shall prohibit contracts or agreements pre- 
scribing minimum prices for the resale of a commodity which bears, 
or the label or container of which bears, the trade-mark, brand, or 
name of the producer or distributor of such commodity and which is 
in free and open competition with commodities of the same general 
class produced or distributed by others, when contracts or agreements 
of that description are lawful as applied to intrastate transactions, 
under any statute, law, or public policy now or hereafter in effect in 
any State, Territory, or the District of Columbia in which such re- 
sale is to be made, or to which the commodity is to be transported for 
such resale, and Provided further, That the preceding proviso shall 
not permit any contract or agreement, providing for the establishment 
or maintenance of minimum resale prices on any commodity herein 
involved, between the Progress Corp. and any other manufacturer or 
producer, or between wholesalers, or between brokers, or between 
factors, or between retailers of the products of the Progress Corp., or 
between persons, firms, or corporations in competition with each other 
in the products of the Progress Corp. (May 4, 1938.) 

2199. Ladies’ Undergarments—False and Misleading Brands or Labels 
and Advertising —Ralco Undergarment Corp., engaged in the business 
of manufacturing ladies’ undergarments made of rayon, rayon and 
silk, and silk, and in the sale thereof in interstate commerce, in com- 
petition with other corporations, individuals, firms, and partnerships 
likewise engaged, entered into the following agreement to cease and 
desist from the alleged unfair methods of competition as set forth 
therein. 

Ralco Undergarment Corp., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use on labels affixed to said products or in its advertising of whatever 
kind or character pertaining thereto of the words “Pure Dye” or the 
word “Satin” or “Crepe” either alone or in connection or conjunction 
each with the other or with any other word or words as descriptive 
of said products which are not composed of silk, the product of the 
cocoon of the silk worm, and from the use of the said words “Pure 
Dye,” “Satin,” or “Crepe” in any way so as to import or imply that 
the products or the material from which said products are made is 
composed of silk, when such is not the fact. The said corporation 
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further agreed to cease and desist from causing its products, which are 
made from fabric composed of rayon, to be invoiced, offered for sale, 
sold, distributed, advertised, described, branded, labeled, or otherwise 
represented as being something other than rayon or without clearly 
and unequivocally disclosing the fact that the said products are made 
from fabric composed of rayon. (May 2, 1938.) 

2200. Dresses and Blouses—False and Misleading Brands or Labels and 
Advertising —Hecht Brothers Co., Inc., a corporation, engaged in the 
business of operating department stores in the City of New York, at 
Baltimore, Md., and in Washington, D. C., and in selling a general 
line of merchandise, including dresses and blouses, in interstate com- 
merce and within the District of Columbia, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

Hecht Brothers Co., Inc., in connection with the advertisement, 
offering for sale or selling of its garments in interstate commerce 
agreed to cease and desist from the use of the word “Crepe” as deserip- 
tive of those of its said garments made from fabric other than silk, 
the product of the cocoon of the silk worm, and from the use of the 
said word “Crepe” in any way so as to import or imply that the 
product to which the said word refers is composed of silk, when such 
is not the fact. (May 5, 1938.) 

2201. Ladies’ Suits—False and Misleading Brands or Labels and Adver- 
tising.—Bergdorf & Goodman Co., a corporation, engaged in the busi- 
ness of conducting a specialty department store at which it sells and 
has sold merchandise, including ladies’ suits, in interstate commerce, 
in competition with other corporations, individuals, firms, and part- 
nerships likewise engaged, entered into the following agreement to 
cease and desist from the alleged unfair methods of competition as set 
forth therein. 

Bergdorf & Goodman Co., in soliciting the sale of and selling its 
products in interstate commerce, agreed to cease and desist from the 
use of the word “silk” either alone or in connection or conjunction 
with any other word or words as descriptive of said products which 
are not in fact composed of silk, the product of the cocoon of the 
silk worm, and from the use of the word “silk” in any way so as to 
import or imply that the products to which the said word “silk” 
refers is composed of silk, when such is not the fact. (May 11, 1938.) 

2202. Bottled Beverages—False and Misleading Brands or Labels, Trade 
Name, and Advertising.—New Century Beverage Co., Inc., a corpora- 
tion, engaged in the sale and distribution of bottled beverages, includ- 
ing ginger ale, in interstate commerce, in competition with other 
corporations, individuals, firms, and partnerships likewise engaged, 
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entered into the following agreement to cease and desist from the 
alleged unfair methods of competition as set forth therein. 

New Century Beverage Co., Inc., in soliciting the sale of and selling 
its product in interstate commerce, agreed to cease and desist from 
the use of the picturization of a Shamrock and/or the color green in 
connection with the word “Belfast” so as to import or imply that 
said product is made or manufactured in or imported from Ireland; 
provided that, if the word “Belfast” is used as a trade name or in 
connection with the advertising or labeling of said product, then in 
that case it shall be made clearly and conspicuously to appear by 
suitable words that.said product is of domestic origin or that it is not 
imported from or made or manufactured in Ireland. (May 9, 1938.) 

2203. Dental Cements—False and Misleading Advertising.—Louis Sil- 
verman, an individual trading as L. Silverman, engaged in con- 
ducting a mail-order business of selling and distributing dental and 
jaboratory equipment and supplies in interstate commerce, in com- 
petition with other individuals, firms, partnerships, and corpora- 
tions likewise engaged, entered into the following agreement to cease 
and desist from the alleged unfair methods of competition as set 
forth therein. 

Lee §. Smith & Son Manufacturing Co. is a Pennsylvania corpora- 
tion, having its principal place of business located at Pittsburgh, Pa. 
L. D. Caulk Co. is a Delaware corporation, with its principal place 
of business located at Milford, Del. S. S. White Dental Manu- 
facturing Co. is a Pennsylvania corporation, whose principal place 
of business is located at Philadelphia, Pa. Each of these corpora- 
tions, for a long period of time, has been engaged in the manufactur- 
ing and sale of products, including cements used by dentists for fill- 
ing, inlay, crown, and bridge work; causing said cements, when sold, 
to be transported from its place of business to purchasers thereof 
located in various States of the United States. Through the many 
years the said corporations have acquired the good-will of the dental 
supply trade and the products manufactured by them have become 
well and favorably known to the members of the dental profession 
because of the established quality thereof. 

Louis Silverman, agreed, in offering for sale or selling his dental 
cements in interstate commerce, to cease and desist from the use 
in his advertising matter or in any other way of the name “Smith’s” 
or “Caulk’s” or “S. S. White” so as to import or imply that said 
cements are of recent or current make or manufacture by the old 
established houses referred to in paragraph 2 thereof, when such is 
not the fact; Provided, That, if the name of an old established house, 
is so used as to properly and truthfully indicate the origin or maker 
of dental cement which is not of recent or current manufacture, 
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then in that case, it shall be made to appear prominently and con- 
spicuously by suitable words or explanation that said cement is not 
of recent or current manufacture by the house whose name is used 
as aforesaid. The said Louis Silverman also agreed to cease and 
desist from selling or offering for sale old, deteriorated or inefficient 
dental cement without clearly disclosing that said cement is not 
new or of recent or current manufacture, but is cement that is old, 
deteriorated or inefficient. (May 20, 1938.) 

9904. Rugs—False and Misleading Advertising —Neshan G. Hintlian, 
Inc., a corporation, engaged in the business of selling Persian rugs 
at retail in interstate commerce, in competition with other corpora- 
tions, individuals, firms, and partnerships likewise.engaged, entered . 
into the following agreement to cease and desist from the alleged 
unfair methods of competition as set forth therein. 

Neshan G. Hintlian, Inc. agreed to cease and desist from the use, 
in connection with the advertisement or sale of its products in com- 
merce as defined by the act, of any simulation of the official emblem 
or insignia of either Tran or Turkey so as to import or imply or 
which may convey or tend to convey.the belief by purchasers that the 
products sold by the said corporation have the approval or sanction 
of the Governments of said countries, or either thereof, or that the 
use by said corporation of such emblems or insignia has been or 
is authorized by the Governments of said countries, or either thereof, 
when such is not the fact. Said corporation also agreed to cease and 
desist from the use on its sign or other advertising matter of the 
words “New York” or the word “Istanbul” so as to import or imply 
that it has a branch office or other financial interest at New York, 
U.S. A., or at Istanbul, Turkey, when such is not the fact. (May 
26, 1938.) 


DIGEST OF FALSE, MISLEADING, AND FRAUDULENT 
ADVERTISING STIPULATIONS? 


01952. Skin Preparation—Qualities and Indorsements——The Glessner 
Co., a corporation, operating under the trade name of Sofskin Co., 
Findlay, Ohio, vendor-advertiser,. was engaged in selling’ a° cosmetic 
designated Sofskin Creme, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That the skin absorbs Sofskin; 

(6) That Sofskin imparts new health to the skin, nails, or cuticle; 

(c) That Sofskin is a vanishing cream, or that it vanishes entirely ; 

(d) That Sofskin is recommended by 12,000 beauticians, or any other number, 
unless established by competent evidence ; 

(e} That Sofskin will bring beauty to “all” bands and skin; 

(f) That this preparation covers more skin surface than any other hand 
creme or hand lotion; 

(g) That age lines vanish by the use of Sofskin; 

(h) That Sofskin is a competent treatment, or an effective remedy, in all 
cases of rough, red hands; 

(4) That this preparation “prevents” chapping, irritation, dry skin, or wind- 
dDurn; 

(j) That Sofskin will smooth out harsh lines; 

(kK) That Sofskin is miraculous, or that one application will smooth out 
lines and roughness, or leave the skin soft and white; 

(t) That Sofskin “ends” shiny nose or face, (Dee. 1, 1937.) 


01953. Books and Pamphlets—Qualities and Opportunities—H. H. 
Wulff, an individual, doing busmmess under the trade name of The 
Tri-City Service, P. O. Box 151, Davenport, Iowa, vendor-advertiser, 
was engaged in selling books and pamphlets, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 

‘(a) That the treatments described in respondent’s book “Why Your Feet 
Hurt” will cure all foot troubles or make the feet free from aches or pain; 


(b) That respondent’s book describes treatments which will cure fallen arches, 
punions, pain in the ball of the foot, heel pains or other troubles; 


10Of the special board of investigation, with publishers, advertising agencies, broad- 
casters, and vendor-advertisers. Period covered is that of this volume, namely, Decem- 
ber 1, 1937, to May 31, 1938, inclusive. For digest of previous stipulations, see vols. 14 
to 25 of Commission's Decisions. 

For description of the creation and work of the special board, see vol. 14, p. 602, et seq. 
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(c) That respondent’s book will inform the reader how to have strong, cap- 


able, painless or tireless feet ; 
(d) That respondent’s booklet “Hundreds of Best Markets for Your Photo- 


graphs” will enable one to earn $10 to $50 a week. (Dec. 1, 1937.) 


01954. Medicinal Preparations—Qualities, Indorsements, and Free Prod- 
uct—T. E. Botkin, an individual trading as Ar-Be Products Co., 
P. O. Box 266, Piqua, Ohio, vendor-advertiser, was engaged in selling 
medicinal preparations designated Vitam Perles, Ar-Be Tablets and 
Ar-Be Herb Tablets, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That Vitamin E is necessary for normal reproduction in humans, or 
that Vitamin E promotes good disposition, behavior or emotional balance; 

(vo) That Vitamin EH is widely used by Doctors treating cases of impaired 
vigor, sluggish glands, mental or physical fatigue; 

(c) That respondent’s Vitam Perles constitute a potent tonic for male and 
female or either; 

(d) That respondent’s Vitam Perles are recommended as a stimulant for 
weak glands or nerves; 

(e) That five drops or any amount of respondent’s Vitam Perles each day is, 
sufficient to prevent degeneration of the sex glands; or that science declares 
such to be a fact; 

(f) That the preparation made according to formula furnished by re-. 
spondent is a “Pep Cocktail” or will give one “pep”, “vigor”, or “vitality”, or 
that such formula is free; 

(g) That respondent’s Ar-Be Tablets stimulate the digestive organs or assist 
in normalizing the system. (Dee. 1, 1987.) 


01955. Correspondence Course—Qualities, Opportunities, and Free Prod-~ 
uct.—International Secret Service Institute, a corporation, 68 Hudson 
St., Hoboken, N. J., vendor-advertiser, was engaged in selling a cor- 
respondence course in Secret Service and Crime Detection, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise : 


(a) That this course will qualify the student for a position with the U. S. 
Secret Service, or constitutes Secret Service training, or, enables the graduate 
to become a Secret Service Agent; 

(6) That respondent operates the only institution that offers a practical 
course of study in Scientific Crime Detection and Secret Service; 

(c) That one taking this course cannot help but learn and cannot fail to- 
graduate as a practical detective and secret service agent; 

(d) That respondent guarantees to develop the student into an intelligent 
Secret Service Agent, or one capable of handling any investigations—minor or 
major in character ; 

(e) That all students will be provided with money making opportunities ; 

(f) That upon graduation, one will be a competent, perfectly developed, first-, 
class all-around investigator, detective, and secret service agent; 

(g) That anything is given free when the price thereof is included in that 
of another article, or when the recipient is required to purchase anything or 
perform any service before qualifying to receive the “gift” ; 
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(h) That respondent’s instruction discusses every problem likely to confront a 
detective, or that the student cannot fail to understand what his procedure 
should be in order to solve any given case; 

(¢) That this course places every field of crime detection at the disposal of 
the student ; 

(j) That detective work is a certain and lucrative source of income every 
month im the year; 

(k) That this course will qualify, in whole or in part, anyone for a posi- 
tion as a Special Agent of the U. S. Department of Justice, or as a “G-Man,” or 
that the course will make one eligible for examination by the U. S. Civil Service 
Commission ; 

(l) That the Federal Bureau of Investigation employs “G-Women” ; 

(m) That respondent’s course is similar, Superior or in any way comparable 
to that of “The National Crime Institute”, the training offered newly appointed 
Special Agents of the Federal Bureau of Investigation or that the former covers 
the field more thoroughly or gives greater detail; 

(nx) That any information furnished students is “confidential” ; 

(0) That the National Home Study Council has approved respondent’s course. 
(Dee. 2, 1987.) 


01956. Medicinal Preparation—Nature, Qualities, Safety, Composition, 
Free Products, Indorsements, Ete——Cosmo Carrano, an individual oper- 
ating under the trade names of Oceanview Medical Products, Ocean- 
view Specialty Co., and D. M. C. Products, P. O. Box 1709, New 
Haven, Conn., vendor-advertiser, was engaged in selling a medicinal 
preparation designated D. M. C. Vegetable Pills, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) Directly or by reasonable implication that this preparation is an aborti- 
facient ; 

(bo) That this preparation is guaranteed safe or harmless, or that it is safe 
or harmless unless such representation is qualified to indicate that it is safe 
or harmless only when used according to directions; 

(c) That a sample treatment is sent for 25 cents only if ordered immediately 
on receipt of the offer ; 

(d@) That everyone who uses this preparation will experience freedom and 
relief ; 

(e) That the use of D. M. C. Pills will build up strength and health in the 
muscles, or in any particular muscles; : 

(f) That this product will effect a “cure”; 

(g) That this preparation will enable one to know the joy of perfect health 
and freedom ; 

(h) That D. M. C. Pills constitute a perfect treatment ; 

(i) That the use of this product will get “rid” of or “eradicate” pain or any 
other symptom or condition; 

(j) By the use of a trade-name including the word “Vegetable” or otherwise, 
that this product is composed entirely of safe and harmless vegetable ingredi- 
ents ; 

(k) That the use of this preparation will not jeopardize the health ; 

(1) That the continued use of this product will sweep away all objectionable 
conditions ; 
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(m) That anything is given “free” when in truth and in fact the price thereof 
is included in that of another article for which a charge is made, and which 
must be purchased. before the gift is furnished, or that any article. is free so 
long as the furnishing thereof is dependent upon the payment of any money 
for any purpose; 

(n) That any D. M. ©. Pills are twice as strong, or “double strength” ; 

(0) That this product is mild and gentle in operation, or that it will not 
disturb the system ; 

(p) 'Ebat this product is used or recommended by doctors and nurses through- 
out the country ; 

(q) That D. M. C. remedies tone up the entire system ; 

(r) That action overnight may be assured; 

(s) That D. M. C. Pills are prepared according to any U. S. P. formula, or 
are according to U. S. P. standards; 

(t) That one takes no risk when using D. M. C. Pills; 

(w) That any price is special or half of regular cost, unless such statement 
be accurate with reference to the price actually charged for the article, and the 
terms of the offer are clearly and fully stated and strictly adhered to. (Dee. 2, 
1987.) 


01957. Medicinal Preparation—Qualities—Carter Drug Co., a corpo- 
ration, Carlisle, Pa., vendor-advertiser, was engaged in selling a 
medicinal preparation designated Mustar-Spice, and agreed.in.solicit- 
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That Carter’s Mustar-Spice 


1. Will stop a cold; 

2. Will allay fever; 

3. Is a penetrant; 

4. Affords double quick relief ; 

5. Is a protection or insurance against common colds; 

6. Will prevent and relieve common colds in head or chest; or 

7. Will prevent and relieve muscular aches or pains unless limited to 


superficial minor aches or pains; 
(b) That Carter’s Mustar-Spice is one of the most penetrating and effective 
home remedies for many common ailments; 
(c) That Carter’s Mustar-Spice is a “healing” ointment; 
(d) That Carter’s Mustar-Spice is an adequate remedy in the treatment of 
colds. (Dee. 6, 1937.) 


01958. Deodorant—Qualities—IFemimine Products, Inc., a corpora- 
tion, 53 Park Place, New York, N. Y., vendor-advertiser, was engaged 
in selling a deodorant designated Arrid, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(v7) That the product “cannot” or “will not” irritate the skin; 

(b) That the product “ends” odor unless clearly indicated in direct connection 
therewith that such effect as the product may have will be temporary ; 

(c) That the product “cannot” itch; 

(d) That the product detours perspiration to other parts of the body; 


(e) That the product “stops” perspiration unless limited to underarm per- 
Sspiration. (Dec. 6, 1937.) 


STIPULATIONS 1373 


01959. Breeder Frogs—Free Products, Limited Offers, Demand, Etc.— 
L. H. Baer, L. Babineaux, and David Babineaux, copartners, operat- 
ing under the firm names of Louisiana Frog Co. and American Frog 
Industries, Box 333, Rayne, La., vendor-advertisers, were engaged 
in selling Breeder Frogs, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That any article is free when the payment of money or the rendering 
of a service is required, or when the price thereof is included in the purchase 
price of other articles; 

(6) That any offer is limited to a definite period of time unless all offers to 
purchase under the terms of the offer received after the expiration thereof, 
are refused ; ; 

(c) That the demand exceeds the supply, or that the frog market is inade- 
quately supplied ; 

(d@) That frogs have no known diseases; 

(e) That any stated city or cities or any number of cities consume any 
amount of frogs within any period of time unless and until such is a fact. 
(Dec. 6, 1987.) 


01960. Paint Products—Business Status.—D. Del Vecchio, an indi- 
vidual doing business under the trade name of Peoples Hardware 
Stores, 14384 Florida Avenue, N. E., Washington, D. C., is engaged in 
selling paint products, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


That respondent’s paint products are sold at factory prices, or from factory 
to consumer, or otherwise representing that said products are manufactured 
by him. (Dec. 6, 1987.) 


01961. Food Tablet—Qualities and Business Status——Health Research 
Foundation, a corporation, Ann Arbor, Mich., vendor-advertiser, was 
engaged in selling a “food tablet” designated Vimm, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Vimm Tablets will— 

1. Build resistance to colds; 

2. Give you better health ; 

3. Guarantee against colds; 

4, Prevent attacks of headaches, indigestion, colds, fever, anemia, skin 
eruption, overweight, underweight, nervousness, or lack of energy 
and strength ; 

Promote general health; 

Provide essentials in diet; 

Promote growth in children; 

Build bones; 

. Prevent rickets ; 

Give the health essentials without the fats, proteins or carbohydrates ; 
11. Supplement regular meals by supplying “the essential” vitamins; 
160451™—39—voL, 26———89 
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12. Build up bodily tissues ; 
18. Create a tremendous reserve of resistance against fatigue, weariness, 
and lowered resistance ; 
14. Balance your health budget ; 
15. Keep one in perfect physical trim; or 
16. Maintain perfect heaith ; 
(0) That Vimm— 
. Builds resistance to disease ; 
Aids in promoting characteristics of youth; 
Aids children cutting teeth; 
Reduces skin “troubles” ; 
. “Corrects” unnatural or faulty elimination; or 
Provides nutritional health protection to pregnant women; 
(c) That “A Vimm tablet with each meal and your dietary troubles are over” ; 
(d) That Vimm is the “startling new” food; 
(e) That no meal is complete without Vimm; 
(f) That Vimm marks the sure road to physical perfection ; 
(g) That V-I-M-M spells vigor and vitality. 


OAS IS 


The respondent further agreed, in soliciting the sale of its product, 
to cease and desist from using the words “Research Foundation” as 
its corporate or trade name until the scope of its activities shall 
justify the use of such words. (Dec. 7, 1937.) 

01962. Medicinal Preparation—Qualities and Business Status.—The Ad- 
lerika Co., a corporation, 98 South Wabasha St., St. Paul, Minn., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Adlerika, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That Adlerika is indicated in cases of “chronic” constipation ; 

(b) That Adlerika conquers all ordinary constipation; 

(c) That Adlerika brings “immediate” relief from chronic constipation ; 

(d) That “One dose” of Adlerika relieves gas pressing on heart so that one 
is permitted to sleep soundly all night, unless “gas” is qualified to mean gas 
on the stomach or intestines ; 

(e) That Adlerika greatly reduces bacteria and colon bacilli; 

(f) That “one dose” of Adlerika relieves gas and chronic constipation ; 

(g) That Adlerika is a 

(1) Vegetable product, 
(2) Corrective; 

(h) That Adlerika cleans where ordinary ingredients or laxatives do not even 
reach ; 

(1) That Adlerika relieves stomach distress “at once,’ or removes or eases 
stomach distress and starts one upon a return to full pep and vitality; 

(j) That Adlerika will remove “poisonous” waste matter from the bowel that 
has been causing gas, sour stomach, headache or nervousness, indigestion, and 
sleepless nights ; 

(k) That Adlerika removes bowel “congestion” unless congestion is qualified 
to mean congestion of the contents of the bowels; 

(l) That Adlerika acts on both upper and lower bowels while ordinary laxa- 
tives act on lower bowel only; 
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(m) That Adlerika gives the “system” a thorough cleansing, aids in remoy- 
ing the cause of most stomach distress and acid indigestion, or rids it of 
harmful bacteria; 

(n) That Adlerika gets “rid” of gas and bloating and cleans foul “poisons” 
out of both upper and lower bowels; 

(o) That Adlerika removes intestinal or bowel congestion in half an hour; 

(p) That Adlerika is the only product on the market that gives one Double 
Action, namely, laxative and carminative action; 

(q) That Adlerika may be taken regularly without any harmful effect what- 
soever, or can be given with utmost safety to child or adult, or that other similar 
products contain harmful drugs or ingredients ; 

(r) That Adlerika will help in keeping women’s skin lovely and free from 
blemishes, unless limited to indicate blemishes or bad complexion caused by 
internal disturbances ; 

(s) That Adlerika has enabled people who have been almost slaves to drugs 
and “constipation cures” over long periods of time not only to obtain relief 
from “ills,” but full recovery and energy, and clean, clear complexions they 
never hoped to see again; 

(¢) Adlerika will regulate the system ; 

(vw) That Adlerika quickly gives the digestive system a complete cleansing 
and aids its regulation; 

(v) That Adlerika quickly helps overcome a sluggish irregular system, and 
aids in eliminating the cause of most stomach distress; 

‘(w) That Adlerika will rid the system of accumulated poisons; 

(a) That one of the chief reasons for Adlerika’s quick effectiveness is be- 
cause it is a liquid and is thus quickly absorbed by the “system” unless the 
word system is qualified to mean gastro-intestinal System ; 

(y) That over 60 percent of all persons using Adlerika take it to relieve the 
effects of food that does not agree with them; 

(z) That respondent has 10,000 agencies in the United States and Canada. 


(Dec. 7, 1937.) 


01963. Insulation Material—Qualities, Ete.—Reynolds Corp., a corpo- 
ration, New York, N. Y., vendor-advertiser, was engaged in selling 
“Reynolds Metallation” consisting of aluminum foil mounted on 
Kraft paper and sold for insulation purposes, and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That radiation is responsible for 70 percent of the heat loss from houses, 
or any other percentage unless supported by competent authority ; 

(b) That Reynolds Metallation will stop the passage of heat of any type in 
any amount or percentage except such type and amount or percentage as has 
been established by competent factual evidence; 

(c) That thickness and bulk have little to do with stopping radiant heat, 
unless the representation is limited by direct reference to reftective insulation 
only (because in reflective insulation thickness and bulk are not factors) ; 

(d) That Reynolds Metallation reflects and stops 95 percent of the heat that 
normally comes through the roof, unless limited by direct reference to radiant 
heat; 

(e) That Reynolds Metallation is “impervious” to the passage of heat; : 
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(f) That Reynolds Metallation is resistant to fire unless limited to types 
found by competent scientific tests to be substantially fire-resistant under nor- 
mal conditions of use; 

(g) That Reynolds Metalation will remedy unhealthy conditions causing 
colds, grippe, and influenza, unless limited to extreme changes in temperature 
that may be reduced by insulation; or that— 

1. The installation cost will be paid by reduced sick time and doctor 
bills; or 

2. One’s family will be more healthy after his home is metallated. (Dec. 
de 19378) 


01964. Device for Locating Metals, Hidden Treasures, Etc.—Qualities, 
Prices, and Guarantee.—R. D. Burchard, Jr., an individual trading as 
Radio Metal Locating Co., P. O. Box 2670, Cleveland, Ohio, vendor- 
advertiser, was engaged in selling a device for locating Metals, Hid- 
den Treasures, etc., designated Radio Metal Locator, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That the New Radio Treasure Locator distinguishes between metals, 
such as gold, silver, ete., other than iron; 
(b) That the price of $127.50 is an “introductory” price; 
(c) That the “Bonded Notary Public Money Back Guarantee” 
1. Is a “bonded” guarantee; 
2. Is a “Notary Public” guarantee. (Dec. 8, 1987.) 


01965. Skin Cream—Composition, Qualities, and Indorsement.—Asso- 
ciated Distributors, Inc., a corporation, 111 W. Monroe St., Chi- 
cago, Ill., vendor-advertiser, was engaged in selling a skin cream 
designated Essence of Life Face Cream, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That respondent’s cream contains a newly found substance; 

(6) That this product contains the very elements put into the skin by nature 
in the exact and same proportion as these vital elements are present in the skin 
itself ; 

(c) That the said product will nourish the skin or resupply vital elements, 
or that it is a substitute for a proper diet; 

(d) That this product keeps the skin soft, except by constant application; 

(e) That this product supplies life to the skin; 

(f) That the results achieved by the use of this product are “miraculous” ; 

(g) That this product will give skin the age of 40 or 50 the appearance of 
skin of 20; 

(h) That eminent dermatologists are recommending the use of this product 
unless such be the fact; 

(4) That the use of this cream is the one means or a means to possess the 
beautiful skin of youth; 

(j) That this product supplies to the skin any nutritive substance which is 
not supplied in adequate amounts by the consumption of the average dietary 
and by suitable exposure to sunshine; 

(k) That the said cream feeds any substance into the skin unless established 
by competent scientific tests; 
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(1) That this cream will “clear” the skin of blackheads, blemishes, coarse 
pores, roughness, dryness, or scaliness, or that it will “end” any of said condi- 
tions, or any others; 

(m) That any substance therein contained is found only in this cream; 

(v) That the use of this cream “rejuvenates” the skin. (Dee. 8, 1987.) 


01966. Medicinal Preparations—Qualities and Business Status—Herb 
Juice-Penol Co., Inc., a corporation, doing business under the trade 
name of Pow-O-Lin Laboratories, Danville, Va., vendor-advertiser, is 
engaged in selling certain medicinal preparations designated Pow- 
O-Lin, Penol Emulsion, Miller’s Herb Extract, and Laxative also 
known as Miller’s Herb Juice, and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Pow-O-Lin: 
1. Relieves biliousness, nervousness, indigestion, and “countless” ills due 
to constipation, unless limited to temporary relief of constipation; 
2. Cleanses the intestines of dreadful poisons ; 
3. Brings “lasting” relief from constipation, indigestion, dizziness, and run- 
down condition ; 
4, Gives relief from aches and pains; unless such aches and pains are due 
to constipation ; 
Is helping thousands who were never helped before by any medicine; 
Increases or helps increase weight; 
Regulates the organs so that they work smoothly and regularly as 
Nature intended them to do; 
Clears up the skin; or 
9. Builds up the appetite; 
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(0) That Penol Emulsion is so thoroughly emulsified that it remains in this 
state even after it enters the human system; 
(c) That Miller’s Herb Extract and Laxative Compound (also known as 
Miller’s Herb Juice) : 
1. Clears the body of the poisonous wastes brought on by constipation, 
unless limited to temporary relief of constipation ; 
2. Relieves ‘‘chronic” constipation ; 
3. Relieves intestinal trouble or lack of evacuation, unless caused by 
constipation ; 
. “Rids” the body of wastes; 
. Gives relief from constipation, unless limited to temporary relief; 
. Purges the system of poisonous wastes. 


Ol 


The respondent further stipulates and agrees, in promoting the sale 
of its products, to cease and desist from using the word “laboratory” 
or “laboratories” as a part of its trade name, unless and until it 
actually owns or operates a “laboratory” or “laboratories.” (Dec. 
8, 19387.) 

01967. Medicinal Preparation—Qualities, Composition, and Business 
Status.—R. M. Allport, an individual, trading and doing business as 
Armall Agency and Armall Laboratories, 9204 Superior Ave., Cleve- 
land, Ohio, vendor-advertiser, was engaged in selling a medicinal 
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preparation designated Armall Ointment, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That Armall Ointment will give either quick or sure relief or is of value 
in the treatment of Psoriasis, Eczema, Ringworm, Athlete’s Foot, Itch, Pruritis, 
or Tinea ; 

(b) That with the use of Armall Ointment Itch stops instantly or that the 
skin will heal completely ; 

(c) That Armall Ointment will correct Scalp Diseases ; 

(d) That the success of Armall Ointment in the treatment of Eczema, Psoria- 
sis, Athlete’s Foot, Dandruff, Alopecia, Itch, or Pimples has been phenomenal ; 

(e) That Armall Ointment will either eradicate or control skin diseases ; 

(f) That Armall Ointment will control dandruff ; 

(g) That Armall Ointment will; 

(1) Penetrate the skin or scalp; 
(2) Kill germs; 

(h) That Armall Ointment is the best medical treatment known to science for 
skin and scalp disorders; 

(4) That Armall Ointment contains glandular extracts from sheep or stimu- 
lants and tissue building agents; 

(j) That Armall Ointment will stimulate or nourish ; 

(k) That Armall Ointment will effect quick or permanent relief; 

(l) That heretofore it has been necessary to import preparations such as 
Armall Ointment. 

(m) That Armall Ointment will cause sores to heal. 


The respondent further stipulates and agrees to cease and desist 
from the use of the word “laboratory” in his trade name or otherwise 
indicating that he maintains a laboratory. (Dec. 8, 1937.) 

01968. Medicinal Preparation—Qualities, Indorsement, and Source or 
Origin of Product.—Joseph Personeni, Inc., a corporation, 496 West 
Broadway, New York, N. Y., vendor-advertiser, was engaged in 
selling a medicinal preparation designated Ferro-China Bisleri, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That respondent’s product will renovate, restore, nourish, animate, or 
increase the blood supply ; 

(0) That respondent’s product will enrich, strengthen, or build up the blood 
unless limited to aiding in such results by increasing the hemoglobin contents 
of the blood; 

(c) That the use of respondent’s product will bring or restore health ; 

(d) That through the use of respondent’s product one becomes strong, or 
regains vitality lost from sickness, heat, or other causes, unless limited to its 
aid as a mild stimulating tonic; 

(e) That respondent’s product is the “Fountain of Youth” for young and 
old; 

(f) That respondent’s product regenerates or restores, rebuilds, gives or 
brings back strength to the user, unless limited to such aid as a mild stimu- 
lating tonic will contribute or to the benefits that would be derived by inereas- 
ing the hemoglobin content of the blood; 
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_ (g) That respondent’s product is an effective or strengthening tonic or a 
tonic builder, unless limited to such aid ag a mild stimulating tonic will con- 
tribute or to the benefits that would be derived by increasing the hemoglobin 
content of the blood; 

(h) That respondent’s product conditions the stomach, or fortifies or rebuilds 
the body or system; 

(i) That one can collect his provision of good blood for the winter by drink- 
ing respondent’s product; 

(j) That respondent’s product is a cure; 

(kK) That respondent’s product is a fountain of strength; 

(Z) That respondent’s product helps the circulation of the blood or strengthens 
the muscles; 

(m) That the superiority of respondent’s product is universally recognized 
by chemists, pharmacists, or physicians and specialists in all countries; 

(n) That respondent’s product reestablishes the equilibrium of forces upset 
by disease or irregular habits; 

(o) That respondent’s product will enable one to overcome disease or with- 
stand the rigors of winter ; 

(p) That respondent’s product is the one thing that can perform a miracle 
or enable one to come out victorious in the struggles or battles of life; 

(q) That respondent’s product “exclusively” will enrich the blood; 

(r) That respondent’s product is the king of body builders or the body 
builders of kings; 

(s) That respondent’s product will “correct” conditions of lowered vitality 
in healthy or sick individuals; 

(t) That respondent’s product is an effective treatment for men who are 
subject to “special or demoralizing” weakness ; 

(uw) That respondent’s product is preferred in all parts of the world as a 
rebuilder or regenerator ; 

(v) That respondent’s Ferro-China Bisleri is imported from Italy. (Dec. 138, 
1987.) 


01969. False Teeth—Qualities, Ete—Florence J. Sprafka, an indi- 
vidual doing business under the trade name of Ashland Dental 
Laboratories, 1247 North Ashland Ave., Chicago, Ill., vendor-adver- 
tiser, was engaged in selling False Teeth, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That the artificial dentures sold by respondent are “perfect” in fit, com- 
fort, and/or quality ; 

(bo) That respondent can and/or does, with her own “special measuring 
method”, fit one exactly with beautiful lifelike teeth ; 

(c) That respondent has, owns or possesses a “special” measuring method, 
or that the “measuring method” used by respondent differs materially from 
that of other vendors of artificial dentures by mail; 

(d) That the artificial dentures sold by respondent are of such beautiful, 
natural appearance, and splendid fit that they will give a lifetime of comfort 
and satisfaction ; 

(e) That it would be “difficult” or “almost impossible” to duplicate the 
quality of materials used by respondent ; 

(f) That a person can always take accurate impressions of his own gums, in 
his own home, and/or that satisfactory dentures can always be made from 
such impressions. (Dec. 13, 1937.) 
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01970. Hair Preparation—Qualities—Samuel Kosofsky, an individ- 
ual trading as Lakro Co., 185 W. 42d St., New York, N. Y., vendor- 
advertiser, was engaged in selling a certain preparation known as 
Undrus Liquid, formerly designated Wundrus Water, and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 

That respondent’s product will “re-color” hair or “restore” the color of gray 
hair, or that the product is a color restorer. (Dec. 13, 1987.) 

01971. Electric Suspensory—Qualities and Trade Name.—M. Hatzen- 
beuhler, an individual trading and doing business as Lorenz Truss 
and Electric Works, 5842 S. Tripp Ave., Chicago, Ill., vendor-ad- 
vertiser, was engaged in selling a product designated Electric Sus- 
pensory, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That his Electric Suspensory preserves health or improves strength ; 

(b) That his Electric Suspensory is of value in the treatment of run-down 
condition, weak nerves, lost strength, rheumatism, poor circulation of the blood 
or low vitality ; 

(c) That his HBlectric Suspensory: 

1. Will give strength or vigor; 

2. Will tone the system ; 

38. Makes one feel peppy and lively; 
4, Gives one a healthy appearance; 

(d) That the treatment by his Electric Suspensory goes directly to the spot; 

(e) That every man who cares anything about his health, manly vigor, per- 
sonality or appearance should order an Hlectric Suspensory ; 

(f) That his Hlectric Suspensory is better for one’s system and stomach than 
pills and tablets; 

(g) That his Electric Suspensory is a straight to the point invention; 

(h) That his Electric Suspensory saves time and money going to a Specialist ; 

(i) That for weak, run-down conditions, weak nerves or back, nervousness, 
poor circulation of the blood, rheumatism, low vitality, or tired feeling his 
Hlectric Suspensory has no equal. 

The respondent further agreed to cease and desist from using form 
letters which purport to have been signed by anyone that is not con- 
nected with the manufacture, sale or distribution of his Electric 
Suspensory. : 

It is further agreed that the respondent will cease and desist from 
the use of the word “Doctor” or its abbreviation “Dr.” as a part of 
the name of his Electric Suspensory or in any other manner repre- 
senting that a doctor has been or is active in the development, manu- 
facture, sale or distribution of said product. (Dec. 13, 1937.) 

01972. Feminine Hygiene Preparation—Qualities and Trade Name.— 
Dayton Laboratories, Inc., a corporation, trading as Surete Labora- 
tories, 1442 Springfield St., Dayton, Ohio, vendor-advertiser, was 
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engaged in selling a preparation designated Surete, and agreed in 
‘soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 

(a) That use of the product “insures” personal cleanliness or that it affords 
“absolute” cleanliness ; 

(b) That use of the product will protect beauty or peace of mind; 

(c) That the product will prevent “disorders” ; 

(@) That the product will destroy all vaginal germ life; 

(e) That the product is “healing”, unless limited to its aid to nature in 
the process thereof ; 

(f) That the product is “sure” or that by its use one “need not worry”; 

(g) Inferentially or otherwise, that the product is a competent or effective 
contraceptive. 

The respondent further agrees to cease and desist from the use of 
the word “laboratories” as a part of its trade name or as a part of any 
name under which it may trade, unless and until respondent owns and 
controls or operates a laboratory wherein research and scientific tests 
are conducted by a competent scientist. (Dec. 15, 1937.) 

01973 Soldering Tool—Trade or Corporate Name and Qualities, Ete.— 
Comet Welder Co., a corporation, Halifax St., Cincinnati, Ohio, 
vendor-advertiser, was engaged in selling a Comet Welder, a soldering 
tool, and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise : 

(a) Using the word “welder” as part of the trade name of its corporation, in 
selling this product; 

(bo) Using the word “welder” as part of the trade name for this product; 


(c) Representing that this product— 
Embodies a new scientific principle of welding; 


lie 


2. Is a genuine electric are welder, or an are welder of any kind; 

3. Is a real welder’s tool; 

4. Generates tremendous heat to weld all metals; 

5. Fuses broken parts permanently stronger than ever, or at all; 

6. Welds all weldable metals; 

7. Does many welding jobs done by expensive welders; 

8. Makes the strongest weld known; 

9. Produces a white-hot flame, or 7,000 degrees of instant intense heat; 
10. Repairs by welding broken fenders, auto bodies, leaky pails, radiators, 


running boards, machinery parts, galvanized cans, or any article 
composed of metals or alloys, such as steel, iron, or tin; 

11. Produces amazingly quick and perfect results; 

12. Starts welding the minute it is attached to a storage battery in an 
automobile ; 

13. Makes all ordinary soldering irons obsolete; 

14. Is used by thousands of professional welders all over the world; 

15. Uses standard welding rods. (Dee. 15, 1937.) 


01974. Blood Disease Formula—Safety, History, and Nature—Etta 
Campbell and Frances M. Heinzelmann, copartners, doing business 
under the firm name of Heinzelmann Co., 313 East 12th St., Kansas 
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City, Mo., vendor-advertiser, was engaged in selling a “Blood Disease 
Formula” designated Heinzelmann’s Remedy, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That the “Blood Disease Formula”, or Dr. Heinzelmann’s Remedy, can 
be used by the sufferer at home with beneficial results, no matter how caused 
or how long standing; 

(b) That “Blood Disease Formula,” or Dr. Heinzelmann’s Remedy, has been 
used for years and has given its own proof; : 

(c) Bhat “Blood Disease Formula,” or Dr. Heinzelmann’s Remedy, is not 2 
new, untried formula or an experiment ; 

(d) That “blood disease” can be properly treated by self-medication. 


The respondents further agreed, in promoting the sale of their 
product, to cease and desist from the use of the words “Blood Disease 
Formula,” or similar words, to designate said product. (Dec. 15, 
1937.) 

01975. Cereal Food—Qualities or properties, Guarantees, and Free 
Product.—The Kellogg Co., a corporation, Battle Creek, Mich., ad- 
vertiser-vendor, was engaged in selling a cereal food designated Kel- 
logg’s All Bran, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Kellogg’s All-Bran— 
1. Regulates the system, 
2. Cleanses the system, 
3. Tones up the system, or that it has any other direct effect upon the 
“system” ; 

(b) That All-Bran gives the “body” internal exercise; 

(c) That this product “corrects constipation,” or is a competent treatment or 
an effective remedy for constipation, unless expressly and clearly limited to 
constipation due to insufficient bulk; 

(d) That Kellogg’s All-Bran will prevent or constitute a competent treatment 
for wrinkles and pimples, or that it is a competent treatment for any symptom 
or condition unless such statement has been justified by competent scientific 
evidence ; 

(e) That Kelloge’s All-Bran is “guaranteed” unless clearly and specifically 
limited to the refund of the purchase price, or to the quality of the product ; 

(f) That Kelloge’s All-Bran exercises and strengthens intestinal muscles, 
unless limited to cases in which the intestinal muscular wall has become im- 
paired due to lack of peristaltic movement and exercise; 

(g) That Kellogg’s All-Bran will “rid” one of or “end” constipation; 

(h) That Kelloge’s All-Bran is not irritating to the intestines, unless such 
statement is limited to persons whose intestines are normal, or contains a fur- 
ther statement excepting those persons who may, because of a pathological 
condition or hypersensitivity, be expected to suffer irritation of the intestines by 
reason of the intake of fibrous substances; 

(i) That anything is given “free” when in truth and in fact the price thereof 
is included in that of another article which must be purchased before one is 
qualified to receive the gift; 
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and from making any other claims or assertions of like import, unless 
such be the fact as established by competent and reputable scientific 
test and experiment. (Dec. 15, 1937.) 

01976. Medicinal Preparation—Trade Name, History, Qualities, 
Ete-—James F. Jordan, an individual, doing business under the 
trade name of Jordan Laboratories, R. D. 3, Ithaca, N. Y., vendor- 
advertiser, was engaged in selling a medicinal preparation designated 
Dr. Jordan’s Blood Alterative, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) Using the word “Laboratory” or “Laboratories” as part of the trade 
name of his business until such time as he shall actually maintain an establish- 
ment or establishments equipped with apparatus for research purposes, in 
which actual experiments are conducted; 

(0) Representing that his preparation is compounded by pharmacists or manu- 
facturing pharmacists, unless and until such time as said preparation is actually 
compounded by licensed pharmacists ; 

(¢) Using the word “doctor” or the abbreviation “Dr.” before his name in 
advertising his preparation or as a part of the trade name of his preparation; 

(d@) Representing or designating his product as a blood alterative for high 
blood pressure ; 

(e) Representing that his preparation conforms to the requirements of the 
“Federal Food and Drug Act’; 

(f) Representing that his preparation is prepared from an unusual prescrip- 
tion of an eminent physician ; 

(g) Representing that his preparation— 

1. Provides a competent remedy or treatment for high blood pressure; 

2. Conquers high blood pressure; 

3. Has relieved thousands of high blood pressure; 

4, Enables one to get rid of a most serious ailment that is slowly 
but almost imperceptibly stealing one’s health away; 

Assures one joy and happiness ; 

Is a harmless vegetable remedy; 

7. Tremendously benefitted many sufferers where all other means of 
relief have persistently failed; 

8. Acts directly on the blood stream, removing impurities and poisons 
from the system, reducing the blood pressure in the veins and arteries 
as well by elimination through the alimentary tract excessive water 
eontents of the blood usually excreted through the sweat glands; 

9. Often produces restorative action or removes more poison bile and 
other impurities from the blood than any other known remedy ; 

10. Is especially prepared to aid in gradual change in the blood pressure 
to normal so no violent reaction of the heart or other organs 
may occur; 

11. Causes pain and suffering to vanish; 

12. Gives relief from blood pressure as easily aS a child may obtain 
relief from a common cold; 

13. Is “guaranteed” to produce any specified result; 

14. Is a pioneer in the field or that there is nothing else like it now 
available ; 


DN 


1384 FEDERAL TRADE COMMISSION DECISIONS 


15. Contains nothing harmful to the most delicate system ; 

16. Is the only efficient remedy available to relieve high blood pressure, 
or that it will bring the patient back to normality ; 

17. Is a corrective acting upon the blood ; 

18. Serves as potent remedies that acts upon the blood, and their vital 
action, removes the cause of the disorder causing pain and suffering 
to vanish as if by magic; 

19. Or a preparation containing similar ingredients restored anyone to 
health from a very serious attack of rheumatism ; 

20. Or a preparation containing similar ingredients relieved anyone of a 
severe condition of high blood pressure, enabling them to return to 
their work within ten (10) days; 

21. Has restored persons beyond human aid to health; 

22. Will make a person suffering with high blood pressure perfectly well 
within a week, or any other specified period of time; 

(h) Representing that high or low blood pressure is not a disease; or other- 
wise making representations relative to the causes, effects, symptoms, or course 
of said disease unless such representations are in accord with reliable scientific - 
authority ; 

(i) Representing that respondent’s preparation will cause a decided improve- 
ment in one’s health in general in a short time or at all; 

(j) That respondent’s remedies are without equal for the relief of bodily 
pains; 

(k) Representing that any beneficial results will be produced within any 
specified time. (Dec. 14, 1937.) 


01977. Medicinal Preparation—Qualities, Composition, and Business 
Status—Harry Seligman, an individual trading as Harry Treats Co., 
1242 South St., Philadelphia, Pa., vendor-advertiser, was engaged in 
selling a medicinal preparation designated Prescription 1739 for 
kidneys and bladder, and Special “D” Herbal Tonic, and agreed in 
‘soliciting the sale of and selling said products in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That respondent’s product Rx 1789 for kidneys and bladder is a compe- 
tent treatment or effective remedy for diseases of the kidneys or bladder or the 
physiological conditions which arise from said conditions; 

(6) That respondent’s product Rx 1739 is a competent treatment for inflam- 
mation of the urinary tract, mucous discharges, bladder pain, sting, backache, 
leak, running ring, getting up at night, nervousness, rheumatic pains, leg pains, 
foul odor, loss of pep, sediment, reddish water ; 

(c) That respondent’s product Rx 1739: 

1. Has antiseptic properties; 
2. Promotes the healing of raw or inflamed tissues; 

(d) That respondent’s product Rx 1739 relieves old and new cases; 

(e) That respondent’s product Special “D” Herbal Tonic is a competent 
treatment or effective remedy for—heat flashes, sores, eczema, nervous excite- 
ment, gritting of the teeth, fits, spells, nightmares, bad dreams, worry, heaving 
feeling, believing that some one is working on you, such as eyil spirits, fixed or 
crossed condition, Something alive—so-called witchcraft—Natural or Unnatural; 

(f) That respondent’s product Special “D” Herbal Tonic is made from herbs 
gathered from the four corners of the earth; 
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(g) That each bottle of respondent’s Special ‘“D” Herbal Tonic makes the 
user feel better or stronger with power; 

(h) That respondent’s Special ‘“D” Herbal Tonic is “successfully used in our 
medical clinics.” 


The respondent further agreed to cease and desist from represent- 
ing that it maintains or conducts a medical clinic. (Dec. 16, 1937.) 

01978. Medicinal Preparations and Cosmetics—Qualities, Safety, Compo- 
sition, Free Product, Trade Names, Earnings, Etc.—Carnation Co., a 
corporation, 118 Olive St., St. Louis, Mo., vendor-advertiser, was en- 
gaged in selling medicinal preparations and cosmetics designated 
Klenjoy Tablets, Carnation Cough Syrup, Bick’s Salve, Carnaco Veg- 
etable Oil Soap, Carnation Toilet Cream, Cutivel Cold Cream, Fee- 
teza, Sanisalva Healing Salve, Bixlax Tablets, Carnation Castoria,. 
Lanabalm, Carnation Linimentine, Carnation Blue Ribbon Liniment,. 
Bick’s Aspirin, Bick’s Mentholated Camphor Cream, Blue Ribbon. 
Disinfectant, Carnation Dental Cream, Carnation Hair Vigor, Carna- 
tion Lemon Beauty Balm, and Carnation Shaving Lotion, and agreed 
in soliciting the sale of and selling said products in interstate com- 
merce to cease and desist from representing directly or otherwise: 


1. Inferentially or otherwise, that Klenjey Tablets will remove all stains; 

2. That Klenjoy Tablets will not injure the most delicate fabrics; 

3. That Klenjoy Tablets will do “your washing” in any shorter period of 
time than “ordinarily required” ; 

4. That Klenjoy Tablets is “absolutely” harmless; 

5. That Klenjoy Tablets contains no injurious chemicals, alkali or soda; 

6. That Klenjoy Tablets “lengthens” the life of Clothes; 

7. That Carnation Cough Syrup is a competent treatment or an effective 
remedy for colds, hoarseness, irritations of the throat * * * or coughs, 
unless limited to coughs due to colds; 

8. That Carnation Cough Syrup “insures” rest or sleep; 

9. That Bick’s Salve will prevent the spread of a cold; 

10. That Bick’s Salve is “healing” or “penetrating” ; 

11. That Bick’s Salve is a competent treatment or an effective remedy for 
colds, croup, sore throat, bronchitis, chest congestion, burns, boils, insect bites, 
tonsilitis, rheumatic pains, neuralgia pains, piles or catarrh; 

12. That either Carnaco Vegetable Oil Soap or Sanisalva Salve or a combi- 
nation thereof is a competent treatment or effective remedy for pimples, rough- 
ness, blackheads, Skin irritations, sores or ulcers; 

18. That the Toilet Cream will prevent sunburn, suntan, blackheads, or skin 
irritations ; 

14. That Cutivel Cold Cream is “healing” ; 

15. That Cutivel Cold Cream is absolutely necessary to every woman, or for 
those whose skin is delicate; 

16. That Cutivel Cold Cream will “nourish” the skin or tissues, or that it is a 
skin “food” ; 

17. That Cutivel Cold Cream will bring to the surface impurities which it is 
impossible to remove with soap and water; 

18. That Cutivel Cold Cream banishes blackheads or wrinkles or that it brings 
about a complete transformation ; 
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19. That Cutivel Cold Cream will cause the skin to become firm or that by 
its use blood circulation is accelerated or that a “healthy, natural beauty 
results” ; 

20. That Lactosene Cream will remove impurities from the skin or that it 
will eradicate blackheads, pimples, or wrinkles; 

21. That Feeteza “heals” any condition resulting from sweating feet; 

22. That Sanisalva Salve is healing; 

23. That Sanisalva Salve is a competent treatment or an effective remedy 

‘for sores, wounds, nasal catarrh, pimples, piles, or “cutaneous affections” ; 

24, That Bixlax Tablets is a “tonic”; 

25. That Bixlax Tablets will prevent constipation ; 

26. That Bixlax Tablets will stimulate the normal function of the bowels; 

27. Inferentially or otherwise, that Bixlax Tablets is absolutely harmless ; 

28. That any of its products contains any ingredients or any number or per- 
centage of ingredients other than actually contained therein; 

29. That Carnation Castoria is made from purely vegetable ingredients ; 

30. That Carnation Castoria is “absolutely” harmless; 

81. That Carnation Castoria is a competent treatment or an effective remedy 
for constipation, unless limited to the relief of such condition ; 

32, That Carnation Castoria is a competent treatment or an effective remedy 
for diarrhoea, sleeplessness, or minor bowel troubles of children; 

33. That Lanabalm is made after the formula of a noted French Physician; 

34. That Lanabalm is “healing” ; 

35. That Lanabalm is a competent treatment for the relief of gout, rheuma- 
tism, neuralgia or lumbago; 

36. That any of its products contains the same qualities or ingredients as 
any other of its products when such is not a fact; 

37. That Carnation Linimentine is a counter-irritant; 

88. That Carnation Linimentine is a competent treatment or effective remedy 
for rheumatic pains, neuralgia, colds, or stiff joints; 

39 That Carnation Linimentine will stimulate circulation or overcome con- 
gestion; 

40. That Blue Ribbon Liniment is a competent remedy for the relief of the 
pains caused by lumbago, rheumatism, neuralgia, swellings, bruises, colds, stiff- 
ness in joints, or “conditions due to congestion” ; 

41. That Blue Ribbon Liniment will banish congestion or that it brings about 
normal circulation ; 

42. That Blue Ribbon Liniment is a competent remedy or treatment for 
cramps or colic; 

43. Inferentially or otherwise, that in all cases Bick’s Aspirin will not upset 
the stomach or that its use will leave no harmful effects ; 

44. That Bick’s Mentholated Camphor Cream is a competent treatment or 
an effective remedy for sore or irritated nose or lips, colds or other congested 
conditions, or nasal catarrh, or headaches; 

45. That Bick’s Mentholated Camphor Cream is “healing” ; 

46. That Blue Ribbon Disinfectant affects only germs and odors; 

47. That Blue Ribbon Disinfectant is more powerful than ecarbolie acid and 
yet it is perfectly safe to handle; 

48. That any number or percentage of diseases come through the mouth unless 
such is a fact; 

49. That Carnation Dental Cream will “whiten” the teeth or that it is of aid 
in the prevention of disease; 
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50. That Carnation Dental Cream will— 
(a) Keep the gums healthy ; 
(b) Prevent acid mouth; 
(ce) Overcome halitosis ; 

51. That Carnation Hair Vigor will bring the hair back to its “natural” color 

or that it will— 
(a) Stimulate hair growth; 
(b) Promote hair growth; 
(c) Bliminate or prevent dandruff ; 

52. That Carnation Lemon Beauty Balm will be effective as a treatment for 
skin irritations or freckles; f 

53. That Carnation Lemon Beauty Balm is “healing” or that it will keep the 
skin white or that it will prevent chafing or irritation; 

54. That Carnation Shaving Lotion is a competent treatment or an effective 
remedy for skin irritations unless limited to suit conditions as result from 
shaving; 

55. That Carnation Shaving Lotion will prevent infections; 

56. That any article is free unless given without the payment of money or 
the rendering of any service or when the price thereof is included in the pur- 
chase price for other articles. 

The respondent -further agreed to cease and desist from using the 
word “Vigor” or any similar word as a part of the trade name for 
the product heretofore known as “Carnation Hair Vigor.” 

The respondent further agreed to cease and desist from using the 
word “Healing” or any similar word as a part of the trade name for 
the product designated “Sanisalva Healing Salve.” 

The respondent further agreed to cease and desist from using the 
word “Lemon” as a part of the trade name for the product hereto- 
fore known as “Carnation Lemon Beauty Balm,” unless words are 
used in direct connection therewith in equally conspicuous type indi- 
cating that the product is only lemon scented. 

The respondent further agreed to cease and desist from using the 
word “Tonic” or any similar word as a part of the trade name for 
the product heretofore known as “Bixlax Laxative Tonic Tablets.” 

The respondent further agreed: 

(a) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business ; 

(b) Not to represent or hold out as a chance or an opportunity any amount 


in excess of what has actually been accomplished by one or more of respond- 
eut’s salespersons or dealers under normal conditions in the due course of 
business ; 

(c) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as,” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business; 
and 

(d) That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings such word or 
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phrase shall be printed in type equally conspicuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or repre- 
sentation of earnings. (Dec. 16, 1937.) 


01979. Correspondence Course—Free Product and Earning.—D. Rogers 
Stewart, an individual, trading as Stewart School, 3555 Aberdeen 
Ave., Alton, Ill., vendor-advertiser, was engaged in selling a course in 
Sign Painting and Lettering, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


That any article is “free” unless the article is furnished without the payment 
of money or the rendering of any service. 


The respondent further agreed: 


1. Not to make unmodified representations or claims of earnings in excess of 
the average earnings of those purchasing respondent’s course, achieved under 
normal conditions in the due course of business; 

2. Not to represent or hold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished, by one or more of those pur- 
chasing respondent’s course, under normal conditions in the due course of 
business ; 

8. Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as,” or any equivalent expression, any amount 
in excess of what has actually been accomplished, by one or more of those 
purchasing respondent’s course under normal conditions in the due course of 
business ; 

4. That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form,. 
and at least one-fourth the size of the type used in printing such statement or 
representation of earnings. (Dec. 17, 1937.) 


01980. Heating Stove—Qualities and Disparaging.—Estate Stove Co., 
a corporation, Hamilton, Ohio, vendor-advertiser, was engaged in 
selling a certain heating stove designated Estate Heatrola, and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That an Hstate Heatrola— 
1. Will cut fuel costs by any stated amount or percentage, 

Pays for itself, 
Gives much more heat from so much less fuel, 
Cuts fuel bills nearly in half, 
Will not use half as much coal, 
Gives twice aS much heat, or, 
Will improve health or lower doctor bills, 
unless such statements clearly explain the type of appliance with which 
comparison is made, and that no such claims will be made unless they have 
been justified by competent, reliable tests; 

(b) That unless it is an Estate Heatrola, a stove is “half-heating, fuel- 
eating” ; 

(c) That the Estate Heatrola is “the one” home heater that pays for itself. 
(Dec. 17, 1987.) 
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01981. Hair Preparations.—Qualities, Composition, and Free Product.— 
Laco Products, Inc., a corporation, 4201 Philadelphia Ave., Balti- 
more, Md., vendor-advertiser, was engaged in selling a preparation 
for the hair designated Laco Shampoo and Laco Sterilized Olive 
Oil, and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That either Laco Olive Oil or Laco Shampoo feeds the scalp; 

(b) That anything is given free when in truth and in fact the cost thereof 
is included in the price of another article; 

(c) That Laco will avoid broken hair ends or dry and brittle hair; 

(d) That Laco sets dye permanently or avoids changes of color; 

(e) That Laco restores life to hair or overcomes dry and lifeless hair; 

(f) That Laco penetrates crevices and pores of the hair, or that it restores 
vitality ; 

(g) That Laco gives the hair health protection; 

(h) That Laco will do things no other shampoo can; 

(i) That Laco is made from pure olive oil or that it is a natural olive oil 
product when in truth and in fact it contains other ingredients in substantial 
quantities ; 

(j) That there are no chemicals—no fats or fillers in Laco Shampoo; 

(k) That Laco Shampoo is composed of nothing except olive oil, soda, and 
water. (Dec. 17, 1937.) 


01982. Oil Burners—Qualities, Price, and Business Status.—L. A. Cock- 
lin, an individual trading and doing business as Laco Oil Burner Co., 
117 Union St., Griswold, Iowa, vendor-advertiser, was engaged in 
selling oil burners designated Laco Oil Burners, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Laco Oil Burners get every atom of heat from the oil used; 

(bo) That Laco Oil Burners deliver all heat into the room; 

(c) That with the Laco Oil Burner, no heat is wasted up the chimney ; 

(d@) That Laco Oil Burners will produce any definite amount of heat unless 
such representations are limited to the actual results proven by scientific tests; 

(e) That with Laco Oil Burners one gets 20 percent more heat surface, un- 
Jess in direct connection therewith it is stated that such comparison is with 
former Laco models; 

(f) That the price of Laco Oil Burners is $100, or any other figure not justi- 
fied by facts, lower than other heaters; 

(g) That with Laco Oil Burners one can save 25 percent in fuel costs; 

(h) That he makes the “only” really big stove on the market or the “biggest” 
stove on the market, unless such statement is qualified as to the type for which 
the same would be a fact. 


The respondent further agreed to cease and desist from the use of 
the word “President,” or any other title in his advertising literature, 
not compatible with the fact that the business is that of an individual. 


(Dec. 17, 1937.) 
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01983. Medicinal Preparation—Qualities, Composition, Free Product, 
and Business Status—The H-A Relief, Inc., a corporation, 12 Sherman 
Ave., Mansfield, Ohio, vendor-advertiser, was engaged in selling a 
medicinal preparation designated H-A Relief Tablets, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That H-A Relief Tablets constitute a competent treatment for asthma or 


common head cold; ; 
(b) That H-A Relief Tablets comprise a competent treatment or an effective 


remedy for Hay Fever or Rose Cold unless specifically limited to a mild pallia- 
tive effect; 

(c) That this preparation will insure freedom from hay fever, or that it will 
prevent such a condition ; 

(d) That this product is composed of roots and herbs, or any other terminol- 
ogy intimating that the finished product does not contain drugs; 

(e) That this preparation will— 

1. Increase resistance; or 
2. Fortify the system against irritating pollen; or 
38. Keep one’s affliction under control; 

(f) That anything is given free when in truth and in fact the price thereof 
is included in that of another article, or when any payment must be made 
before the “free” article is given; 

(g) That “All capsules direct from laboratory,” or any other terminology 
indicating that H-A Relief, Inc., manufactures this preparation; 

(h) That H-A Relief Tablets will break up a cold in a day or at all. (Dee. 
17%) 198%) 


01984. Supporter—Qualities——Otto F. Hempel, an individual trading 
as The Perno Co. and The Bee-Cell Co., 720 White Building, Buf- 
falo, N. Y., vendor-advertiser, was engaged in selling a product 
designated Bee Cell Supporter, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That the product will be of effect for the “worst” case of prolapsus; 

(b) That use of respondent’s product will enable one to be “well”; 

(c) That the product is of effect for womb trouble, unless limited to uncom- 
plicated prolapsus; 

(ad) That the product is germ proof; 

(e) That the product soothes, unless limited to the relief of pain caused 
by pressure or strain due to prolapsus of the uterus; 

(f) That the product supports an internal organ other than the uterus, 


unless limited to the indirect and partial support afforded the bladder. (Dec. 
15, 1987.) 


01985. Medicinal Preparation—Qualities—Consolidated Drug Trade 
Products, Inc., a corporation, 544 So. Wells St., Chicago, Tll., vendor- 


advertiser, was engaged in selling a medicinal preparation designated 
Calocide, and agreed in soliciting the sale of and selling said product 
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in interstate commerce to cease and desist from representing directly 
or otherwise : 


(@) That Calocide is a competent treatment or an effective remedy for— 
Burning, aching or sore feet, 
Corns, 

Callouses, 

Pains and aches, 

Tired feet, 

Tender feet, 

Bunions, 

. Frost bites, 

. Puffed feet, 

. Koot misery, or 

. Ingrowing nails, 
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unless expressly limited to the relief of those cases caused or aggravated by 
conditions for which a mild astringent would constitute an effective treatment ; 

(6) That Calocide will penetrate the pores and reach the underlying tissues; 

(c) That Calocide will achieve any particular results within a specified 
period of time; 

(d@) That callouses can be “eradicated” or pains in the feet “stopped” by 
the use of Calocide ; 

(e) That Calocide will keep the feet healthy ; 

(f) That the use of Calocide will enable one to wear the shoes he likes 
and/or stand on his feet all day without any suffering; 

(g) That Calocide will be of value to everybody in pain, or everybody feeling 
terrible ; 

(h) That Calocide will make feet fit for any day of work or play. (Dec. 20, 
1937.) 


01986. Cod Liver Oil Tablets—Qualities—Consolidated Drug Trade 
Products, Inc., a corporation, 544 S. Wells St., Chicago, Ill., vendor- 
advertiser, was engaged in selling a certain product designated 
McCoy’s Cod Liver Oil Extract Tablets, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That cod liver oil and halibut liver oil upset the stomach, unless limited 
to delicate stomachs ; 
(b) That McCoy’s Cod Liver Oil Extract Tablets— 
i. Will help one who is run down, lacks resistance, or is constantly 
subject to colds, or, 
2. Will enable one to gain in weight and strength, 
unless such claims are specifically limited to cases in which such conditions are 
due to aggravated by a vitamin deficiency which would be supplied by the 
administration of said tablets, in accordance with directions ; 
(c) That the administration of McCoy’s Cod Liver Oil Tablets will make 
children eager to eat the food they should have. (Dec. 20, 1987.) 


01987. Toothpaste—Qualities and Indorsements.—Zonite Products 
Corporation, a corporation, Chrysler Building, New York, N. Y., 
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vendor-advertiser, was engaged in selling a toothpaste designated 
Dr. Forhan’s Toothpaste, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Dr. Forhan’s Toothpaste 
1. “Goes deeper,” until such a claim is established as a fact; 
2. Saves gums; 
8. Aids gums to stay youthful; or 
4. Gives teeth “two way protection” ; 


(b) That Dr. Forhan’s Toothpaste has been long used by dentists everywhere 
to combat gum troubles ; 

(c) That Dr. Forhan’s Toothpaste “whitens”’ teeth and “safeguards” gums 
at the same time; 

(d) That cleaning teeth and massaging gums with a tube of Dr. Forhan’s 
Toothpaste for 9 months (or any other period of time) will enable one to “leave” 
for Hollywood and enter the movies; 

(e) That Forhan’s is known by millions of people to be the original tooth- 
paste designed to care for the gums as well as the teeth. (Dec. 13, 1937.) 

01988. Medicinal Preparation—Safety, Qualities, and Business Status.— 
W. Robert Peters, an individual trading as Serosol Laboratories, 524 
So. Spring St., Los Angeles, Calif., vendor-advertiser, was engaged 
in selling a medicinal preparation designated Serosol, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise : 

(a) That the product is safe; 

(b) That the product contains no harmful ingredients or that its use will 
leave no harmful effects; 

(c) That the product will steady the nerves or enable one to sleep more 
restful ; 

(d@) That the product will cause restoration of physical vigor or mental power; 

(e) That drunkenness is a disease; 

(f) That the product will bring one back to normal health; 

(g) That the product will enable one to curb or stop the drink or liquor 
habit ; 


(h) That the product will prevent the craving or desire for alcoholic stimu- 
lants ; 


(1) That the product will enable one to overcome the desire for alcohol. 


The respondent further agreed to cease and desist from using as a 
part of his trade name the word “Laboratories” or any other word 
or words of similar tenor, or effect, unless and until he actually main- 
tains a place where scientific investigations are conducted. (Dec. 21, 
1937.) 

01989. Antiseptic—Trade Name and Qualities—S. B. Hamilton, an 
individual, trading and doing business as Dr. S. B. Hamilton, Gay 
St. & Wall Ave., Knoxville, Tenn., vendor-advertiser, was engaged 
in selling a preparation designated Dr. Hamilton’s Oral Antiseptic, 
and agreed in soliciting the sale of and selling said product in inter- 
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state commerce to cease and desist from representing directly or 
otherwise: 


(a) That said product, by the use in the trade name of the word “Antiseptic” 
or otherwise, is antiseptic; 

(6) That said product is recommended for or is of value in the treatment 
of Hoarseness, Throat Irritation, Pyorrhea, Trench Mouth, Sore or Bleeding 
Gums, Bad Breath, or similar ailments; 

(c) That said product will check the growth of germs which lodge in the 
throat; 

(d) That immediate relief is noticed after the use of said product; 

(e) That with the use of said product one may guard against throat irrita- 
tions ; 

(7) That the use of said product is a dependable way to check bad breath; 

(g) That one’s health may be safeguarded by the use of said product; 

(h) That said product: 

. Will sterilize one’s mouth; 

Aids in healing gums; 

Is specially prepared to promote a healthy mouth and gums; 
Is an efficient deodorant ; 

. Will overcome unpleasant breath ; 

. Is a breath purifier. (Dec. 21, 1987.) 


01990. Soot Remover and Flue Cleaner—Qualities.—_F’. C. Foard & Co., 
Inc., a corporation, Box 481, Bridgeport, Conn., vendor-advertiser, 
was engaged in selling a soot remover and flue cleaner designated 
Imp, and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise : 


NH 
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(a) That fuel saving of 25 percent or any definite percentage may be expected 
from the use of respondent’s product “Imp”; 

(bo) That “all” soot in fiues, pipes, furnace, and chimney reverts to smoke or 
that the use of Imp leaves the furnace, flue, or chimney free from “ail” soot, or 
removes all the soot; 

(c) That Imp is the one and only way to banish soot quickly and cheaply ; 

(d) That fire departments have found Imp to be the most effective agent for 
extinguishing chimney fires; 

(e) That Imp is the most scientific and effective furnace and chimney soot 
destroyer and chimney fire extinguisher in the world. (Dec. 22, 1987.) 


01991. Caffeine Tablets—Qualities, Opportunities, Free Product, and 
Trade Name.—Frank C. Starek, an individual doing business under 
the trade name of Wide-O-Wake Co., 82 W. Washington St., Chicago, 
Tll., vendor-advertiser, was engaged in selling caffeine tablets desig- 
nated Wide-O-Wake Tablets, and agrees in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That respondent’s tablets are— 

1. A new or outstanding discovery ; 


2. A new, scientific discovery ; 
3. A new product; 
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(b) That respondent’s tablets— 
Banish fatigue ; 
Overcome drowsiness or drive away fatigue from night driving ; 
Clear the head of that sluggish feeling ; 
Constitute a relief from sleepiness and drowsiness ; 
Provide “safe” relief from sleepiness and drowsiness ; 
Enable one to drive safely ; 
7. Keep one awake while driving; 

(c) That respondent’s tablets sell themselves ; 

(d) That respondent’s salespersons or agents do not risk a single penny of 
their own money; unless respondent reimburses said agents or salespersons for 
all transportation charges in addition to the cost of the merchandise ; 

(e) That respondent furnishes salespersons or agents a handsome selling kit 
“free”; unless such kit is furnished without requiring the sale or purchase of any 
goods or the rendering of any service. 


DTS ed a a 


The respondent further agreed in soliciting the sale of his product 
in interstate commerce to cease and desist from using the words 
Wide-O-Wake as a trade name for a product composed of the ingre- 
dients contained in the product herein involved. (Dec. 22, 1937.) 

01992. Medicinal Preparation—Nature and Qualities—Stanco Inc., a 
corporation, 2 Park Ave., New York, N. ¥., vendor-advertiser, was 
engaged in selling a certain preparation designated Nujol, and agrees 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That the action of Nujol resembles that of the natural secretions of the 
intestines or that it is nature’s own lubricant; 

(b) That by the use of Nujol the intestines will be brought back to that state 
of internal cleanliness without which good health is impossible ; 

(c) That Nujol may be taken “under any condition” ; 

(@d) That any definite number or percentage of cases of any ailment are due 
to constipation or that Nujol will prevent any condition; 

(e) That Nujol removes the cause of any ailment, unless limited to such ail- 
ments as are due to ordinary constipation ; 

(f) Inferentially or otherwise that Nujol is a competent treatment or an 
effective remedy for skin troubles; 

(g) That Nujol is a competent treatment or an effective remedy for constipa- 
tion unless limited to the relief of temporary constipation ; 

(h) That constipation is the cause of “most” skin troubles; 

(i) That no one needs to have a sallow, muddy complexion, or that Nujol 
prevents intestinal poison that ruins your health and complexion; 

(j) Inferentially or otherwise that Nujol will rid one of piles; 

(k) That Nujol “puts the whole system in order”; 

(1) That the action of Nujol is “corrective” unless limited to the relief of 
ordinary constipation ; 

(m) That Nujol is of aid in the treatment of influenza; 

(n) That Nujol will remove the poisons from the “body”; 

(0) That Nujol is not a medicine or laxative. (Dec. 23, 1937.) 


01993. Medicinal Preparation—Qualities, Composition, Safety, and Cer- 
tification—Indian River Medicine Co., a corporation, LaFollette, 
Tenn., was engaged in selling a medicinal preparation designated 
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Scalf’s Indian River Tonic, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That the product will prevent colds; 

(6) That the product keeps one’s resistance to colds built up, unless it con- 
tains a sufficient amount of Vitamin A to materially add in building resistance 
to infection and then only that it will aid in securing such results; 

(c) That the product is a health “builder”; 

(d) That the product will enable one afflicted with rheumatism to become 
well or strong; 

(e) That the product will enable one to attain vigorous health; 

(f) That the product is effective for the proper conditioning of the “system” ; 

(g) That the product will enable one to “throw off” cold weather ailments; 

(h) That the product is a “natural vegetable compound” or that it is purely 
a vegetable compound, unless the formula is changed to make such statement 
a fact; 

(4) That the product will keep one in good health or that it will rebuild 
one’s health; 

(j) That the product is “nature’s own health builder” ; 

(k) That if one is nervous or cannot sleep at night or is tired and worn out 
when arising, or if one’s head or joints ache and pain, the product will rid one 
of the cause of such conditions; 

(1) That the product will bring back the health and strength of one suffering 
with kidney poison, unless clearly limited to its action as a diuretic and 
Giaphoretic ; 

(m) That the product will enable one to “overcome” indigestion, gas pres- 
sure, improperly functioning liver, a serious kidney condition or a wrecked 
nervous system ; 

(nm) That the product will produce no harmful effects ; 

(o) That the product will enable one afflicted with a general broken down 
condition of the neryous system to regain one’s health or to become entirely 
well; 

(p) That the product will cause the health of one suffering from stomach 
troubles, sleeplessness, nervousness, shortness of breath, or tired feeling, to 
become in fine condition ; 

(q) That the product is the “natural” way to relief; 

(r) That the product will rid one of a cold; 

(s) That the product will tone up the “system” ; 

(t) That the product will afford “certain” relief; 

(vw) That the product will afford relief from chronic ‘ailments,’ unless such 
ailments as it may afford relief therefrom are stated in direct connection 
therewith ; 

(v) That the product gives one the added energy one needs; 

(w) That the product is a competent treatment or an effective remedy for 
indigestion, kidney trouble, asthma, colds, coughs, rheumatism, nervousness, 
headaches, or liver trouble, unless limited to the symptoms of such conditions; 

(#) That the product is “certified” or that it has passed strict or rigid regu- 
latory medical tests ; 

(y) That the product will stimulate the “blood stream.” (Dec. 23, 1937.) 


01994. Surgical Dressings—Qualities and Trade Names.—Surgical 


Dressings, Inc., 65 Brookside Ave., Jamaica Plain, Boston, Mass., 
vendor-advertiser, was engaged in selling certain products designated 
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Sterilastic Bandages, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That the bandages permit the skin to breathe; 

(b) That the bandages permit the uatural functioning of the pores; 

(c) That any of its products afford ‘wound protection” unless limited to such 
protection as a surgical bandage or dressing may reasonably be expected to 
afford ; 

(d) That any of its products have been sterilized, unless and until said 
products are sterilized and free from bacteria after being packaged and at 
the time of sale by respondent. 


The respondent further agreed to cease and desist from using the 
words “sterilastic,” “sterilized,” or “sterile,” or any other word or 
words of similar import or meaning as a part of the trade name for, 
or as a descriptive term for any of its bandages or dressings, unless 
and until said bandages or dressings are sterilized and free from bac- 
teria after packaging and at the time of sale by the respondent. (Dec. 
23, 1987.) 

01995. Medicinal Preparation—Qualities—Tryco Co., Inc., a corpora- 
tion, 620 West Olympic Blvd., Los Angeles, Calif., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Tryco 
Ointment, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That respondent’s product will “banish,” “heal,” “end,” or “cure”: 
1. Athlete’s foot, 
Ringworm, 
Barber’s itch, 
Weeping eczema, 
Impetigo, 
Rashes, 
Poison ivy, 
Mosquito bites, 
Cold sores, 
10. Seabies, 
11. Pimples, 
12. Sun poisoning, 
13. Itching scalp, 
14. Chafing, 
15. Superficial skin itching; 
(6) That skin rashes disappear like magic; 
(c) That respondent’s product will kill ringworm parasites unless such claims 
are limited to those organisms which come in contact with the preparation ; 
(d) That respondent’s product works like a “miracle” ; 
(e) That respondent’s product is a competent treatment for wet eczema ; 
(f) That respondent’s product is a competent treatment for rashes or itch 
unless limited to those caused by superficial organisms; 
(g) That respondent’s product is a competent treatment for poison ivy, insect 
bites, cold sores, scabies, pimples not superficial, sun poisoning, “itchy scalp,” 
chafing, or soft corns. (Dec. 23, 1987.) 
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01996. Medicinal Preparations—Qualities and Indorsements.—Carlton 
Routzahn, an individual doing business under the trade name of 
Bland Products Co., 3319 N. Clark Street, Chicago, Ill., was engaged 
in selling medicinal preparations designated FLO (XX and XXX 
strength), and agreed in soliciting the sale of and selling said prod- 
ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Flo Compound (XX and XXX)— 
1. Brings quick results in the most stubborn cases of delayed or unnatural 
menstruation ; 
2. Is pure and harmless; 
8. Is safe and effective; or 
4. Is effective for returning the flow in abnormal delays in menstruation ; 
(b) That women have gone abnormally as long as 38 months (or any other 
period of time) when with the use of Flo Compound they get rid of the con- 
dition of abnormal delay without pain or inconvenience; 
(ce) That Flo Compound is a competent remedy in the treatment of amenor- 
rhoea, or painful, suppressed menstruation ; 
(d) That Flo Compound is a dependable potent periodic relief compound to 
combat pain or delay, or to correct abnormal conditions in the menstrual cycle; 
(e) That the standard ingredients of Flo Periodic Relief Compound Pills 
have been constantly used by doctors and nurses everywhere; 
(f) That Flo Compound tones up the organs and brings the desired relief 
and happiness ; : 
(g) That the persistent use, over a week or so, of Flo Compound (XX 
strength) usually brings about return of the abnormally delayed flow; 
(h) That Flo Relief Compound supplies an abundance of rich health-giving 
blood to delicate female organs. (Dec. 27, 1937.) 


01997. Stamped Embroidering Materials—Guarantee, Free Product, Busi- 
ness Status, Special Offers, Earnings, Ete—William M. Kalos, an indi- 
vidual trading as Artex Novelty Co., 44 Court St., New York, N. Y., 
vendor-advertiser, was engaged in selling Stamped Embroidering 
Materials, and agreed in soliciting the sale of and selling said prod- 
ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That an unsatisfied customer will “lose nothing,” or that respondent’s 
“guarantee” protects the customer or that a customer takes no chances, unless 
and until the respondent remunerates such customer for the full purchase price 
of the materials and any other expenses that the customer may have incurred 
in connection therewith ; 

(b) That any article is “free” when the price thereof is included in the pur- 
chase price of another article or when the payment of any money or the render- 
ing of any Service is required; 

(c) That the respondent is a manufacturer, unless and until the respondent 
shall own, control, or operate a factory wherein such materials are made; 

(d) That any offer is limited or special unless a definite period of time is 
set and all offers to purchase under the terms of such offer received after the 
expiration date thereof are refused ; 
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(e) That respondent has made arrangements with any person, firm or cor- 
poration to purchase or sell goods made by his customers, unless and until 
definite arrangements are made with persons, firms or corporations whereby they 
will endeavor to sell all of the goods embroidered by respondent’s customers. 


The respondent further agreed to cease and desist from represent- 
ing by the use of such words as “Help Wanted,” singularly or in com- 
bination or in any other manner, that the respondent has employment 
to offer, when such is not a fact. 

The respondent further agreed: 


(a) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active full-time customers, achieved 
under normal conditions in the due course of business ; 

(b) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
customers under normal conditions in the due course of business ; 

(c) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
customers under normal conditions in the due course of business; and 

(d) That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or repre- 
sentation of earnings. (Dec. 27, 1937.) 


01998. Salad Dressine—Quality, Sterilized, Certified, Ete—The Glidden 
Co., an Ohio corporation, trading and doing business as Durkee 
Famous Foods, 2900 Fifth St., Berkeley, Calif., vendor-advertiser, was 
engaged in selling a salad dressing designated Durkee’s Mayonnaise 
and sometimes referred to as Durkee’s Certified Mayonnaise, and 
agrees in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That the method of packing Durkee’s Mayonnaise sterilizes the mayon- 
naise, or that Durkee’s Certified Mayonnaise is sterilized ; 

(b) That the method of packing Durkee’s Mayonnaise removes all air from 
the jar; 

(c) That Durkee’s Mayonnaise is the only mayonnaise packed with the 
Vapor Vaccum seal, unless such statement is limited to the area where such is 
the fact; 

(d) That only with Durkee’s Mayonnaise may one be assured of real fresh 
mayonnaise; 

(e) That Durkee’s has developed the Vapor Vacuum Pack; 

(f) That the method of packing Durkee’s Mayonnaise now enables one for the 
first time to buy mayonnaise, knowing it is fresh; 

(g) That the Vacuum Pack assures the everlasting freshness of mayonnaise ; 

(th) That any person endorsing or recommending respondent’s product is the 
director of or connected with any Science Institute, unless such organization is a 
bona fide institute engaged in scientific research. 


It is further agreed that the respondent will cease and desist from 
representing, directly or otherwise, that said product is “Certified” 
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mayonnaise, or that the ingredients thereof are “certified,” unless in 
direct connection therewith it is stated that such certification is by an 
employee of the respondent company. (Jan. 5, 1938.) 

01999. Gasoline and Oil—Tailor Made and Qualities—Skelly Oil Co., 
a corporation, Kansas City, Mo., vendor-advertiser, was engaged in 
selling gasoline and oil designated Skelly Aromax Gas and Oil, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That “only” Skelly Tailor Makes or that “only” Skelly adds virgin gaso- 
line to meet weather conditions; 

(6) That Skelly Aromax is Tailor Made for “each community” ; 

(c) That automobiles using Skelly Aromax will “start for sure”; 

(@) That Aromax gas plus K-27 will keep motors clean “from now on”; 

(e) That Skelly Oil gives 35 percent to 50 percent or any definite percentage 
longer life; 

(7) That Skelly Aromax gives different or higher mileage per gallon than all 
other gas, or that Skeily always gives better mileage per gallon than all other 
gas; 

(g) That through the use of K-27, a cleaner motor is guaranteed, mileage 
between valve grinding is doubled, freedom from carbon deposits or related 
troubles is insured; 

(h) That through the use of K-27 Skelly Aromax becomes the only gasoline 
which will keep the motor clean or free from starting drag. (Jan. 5, 1938.) 


02000. Cosmetics—Qualities—Marvello Toilet Co., a corporation, 
5403 W. Lake St., Chicago, Ill., vendor-advertiser, was engaged in 
selling cosmetics designated Marvello Face Cream and Marvello Face 
Powder, and agreed in soliciting the sale of and selling said prod- 
ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That the skin becomes roughened and irritated after using Marvello 
Cream, because new skin is forcing the old; 

(0) That Marvello Cream will keep the skin healthy, clear and/or smooth, 
during pregnancy or otherwise; 

(c) That Marvello Cream will not cause the skin to roughen or peel off 
as long as it remains healthy; 

(d@) That Marvello Cream will purify the complexion or prevent or remove 
wrinkles, unless limited to helping delay the formation of wrinkles in the super- 
ficial skin structures; 

(e) That Marvello Cream is a competent treatment or effective remedy for, 
or that it will remove— 

. Pimples; 
2. Scars; 
3. Moth patches; 
4, Blackheads; 
5. Blemishes ; 

(f) That Marvello produces any specified results by coaxing the formation of 
new skin, or in any manner other than by inducing desquamation of the outer 
layers of the skin; 

(g) That this preparation preserves the skin. (Jan. 5, 1988.) 


ar 
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02001. Medicinal Preparation—Qualities, Guarantee, Ete—William 
Cooper & Nephews, Inc., a corporation, 1909 Clifton Ave., Chicago, 
Ill., vendor-advertiser, was engaged in selling a preparation desig- 
nated Pulvex Worm Capsules, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That respondent’s Pulvex Worm Capsules expel tape, round (ascarid), 
and hook worms in one dosing or that all three kinds of worms are expelled 
by one dosing; 

(b) That the percentage of dog ailments due to worms is greater than is 
established by competent statistical data ; 

(c) That respondent’s product or results therefrom are “guaranteed.” (Jan. 
6, 1988.) 


02002. Shampoo, Rinse, and Tonic for the Hair—Qualities and Free 
Products.—Guaranteed Products, Inc., a corporation operating under 
the trade name of Swedish Shampoo Laboratories, 27 W. 20th St., 
New York, N. Y., vendor-advertiser, was engaged in selling prepara- 
tions designated Blondex Shampoo, Blondex Golden Rinse, Blondex 
Hair Tonic and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Blondex Shampoo or Rinse is not or does not contain a dye or 
bleach ; 

(b) That a shampoo with Blondex will have the same effect aS a sun bath; 

(c) That Swedish Shampoo and Rinse lighten hair 2-8-4 shades with one 
application ; 

(d) That anything is supplied “free” when in truth and in fact the price 
thereof is included in that of another article which must be purchased before 
qualifying to receive the gift; 

(e) That these products, or any of them, will keep the hair healthy; 

(f) That Blondex Shampoo is a competent treatment or an effective remedy 
for hard and/or brittle hair; 

(g) That Blondex is a combination shampoo and rinse, unless clearly ex- 
plained that reference is made to a Shampoo and a separate rinse, sold in the 
same package; 

(h) That golden hair can be assured all brown blonds by the use of Blondex; 

(1) That Blondex Hair Tonic will— 

1. Keep hair free from dandruff ; 

2. Keep hair thick; 

8. Check falling hair; or 

4, Stimulate the growth of new hair; 


(j) That Blondex will bring out or produce natural color of the hair. (Jan. 
7, 1988.) 


0551. Window Washers—Earnings.—Carter Products Corp., a corpo- 
ration, 954 Front Ave., Cleveland, Ohio, vendor-advertiser, was 
engaged in selling a product designated Window Washers and the 
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respondent in soliciting salespersons or dealers in aid of the sales of 
such merchandise, agreed: 


(a) Not to represent or hold out as a chance or an opportunity any 
amount in excess of what has actually been accomplished by one or more of 
respondent’s salespersons or dealers under normal conditions in the due course 
of business ; 

(b) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,’ “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business; and 

(c) That in future advertising where a modifying word or phrase is used 
in direct connection with a specific claim or representation of earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement 
or representation of earnings. 


It is understood and agreed that this stipulation is supplemental 
to and in no way changes the terms of Stipulation No. 0551, and upon 
the acceptance and approval of this stipulation by the Commission, 
the terms of both shall be in full force and effect. (Jan. 10, 1988.) 

02003. Cleanser for False Teeth—Qualities—Philhps & Benjamin Co., 
Inc., a corporation, 136 Grand St., Waterbury, Conn., vendor-adver- 
tiser, was engaged in selling a preparation recommended for cleaning 
false teeth, designated Stera-Kleen, and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That Stera-Kleen— 

1. “Ends” bad taste and odor; or 
2. Makes your plates “cool;” 

(b) That Stera-Kleen removes the blackest stains, tartar and tarnish or 
causes the blackest stains, film, mucin and tartar to disappear like magic unless 
it is explained that a number of treatments, over a period of time, are re- 
quired to bring about such results. (Jan. 10, 1938.) 

02004. Stock and Poultry Feed—Qualities, Guarantees, and Testimo- 
nials—Sargent & Co., a corporation, 411 EK. Grand Ave., Des Moines, 
Iowa, vendor-advertiser, was engaged in selling stock and poultry 
feed, and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That respondent’s Mineral Meal gives the “perfect” or complete balance 


of minerals and protein; 

(b) That respondent’s Mineral Meal saves more than one-third or any definite 
amount of corn; 

(c) That 1 pound of respondent’s Mineral Meat Meal will save 10 pounds, or 
any definite amount of corn; 

(d) That respondent “guarantees” its Mineral Meat Meal to save 5 bushels 
of corn per 100 pounds or get hogs ready for market 60 to 90 days, or any 
definite number of days, earlier; 


1402 FEDERAL TRADE COMMISSION DECISIONS 


(e) That respondent’s Dairy Supplement “guarantees” higher milk production ; 

(f) That respondent’s Dairy Supplement saves up to 40 percent, or any 
definite percentage of grain, or doubles milk production, unless limited to its 
use under conditions where protein and vitamins are lacking, or deficient, in 
the natural feed; 

(g) That the use of respondent’s Dairy Supplement will increase the dairy- 
men’s milk production or profits 40 percent, or any definite percentage figure; 

(nh) That one bag of respondent’s Dairy Supplement added to one-half ton of 
home-grown feeds will equal the milk-producing value of a ton of home-grown 
grain; 

(i) That respondent’s Dairy Supplement is “extra rich” in vitamins; 

(j) That respondent’s Dairy Supplement contains “all” the vitamins necessary 
to keep cows healthy and up to full milk production ; 

(k) That Sargent Laying Mash is “vitamin rich” or “super rich in vitamins” ; 

(1) That respondent’s Laying Mash will increase egg production from 25 to 
50 or 100 percent, or up to any definite percentage ; 

(m) That respondent’s Laying Mash keeps hens laying all winter; 

(n) That results from the use of Sargent Laying Mash are immediate, unless 
the flock is being fed on ordinary farm rations; 

(o) That the average Sargent-fed hen will lay 200 eggs a year or more; 

(p) That Sargent’s Laying Mash will give twice the production of eggs. 


The respondent further agreed not to publish, or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement. This shall not preclude the publication of re- 
ports of controlled experiments conducted by competent and reputable 
educational institutions, or experimental stations. (Jan. 10, 1938.) 

02005. Poultry Medicine—Qualities and Guaranty—Truslow Poultry 
Farm, Inc., a corporation trading and doing business as Toxite Lab- 
oratories, Box 23, Chestertown, Md., vendor-advertiser, was engaged 
in selling a preparation designed to prevent the spread of diseases 
in poultry, designated Toxite, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Toxite kills all disease germs; 

(bo) That Toxite will stop chick losses or disease ; 

(c) That by using Toxite one may raise 95 percent or any other definite per- 
centage of chicks; 

(d) That by the use of Toxite, fowls, animals, buildings, or premises may 
be “rid” of insects, mites, germs, diseases, or parasites; 

(e) That Toxite by itself or in conjunction with any method of eare will 
“prevent” losses from brooder pneumonia, white diarrhea, coccidiosis, round 
or tape worms, lice, mites, ticks, bedbugs, or other pests; 

(f) That Toxite will stop or eliminate disease; 

(g) That Toxite was developed to insure poultry and livestock against 
disease and sickness; 

(h) That Toxite works like magic; 

(¢) That Toxite soaks through manure or litter in a few minutes; 

(7) That Toxite kills all bacteria and parasites with which it comes in 
contact ; 
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(k) That Toxite is a remedy or treatment for colds, pox, roup or bronchitis 
unless it is clearly stated that it is only the symptoms of such diseases with 
which it is efficacious; 

(1) That for the extermination of insects, bugs or mites, Toxite has no 
equal; 

(m) That by the use of Toxite tuberculosis may be exterminated ; 

(n) That Toxite is a guaranteed product unless in direct connection there- 
with it is explained that by “guarantee” it is meant that the purchase price 
paid therefor will be refunded. (Jan. 10, 1988.) 


02006. Plated Silverware, Etc.—Opportunities, Prices, Free Products, and 
Lottery Devices——H. Meinhardt & Co., a corporation, 18 E. Kinzie St., 
Chicago, Ill., vendor-advertiser, was engaged in selling sales stimu- 
lator cards and plated silverware through agents whom it obtains 
through advertisements, and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That its sales stimulator plan is new or is different from all other 
plans; 

(0) That to become its agent assures one of steady income; 

(c) That steady repeat orders require no effort; 

(d@) That orders automatically repeat; 

(e) That its sales plan tops all sales records; 

(f) That its plan is the biggest trade stimulator ever presented ; 

(g) That the opportunity of becoming its agent is a lifetime opportunity 
for creating a big profitable income; 

(h) That the silverware used with its plan has a retail value of $2.75 
or any other value in excess of the retail price for which it is regularly 
sold; 

(i) That its agents can average ten orders daily or any other number not 
shown by reliable records to be the average number of orders received daily 
by its agents under normal conditions. 

(j) That any product is free, when in fact the price is included in the pur- 
chase price of other articles sold. 


The respondent further agreed to cease and desist from dis- 
tributing to, or representing that it will distribute to, any pur- 
chaser of its sales stimulator and silverware, cards, tickets, device, 
or plan to be used in conducting a lottery for the disposal of said 
silverware. (Jan. 11, 1938.) 

02007. Food Supplement—Qualities, Composition, and Business Status.— 
Teru Matsuoka, an individual trading and doing business as Pro- 
Vita Food Laboratory, and Matsuoka Food Laboratory, 117 N. San 
Pedro St., Los Angeles, Calif., was engaged in selling a food supple- 
ment designated Pro-Vita, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That Pro-Vita will restore health ; 

(bo) That Pro-Vita is of value in the treatment or correction of sex weakness, 


nervousness, sleeplessness, general run-down condition, or any other infirmity 
of the human body ; 
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(c) That Pro-Vita puilds body cells or tissues or contains substances required 
for the growth of tissues and organs or the repair of cells; 

(d) That Pro-Vita wiil banish disease or correct diet deficiency ; 

(e) That Pro-Vita is the drugless way to health ; 

(f) That Pro-Vita contains all the elements the human body needs; 

(g) That Pro-Vita is a discovery of modern science ; 

(nh) That Pro-Vita has a high content of vitamins or contains gland essences ; 

(4) That Pro-Vita constitutes a method of supplying the body with the food 
elements that are often lacking in the ordinary diet; 

(j) That Pro-Vita furnishes elements which are needed to make new blood; 

(k) That Pro-Vita heips digestion ; 

(1) That Pro-Vita goes to the seat of the trouble and corrects lowered 
vitality ; 

(m) That Pro-Vita restores the stomach to a healthy, normal, or vigorous 
state ; 

(n) That Pro-Vita will cleanse the blood of impurities and body toxins, or 
the tissues of accumulated waste ; 

(0) That Pro-Vita assists in banishing aches, pains, dizziness, flatulency, 
headaches, lack of vitality, torpidity of the liver, or the inactivity of the kidneys. 

(p) That Pro-Vita will restore the blood to vitalized, life-giving healthful- 
ness ; 

(q) That Pro-Vita supplies all the elements which the system needs to build 
up the body to fight tuberculosis. 


It is further agreed that the respondent will cease and desist from 
representing directly or otherwise through the use of a trade name 
containing the word “laboratory” or in any other manner that she 
maintains a laboratory or that Pro-Vita is prepared in a laboratory. 
(Jan. 5, 1938.) 

02008. Mushroom Spawn—Guarantee, Earnings, Ete.—A. T. Lelles, an 
individual, operating under the trade name of Washington Mushroom 
Industries, 2019 Second Ave., Seattle, Wash., vendor-advertiser, was 
engaged in selling Mushroom Spawn, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That respondent’s mushroom spawn is “guaranteed” unless the condi- 
tions of such “guarantee” are stated in an equally conspicuous manner in direct 
connection therewith ; 

(bo) That the average price per pound is any amount unless supported by 
reliable statistics ; 

(c) That inferentially or otherwise by use of the words “We supply mate- 
rials” or any other words of similar import or meaning that the respondent 
supplies materials without cost unless and until such is a fact. 


The respondent. further agreed— 


1. Not to make unmodified representations or claims of earnings in excess 
of the average earnings of persons purchasing spawn from him, achieved under 
normal conditions in the due course of business ; 

2. Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more persons 
purchasing spawn from him, under normal conditions in the due course of 
business ; 
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3. Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more persons 
purchasing spawn from him, under normal conditions in the due course of 
business ; 

4. That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings such word 
or phrase shall be printed in type equally conspicuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or repre- 
sentation of earnings. (Jan. 14, 1938.) 


02009. Medicinal Preparation—Qualities and Safety—T. Stern, L. 
Rich, and B. Stern, a copartnership, doing business under the trade 
name of S—X Products Co., 827 Irving Park Blvd., Chicago, IL, 
vendor-advertiser, was engaged in selling a preparation recommended 
for the restoration of physical and sexual powers to both men and 
women, designated S-X Tablets, and agreed in soliciting the sale 
of and selling said products in interstate commerce to cease and de- 
sist from representing directly or otherwise: 

(a) That S-X Tablets— 

1. Renew the youth of either men or women; 
2. Help restore: youthful ability, ambition, and popularity to either men 
or women; 
3. Wake up the glands of either men or women; or 
4. Enable men or women to enjoy All the pleasures of life; 
(0) That S—X Tablets are sure and/or harmless; 
(c) That S-X Tablets— 
1. Enable either men or women to hold on to youth; 
2. Offer either men or women the means to live a normal, zestful 
life ; 
3. Offer either men or women the means to maintain the sex attraction 
of vigorous, physical health; 
4, Offer either men or women the means to keep up the pleasant marital 
duties which every human being enjoys and wants; 
5. Protects manhood ; 
6. Protects womanhood ; 
7. Give a new lease on the greatest joys of life; 
8. Have helped many men and women who have felt that they were 
slipping ; 
9. Have made marriages, that seemed destined for the divorce courts, 
happy again ; 
10. Give a new feeling of vigor and strength to men and women who 
felt their manhood and womanhood was leaving them; 
11. Stimulate vigor and the ability to perform pleasurable physical 
functions ; 
12. Make less likely the prospect of “growing old before your time”; 
13. Bring glorious power to both young and old; 
14. Have helped many who thought they were down and out; or 
15. Will cure the most stubborn cases of glandular trouble; 

(d) That S-X Tablets are a competent remedy in the treatment of backaches, 
failing memory, loss of concentration power, lack of enjoyment in marriage 
relations, sluggishness, nervousness, or fretfulness ; 
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(e) That SX Tablets are a competent remedy in the treatment of symptoms 
of “Change of Life,” loss of pep and vigor, or lack of desire for activity. 
(Jan. 17, 19388.) 

02010. Medicinal Preparations—Qualities and Ailments.—Blackburn 
Products Co., a corporation, Dayton, Ohio, vendor-advertiser, was 
engaged in selling certain medicinal preparations including Sulpherb 
Tablets, Balmwort Tablets, Casca Royal Pills, Su-Thol Tablets, and 
Cadomene Tablets, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That Sulpherb Tablets constitute a competent treatment or an effective 
remedy for pimples, unless limited to the relief of pimples due to improper 
elimination, or that such a treatment will induce the “destruction” of pimples, 
or will “eradicate” pimples; 

(b) That Cadomene Tablets form a competent treatment for anemia, unless 
limited to simple or nutritional anemia ; 

(c) That Cadomene Tablets are of value in the treatment of Amenorrhoea, 
unless clearly limited to Amenorrhoea due to simple or nutritional anemia, 
and provided such explanation further states that in cases not known definitely 
to be due to such anemia, this treatment might not be of value and a physician 
should be consulted ; 

(d@) That Cadomene Tablets enrich the blood, tone up the nerves and/or 
strengthen the system generally, unless clearly limited to those cases in which 
such conditions are caused by simple or nutritional anemia; 

(e) That Cadomene Tablets are “the most quickly effective 
scientific formula” for anemia, or for any other condition ; 

(f) That Cadomene Tablets are a competent treatment for a “run-down 
condition of the general system” or for “loss of flesh,” unless limited to those 
cases which are caused by some specified condition for which these tablets 
are known to be effective; 

(g) That Blackburn’s Casca Royal Pills constitute a competent treatment 
for “habitual constipation,” or for “constipation,” unless limited to the relief 
of constipation ; 

(h) That the use of Cadomene Tablets restores debility of the tissues; 

(i) That Cadomene Tablets are of value in the treatment of epilepsy ; 

(j) That Sulpherb Tablets constitute a competent treatment for “impure” 
blood, or are the “newest” or “most effective” remedy for any specified condition ; 

(k) That Sulpherb Tablets are of any substantial value in the treatment 
of tonsilitis ; 

(1) That Balmwort Tablets constitute a competent treatment for cystitis; 

(m) That Balmwort Tablets stimulate diseased mucous membrane, or cause 
a normal secretion of mucous: 

(rn) That Balmwort Tablets will render the urine acid; 

(0) That the prevailing cause of nervous troubles is impoverished blood; 

(p) That Cadomene Tablets are a competent treatment for diseases or 
conditions caused by anemia, unless clearly limited to specified conditions due 
to or aggravated by simple or nutritional anemia, and for which such a 
combination of medicinal agents have been proven effective, according to 
reliable scientific opinion ; 

(q) That Su-Thol Tablets are a competent treatment for ‘colds or neuralgia, 
unless expressly limited to the relief of pain incident to such conditions ; 


” 


and/or ‘“‘most 
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(r) That any of respondent’s products will get “rid” of pimples or of any 
other condition ; 

(s) That Sulpherb Tablets will keep the blood pure; 

(t) That Sulpherb Tablets— 

1. Cleanse the system ; 

2. Clear the complexion ; 

3. Keep one well and happy; or 
4. Keep one free from pimples; 

(vw) That Sulpherb Tablets are a competent treatment for torpid liver, 
biliousness, skin disorders, kidney disorders, and/or skin diseases; 

(v) That Blackburn’s Casca Royal Pills are effective in the treatment of 
bilousness, sour stomach, torpid liver, coated tongue, headache, and/or 
languor, unless limited to the relief of such conditions to the extent that they 
are caused or aggravated by constipation; 

(aw) That Balmwort Tablets are an effective remedy for— 

1. “Backache,” 
2. “Kidney irregularities,” or 
3. “Bladder distress” ; 
(z) That Balmwort Tablets constitute a competent remedy for— 


1. Bloodshot eyes ; ; 
2. Scanty dark urine; 

3. Rheumatic twinges; 

4. Dizziness; 

do. Aching joints; 

6. Swollen ankles; or 

7. Lack of energy. (Jan. 20, 1938.) 


02011. Vibratherm—Qualities and Guarantee—'The Vitaphore Appli- 
ances, Inc., a corporation, South Bend, Ind., vendor-advertiser, was 
engaged in selling a device designated Vibratherm, and agreed in 
soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That the Vibratherm produces a tonic effect on the entire nervous 
system immediately ; 
(v) That a feeling of relief and well being comes to the patient with the 
first treatment with the Vibratherm ; 
(c) That the Vibratherm— 
1. Gives almost immediate relief to sufferers from prostatic disorders; 
or 
2. Removes all congestion and irritation due to prostatic disorders ; 
(d) That the Vibratherm— 
1. Relieves hemorrhoids ; 
2. Causes the absorption of the blood filling the hemorrhoidal pro- 
trusions; or 
2. Completely relieves all swelling and pain due to hemorrhoids; 
(e) That the Vibratherm— 
1. Is a competent remedy in the treatment of constipation; or 
2. Will establish normal peristalsis of the rectal muscles and normal 
bowel function ; 
(f) That the Vibratherm is a competent remedy in the treatment of blad- 
der irritation, ete. ; 
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(g) That the Vibratherm is a competent remedy in the treatment of lum- 
bago, sciatica, backache, leg ache, aching feet, or that it relieves congestion 
about the great nerve trunks; 

(h) That the Vibratherm is a competent remedy in the treatment of fe- 
male disorders, leucorrhoea, vaginitis, cervicitis, inflammation of the ovaries 
and tubes, pelvic congestion, cramps, painful menstruation, ete. ; 

(i) That the use of the Vibratherm will prevent one from growing old prema- 
turely ; 

(j) That the Vibratherm is practically superseding all other methods of 
treatment in the field of prostatic and rectal disorders ; 

(k) That the Vibratherm is “guaranteed” to bring relief; 

(1) That the Vibratherm delivers to the affected areas five distinct healing 
treatments in one instrument; heat, infra-red rays, oscillation, massage, and 
dilation ; 

(m) That treatment with the Vibratherm— 

1. Will bring complete relief from suffering ; 
2. Will restore the prostate gland to normal function; or 
3. Will make aged men feel years younger ; 

(n) That the use of the Vibratherm will positively and permanently correct 
a large majority of cases of piles; 

(o) That the Vibratherm— 

1. Gives one “pep”; or 
2. Relieves impotency ; 

(p) That the Vibratherm will enable one to “regain your health”. (Jan. 

21, 1938.) 


02012. Hair and Scalp Treatments—Qualities—G. Claude Shiffer, an 
individual, Shiffer Laboratories, Inc. a corporation, and Charles E. 
Shiffer, an individual, operating under the trade name of Shiffer 
System of Hair and Scalp Treatments, 711 Park Building, Cleveland, 
Ohio, vendor-advertiser, was engaged in selling treatments for the 
hair and scalp, and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That respondents, or either of them, can promise every reader that— 

1. “KXxcept in rare cases, such as alopecia areata, hair can be regrown”; 
2. Respondents can “save your hair,’ unless expressly limited to condi- 
tions that can be corrected to avoid the excessive falling of hair; 

3. Respondents can enable the reader to retain the hair he has and add 
to its thickness, unless expressly limited to conditions that can be 
corrected to avoid the excessive falling of hair; 

4, Respondents’ treatments will correct the cause of thinning hair, unless 
expressly limited to conditions that can be corrected to avoid the 
excessive falling of hair; 

5. Shiffer can prevent baldness, unless expressly limited to conditions 
that can be corrected to avoid the excessive falling of hair; 

6. Treatment by Shiffer will correct his scalp disorder, unless expressly 
limited to conditions that can be corrected to avoid the excessive 
falling of hair; 

7. Treatment by Shiffer will enable one to have a healthy growth and 
replacement of hair; 

8. Shiffer treatment will normalize glandular activity ; 
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(bv) That the Shiffer Home Treatment will “stop’— 
1. Baldness, 
2. Falling hair, unless limited to excessive falling hair; or 
3. Dandruff ; 
(ce) That the scalp chart, when submitted by a prospective customer, enables 
respondents, or either of them, to analyze the sealp or hair condition of the 
individual as accurately as would a personal examination. (Jan. 25, 1938.) 


020138. Wearing Apparel—Price, Free Products, Nature of Manufacture, 
Quality, Composition, Etc—Mary V. Kent, an individual operating 
under the trade name of The Kingtex Co., 1076 Bergen St., Brooklyn, 
N. Y., vendor-advertiser, was engaged in selling shirts, ties, lingerie 
and other wearing apparel, and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) Representing that certain men’s ties sold by respondent to agents for 10 
cents each, retail for 85 cents or any other price greater than that at which 
they are regularly sold; . 

(b) Representing that respondent sells to her salespersons or agents hose, 
shirts, and ties at a price of 31% cents, unless each of the items included is sold 
for that price; 

(c) Representing that respondent’s salespersons or agents “Risk nothing” 
when engaging in business relations with her; 

(d) Representing that respondent furnishes her salespersons and agents with 
complete saies outfit, including samples of shirts, ties, underwear, hose, and 
lingerie at her own expense and without cost to her salespersons and agents; 

(e) Using the word ‘fashioned’, either by itself or in conjunction with any 
other word or words, as a name for or to describe a stocking, unless said stock- 
ing is shaped in the knitting by the process known as “narrowing” or ‘“widen- 
ing”, which involves the transfer of loops or stitches from one needle to another 
and the dropping or adding of needles in the knitting operation ; 

(f) Using the word “fashioned,” either by itself or in conjunction with any 
other word or words, as a name for, or to describe, a Stocking only part of 
which is actually shaped in the knitting by the process known as “narrowing” 
or “widening,” which involves the dropping or adding of needles in the knitting 
operation, unless said word “fashioned” is qualified or limited in such a way as 
to apply specifically to the part of the stocking thus shaped ; 

(g) Representing that any of her garments are made of materials woven with 
a specified number of threads per inch, unless said specified number of threads 
represents the actual count per inch of the fabric one way and not the “total” 
of the count of the fabric per inch each way; 

(h) Representing that the beauty, quality, or tailoring of her shirts rival 
garments imported from abroad which sell for treble the price of respondent’s 
garments ; 

(i) Representing that certain of her hose are manufactured from imported 
Egyptian lisle, unless and until the lisle used in said hose is actually imported 
from Egypt; 

(j) Representing that any of her garments are knitted or made from genuine 
pure silk, or silk, unless and until the thread used in said garments is the thread 
manufactured from the cocoon of the silkworm; 

(k) Representing that respondent’s hose is reinforced with “manufactured” 
silk unless and until the thread used in said reinforcement is made from the 
cocoon of the silkworm; 
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(1) Representing that certain of respondent’s garments are “full, Government 
Size” ; 

(m) Representing that any of respondent’s hose are manufactured with a 
specified number of “threads” to the inch, when in truth and in fact such num- 
ber is actually the number of “strands” of which the threads are composed ; 

(n) Representing that any of respondent’s hose are 

(1) Snag-proof ; 
(2) Run-proof. (Jan. 25, 1938.) 


02014. Medicinal Preparation—Qualities—Haruki Fujikawa, an indi- 
vidual operating under the trade name of College Pharmacy, 2631 
King St., Honolulu, Hawaii, vendor-advertiser, was engaged in selling 
a medicinal preparation designated Icho-No-Tomo, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That respondent’s product is an effective treatment for stomach-ache, 
heartburn, or indigestion, unless limited to temporary relief in cases due to 
gastric hyperacidity 3 

(bo) That respondent’s product will cure stomach or bowel ills; 

(c) That respondent’s product igs a remedy for all kinds of stomach pains; 

(ad) That respondent’s product will give complete relief or comfort; 

(e) That respondent’s product is.a complete treatment for excess acid, unless 
limited to hyperacidity of the stomach. (Jan. 31, 1988.) 


02015. Food Supplement—Qualities and Safety —Therapy, Ltd., a Cali- 
fornia corporation, 333 S. Fair Oak Ave., Pasadena, Calif., vendor- 
advertiser, was engaged in selling a certain supplemental food prod- 
uct designated Theradiet, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Theradiet— 
1. Enables one to reduce weight without nerves or respiratory or pul- 
monary trouble; 

. Enables one to reduce weight, unless limited to nutritional obesity ; 
Enables one to reduce to the “desired weight,” without loss of energy, 

unless limited to nutritional obesity; 
. Melts out fat; 
Tones up the skin so that it is firm; 
. Feeds the nerves or fattens them; 
. Improves the heart, stomach, kidneys, or skin; 

. Is a new revolutionary reducing method; 

(b) That one’s mineral needs are provided by only a teaspoonful of Theradiet 
three times a day; 

(c) That ordinary table vegetables do not contain the necessary minerals 
for nutrition ; 

(d) That Theradiet, because it is a natural method, or for any other reason, 
will cure the disease of overweight, unless limited to nutritional obesity ; 

(e) That through Theradiet one may reduce safely, comfortably or pleas- 
antly without a diet; 

(f) That if a person wants to reduce one’s hips without taking too much 
flesh from the face one’s troubles are at an end; 


wp 
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(g) That the scientists of Therapy, Ltd. have discovered that any form of 
nutritional obesity can be brought back to normal and general health improved ; 

(h) That today any man or woman, who wants to get rid of excess flesh, 
can do so in their own home with perfect safety ; 

(4) That scientists of Therapy, Ltd. discovered a system of weight reducing 
that calls for any specified loss of weight within any specified time; 

(j) That through Theradiet the whole nervous system is brought back to 
normal balance so that one sleeps better, or is less irritable; 

(k) That by following the diet which accompanies Theradiet one will be able 
to diminish weight and increase pep and energy, unless limited to nutritional 
obesity ; ‘ 

(7) That the “average” diet is “generally” deficient in organic minerals and 
vitamins ; 

(m) That to drink a spoonful of Theradiet in a glass of fruit juice over a 
period of time will cause pounds to roll off; 

(7) That the Theradiet way is the safest and most scientific way to be slim; 

(0) That by reducing with Theradiet one does not have sagging skin or 
wrinkles. (Jan. 28, 1938.) 

02016. Medicinal Preparation—Qualities, Size, and Business Status.— 
Ross Dyar, an individual trading and doing business as World’s 
Medicine Co., Post Office Box 291, Indianapolis, Ind., vendor-adver- 
tiser, was engaged in selling a medicinal preparation designated 
World’s Tonic, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That World’s Tonic— 

1. Is a weight builder or will cause one to gain weight; 

2. Is a vermifuge or is of value in the dispelling of tape worms or other 
parasites ; 

8. Acts as a food to the body, or is of value in the treatment of anemia, 
diseases of the liver, kidneys, stomach, bladder, bowels or digestive 


system ; 


4. Will restore weak people to strength; 

5. Is of value in the treatment of high blood pressure or blood and skin 
troubles ; 

6. Is of value in preventing child-bed wetting; 

7. Will aid nature in cleaning poisons from the system; 

8. Is a treatment for catarrh or is of value in relieving the symptoms 
of catarrh ; 

9. Combats catarrh at its source or will rid the system of catarrh; 


10. Is a remedy for lazy, flabby or otherwise imperfect colons; 

11. Can only do goad; 

2. Triumphs in obstinate cases ; 

13. Brings new, abundant and glorious health, pep and energy when all 
else has failed ; 

14. Has made tens of thousands of people happy in health; 

15. Will cleanse and invigorate the system ; 

16. Has removed over 10,000 or any other number of monsters or tape 
worms ; 

17. Is a discovery; 

18. Is of value in the treatment of rheumatism ; 
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19. Is a life saving medicine ; 

20. Is the most remarkable medicine of the age; 

21. Cleans up the system, purifies the blood or relieves congestion ; 

22. Helps to put into the system strengthening elements which we need 
for health; 

23, Will re-invigorate the organs of the body or cause them to function 
properly ; 

24, Is of value in the treatment of gall stones or symptoms of gall stones; 

25. Removes the cause of gall stones ; 

26. Will furnish iron for the blood ; 

27. Is an entirely different medicine ; 

28. Is a new medicine to cure ailments and afilictions ; 

29. Invigorates nerves, glands or muscles; 

80. Is the secret of radiant health and beauty ; 

31. Is of value in the treatment of appendicitis or the symptoms thereof ; 

832. Is of value in strengthening one’s system against catching colds; 

83. Puts pep into one from the first dose; 

34. Helps to restore tone to the entire body ; 

35. Is a restorative; 

386. Is a magic restorer ; 

387. Is a medicine for weak people ; 

88. Will give one back lost pep and vigor; 

39. Gives almost instant relief; 

40. Is a nerve medicine; 

(b) That the World’s Medicine Company is one of the biggest medicine com- 
panies in the world; 

(c) That if one wants to get well he should get started taking World’s 
Tonic; 

(d@) That nearly every person over 25 years of age needs World’s Tonic; 

(e) That scientists are puzzled over the strange powers which World’s Tonic 
appears tO possess ; 

(f) That at the first sign of kidney trouble, bladder trouble, sour stomach, 
pains in the back or abdomen, loss of weight, or when tiring easily, World’s 
Tonic should be taken ; 

(g) That one may enrich the blood with World’s Tonic, and that dyspepsia,. 
indigestion, loss of appetite, and neuralgia will be done away with; 

(hk) That the realization by the people that there is a new medicine called 
World’s Tonic will mean fewer doctors’ bills and funerals; 

(4) That the discovery of World’s Tonic was the combined efforts of some 
of the greatest scientists and doctors of the world; 

(j) That years of research and vast fortunes were spent in developing 
World’s Tonic; ' 

(k) That one may be a he-man by taking World’s Tonic; 

(1) That World’s Tonic will make a person 100 percent vigorous, full of pep: 
with a sound stomach and rich, vigor-making blood. 


It is further agreed that the respondent will cease and desist from 
representing, directly or otherwise, that he has in his employ scien- 
tists or that his scientists have made discoveries. (Jan. 28, 1938.) 

02017. Poultry Feeds and Mashes—Composition, Qualities, Testimonials, 
Ete.—Nutrena Mills, Inc. (a corporation), 35 Ewing St., Kansas City, 
Kans., vendor-advertiser, was engaged in selling poultry feed and 
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mashes designated by the trade name Nutrena, and including Nu- 
trena Chick Mash Pellets, Nutrena All-Mash Egg Pellets, Nutrena 
Turkey Pellets, and Nutrena Growing Mash Pellets, and agreed in 
soliciting the sale of and selling said products in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That Nutrena Chick Mash Pellets contain the correct balance and blend 
of all vitamins, minerals, and nutritional food; 

(0) That Nutrena pellets “insure” sound bone structure, proper feathering, 
early maturity, or resistance to disease ; 

(c) That Nutrena Chick Mash Pellets constitute the “best” feed that human 
ingenuity, modern equipment, and years of experience can produce; 

(d) That Nutrena Chick Mash Pellets are “chemically correct”; 

(e) That Nutrena All-Mash Pellets produce more winter eggs than any other 
feed; 

(7) That eggs are produced at lowest cost by the use of Nutrena feeds; 

(g) That the use of Nutrena All-Mash Egg Pellets will result in more eggs 
on less feed, under all conditions; 

(t) That Nutrena makes hens shell out eggs to maximum capacity the year 
round ; 

(4) That Nutrena All-Mash Egg Pellets have an unequalled record of per- 
formance ; 

(j) That the Nutrena All-Mash Hgg Pellet way of feeding is the only abso- 
lutely correct way to feed; 

(k) That Nutrena feeds are the safest to use or the standard of purity; 

(lt) That Nutrena feeds prevent waste; 

(m) That Nutrena feeds save 10 to 20 pounds per hundred, unless such state- 
ment is supported by competent, reliable tests, and the statement clearly explains 
the feed with which comparison is made; 

(vn) That this feed achieves specified results at less cost than “any other 
feed ;” 

(o) That respondent can assure growth of chickens to the weight of 3 pounds 
in 9 weeks; 

(p) That Nutrena feeds will solve all feed problems of poultry raisers ; 

(q) That a ration which includes Nutrena feeds is the best that can be pro- 
duced on the farm; 

(r) That Nutrena feeds contain just what it takes to maintain health, vitality, 
and to make eggs at less cost; 

(s) That Nutrena fed hens are, in every case. healthy ; 

(t) That Nutrena all-mash egg pellets is the safe, sure, and/or natural method 
of feeding ; 

(u) That Nutrena feeds are more sanitary or are more easily digested, unless 
clearly and specifically explained as to the exact feed with which comparison is 
intended ; 

(v) That Nutrena is “‘the” biologically nutritious chick mash; 

(w) That Nutrena feed raises more and better chicks on less feed at less 
expense, unless such statement clearly and specifically names the feed with which 
compared ; 

(2) That Nutrena chick mash contains an excess of life-giving vitamins ; 

(y) That Nutrena is the first to offer a biologically tested feed ; 

(z) That Nutrena Turkey Pellets are the simplest, safest, and/or easiest 
known feeding method ; 


1414 FEDERAL TRADE COMMISSION DECISIONS 


(aa) That poultrymen are of the opinion that Nutrena Chick Mash Pellets are 
more sanitary, dependable, and nutritive than any other feed ; 

(bb) That no other feed contains the growth producing vitamins and min- 
erals ; 

(cc) That chicks are safer when fed Nutrena ; 

(dd) That Nutrena feeds are the first in history that have been proved by 
laboratory tests and practical use ; 

(ee) That Nutrena Chick Mash is the most economical feed to use; 

(ff) That no other feed equals Nutrena in feeding chicks during the first 8 
weeks ; 

(gg) That Nutrena Turkey Starting Pellets have been proven to contain 
vitamins A, B, D, and/or G in excess of the amounts necessary to meet the 
nutritional requirements of turkeys; 

(hh) That feeding Nutrena Turkey Starting Pellets removes the last feeding 
doubt in the minds of turkey raisers and/or assures the success of such efforts ; 

(ii) That Nutrena Growing Mash Pellets puts more size, builds more bone, 
muscle, blood, and feathers and/or brings pulets into laying earlier. 


The respondent further agreed to cease and desist from making 
any claim or statement in the nature of a comparison unless the basis 
of the comparison is clearly stated. 

The respondent further agreed not to publish or cause to be pub- 
lished any testimonial containing any representation contrary to the 
foregoing agreement, unless such statement has been accurately and 
thoroughly verified and an explanation is included to the effect that 
similar results cannot be expected by every user. (Jan. 28, 1938.) 

02018. Medicinal Preparation—Safety, Guarantee, and Qualities—Pyno- 
sol Laboratories, Inc., a corporation, 105 W. Madison St., Chicago, 
Tll., vendor-advertiser, was engaged in selling a medicinal preparation 
designated Re-Du, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That Re-Du— 

1. Is a safe, harmless method of reducing; or 
2. Will make one look and/or feel 20 years younger; 

(b) That Re-Du will “mold” or “help mold” your figure; 

(c) That satisfactory results are guaranteed in 30 days, or at all; ‘ 

(d) That Re-Du is the only one safe and sure way to develop the graceful 
figure which fashion dictates ; 

(e) That Re-Du will help you to regain a more symmetrical figure ; 

(7) That Re-Du will help attain that shapeliness of a well-formed body ; 

(9g) That Re-Du— 

1. Is the very best preparation on the market today; or 
2. Slenderizes scientifically, safely and without any ill after effects: 
(h) That it is impossible for Re-Du to disturb the digestive processes ; 


(i) That a person taking Re-Du will actually “see your fat disappear in a 
natural manner”; 

(j) That Re-Du will reduce a fat or obese person without dieting, discomfort, 
starvation, strenuous exercises. painful massaging, rolling on the floor, using 
volling devices, impairment of health, ete. (Jan. 31, 1938.) 
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02019. Watches and Diamond Rings—Source or Origin.—Loftis Jew- 
elry Co., a corporation, 34 N. State St., Chicago, Ill., vendor-adver- 
tiser, was engaged in selling watches and diamond rings and agreed 
in soliciting the sale of and selling said products in interstate com- 
merce to cease and desist from representing directly or otherwise: 

(a) That they are now selling the “Howard Watch;” 

(ob) That they import their diamonds directly from the mines of South 
Africa... (Jan. 31, 1988.) 

02020. Girdles and Brassieres—Qualities, Safety, Nature, Imported, and 
Special Offers—Corset & Brassiere Trade Centre, Inc., a corporation, 
255 Fifth Ave., New York, N. Y., vendor-advertiser, was engaged in 
selling elastic and rubber girdles and brassieres, and agreed in solicit- 
ing the sale of and selling said products in interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) Representing that respondent’s rubber or elastic girdles and brassieres 

1. Will reduce the size of one’s hips, waist or diaphragm ; 

2. Make fat disappear from the human body; 

3. Provide a safe, sure or quick way of reducing; 

4, Hnable one to reduce without resorting to exercise or dieting; 

(6) Designating its rubber or elastic brassieres as “reducing brassieres ;’ 

(c) Representing that the materials used in its garments are ‘French Im- 
ported,” unless and until said garments are manufactured from material actually 
imported from France; 

(d@) Representing that certain garments are offered at a specially reduced 
price for a limited number of days, and are sold only one to a customer, when 
in truth and in fact the price of the garments so offered is the regular price 
of said garments, and there is no limitation as to time of purchase or the 
number of garments a customer may purchase at the price advertised. (Jan. 
31, 1938.) 

02021. Coffee—Competitive Products and Qualities —Steele-Wedeles 
Co., a corporation, Dearborn Street Bridge, Chicago, Il., vendor- 
advertiser, was engaged in selling Savoy Coffee packed in vacuum 
tins, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That a pound of Savoy Coffee will make one and one-half times as many 
cups of coffee as a pound of ordinary coffee ; 

(b) That coffee packed in containers other than vacuum tins will lose 65 
percent of its flavor within nine days, or any other definite percentage of its 
flavor within any specified time. (Jan. 31, 1938.) 

02022. Medicinal Preparation—Qualities and Ailments.—Lewis-Howe 
Co., a corporation, 4th and Spruce Sts., St. Louis, Mo., vendor-ad- 
vertiser, was engaged in selling a medicinal preparation designated 
NR Tablets, and agreed in soliciting the sale of and selling said 
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product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That respondent’s product is a “corrective” or that it will ‘vid” the user 
of any ailment or from using any other representations that indicate permanent 
results may be expected ; 

(b) That colds are caused by sluggish bowels ; 

(c) That respondents’ product will be of benefit in cases of chronic constipa- 
tion, unless limited to temporary relief ; 

(d) That respondent’s product is substantially different from other laxatives. 
(Feb. 1, 1988.) 


02023. Wall Cleaner and Brushes—Qualities, Nature, Trade Name, 
Guarantee, Limited Offer, Free Product, and Earnings——The Kristee 
Manufacturing Co., a corporation, Akron, Ohio, vendor-advertiser, 
was engaged in selling products designated Wall Cleaner, Chemo- 
Vac Brush and Electric Brush, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That the Chemo-Vac brush cleans clothes like “magic”; 

(b) That the product is a “dry cleaning” clothes brush unless qualified to 
indicate that it is not a dry cleaning brush as the term dry cleaning is generally 
understood ; 

(c) Inferentially or otherwise by use of the word “Vac” as a part of the 
trade name for the Chemo-Vaec brush or in any other manner that the product 
is a vacuum brush or that it has a vacuum effect; 

(d@) That the Chemo-Vae brush has a unique vacuum feature; 

(e) That the Chemo-Vac brush “banishes old style clothes brushes forever” ; 

(f) That there has never been anything to approach the Chemo-Vac in ef- 
ficiency, ease of use or economy; 

(g) That the Chemo-Vac brush is “one hundred times” more effective than 
the whisk broom; 

(h) That respondent guarantees profits to its agents; 

(4) That any offer is limited or for any period of time unless a definite time 
limit is set and all offers to purchase under the terms of the offer received 
after the expiration date thereof are refused ; 

(j) That any article is “free” unless given without the payment of money 
or the rendering of a service or when the price thereof is included in the 
purehase price of other articles; 

(k) That the “Plectric” brush “raises no dust” ; 

(1) That the “WHlectrie” brush makes bristle brushes and whisk brooms 
obsolete ; 

(m) That the “Hlectric” brush resembles a vacuum cleaner or that the results 
gained by its use are achieved in the same manner as results are achieved by 
using a vacuum cleaner; 

(n) That by use of the Wall Cleaner wall paper will last longer unless 
limited to deferring the replacement of wall paper ; 

(o) That by use of the Wall Cleaner wall paper will be kept free of dust, 
smoke or disease germs. 


Respondent further agreed: 


1. Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active full-time sales persons or dealers 
achieved under normal conditions in the due course of business; 


STIPULATIONS 1417 


2. Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respond- 


ent’s sales persons or dealers under normal conditions in the due course of 
business ; 


3. Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respond- 


ent’s sales persons or dealers under normal conditions in the due course of 
business; and 


4, That in future advertising where a modifying word or phrase is used 
in direct connection with a specific claim or representation of earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement 
or representation of earnings. (Feb. 3, 1938.) 

02024. Medicinal Preparation—Qualities and Trade Name.—Delettrez, 
Inc., a corporation, 21-09 Borden Ave., Long Island City, N. Y., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Delettrez Eyelash Grower, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise : 

(a) That respondent’s product will make the lashes long or restore their 
color ; 

(b) That this preparation will check a tendency to thinning lashes and 
brows, unless expressly limited to those conditions wherein such a preparation 
is recognized as a competent treatment. 

Respondent further agreed in soliciting the sale of said commodity 
in interstate commerce, to cease and desist from using the word 
“orower” as any part of the trade name to designate said product, or 
from making any other representation which would in any manner 
mdicate that this product will be of value in inducing the growth of 
eyelashes. (Feb. 3, 1938.) 

02025. Skin Treatments—Qualities. Ete—Pauline Palmer, Inc., a cor- 
poration, 1014 Armour Boulevard, Kansas City, Mo., vendor-adver- 
tiser, was engaged in selling a treatment for wrinkles, crows feet, 
double chin, age marks, etc., designated the Palmer Method, and 
agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That the Palmer System of Treatment— 


1. Makes old faces young; 

2. Makes men look 10 to 15 years younger ; 

3. Keeps wrinkles away ; 

4, Hrases age lines, unless qualified to exclude cases in which such re- 
sults cannot be reasonably expected ; 

5. Lifts sagging muscles; 

6. Fills up hollows; 

7. Is nature’s way of “face lifting” ; 

8. Banishes wrinkles, scrawny neck, “crow’s feet’, double chin, and 


other marks of age; or 
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9. Causes wrinkles and age lines to vanish without drugs, cosmetics, 
beauty parlor aids, or facial surgery ; 


(b) That the Pauline Palmer System of Facial Exercises is designed not 
only to correct, but to prevent sagging cheek muscles, lines at the corner of 
eyes, lines under eyes, hollow cheeks, double chin, crepy neck, drooping mouth, 
hollow or sunken eyes, lines in front and back of ears, bad complexion, lines on 
forehead, frowning lines, fat face, sad expression, withered and wrinkled neck, 
eyelides drooping and lined, lines from nose to mouth, wrinkles anywhere on 
face and neck on both men and women ; 

(c) That, by inference or otherwise, the Pauline Palmer System of Facial 
Bxercises was connected directly or indirectly with Ninon de L’Encles, “the 
woman who never grew old”; 

(d) That the Pauline Palmer System of Facial Exercises will: 


1. Make a man’s appearance half his age; 
2. Make sunken cheeks, at 50, full and round at 72; 
3. Make a drooping mouth, at 50, as firm and muscular as when 25 
at the age of 72; 
Make the throat muscles regain their former strength and roundness; 
5. Make folds of loose skin disappear, unless qualified to exclude cases 
in which such results cannot be reasonably expected; or 
6. Make deep lines, crossing and recrossing the back of the neck, dis- 
appear, unless qualified to exclude cases in which such results cannot 
3 be reasonably expected ; 
(e) That the Pauline Palmer System of Facial Exercises: 
. Make wrinkles disappear ; 
. Make sunken cheeks fill out; 
. Add more sparkle te the eyes; 
. Make the complexion incomparable ; 
Make double chins vanish; 
Make faces more plump; 
. Make age lines disappear; or 
Remodels the face. (Feb. 4, 1938.) 


oe 
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02026. Medicinal Preparation—Qualities and Composition—Brewer & 
Co., Inc., a corporation, 12 Kast Worcester, Mass., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Sun Glow 
Tablets, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That Brewer’s Sun Glow Tablets— 


1. Have just the combination one needs to build strength and. prevent 
colds ; 

Shorten the duration of a cold; 

Lessen the severity of a cold; 

. Are most effective in helping to check colds; 

. Alone will give the results one needs; 

. Banish tired, rundown feeling or give one a new lease on life; 

. Contain exactly what one needs to build up his body strength and 

energy ; 
. Will enable one to avoid colds and illness; 
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(0) That each of Brewer’s Sun Glow Tablets has the same amount of 
Vitamin A and Vitamin D as a “big spoonful” of Cod Liver Oil; 

(c) That Brewer's Sun Glow Tablets will restore one’s old “zip” and “pep” 
and eliminate that worn-out feeling. (Heb. 8, 1938.) 


02027. Medicinal Preparation—Qualities—The Histeen Corp., a cor- 
poration, 415 W. Pershing Road, Chicago, Ill., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Histeen, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That Histeen is a revolutionary product ; 

(bv) That Histeen will give revolutionary new relief, or relief in a radically 
different way to hay fever sufferers; 

(c) That Histeen works on the poisons in the blood; 

(d) That Histeen will keep every trace of hay fever suffering cleared away 
for the whole season ; 

(e) That Histeen gives lasting relief; 

(f) That Histeen is a direct relief ; 

(g) That Histeen works like magic; 

(h) That Hay Fever sufferers who know about Histeen do not have a 
“tough time” ; 

(i) That Histeen is turning ideas about hay fever relief upside down; - 

(j) That Histeen is a new kind of hay fever relief; 

(k) That Histeen is the fastest acting cold remedy; 

(1) That Histeen will relieve “other miseries” unless in direct connection 
therewith such statement is qualified to show the therapeutic limitation of the 
product. (Feb. 10, 1938.) 


02028. Beverage—Qualities, Indorsements, and Trade or Corporate 
Name.—American Maté Import Corp., a corporation, 685 Broadway, 
New York, N. Y., vendor-advertiser, was engaged in selling a variety 
of Yerba Maté, a South American Tea designated Maté Del Morro, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That the use of Maté Del Morro will cause one to regain health and 
strength. 
(b) Maté Del Morro is a “health-restorer,” or that it is “health-sustaining” 
or “health inducing” ; 
(c) That Maté Del Morro has nourishing food value; 
(d) That Maté Del Morro aids in fighting infection, strengthening and bene- 
fiting the digestive organs, heart, nerves, and brain; 
(e) That Maté Del Morro has no effect on the nervous system and can be 
taken before retiring without fear of insomnia; 
(f) That Maté Del Morro constitutes a competent treatment or an effective 
remedy for 
(1) Arthritis 
(2) Rheumatism 
(3) Kidney disease 


1420 FEDERAL TRADE GOMMISSION DECISIONS 


(g) That doctors recommend it to convalescents, unless such representation 
is qualified to indicate the locality in which it is so recommended by a substan- 
tial number of doctors; 

(h) That Maté Del Morro will “banish” fatigue and depression ; 

(i) That Maté Del Morro has helped thousands who were run down ; 

(j) That the President of the United States or any government official 
indorses the use of Maté; 

(k) That the use of Maté Del Morro will cause one to gain beauty, charm 
or otherwise: 

Respondent further agreed to cease and desist from using the word 
“Import” as a part of its corporate or trade name and from otherwise 
representing that the aforesaid product is imported by respondent, 
unless and until the product is actually imported by the respondent. 
(Feb. 10, 1938.) 

02029. Medicinal Preparation—Qualities—John Hilgers, an indi- 
vidual doing business under the trade name of J. Hilgers & Co., 
Dept. 153, Binghamton, N. Y., vendor-advertiser, was engaged in 
selling a preparation designated Rex Hunters Condition Powders, 
and agreed in solicting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That respondent’s product provides ali the natural blood correctives that 
dogs of all breeds need for their systems; 

(0) That respondent’s product is one that will end, as used in a sense of 
finality, all conditions that cause scratching. loose coat, nervousness, listless- 
ness, poor appetite, eczema, and a host of other ailments; or that its use will 
make the dog healthy, unless limited to results expected from the administra- 
tion of condition powders; 

(c) That respondent’s product will “cleanse” the blood of dogs, ‘“‘ecorrect” 
internal congestions of their livers or kidneys, “restore” health, or that it is a 
remedy for eczema or gout, unless limited to its effect as a tonic and recon- 
structive, which may relieve the symptoms of such conditions; 

(ad) That respondent’s product will benefit all the vital organs of the dog's 
body, unless limited to its general benefits as a blood tonic and reconstructive 
to improve the dog’s general well-being. (Feb. 11, 1988.) 


02030. Gasoline—Qualities.— Yale Oil Corp., a corporation, 800 First 
Ave. North, Billings, Mont., vendor-advertiser, was engaged in sell- 
ing Litening Gasoline, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That kerosene type, kerosenish ends, or valueless ends of kerosene are 
completely refined out of Litening gasoline; 

(b) That with Litening gasoline one gets 5 to 10% more gas per gallon; 

(c) That every drop of Litening gasoline goes into the production of power ; 

(d) That with Litening gasoline you get more gallons of useful power than 
shows on the fuel pump indicator; 

(e) That Litening gasoline gives 5 to 10% more true explosive elements; 

(f) That every drop of Litening gasoline vaporizes perfectly. (Feb. 7, 1938.) 
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02031. Medicinal Preparation—Qualities and Composition.—Paul 
Tomko, an individual doing business under the trade name of Garlic 
Tablet Co., 110 W. 40th St., New York, N. Y., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Garlic 
Tablets, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise : 


(a) That respondent’s product is an effective remedy or will relieve: 
High blood pressure, 
Indigestion, 
Flatulence, 
Colic, 
Bronchitis, 
Intestinal disorders ; 
(b) That respondent’s product is fortified with the essential body building 
minerals ; 
(c) That respondent’s product will reduce high blood pressure. (Feb. 7, 
1988. ) 


02032. Cleansing Preparation—Guarantee and Qualities—G. L. Wig- 
gins, an individual operating under the trade name of The Lifol 
Co., 213 So. Boston St., Tulsa, Okla., vendor-advertiser, was engaged 
in selling a cleansing preparation designated Wiggins SOS, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or other- 
wise: 


(a) That Wiggins SOS is “guaranteed” to achieve any particular results; 
(b) That Wiggins SOS— 
Will rid the sealp of dandruff ; 
Causes dandruff to vanish ; 
Liquefies dandruff instantly ; 
Will cause dandruff to go; 
. Frees the scalp of dandruff, 
or any other statement which infers that this product is a competent treatment 
or an effective remedy for dandruff, or any claim beyond the removal of the 
dandruff ; 
(c¢) That this product will stop itching of the scalp; 
(d) That dandruff will cause damage which in turn may cause baldness; 
(e) That any results achieved by the use of this preparation are “magical” ; 
(f) That every progressive barber, beautician, and/or druggist will recom- 
mend Wiggins SOS; 
(g) That everyone who keeps his scalp free from dandruff will have healthy, 
beautiful hair. (Feb. 11, 1938.) 


02033. Men’s Clothing—Free Product, Composition, and Trade Names.— 
J. B. Cumming-Brown Co., Inc., a corporation, Rome, Ga., vendor- 
advertiser, was engaged in selling men’s clothing, and agreed in 
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soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That any article is given “free” when in truth and in fact tlie offer 
thereof is conditioned upon the performance of any service for the advertiser ; 

(bv) That any of the suits sold by respondent are “Wool,” ‘All Wool,” 
“Woolen,” “Melton,” or “Worsted,” unless the cloth from which they are made 
is composed entirely of woolen threads ; 

(c) By the use of such trade names as “Highland Twist,” “Aberdeen Woolen,” 
“Glasgow Worsted,” or “Dundee Overcoating,” that certain materials are of 
Scotch origin unless they are in fact imported from Scotland. (Feb. 11, 1938.) 


02034. Lettering—Composition— Barth Fusco, an individual, trading 
as Metropolitan Window Letter Co., 1699 Lexington Ave., New York, 
N. Y., vendor-advertiser, was engaged in Window Sign Lettering, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or other- 
wise: 


(a) From the use in his advertisements and advertising matter of the words 
“Gold” or “Silver” either alone or in conjunction with any other word or words 
or in any way so as to import or imply or which may have a capacity or tend- 
ency to confuse, mislead, or deceive purchasers into the belief that said prod- 
ucts are made or composed of gold in whole or in part or are made or com- 
posed of silver in whole or in part when such is not the fact, and from making 
any other claims or assertions of like import. Nothing herein, however, shall 
prevent the use of the words “gold” or “silver” to indicate the color of the 
respondent’s products where such use is not in violation of this agreement as 
aforesaid. (Keb. 11, 1988.) 


02035. Electrical Devices—Qualities, Tested or Approved, Earnings, 
Ete.—Trindl Products, Ltd., a corporation, 2227 Calumet Ave., Chi- 
cago, Ill., vendor-advertiser, was engaged in selling two electrical 
devices designated Trindl Are Welder and Trindl Converter, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise : 


(a) That the Trindl Welder produces enough heat to cause metals to run 
like water ; 

(b) That this device mends broken parts so that they are stronger than they 
were before, or that such welds are stronger than the metal itself, or that 
such welds will never break. 

(c) That the Trindl Welder will do almost any job that welders costing 
$150.00 or more will do, or that it will weld at all, unless such claim is 
limited to the welding of light materials to the extent established by competent, 
reliable, scientific evidence ; 

(d@) That the Trindl Arc Welder works off any ordinary light socket, unless 
it is clearly and distinctly explained that a converter is also required for 
such attachment; 

(e) That the Trindl Are Welder has been tested or approved by the Auto- 
motive Test Laboratories of America, or that the device has been tested or 
approved by anyone unless it has in fact been so tested and approved by an 
accredited, reputable laboratory ; 
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(f) That the Trindl Converter makes the welder a full professional size; 
or any other terminology stating or implying that it increases the capacity 
of the welder, or enables it to weld larger, heavier materials; 

(g) That there are no devices sold in competition with respondent’s products. 


Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed: 


(h) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business; 

(i) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
Salespersons or dealers under normal conditions in the due course of business; 

(j) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as,’ or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s salespersons or dealers under normal conditions in the due course of 
business. (Feb. 15, 1938.) 


02036. Cereal Concentrate—Qualities and Composition.—Vitab Prod- 
ucts, Inc., a corporation, 1259 Sixty-fifth St., Oakland, Calif., vendor- 
advertiser, was engaged in selling a cereal concentrate designated 
Vitab Cereal Concentrate, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Vitab vitamin B “creates” appetite ; 

(b) That the mineral salts in the ingredients of Vitab are essential to 
bone and teeth structure during child growth; 

(c) That respondent’s product contains calcium which is needed for strong 
teeth and sturdy bones; 

(d) That vitamin B is not widely distributed in natural foodstuffs, and 
that which is ordinarily considered as well-balanced diet is in all probability, 
deficient in vitamin B; 

(e) That the amount of vitamin B in fruits and vegetables is very minute, 
and the increasing consumption of these foods does not increase the vitamin 
B intake. (Feb. 15, 1938.) 

02037. Shampoo—Qualities, Ailments, and Guarantee—I’. W. Fitch 
Co., a corporation, Fifteenth and Walnut St., Des Moines, Iowa, 
vendor-advertiser, was engaged in selling a shampoo designated 
Fitch’s Dandruff Remover Shampoo, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) hat dandruff clogs the “pores” ; 

(bd) That “dandruff” fills the hair follicles, unless explained that when used 
in connection with such claims, “dandruff’ denotes such exfoliation as may 
take place within the follicle wall between the follicle wall and the hair root; 

(c) That the hair “follicles” will become clogged or that the hair will die 


unless the skin is kept free from dandruff and foreign matter ; 
(d) That respondent’s product will prevent clogging of the hair “follicles” ; 
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(e) That beautiful or healthy hair is “assured” by use of respondent’s 
product or that it “will” keep the hair healthy ; 

(f) That any number or percentage of cases of baldness is due to any condi- 
tion or circumstance ; " 

(g) That dandruff, dirt, or foreign matter stifles the hair “follicles” ; 

(nh) That baldness can be avoided if the scalp is kept free from dandruff, 
dirt, or foreign matter, unless limited to such types of baldness as may be 
caused by dandruff, dirt, or foreign matter ; 

(i) That the product will “end” dandruff or that dandruff will “end” the 
hair, or that the product will “rid” the hair or scalp of dandruff ; 

(j) That dandruff is a cause of baldness ; 

(k) That skin blemishes or skin eruptions are traceable to dandruff; 

(1) That the scalp is made up of “pores” ; 

(m) That ordinary soap shampoos cannot dissolve dandruff or that they 
leave a curd deposit or that by their use scalp accumulations are increased ; 

(n) That dry or “itching” scalp or falling hair is due to dandruff; 

(0) That the product will give vitality to lifeless hair; 

(p) That the product will prevent falling hair or baldness, unless limited to 
excessive falling of hair and such types of baldness as may be caused by 
dandruff, dirt, or foreign matter ; 

(q) That Lloyd’s of London back Fitch’s guarantee to remove dandruff with 
the first application. (Feb. 16, 1938.) 


02038. Office Equipment—Guarantee, Size, Earnings, Etce.—The Pruitt 
Corp., a corporation, 172 N. LaSalle St., Chicago, Ill., vendor- 
advertiser, was engaged in selling office equipment and a booklet en- 
titled “Office Valuation Equipment Book”, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That any article is “guaranteed” unless the complete terms thereof are 
stated in direct connection therewith in an equally conspicuous manner ; 

(6) That respondent is the largest dealer in rebuilt office machines and sup- 
plies in the world, or the largest firm of its kind in this country; 

(c) That respondent’s agents do “no selling,” or that there is “nothing to 
sell,” or that respondent desires that its agents “buy only”; 

(d) That respondent advances or furnishes the money for buying or in any 
other manner, representing or implying that respondent’s agents are furnished 
with money to purchase the articles, and without stating in direct connection 
therewith in an equally conspicuous manner that the respondent makes direct 
payment to the owner for the purchased articles; 

(e) That the respondent does not want to sell its agents anything ; 

(f) That the respondent’s agent take or assume no risk. 


The respondent further agreed: 


1. Not to make unmodified representations or Claims of earnings in excess 
of the average earnings of respondent’s active full-time agents achieved under 
normal conditions in the due course of business ; 

2. Not to represent or hold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
agents under normal conditions in the due course of business: 

3. Not to represent or hold out as maximum earnings by the use of such 
expression as “up to,” “as high as,” or any equivalent expression, any amount 
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in excess of what has actually been accomplished by one or more of respondent’s 
agents under normal conditions in the due course of business; and 

4. That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, as to form, and at 
least one-fourth the size of the type used in printing such statement or repre- 
sentation of earnings. (Feb. 16, 1938.) 


02039. Roofing Materials—Qualities, Ete—Wm. Cameron & Co., a 
corporation, Waco, Tex., vendor-advertiser, was engaged in selling 
roofing materials designated Flintkote and Richardson Roofing, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Flintkote and Richardson roofing materials make a roof that 
lasts four times as long as an ordinary roof; 
(6) That Flintkote and Richardson roofing materials make a roof that lasts 
a lifetime; 
(ce) That a root made with Flintkote and Richardson shingles has four times 
the life of an ordinary roof; 
(d) That the remarkable and exclusive Supersaturation Process and the 4 to 
1 Stabilized Asphalt Coating used on Flintkote and Richardson roofing ma- 
terials— 
1. Quadruples the life of a roof; 
2. Makes “roofing dollars” go four times as far; 
3. Gives the service of four ordinary roofs; 
4. Increases the life of a roof 300 to 400 percent; or 
5. Saves money through lowered insurance rates; 
(e) That the Supersaturation Process is an exclusive Flintkote and Richard- 
son process. (Feb. 16, 1938.) 


02040. Medicinal Preparations—Ailments, Qualities, and Trade Name.— 
Gall-Flo Laboratories, Inc., a corporation, 1882 W. Third St., Cleve- 
land, Ohio, vendor-advertiser, was engaged in selling certain 
medicinal preparations designated Gall-Flo Improved and Gall-Flo 
Laxative Tablets, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That any physical ailment results from any other physical ailment un- 
less such is a fact; 
(bo) Inferentially or otherwise, that the use of “Gall-Flo Improved” will 
prevent: 
1. Gallstones ; 
2. Necessity for operation ; 
(c) That “Gall-Flo Improved” is a competent treatment or an effective 
remedy for constipation, unless Hmited to the temporary relief thereof ; 
(d) That “Gall-Flo Improved” is a competent treatment or an effective 
remedy for: 
1. Stomach gases or pains; 
Belching ; 
. Gall-bladder trouble; 
. Liver trouble; 
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5. Nausea ; 
6. Bloating ; 
7. Indigestion ; , 
8, Tired or worn out feeling ; 
9. Muddy or yellow skin cojor ; 
10. Gall colic; 
11. Jaundice ; 
(e) That “Gall-Flo Improved” promotes normal digestion in the intestines ; 
(f) That “Gall-Flo Improved” is a “tested prescription” ; 
(g) That “Gall-Flo Improved” is a “digestive tonic” ; 
(h) That “Gall-Flo Improved” stimulates the natural functioning of the 
liver, gall bladder ; 
(j) That “Gall-Flo Laxative Tablets” causes a movement in “nature’s own 
gentle way”; : 
(k) That “Gall-Flo Laxative Tablets” will rid one of: 
1. Headaches; 
2. Nausea ; 
3. Irritability ; 
(1) That “Gall-Flo Laxative Tablets” is effective as a “guard against winter 
ills”, or that it tones the ‘‘system.”’ 
(m) That “Gall-Flo Laxative Tablets” stimulates the flow of bile, or that 
it “corrects” stomach, liver, or gall-bladder disorders ; 
(i) That “Gall-Flo Laxative Tablets” is a ‘magic regulator’ for constipation, 
or a competent treatment or an effective remedy for said condition, unless 
limited to the temporary relief thereof. 


Respondent further agreed to cease and desist from using the words 
“Gall-Flo,” or any similar words or words of similar meaning as a 
part of the trade name for either of its products. (Feb. 8, 1938.) 

02041. Medicinal Preparation—Qualities and Composition.—Albert J. 
Kraus, an individual trading and doing business as United Sales and 
Manufacturing Co., 209 State St., Binghamton, N. Y., vendor-adver- 
tiser, was engaged in selling a medicinal preparation designated Ice- 
Mint, and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise : 


(a) That Ice-Mint: 
1. Will overcome or heal piles; 
2. Is a remedy for piles; 
3. Is of value in the treatment of rectal soreness ; 
4, “Heals” the affected parts or is a healing preparation ; 
5. Makes feet feel fine or will end foot misery or give foot joy unless 
limited to tired burning feet; 
6. Is a foot remedy ; 
7. Is of value in the removal of corns or callouses; 
8. Will prevent foot odors or will keep feet sweet and comfortable; 
9. Is the secret for fine healthy feet; 
10. Keeps one free from foot troubles; 
11. Will make rough, chapped, and red ugly hands soft, white, and 
beautiful. 
12. Contains nature’s greatest beautifier ; 
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18. Is replacing old style creams and lotions because its beautifying 
qualities are so quickly seen; 

(b) That summer chafing, pimples, rash, or skin irritations can be “over- 
come” by the use of Ice-Mint; 

(c) That Ice-Mint is the proper treatment for any abrasion of the skin such 
as summer rash, pimples, chafing, cuts, or insect bites, unless limited to its 
cooling and soothing effect ; 

(d) That Ice-Mint is a purifying cream; 

(e) That Ice-Mint is of value in the treatment of croup or catarrh; 

(f) That Ice-Mint is a competent treatment for colds unless limited to easing 
the congestion of head colds; 

(g) That Ice-Mint is of value in relieving the pain caused by muscular rheu- 
matism or neuritis, unless limited to its cooling and soothing effect; 

(h) That Ice-Mint acts as a tonic to the skin; 

(i) That Ice-Mint has all the medication of an efficacious remedy ; 

(j) That Ice-Mint has value in the treatment of pimples or blackheads, unless 
limited to a cooling, soothing, or softening effect ; 

(k) That by the use of Ice-Mint one may have a beautiful skin or a clear 
complexion ; 

(1) That Ice-Mint will avoid or prevent infection ; 

(m) That Ice-Mint is of value in the treatment of or relief of headaches, 
unless limited to its use as a cooling, soothing application for simple headaches; 

(n) That Ice-Mint is of value in the treatment of Eezema, unless limited to 
its cooling or soothing effect when applied externally ; 

(0) That Ice-Mint is of value in the treatment of sore throat or laryngitis, 
unless limited to its soothing, cooling, or congestion-easing effects when taken 
orally or inhaled; 

(p) That Ice-Mint is of value in the treatment of or relief of lameness; 
unless limited to its cooling or soothing effects when applied externally in cases 
of athletic soreness or superficial muscular ‘aches due to fatigue or exposure: 

(q) That by using Ice-Mint one may stand all day or walk for miles without 
having his feet ache, burn, or perspire ; 

(r) That Ice-Mint will prevent new shoes from bothering one or will cause new 
shoes to feel like an old boot; 

(s) That there is nothing better than Ice-Mint for the relief of foot troubles. 
(Feb. 19, 1938. ) 

02042. Hearing Aid Device-—Qualities and Earnings.—Godsend Hear- 
ing Aid Co., a corporation, 4204 Davis Lane, Cincinnati, Ohio, 
vendor-advertiser, was engaged in selling products designated God- 
send Hearing Aid and Amplifier, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise : 

(a) That the product will enable one to hear like normal; 

(v) That the product will overcome the obstacle of the advanced hearing 
defect of those totally deaf; 

(ce) That without 400 percent amplification or any other percentage of 
amplification no other hearing device can be of the greatest assistance ; 

(d) That respondent’s amplifier affords 400 percent amplification or any 
other percentage thereof in excess of the actual percentage of amplification: 


afforded ; 
(e) That the product will benefit all hard of hearing persons; 
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(f) That the product alone or in combination with the amplifier will restore 
or bring back normal hearing ; 

(g) That the amplifier is an absolute necessity in cases of advanced impair- 
ment; 

(h) That in the Godsend Hearing Aid alone the respondent has not sacri- 
ficed any feature which could possibly improve its hearing properties ; 

(i) That the product is a perfect hearing aid or it will enable one to hear 
perfectly ; 

(j) That the product or the amplifier or a combination thereof is uncondi- 
tionally “guaranteed” unless the complete terms of the guarantee are clearly 
stated in direct connection therewith in an equally conspicuous manner ; 

(k) That the Godsend Hearing Aid is guaranteed to perform “as well as 
hearing aids selling at any price whatsoever” ; 

(1) That nothing better or nothing more efficient can be made than respond- 
ent’s product; 

(m) That respondent’s product will give strain-free power or that by use of 
the product there will be no distortion or no head noises. 


The respondent further agreed: 


1. Not to make any unmodified representations or claims of earnings in 
excess of the average earnings of respondent’s active full time sales persons or 
dealers achieved under normal conditions in due course of business; 

2. Not to represent or hold out as a chance or opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
sales persons or dealers under normal conditions in due course of business; 

3. Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as,” or any equivalent expression any amount 
in excess of what has actually been accomplished by one or more of respond- 
ent’s sales persons or dealers under normal conditions in due course of business ; 

4. That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings such word 
or phrase shall be printed in type equally conspicuous with as to form at least 
one-fourth the size of the type used in printing such statement or representa- 
tion of earnings. (Feb. 17, 1938.) 


02043. Matrimonial Pamphlets—Opportunities—Martin Rowan, an 
individual trading as Jane Fuller Club and Martin Rowan’s Social 
Club, Box 1888M, Milwaukee, Wis., vendor-advertiser, was engaged 
in selling pamphlets containing social information, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That he will send Post Office addresses of women to those answering 
his advertisements, unless and until the respondent furnishes the complete 
Post Office addresses ; 

(b) That respondent will bring the same “ecstacy” to all that he may have 
brought to some; 

(c) That the percentage of failures of marriages resulting from postal court- 
ship is smaller than the percentage of failures of marriages resulting from 
conventional courtship ; 

(d) That all that is necessary for respondent to secure satisfactory results 
for one is for the respondent to be furnished with a clue as to one’s wishes; 

(e) That “there are many good ladies seeking for just such a gentleman as 
you.” (eb. 14, 1938.) 
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02044, Correspondence Course—Qualities and Government Use.—George 
KE. Crandall and Ben C. Matthews, copartners, operating under the 
firm name of Dr. Crandall’s Standard Institute, York, Penn., vendor- 
advertisers, were engaged in selling a Correspondence Course in Nat- 
ural Therapeutics, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That any number or percentage of people have turned from drugs and 
medicine to drugless methods for combating disease unless such statement is 
supported by reliable statistics ; 

(ob) That the medical profession is full of humbug or pretense; 

(c) That doctors dose the people with medicine which they do not believe in 
or use themselves ; 

(d@) That the course has been “selected” by any branch of the Public Works 
Administration or otherwise representing or implying that the course is used 
or has been used or is approved or has been approved by any branch of the 
Federal Government ; 

(e) That the use of drugs is on the decline; 

(7) Inferentially or otherwise that the method will be effective ‘after all 
other methods have been tried and failed” ; 

(g) Inferentially or otherwise that the methods in respondents’ course will 
be effective for— 

1. Asthma, 
2. Constipation, 
3. Diabetes, 
4. Ulcers, 
5. Rheumatism, 
6. Neuritis, 
. Varicose veins, 
8. Tuberculosis, 
9. Gall bladder disease ; 
10. Liver disease, 
11. Arteriosclerosis, 
12. Heart trouble, 
13. Lues, 
14. High blood pressure, 
15. Nervous disturbances, 
16. Goitre, 
17. Overweight, 
18. Digestive derangements, 
19. Hemorrhoids, 
20. Piles, 
21. Acute indispositions and illness of any kind, 
22. Female disorders, 
23. Bright’s disease, 
24. Venereal diseases, 
25. Catarrhal diseases, 
26. Respiratory or intestinal troubles, 
27. Hay fever, 
28. Colitis. 
(h) That the course will enable one to become a health “specialist.” 
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The respondents further agreed to cease and desist from using the 
word “Standard” as a part of their trade name. 

The respondents further agreed to cease and desist from using the 
word “Master” as part of the trade name for the course. 

The respondents further agreed to cease and desist from represent- 
ing that any student could earn any definite amount within any 
period of time unless the respondents had evidence that a substantial 

majority of their students were actually earning said amount. 
_ The respondents further agreed to cease and desist from represent- 
ing that they had instructors in the United States or in any foreign 
land where their students might secure practical instructions after 
completing their course unless and until respondents had a contract 
with such instructors to that effect. (Feb. 21, 1938.) 

02045. Stock Feed Concentrate—Qualities and Composition—Ward A. 
Marshall, an individual trading as Marshall Feed Co., Clay Center, 
Kans., vendor-advertiser, was engaged in selling a stock feed concen- 
trate designated Syntha-Mixer, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That respondent’s Syntha-Mixer is “guaranteed” to make a superior 
feed ; 

(bo) That Syntha-Mixer makes a “perfectly balanced” feed or contains “all” 
the necessary ingredients to make a “perfectly balanced” feed ; 

(c) That Syntha-Mixer contains more vitamins than any other feed on the 
market ; 

(d) That Syntha-Mixer is essential to health, production, or reproduction; 

(e) That Syntha-Mixer formula is the first to perfect a stabilized suspen- 
sion of iodine; 

({) That Syntha-Mixer is an “all vitamin” concentrate; 


(g) That Syntha-Mixer produces results not obtained by any other mixer 
on the market; 

(h) That the Clo-Trate in Syntha-Mixer supplies “all” the vitamin D needed, 
or that it “assures” high egg production, strong firm egg shells or well developed 
bones in chickens; or that the vitamins in Clo-Trate are more effective than 
in other similar products; 

(i) That iron is totally or substantially lacking in most feeds; 

(j) That the ingredients of Syntha-Mixer are “glandular activators”; 

(k) That Syntha-Mixer is “life giving or life sustaining’ unless limited to 
the nutritive or therapeutic value of its component ingredients. (Feb. 21, 1938.) 


02046. Cosmetics—Qualities—Lehn & Fink Products Corp., a corpo- 
ration, Bloomfield, N. J., vendor-advertiser, was engaged in selling 
cosmetics designated Tussy Flozor, Tussy Eye Cream, Tussy Emulsi- 
fied Cream, Tussy Rich Cream, Tussy Wind and Weather Lotion, 
Tussy Lip Pomade, and agreed in soliciting the sale of and selling 


STIPULATIONS 1431 


said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That Tussy Flozor “revives” tired-looking or dull or lusterless hair ; 

(b) That Tussy Plozor makes hair any shade lighter “instantly,” or that it 
“brings back” sunlit beauty or “restores” copper gleam ; 

(c) That Tussy Eye Cream prevents “that dry crepy look that makes eyelids 
old and wrinkled” ; 

(d) That Tussy Emulsified Cream lubricates the “tissues”; 

(e) That Tussy Rich Cream will give “nourishment” to the skin or “combat” 
wrinkling ; 

(f) That Tussy Wind & Weather Lotion is healing or penetrating; 

(g) That Tussy Rich Cream replenishes the natural oils of the skin; 

(kh) That Tussy Rich Cream prevents or improves an undernourished condi- 
tion of the skin; 

(i) That Tussy Rich Cream is healing or enriching to the skin; 

(j) That Tussy Emulsified Cleansing Cream is composed chiefly of vegetable 
oils; 

(k) That Tussy Rich Cream is effective for wrinkles; 

(1) That Tussy Emulsified Cleansing Cream will “rid” the pores of impurities 
or that its ingredients replenish the natural oils of the skin or that it is pene- 
trating; 

(m) That Tussy Wind & Weather Lotion will “heal” the skin or end the 
effects of exposure; 

(vn) That Tussy Lip Pomade is “healing” ; 

(o) That Tussy Flozor is “herbal”, unless the amount of herbal ingredients 
is clearly stated in direct connection therewith and in an equally conspicuous 
manner ; 

(p) That any of respondent’s products will “prevent summer complexion.” 
(Feb. 23, 1938.) 


02047. Medicinal Preparations—Qualities—No Wheez Corp., a corpo- 
ration, 22514 N. Main St., St. Charles, Mo., vendor-advertiser, was 
engaged in selling medicinal preparations designated No Wheez 
Cough Syrup and No Wheez Asthma and Hay Fever Remedy, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or other- 
wise: 

(a) That respondent’s products will give “lasting” relief; 

(bv) That respondent’s products contain no narcotics or harmful ingredients ; 

(c) That users of respondent’s products will enjoy good health ; 

(d@) That respondent’s products are unlike ordinary remedies ; 

(e) That respondent’s products are a startling discovery ; 

(f) That respondent’s products have been found effective in all kinds of 
Cases ; 

(g) That asthma yields to respondent’s products or is relieved by them; 

(hk) That respondent’s products are harmless ; 

(i) That respondent’s products will prevent, stop, or check coughs, colds, 
chest colds, sore throat, or bronchial coughs or colds; 

(j) That respondent’s products are effective remedies for sore throat, head 
colds, smoker’s cough, chronic bronchial cough, bronchitis, or whooping cough ; 
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(k) That respondent's products go deeper than merely soothing irritated 
membranes, or act directly on the source; 

(1) That respondent’s products stop coughs at the beginning ; 

(m) That respondent’s products will cure colds or asthma, or rid the user 
of colds; 

(n) That respondent’s products will give results regardless of duration of 
the cold or how severe ; 

(o) That respondent’s products were developed after scientific experimenta- 
tion ; 

(p) That respondent’s products have sent scores of apparently hopeless cases 
back to work ; 

(q) That respondent’s products will restore health ; 

(r) That one or more bottles of respondent’s products will cause the hay 
fever or asthma to go, or will cure or overcome asthma or hay fever. 


The respondent further agreed to cease and desist from the use 
of the names “No Wheez Asthma and Hay Fever Remedy” and “No 
Wheez Cough Syrup” for the products so designated. (Feb. 23, 
1938.) 

02048. Hair Removing Device—Qualities.—J. O. Davis, an individual 
trading as Baby Touch Hair Remover Co., 2320 Olive St., St. Louis, 
Mo., vendor-advertiser, was engaged in selling a device designated 
Baby Touch Hair Remover, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise : 

(a) That the use of respondent’s device restores youth and beauty to the 
skin ; 

(b) That the use of respondent’s device will keep the skin as soft and 
smooth as a child’s; 

(c) That the use of respondent’s device will retard the growth of the hair 


or cause the hair to become lighter in structure or color, or stunt the growth 
of the hair; 


(d) That the use of respondent’s device will gradually destroy the hair 
growth or eradicate the hair; 

(e) That respondent’s device does not irritate the skin; 

(f) That through the use of respondent’s device final riddance of unwanted 
hair is obtained; 

(g) That there is no stubby regrowth of hair when respondent’s device is 
used ; 


(h) That through the use of respondent’s device the hair on the legs will 
vanish ; 


(i) That the use of respondent’s device will lessen the strength of the hair 
roots; 


(j) That continued use of respondent’s device will keep skin free from hair 
growth; ‘i 


(k) That respondent’s device is used by over one million women, or any 
other number not substantiated by reliable records. (Feb. 24, 1988.) 

02049. Household Supplies, Cosmetics, Ete.—Free Goods, Prices, Compo- 
sition.—Morris Gordon and Moses Gordon, copartners doing business 
under the trade name of Family Supply Co., Miami Bldg., Fifth and 
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Elm Sts., Cincinnati, Ohio, vendor-advertisers, were engaged in sell- 
ing household supplies, cosmetics, etc., and agreed in soliciting the 
sale of and selling said products in PURI commerce to cease and 
desist from representing directly or otherwise: 


(a) Using the word “Free” as descriptive of alleged gift articles, when in 
fact such articles are not given free but are given as a consideration to a person 
or persons for services performed ; 

(0) Representing that respondents’ prices are low or that customers may 
obtain respondents’ merchandise at prices that are Big Bargains because of 
respondents’ tremendous cash buying power; 

(c) Representing that respondents’ sales-persons earn various articles ‘at no 
eost,” have “nothing to buy,” or may fill or furnish their homes with beautiful 
things without cost or at the expense of respondents ; 

(d@) Using the word “Gold” as part of the trade name for a razor not made 
entirely of gold; 

(e) Representing that their Moth Tabs— 

1. Are guaranteed to last four (4) months; 

2. Rid the home of moths; 

3. Provide a modern scientific method of eradicating the moth evil in 
any home; 

4. May be placed wherever one keeps his clothes or bedding and his moth 
troubles are over; 

(f) Using the word “antiseptic” as part of the trade name of their shaving 
cream ; 

(g) Using the word “Almond” as part of the trade name for a cream lotion 
containing a synthetic almfond oil or cream, unless so indicated in type 
equally conspicuous with the type used in the trade name of said commodity ; 

(h) Representing that respondents’ “Peroxide Cream” “penetrates” the skin; 

(i) Representing that respondents’ “Vanishing Cream” is absorbed by the 
pores ; 

(j) Representing that respondents’ “Cold Cream Facial Soap” will keep the 
complexion clear. (Feb. 25, 1938.) 


02050. Foot Device—Qualities—C. H. Stemmons, individually and 
trading as C. H. Stemmons Mfg. Co., 417 East 18th St., Kansas City, 
Mo., vendor-advertiser, was engaged in selling a device designated 
Airflow Arch-Ezurs, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) Representing that his devices are the greatest invention for foot suf- 
ferers of modern times; 
(b) Representing that his devices— 
End foot suffering after all else fails; 
. Relieve pain instantly ; 
Have massagic arch wings; 
. Bring quick relief to flat feet, weak arches, metatarsal pains, burning 
callouses, bunions, swollen ankles, and tired aching feet; 
Are “the arch support with everything” ; 
Provide perfect fit; 
Provide triple support to the foot; 
Hold bones, muscles, arches, and ligaments in Barcee 
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Provide comfort, relaxation, and ease with every step; 
Provide the best corrective measure one can take ; 
Promote free, unrestricted movement of bones, muscles, and ligaments 
of the feet; : 
Quickly remove the pressure from sensitive nerves, tissues, and blood 
vessels ; 
Take the jolts and jars off the spine, increase circulation, and tone the 
muscles of the spine; 
Bring joy, comfort, and happiness to every person, whether yonng or 
old ; 
Keep one from suffering with a dull ache in the lower part of their 
back or a tired ache in their neck and other parts of their body ; 
Give “insurance” against that tired, worn-out feeling ; 
Strengthen the foot structure by massagic exercise ; 
Are the answer to civilization’s foot problems; 
By means of their cushioned heels, allow the arterial blood to flow 
into the heel, feeding the lymphatic glands and the end nerves of 
the toes; 


. Strengthen the entire foot; 

. Provide everlasting foot relief; 

. Keep the feet young; 

. Relieve and correct three parts of the foot, which are the basic cause 


of all foot trouble, pain and anguish; 


. Insulate the foot from hot and cold pavements ; 


Prevent or correct foot troubles, and assist nature in toning muscles 
and correcting the malformation in the feet; 


. Provide nature’s way of foot correction ; 
. Restore muscles to their normal tone; 
28. 


Are the most comfortable arch supporters on the market. 


(c) Representing that with his devices foot relief is “guaranteed”; or that 
his devices provide more foot comfort than any other arch support on the 


market ; 


(d) Representing that the following ailments are necessarily due to fallen 
arches, namely: 


NAAoar WON et 


. Sweating of the feet; 


Bunions; 
Swollen ankles; 


. Tired feet; 


Aching feet; 


. Pains in the back; 


Aches in the neck and other parts of the body; and that respondent’s 
devices can relieve the causes of said conditions; 


(ec) Representing that his devices cause an air suction in the shoes that will 


keep the 
i, 
2% 


feet always 
Dry and cool; 
In a healthy condition ; 


(f) Representing that no other arch support on the market embodies all the 


scientific 


corrective features of respondent’s devices; 


(g) Representing that fatigue after long hours, or a dull ache at the back 
of the neck or a tired ache in the lower part of the back are symptoms of foot 
trouble and that respondent’s devices can relieve or eliminate said symptoms; 

(h) Representing that only respondent’s devices haye— 


uf 
2. 


Massagic Arch-Wings ; 
Patented construction ; 
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3. Most resilient Air-suction Metatarsal made; 
4. Soft resilient shock absorbing heel cushions; 
(i) Representing that his devices are offered at a special price for a limited 
period of time, when the price at which said devices are offered is the usual and 
regular selling price thereof. (Feb. 28, 1938.) 


02051. Gasoline Dope—Qualities—Harry E. Adams, an individual, 
operating under the trade name of Electro-Thermo Works, 607 E. 
Maywood Ave., Peoria, Ill., vendor-advertiser, was engaged in selling 
a gasoline dope designated Thydro-X, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Thydro-X will result in gasoline giving extra mileage; 

(b) That Thydro-X is guaranteed to increase mileage from 25 percent to 50 
percent ; 

(c) That Thydro-X will increase mileage from 16 to 22 miles per gallon; 

(d) That Thydro-X is a mile increasing compound; 

(e) That Thydro-X will save money on gasoline; 

(f) That by using Thydro-X from $4.50 to $9.00 can be saved on every 100 
gallons of gasoline; 

(g) That the use of Thydro-X will result in a far better running motor; 

(h) That Thydro-X wili cause motors to start easier and with less choking 
resulting in a saving of oil; 

(4) That Thydro-X makes gasoline of whatever grade cost less; 

(j) That Thydro-X will remove or prevent carbon; 

(i) That Thydro-X will cause motors to last longer with less repair bills 
due to carbon removing agency and high temperature lubricant, contained in 
such product; 

(1) That by the use of Thydro-X cheap, low grade gasoline is quickly changed 
to high grade, with a saving of from three to six cents per gallon; 

(m) That Thydro-X& will greatly improve the performance of a motor; 

(nv) That the powerful gas from Thydro-X penetrates to every part where 
carbon is deposited, including parts from which it is impossible to remove the 
carbon without taking the engine down; 

(o) That sticking valves are eliminated by the use of Thydro-X ; 

(p) That Thydro-X can be used in kerosene with the same convincing results 
as with gasoline. 

The respondent further agreed to cease and desist from represent- 
ing that the trial offer of Thydro-X is free so long as any charges, 
including postage, are made under such trial offer, or so long as the 
payment of the purchase price is required before shipment of the 
product under such trial offer. 

The respondent further agreed to cease and desist from represent- 
ing that any amount can be earned by a salesman in the sale of 
Thydro-X, if such amount is greater than can be actually earned by 
the average salesman under normal conditions, and in the due course 
of business. 

The respondent further agreed to cease and desist from the use of 
any so-called Certificate and Seal of Approval awarded by the Auto- 
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tomotive Test Laboratories of America, or from any representation 
to the effect that Thydro-X has been tested or approved by any lab- 
oratory, unless such product has in fact been approved or accepted 
by an accredited testing laboratory. (Feb. 4, 1938.) 

02052. Termite Exterminator—Qualities—Vaccinol Products Corp., 
a corporation, 602 Randolph Bldg., Memphis, Tenn., vendor-adver- 
tiser, was engaged in selling a treatment for the control of termites 
designated Vaccinol, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That Vaccinol is an absolute exterminator, is permanent, gets rid of 
termites, completely penetrates every possible channel where termites might 
thrive, frees property of termites, or any other terminology which would im- 
port or imply that the said product is more than a palliative treatment effective 
for only a limited period of time; ¥ 

(b) That respondent has been engaged in treating property for termites, by 
the use of Vaccinol or otherwise, for 15 years; 

(c) That respondent or its product holds the highest efficiency rating in 
this country ; 

(d) That ground poisoning is ineffective ; 

; (e) That Vaccinol imparts to wood any fire retarding properties. (Mar. 1, 
1938.) 


02053. Tableware—Free Goods and Prices—Edward J. Harris, an in- 
dividual doing business as Retail Business Stimulators, 417 South 
Dearborn St., Chicago, Ill., vendor-advertiser, was engaged in selling 
Tableware as business stimulators, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) Directly or by reasonable implication, that respondent furnishes free 
outfits of silverware when the outfits so furnished do not include a set of 
silverware ; 

(b) That respondent’s so-called silverware deal costs the merchant only 1¢ 
so long as the merchant is required to pay more than that amount; 

(c) That any offer regularly made is a “special” offer: 

(d) That any article is “free” unless such article is given without requiring 
the purchase of other articles or the rendering of other services; 

(e) That the value of respondent’s sets of silverware is any amount in 
excess of that for which they are regularly sold; 

(f) That any set of silverware is a “complete” set unless it consists of a 
sufficient number and variety of pieces to the minimum requirements for a 
table service ; 

(g) That respondent “guarantees” commissions or income; 

(h) That respondent offers the merchant a plan whereby he can secure cash 
sales of any definite amount or that the cost of respondent’s plan is any amount 
less than the actual investment required ; 

(1) That respondent’s plan sells on sight. (Mar. 1, 1938.) 


02054. Medicinal Preparation—Qualities—Berdye H. Sigel, individu- 
ally and as Si-Noze Co. and Si-Noze Labs., 207 Arcade Bldg., Los 
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Angeles, Calif., vendor-advertiser, was engaged in selling a medicinal 
preparation designated Si-Noze, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That Si-Noze will give either amazing or quick relief from sinus trouble, 
eatarrh, or Hay Fever; 

(b) That Si-Noze shrinks the nasal mucous membranes, releases accumulated 
discharges, stops sneezing, sniffling, or blowing, or restores normal breathing, 
unless such representations are limited to such benefits as may reasonably be 
expected in those conditions to result from its aid in temporarily shrinking the 
mucous membrane and the soothing and palliative action of the preparation; 

(c) That one may give Si-Noze a test without risking a cent; 

(ad) That Si-Noze is an amazing treatment; 

(e) That Si-Noze has done or will do more than give temporary palliative 
relief in the treatment of the pain or distress caused by sinus infection, catarrh, 
Hay Fever, or head colds; 

(f) That Si-Noze causes drainage of the sinuses; 

(g) That Si-Noze is the latest product of scientific or medical research. 

The respondent further agreed to cease and desist from the use of 
the word “Labs.” or in any other way representing that she main- 
tained a laboratory where medical research was carried on. (Mar. 
3, 1938.) 

02055. Medicinal Preparation—Qualities and Government Use.—Cutter 
Laboratories, a corporation, 4th and Parker Sts., Berkeley, Calif., 
vendor-advertiser, was engaged in selling medicinal preparations 
designated Poisonok and Poisonivi, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That respondent’s products, when taken internally by drops, ‘‘vaccinate” 
for an entire season; 

(bv) That respondent’s products are used by any branch of the Government 
or any company, unless and until same is a fact. (Mar. 3, 1988.) 

0332. Medicinal Preparations—Qualities—E. KE. Paddock, an indi- 
vidual trading as Dr. E. E. Paddock, P. O. Box 5805, Kansas City, 
Mo., vendor-advertiser, was engaged in selling medicinal prepara- 
tions which purported to be a treatment for gal) bladder irritations 
and a palliative treatment for the symptoms of gall stones, and 
agreed in soliciting the sale of and selling said products in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 

(a) That his products constitute a treatment of broad scope ; 

(b) That his treatment will prove that one’s sickness need no longer take 


one’s strength or be permanently injurious; 
(c) That his treatment will produce a condition helpful to the restoration 
of normal functioning of the organs involved or will aid in repairing harm 
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already done, unless in direct connection therewith it is stated that such 
benefits would not result in cases where malignancy is the cause of the com- 
plaint or in some cases where gallstones are the cause of the complaint ; 

(d) That by reading his booklet one will be aided in deciding whether one 
wants to be improved in health or to continue in sickness ; 

(e) That because his medicines may have helped others they sbould help any 
one else; 

(f) That the symptoms of gall bladder irritations and the symtoms of gall- 
stones are practically the same. 


It was understood and agreed that this stipulation was supple- 
mental to and in no way changed the terms of Stipulation No. 0332, 
and upon the acceptance and approval of this stipulation by the 
Commission, the terms of both became of full force and effect. 
(Mar. 4, 1938.) 

02056. Toilet Preparations—Free Goods and Qualities—Roban Labo- 
ratories, Inc., a corporation, Middleburg, Va., vendor-advertiser, was 
engaged in selling Roban C24 Cleansing Cream, Roban N36 Tissue 
Cream, and Roban Skin Freshener, and agreed in soliciting the sale 
of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That any article is “free” when the price thereof is included in the pur- 
chase price of other articles, or unless said article is given without the payment 
of money or the rendering of a service; 

(bo) That Roban’s Skin Freshener is a skin “tonic”; 

(c) That either of the preparations “smooths away lines” ; 

(d) That any of the preparations is “nature’s” aid to youth, or that by the 
use of any of the products the skin or the complexion will be more youthful, 
or that any of the products will keep the skin youthful or young, or restore 
youthful firmness ; 

(e) That any of the products will “feed” the skin; 

(f) That the products penetrate into the pores, or tone up the pores, or close 
the pores to impurities ; 

(g) That the products are “nourishing,” or that they contain “nourishing” 
oils, or that they “nourish” the skin; 

(h) That Roban N86 rejuvenates or lubricates the tissues; 

(i) That Roban C24 stimulates the skin, or tones the tissues or renews youth- 
ful vigor; 

(j) That Roban N86 replaces or stimulates the flow of natural oils in the 
skin ; 

(k) That Roban 024 “breaks up those tiny crystals of -perspiration on your 
skin that magnify and concentrate the rays of the sun”; 

(1) That the products alone or in combination “smooth years away” from 
the face; 

(m) That the products alone or in combination will remove or smooth away 
wrinkles or lines; 

(n) That Roban C24 will “correct” dry skin, or overoiliness, or refreshen or 
invigorate undernourished skin; 

(o) That respondent owns, maintains, or operates a branch in Vienna, Paris, 
or any foreign city or country when such is not a fact. 
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The respondent further agreed to cease and desist from using the 
word “Laboratories” as a part of its trade name, or from represent- 
ing in any other manner that it maintained, owned, or operated a 
laboratory wherein research tests concerning the products were made 
by a competent scientist, unless and until such was a fact. (Mar. 
7, 1938.) 

02057. Medicinal Preparations—Qualities—Clara Stanton, an indi- 
vidual trading as Clara Stanton, Druggist to Women, 313 Fourteenth 
St., Denver, Colo., vendor-advertiser, was engaged in selling prepara- 
tions designated Anti-Fat Tablets and Bust Developing Cream, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That respondent’s cream will nourish or develop the bust; 

(b) That through the use of respondent’s tablets one may “peel off pounds” ; 

(c) That respondent’s tablets safely reduce excess weight without diet or 
exercise unless qualified to indicate that reasonable diet and exercise are 
recommended ; 

(d@) That users of respondent’s tablets reduce from 10 to 15 pounds in two 
months or any definite figure or time; 

(e) That respondent’s tablets “get rid of’ waste or fat, or, will ‘keep the 
body free of waste”; 

(f) That respondent’s tablets are safe or harmless unless such statements 
specifically exclude persons who have a marked sensitivity to iodine or who 
lave a marked hyperplasia of the thyroid; and such statements are also ac- 
companied by a warning against variance of the dosage or continuance of the 
use of the tablets beyond the time for which they are prescribed. 


The respondent further agreed to cease and desist from designating 
any of her products as Bust Developing Cream, or Triple Strength 
Anti-Fat Tablets. (Mar. 7, 1938.) 

02058. Toothpaste—Qualities—Dr. Johann Strasska, Inc., Ltd., a 
corporation, 1016 W. Eighth St., Los Angeles, Calif., vendor-ad- 
vertiser, was engaged in selling a toothpaste designated Strasska 
Toothpaste, and agreed in soliciting the sale of and selling said prod- 
uct in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Strasska Toothpaste tones and stimulates gums; 

(b) That Strasska Toothpaste will give one perfect white teeth, or firm, 
healthy gums; 

(c) That Strasska Toothpaste will protect the teeth ; 

(d) That Strasska Toothpaste cleans not only the outer surfaces but down 
in the crevasses and between the teeth; 

(e) That Strasska Toothpaste is rich in penetrating oils; 

(f) That Strasska Toothpaste neutralizes acids; 

(g) That Strasska Toothpaste is concentrated or penetrating ; 

(h) That Strasska Toothpaste sweetens the breath for hours; 

(i) That Strasska Toothpaste polishes by improving the natural lustre of the 
enamel ; 
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(j) That Strasska Toothpaste is the original Hollywood dentifrice ; 

(k) That Strasska Toothpaste is a beauty treatment ; 

(1) That Strasska Toothpaste is the most efficient cleanser known to the 
dental profession, or is the most effective toothpaste one can use, 

(m) That Strasska Toothpaste gives a magic touch to teeth; 

(n) That Strasska Toothpaste is a purifying or super dentifrice ; 

(0) That Strasska Toothpaste will restore the natural whiteness to teeth. 


It was understood and agreed by the parties hereto that this stipu- 
lation was not in lieu of, but was supplemental to, stipulation No. 
1843, theretofore executed by the respondent, Dr. Johann Strasska, 
Inc., Ltd., as Dr. Johann Strasska Laboratories, Inc., Ltd., and ac- 
cepted and approved by the Commission on October 12, 1936. (Mar. 
7, 1938.) 

02059. Medicinal Preparation—Qualities—Fratelli Branca & Co., Inc., 
a corporation, 12 Desbrosses St., New York, N. Y., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Fernet- 
Branca, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That Fernet-Branca will relieve stomach “disorders,” or regulate the 
functioning of the stomach or intestines, or is a “regulator”; 

(bo) That Fernet-Branca is the “best” remedy for overfulness of the stomach 
or indigestion or is incomparable, irreplaceable, or unique as a digestive aid; 

(c) That the use of Fernet-Branca will give the body resistance to inclemency 
of the weather ; 

(d) That the regular or constant use of Fernet-Branca will relieve indiges- 
tion or improve the digestion or health; 

(e) That Fernet-Branca is guaranteed as a regulator or is a regulator of the 
stomach or bowels; 

(f) That Fernet-Branca will “perfect” the digestion ; 

(g) That the use of Fernet-Branca will guard against stomach ailments or 
relieve “a bad stomach” or “relieve inSomnia” ; 

(h) That Fernet-Branca will give relief to those who digest their food badly, 
or overcomes difficult or poor digestion ; 

(i) That the use of Fernet-Branca will make or keep one “healthy,” or will 
promote, maintain, or improve the “health,” or enable one to regain health; 

(j) That no remedy is quicker or more effective than Fernet-Branca ;. 

(k) That Fernet-Branca is a unique stomachic or the only one of its kind; 

(1) That Fernet-Branca is a proven remedy for stomach troubles, or gives 


instant relief. (Mar. 8, 1938.) 

02060. Machine—Karnings and Opportunities—Brass Products, Inc., 
a corporation, 226 North Clinton St., Chicago, Ill., vendor-advertiser, 
was engaged in selling Wizard Coil Cleaning Machines, and agreed 
in soliciting the sale of and selling said product. in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) Making unmodified representations or claims of earnings in excess of 


the average earnings which purchasers of respondent’s machines have achieved 
under normal conditions in the due course of business; 
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(0) Representing or holding out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of the pur- 
chasers of respondent’s machines under normal conditions in the due course of 
business ; 

(c) Representing or holding out as maximum earnings by the use of such 
expressions as “up to,” “as high as,” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of the pur- 
chasers of respondent’s machines under normal conditions in the due course of 
business. 

The respondent hereby further agreed in soliciting the sale of its 
product in interstate commerce that in future advertising where a 
modifying word or phrase was used in direct connection with a spe- 
cific claim or representation of earnings, such word or phrase would 
be printed in type equally conspicuous with, as to form, and at least 
one-fourth the size of the type used in printing such statement or 
representation of earnings. (Mar. 9, 1938.) 

02061. Cosmetics—Qualities—Enoch Morgan’s Sons Co., a corpora- 
tion, 489 West St., New York, N. Y., vendor-advertiser, was engaged 
in selling cosmetics designated Sapolio Powder and Sapolio Toilet 
Soap, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise: 

(a) That Sapolio Powder protects the skin; 

(6) That Sapolio Toilet Soap is a penetrating soap; 

(c) That Sapolio Toilet Soap will invigorate or stimulate the kin, or will cut 
below the surface thereof; 

(d@) That Sapolio Toilet Soap prevents chapping; 

(e) That Sapolio Toilet Soap has a revitalizing action; 

(f) That Sapolio Toilet Soap is absolutely neutral or soothing; 

(g) That Sapolio Toilet Soap will remove stubborn stains or hidden dis- 
colorations. (Mar. 9, 1938.) 

02062. Building Materials—Qualities and Disparaging Competitive Prod- 
ucts.—Johns-Manville Corp., a corporation, 22 E. Fortieth St., New 
York, N. Y., was engaged in manufacturing Johns-Manville Asbestos 
Cement Shingles, Johns-Manville Asbestos Cement Roofing Shingles 
and Johns-Manville Rock Wool Home Insulation, and Johns-Man- 
ville Sales Corp., a corporation, 22 E. Fortieth St., New York, N. Y., 
was engaged in selling these products and Johns-Manville Steeltex, 
and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directly or 
otherwise: 

(a) That the use of Johns-Manville Steeltex will entirely eliminate the 
cracking and/or falling of plaster ; 

(b) That the use of Johns-Manville Rock Wool Home Insulation will cause 
rooms to be “warm, cozy, and easy to heat”; 

(c) That competing products of substantially the same composition as those 
Johns-Manville products which contribute the three-fold insulation or protection 
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claimed for Triple-Insulated houses or competing products possessing the same 
properties as those Johns-Manville products will not accomplish the same results 
as those claimed for Johns-Manville Triple-Insulated houses ; 

(d@) That any one of two or more identical houses depicted in an advertise- 
ment possesses characteristics or qualities superior to those of other houses 
so depicted ; 

(e) That Johns-Manville Rock Wool Home Insulation is superior to or more 
effective than competing Rock Wool Insulations of the same thickness, density, 
and thermal efficiency ; 

(f) That Johns-Manville Rock Wool Home Insulation provides “complete” 
protection against heat or cold. (Mar. 10, 1938.) 

02063. Building Material—Unique Nature and Government Approval.— 
Grace Brothers, Ltd., a corporation, Honolulu, Hawaii, vendor-ad- 
vertisers, were eng Ao in selling building material designated 
Acoustipulp, and Ae in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from represent- 
ing directly or otherwise: 

(a) That the product has ‘the most” intensified power to absorb or control 
sound ; 

(bo) That the product provides ‘the best’”’ in acoustic value; 

(c) That the product will not shrink ; 

(d) That the product has acoustical or physical properties superior to any 
other material ; 

(e) That the product affords “the maximum” of sound absorption, control, 
or insulation ; 

(f) That the product has a higher coefficient of sound absorption than any 
other material in use; 

(g) That the product is fire-resistant or proof against disease germs. 

The respondent further agreed not to publish any communication 
or any excerpt therefrom received from any governmental agency 
or a representative thereof when the respondent had no permission 
to do so, or from otherwise representing directly or indirectly that the 
product had been or was approved by such governmental agency. 
(Mar. 11, 1938.) 

02064. Hair Dressing Preparation—Qualities—Frank A. Whetzel, 
Mrs. Juanita Williamson, Herbert S. Whetzel, William Whetzel, 
Victor Whetzel, Charles Whetzel, John Whetzel, Juanita Whetzel, 
and Mary Whetzel, partners trading as Sasa Distributors, 834 East 
Burnside St., Portland, Oreg., vendor-advertisers, were engaged in 
selling a Hit dressing preparation designated as Sasa Hair Tonic 
and Shampoo, and eS in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That respondents’ product will “kill” or has “killed” Scalp or hair 
troubles; 
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(b) That the use of Sasa will do the heretofore impossible in conditioning 
the hair or removing dandruff; 

(c) That Sasa will restore the hair, or grow hair or renew the hair growth; 

(d@) That Sasa is an adequate remedy or competent treatment for dandruff 
unless limited to its action in removing the loose scales of dandruff or will 
rid the hair of dandruff. That Sasa is a competent treatment or adequate 
remedy for falling hair, eczema or itchy scalp; 

(e) That Sasa will “rid” the scalp of any ailment, or “arrest” scalp ail- 
ments ; 

(f) That one cannot have dandruff if he uses Sasa, or that the use of Sasa 
is a sure way to rid the scalp of dandruff ; 

(g) That Sasa is “guaranteed” to clean up, stop or eliminate dandruff, fall- 
ing hair, eczema or itchy scalp; 

(h) That Sasa will kill the dandruff germ; 

(i) That Sasa arrests scalp ailments; 

(j) That Sasa will heal eczema or has healed cases of long standing 
eczema ; 

(k) That Sasa will loosen dirt which is not affected by other shampoos. 


The respondents further agreed that as officers or directors of any 
corporation then existing or about to be formed, they would not pub- 
lish any claims or assertions contrary to the terms of this stipulation. 
(Mar. 11, 1938.) 

02065. Starch—Qualities—Corn Products Refining Co., a corpora- 
tion, 17 Battery Place, New York, vendor-advertiser, was engaged in 
selling a starch designated Linit, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(@) That the use of Linit in the bath makes the skin soft or smooth, unless 
limited to smoothness resulting from the starch adhering to the skin; 

(b) That the use of Linit in the bath relaxes the nerves; 

(ec) That the use of Linit in the bath will! result in skin charm or beauty or 
feminine loveliness ; 

(ad) That the use of Linit protects the hands against the effects of dish- 
washing or prevents reddening or coarseness, or preserves the whiteness of 
the skin ; 

(e) That Linit lubricates the skin; 

(f) That the use of Linit will lift the facial muscles ; 

(g) That the use of Linit is a recognized beauty secret ; 

(h) That the use of Linit in the bath will give women beautiful bodies or 
skin ; 

(i) That the use of Linit gives instant or lasting results in beautifying the 
skin. (Mar. 11, 1938.) 


02066. Cosmetics and Face Mask—Qualities and Free Goods.—Marta 
Quiros, an individual operating under the trade name of Reyna 
Marie, 522 Fifth Ave., New York, N. Y., vendor-advertiser, was 
engaged in selling two skin creams and a cloth device designated 
Reyna Contour Cream, Reyna Marie Gland Cream and Moldette, and 
agreed in soliciting the sale of and selling said products in interstate 
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commerce to cease and desist from representing directly or 
otherwise: 
(a) That Moldette will— 
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. Mold the contours; 


Reduce double chin; 
Do a face lifting job; 


. Permit the pores to function ; 


Remold drooping muscles into firmness and beauty, or otherwise ; 
Help to fill out hollowed cheeks ; 
Banish old-age lines; 


. Correct drooping corners of the mouth; 
. Eliminate the effect of fatigue and nervous strain ; 


Banish double chin; 

Eliminate tell-tale lines; 

Be the equivalent of a face-lifting job; 

Restore the lovely lines and/or graceful facial contours of youth; 


or making any other representation promising or implying that this product 
will have any appreciable effect in reforming or altering the shape or structure 
of the face, neck, skin, or muscles; 

(b) That anything is given free when in truth and in fact the price thereof 
is included in that of any other article, or when the recipient is required to 
make any payment or perform any service before he is entitled to receive the 


gift; 


(c) That there is no competition in the sale of Moldette or that every woman 
is a Sure buyer; 
(d) That Reyna Contour Cream— 


al 
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Keeps the skin young and smooth; 

Nourishes underlying cells and/or tissues; 

Overcomes sallowness ; 

Banishes crepy throat; 

Will give one a “clear” skin; 

Will remove lines from the eyes, forehead and/or around the mouth; 


. Causes lines to fade away; 


Will normalize the pores; 
Restores youthful freshness to the face, throat, and/or eyes; 


(e€) That any skin cream sold by respondent will rejuvenate the glands, or 
have any effect whatsoever on the glands, or by direct statement or reasonable 
implication, that it— 


Ve 
ae 
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ie 


Causes the body glands to increase their secretions; 

Prevents a decrease in the activity of the cells beneath the surface 
of the skin; 

Will maintain the contour of the face, by any means; 

Prevents wrinkles, or a flabby condition, or a dull, lifeless appear- 
ance; 

Penetrates the outer skin and/or reaches the cell structure beneath ; 


. Will supply a stimulant to cell growth; 
. Supplies nourishment to the cells; or 


Causes cells to resume the activity of youth, or builds up the tissues, 
or corrects lines, wrinkles, and/or crows-feet, and/or restores 
vitality to aging tissues. 
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The respondent further agreed to cease and desist from the use in 
the trade name of any of her products, of the words “Contour,” 
“gland” and “Rejuvenating.” (Mar. 7, 1938.) 

02067. Course of Instructions—Qualities.—International Charm Insti- 
tute, Inc., a corporation, 30 Rockefeller Plaza, New York, N. Y., 
vendor-advertiser, was engaged in selling a course of instructions, 
and agreed in soliciting the sale of and selling said product in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 


(a) That by following respondent’s method women can win and hold the 
love of the men they want; 

(6) That by following respondent’s method women will have power over 
men ; 

(c) That by following respondent’s method men are helpless in the hands 
of women; 

(d) That by following respondent’s method a woman can win and hold the 
love of the man she wants—even in competition with women far more attractive. 

(e) That respondent’s method can develop a hidden power, can make one 
glamorous and irresistible ; 

(7) That respondent’s method is an amazing secret; 

(g) That respondent’s method offers the vital knowledge every woman should 
have for happiness; 

(h) That by following respondent’s method you can win a man’s interest 
instantly on meeting him; 

(i) That by following respondent’s method women can make men’s inten- 
tions “serious” ; 

(j) That by following respondent’s method women can increase their power 
of attraction, and become more glamorous and interesting to men; 

(k) That by following respondent’s course of instructions a woman will be 
able to marry the man she wants; 

(1) That any reduction in price is special so long as that price is the one 
regularly charged for the course; 

(m) That any offer is limited unless all acceptances received after the expira- 
tion of the time specified are refused. (Mar. 14, 1938.) 


02068. Welding Device—Qualities—L. D. Leach, an individual trad- 
ing as LeJay Manufacturing Co., 1406 West Lake St., Minneapolis, 
Minn., vendor-advertiser, was engaged in selling a device designated 
LeJay Electric Arc Welder, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 

(a) That the product will “weld” any metal; 

(0) That the product is made for use anywhere welding is done; 

(c) That the product affords “intense” heat unless qualified to indicate that 
the product affords only the heat equivalent to the energy stored in the battery. 

The respondent further agreed to cease and desist from using the 
expression “deal direct with the factory” unless such expression was 
only used in direct connection with such articles as were actually 
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manufactured in a factory owned, controlled, or operated by the 


respondent. 

The respondent further agreed to cease and desist from using the 
words “electric arc welder” alone or in combination as a part of 
the trade name for the product or from otherwise representing or 
implying in any manner that an electric are weld could be made 
with the product. (Mar. 14, 1938.) re 

02069. Medicinal Preparation—Qualities—J. J. Goudchaux, an indl- 
vidual trading as Service Drug Co., 453 Orleans St., Beaumont, Tex., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated Shur Shot Ointment, and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That respondent’s ointment “works like magic” ; 

(bv) That respondent’s ointment penetrates into the pores; or penetrates 
deeply ; 

(c) That respondent’s ointment kills the cause of athlete’s foot or destroys 
the parasites that cause itching; 

(d) That respondent’s product gives instant relief from ringworm, athlete’s 
foot, eczema, tetter, itch, or other skin diseases unless limited to the relief 
from the discomforts caused by these conditions ; 

(e) That respondent’s ointment has been known for years as the quickest 
relief for ringworm, itch, tetter, or similar conditions or is a “tried and true 
remedy” ; 

(f) That the use of respondent’s product is promptly followed by healing or 
that “it stops itch immediately” ; 

(g) That respondent’s ointment is effective in all fungus skin eruptions; 

(h) That respondent’s product will prevent athlete’s foot; 

(4) That respondent’s product will promote “rapid healing” or will bring 
healthy skin growth after a few days use or at all. (Mar. 14, 1938.) 

02070. Merchandise—Earnings and Free Goods.—The Halvorfold Co.. 
a corporation operating under the trade name of Merchandisers, 605 
W. Washington Blvd., Chicago, Ill., vendor-advertiser, was engaged 
in selling a Mystery Secret Money Pocket Belt, and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That respondent’s agents earn an average net profit of $10-$15 daily; 

(0) That any article is given free so long as the offer thereof is conditioned 
upon the payment of any money or the performance of any service or the pur- 
chase of any other article; 

(c) That profits or sales are “guaranteed” ; 

(d) That thieves “cannot find” the secret money pocket contained in respond- 
ent’s belt, or that money is carried in “absolute safety”. 

Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed : 


(e) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business; 
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(f) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 

(g) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as,” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
Salespersons or dealers under normal conditions in the due course of business. 
(Mar. 14, 1988. ) 


02071. Medicinal Preparation—Qualities—Part Laboratory Co., Inc., 
San Antonio, Tex., vendor-advertiser, was engaged in selling a medici- 
nal preparation designated Mintone, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That Mintone will relieve insomnia ; 

(bo) That Mintone will relieve cuts or bruises unless limited to the relief of 
superficial cuts and bruises ; 

(ec) That Mintone is healing or will heal unless limited to the promotion 
of healing of conditions due to superficial causes ; 

(d@) That Mintone “protects” the body from mosquitoes, chigger, or redbugs; 

(e) That Mintone combines all the benefits of all or many other comparable 
preparations offered for similar purposes ; 

(f) That Mintone is an effective remedy or competent treatment for athlete’s 
foot unless limited to a relief of the discomforts of that disorder ; 

(g) That Mintone will penetrate the skin or will penetrate to heal from 
the inside outward or at all; 

(h) That Mintone will “penetrate the soreness” or penetrate to relieve 
sprains. (Mar. 15, 1988.) 


02072. Corn Pads and Plasters—Qualities, Unique Nature, Opportunities, 
Free Goods.—The Jung Arch Brace Co., a corporation trading as The 
Foot-Aid Mfg. Co., Puritan Bldg., Cincinnati, Ohio, vendor-adver- 
tiser, was engaged in selling corn pads and plasters, and agreed in 
soliciting the sale of and selling said products in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That Foot-Aid Corn Pads— 
1. “End” corns; (unless constant use is explained) 
2. “Completely” relieve painful corns “immediately” ; 
(0) That there is nothing as good as Foot-Aid Corn Plasters; 
(c) That Foot-Aid Corn Plasters are far better or the most outstanding 
treatment for corns ever known; 
(ad) That the respondent’s sales plan offers to agents or salespersons an 
unusual opportunity, that it leads to financial independence, or that by its use— 
1. Profits are big right from the start; 
2. A permanent, profitable dealer business is established ; 
3. Profits to distributors will exceed any definite or specified sum each 
year ; 
(e) That Foot-Aid Corn Plasters or Pads are the world’s finest quality ; 
(f) That the materials in Foot-Aid Corn Pads or Plasters are finer than the 
materials used in other similar products; 
(g) That any package or coupon is “free,” or that any offer is a “Free offer” 
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so long as the articles mentioned are included in the price of the goods required 
to be paid for. 


Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed: 


(h) Not to make unmodified representations or claims of earnings in excess 
of the average earnings of respondent’s active fulltime salespersons or dealers 
achieved under normal conditions in the due course of business ; 

(i) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 

(j) Not to represent or hold out as maximum earnings by the-use of such 
expressions as “up to,” “as high as,” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business. 


The respondent further agreed to cease and desist from designating 
or describing its refund agreement as an insurance policy when not 
fully explained, and from otherwise representing in his advertising 
that the efficacy of his product was insured. (Mar. 16, 1938.) 

02073. Hair Tonic—Qualities—Chesebrough Mfg. Co., Consolidated, 
a corporation, 17 State St., New York, N. Y., vendor-advertiser, was 
engaged in selling a hair tonic designated Vaseline Hair Tonic, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Vaseline Hair Tonic will “correct” dry scalp, replenish natural 
scalp oils, or that it will be of any effect in treating a dry scalp beyond the 
temporary lubrication of the surface of the scalp; 

(6b) That this product is a competent treatment for dandruff unless expressly 
limited to the action of Vaseline Hair Tonic in removing the loose scales of 
dandruff and helping to prevent the appearance of such loose scales when used 
regularly in accordance with directions; 

(c) That this preparation will enable one to have plenty of good healthy 
hair, or making any other statement importing or implying that it will grow 
hair, or promote the growth of new hair, or that it has any effect on. the 
quantity of the hair except as its application by massage may aid in the 
retention of hair ; 

(d) That the application of Vaseline Hair Tonic would impart new life and 
health to the hair unless expressly limited to the effect of the massage with 
which the product is applied ; 

(e) That Vaseline Hair Tonic keeps the pores open and clean or that such 
action would have any tendency to prevent dandruff ; 

(f) That this product checks falling hair, unless limited to the effect of 
massage in tending to reduce the excessive falling of hair; 

(9g) That wetting the hair removes the protecting natural oil, or that wash- 
ing one’s hair in the course of a shower is one of the worst things which can 
be done to the hair, or making any other statement which would import or 
imply that water is harmful to the hair unless limited to excessive saturation 
without any drying; 

(h) That Vaseline Hair Tonic, with or without massage, will keep the scalp 
clean and/or healthy unless limited to aiding in producing such results; 
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(i) That this product would “penetrate” the scalp, through the pores or 
otherwise, or making any other statement importing or implying that it reaches 
any further than the superficial layers of the scalp; 

(j) That dandruff is caused by a germ infection. (Mar. 17, 1938.) 


02074. Battery Charging Devices—Qualities and Opportunities—Com- 
monwealth Mfg. Corp., a corporation, 4208 Davis Lane, Cincinnati, 
Ohio, vendor-advertiser, was engaged in selling devices for use in 
charging batteries designated Wonder Battery Charger and Wonder 
Rectifier Bulb, and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing 
directly or otherwise: 


{a) That respondent’s Wonder Battery Charger will charge— 
1. Twelve (12) batteries; 
2. Twelve (12) batteries in eighteen (18) hours; 
8. Twelve (12) batteries efficiently ; 
(6) That respondent’s Wonder Battery Charger is— 
1. A powerful efficient machine; 
2. Built on a new scientific principle; 
Dependable and trouble-free ; 
A professional charger ; 
Fully guaranteed in every way; 

(c) That respondent’s Wonder Battery Charger features a close, accurate 
charging control with super-accurate ammeter; 

(d@) That Wonder Battery Charger is sold “complete” for $19.75, or any other 
price so long as the purchase of other equipment is necessary in order to oper- 
ate the charger ; 

(e) That respondent has applied for a patent for a new principle featured 
only in its Wonder Battery Charger ; 

(f) That respondent’s Wonder Battery Charger features many refinements 
in design and construction usually found only in higher priced chargers; 

(g) That respondent’s Wonder 8-Ampere Rectifier Bulb offers the following 
advantages over other devices used for the same purpose; 

1. Costs less to operate; 
2. Provides rectified current of purer quality ; 
8. Will charge 1 to 12 batteries; 

(h) That respondent’s Wonder Battery Charger offers one— 
1. A new way to really big money ; 
2. An opportunity to earn cash profits as high as 800%; 
3. An opportunity to make profits the first week ; 

(i) That respondent’s Wonder Battery Charger will enable an operator to 
give customers one-day charging service at minimum current cost; 

(j) That respondent’s Wonder Battery Charger offers garages, service sta- 
tions, repair shops, tire and accessory shops—large and small establishments— 
the opportunity to share in the huge profits of battery-charging service at many 
times less than the cost of old fashioned chargers ; 

(k) fhat respondent’s Wonder Battery Charger offers bus lines, fleet owners, 
fire and police departments, and amusement parks, at insignificant cost, the 
means of saving hundreds of dollars yearly on battery-charging expenses. 


ol Roe 


The respondent further agreed in soliciting the sale of its products 
in interstate commerce, to cease and desist from the use in its adver- 
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tising literature or otherwise of a Certificate of Merit of the Automo- 
tive Test Laboratories of America, Chicago, Ill. (Mar. 17, 1938.) 

02075. Booklets—Qualifications, Value, and QualitiesR. A. Nelson, 
an individual trading as Robert Nelson Enterprises, and Nelson En- 
terprises, 198 S. Third St., Columbus, Ohio, vendor-advertiser, was 
engaged in selling booklets on Hypnotism, and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) Inferentially or otherwise, by use of such terms as “Dr. Ali-Bey,” “Dr. 
Alibey,” “Effendi of Egypt,” “Oriental,” alone or in combination, or by the use 
of any other word or words alone or in combination, that the author of any of 
his books on hypnotism is a doctor of any science or a person of Egyptian or 
Oriental title or respect, or that any of said discourses is of Hgyptian or 
Oriental authorship or relates an Egyptian or Oriental method of hypnotism, 
unless and until such is a fact; 

(ob) That the value of any of his discourses on hypnotism is any amount 
greater than the actual value thereof; 

(c) That any of the methods contained in any of his books on hypnotism is a 
“secret” method ; 

(d@) That any of his methods of hypnotism will enable one to produce tests 
and experiments in hypnotism in a “genuine” manner. (Mar. 17, 1988.) 


02076. Medicinal Preparation—Qualities and Dealer Owning Labora- 
tory.—William Tulford Brown, an individual operating under the 
trade names of Health Laboratories, and Health Products Co., P. O. 
Box 651, Sacramento, Calif., vendor-advertiser, was engaged in sell- 
ing a product consisting essentially of dried seaweed and designated 
NEU-LIFE, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Neu-Life contains any characteristics or qualities, or can achieve 
any specified results, except such as may be ascribed properly to its iodine 
content, as established by competent reputable scientific authority ; 

(0) That Neu-Life will be of any value in any condition except those caused 
by or associated with a deficiency of iodine; 

(c) That, due to its iodine content or otherwise, this product will rebuild 
nerves, rejuvenate the body, restore bodily vigor, restore health, overcome min- 
eral starvation, affect the glands generally, overcome malnutrition, reduce body 
weight, improve eyesight, help each case according to its needs, constitute a 
“pody builder,” restore the color of the hair, revitalize the body, enrich the 
blood, be of benefit to the functioning of the brain, furnish stamina and endur- 
ance, halt premature old age, or impart the spark of youth. 


The respondent further agreed to cease and desist from the use of 
the word “Laboratories” as a part of his trade name or otherwise in 
such a way as to import or imply that he owned, operated or con- 
trolled a laboratory. (Mar. 18, 1938.) 

02077. Merchandise—Qualities, Prices, and Special Offers—Mina Tay- 
lor, an individual, trading as Lewis Reducing Belt Co., 483 Elizabeth 
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Ave., Newark, N. J., vendor-advertiser, was engaged in selling an 
abdominal belt designated Lewis Reducing Belt, and agreed in solic- 
iting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That by the use of respondent’s abdominal belt 
1. The waist line melts away, or went; 
2. The fat disappears like magic, or the surplus flesh is gone; 
38. Any specified or estimated number of persons have obtained results, or 
received benefits ; 
4. One’s appearance is changed immediately ; 
5. The waist can be reduced by any definite amount or within any 
definite time ; 
(ob) That wearers of the respondent’s abdominal belt look better, have an 
invigorated feeling, or enjoy freedom from 
IS Gas 
2. Indigestion ; 
3. Headaches ; 
4. Shortness of breath; 
(c) That permanent reduction comes from wearing resSpondent’s abdominal 
belt over a longer period; 
(ad) That by the use of the Lewis method one can reduce that protruding 
mid-section from the first day, or look or feel younger ; 
(e) That the Lewis method will 
1. Increase one’s endurance; 
2. Give an erect athletic carriage; 
3. Reduce that “bay-window”; 
4, Make one appear slimmer; 
(f) That respondent’s abdominal belt 
1. Does the work itself; 
2. Is an innovation in reducing; 
3. Produces effective, efficient, or sure results; 
4, Gives one a new feeling of vitality, invigoration or pep; 
(g) The respondent’s abdominal belt offers the advantages of 
Loss of pounds; 
2. Less fatigue; 
New freedom of action; 
Lighter step; 
. Better health ; 
6. Better chances in business or social life; 
(nh) That any results from the use of the respondent’s abdominal belt are 
“ouaranteed” ; 
(i) That any offer is a “Free Trial Offer,” or that it costs nothing to try it 
when payment for the article is required before delivery ; 
(j) That any price at which the respondent’s abdominal belt is regularly 
sold is a special, low, or introductory price. 
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The respondent further agreed to cease and desist from the use of 
the word “Reducing” as a part of her trade name or as a part of the 
name of said abdominal belt. (Mar. 18, 1938.) 

02078. Medicinal Preparations—Qualities—The Dixie-Rub Co., a cor- 
poration, Concord, N. C., vendor-advertiser, was engaged in selling 
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medicinal preparations designated Dixie-Rub and Dixie-Rub, Jr., and 
agreed in soliciting the sale of and selling said products in hess 
commerce to cease and desist from representing directly or other wise : 


(a) That Dixie Rub Jr. gives relief from sore joints and muscles, sprains, 
bruises, and sore, aching feet ; 

(b) That Dixie Rub Jr. causes pain to vanish or that its oils penetrate to or 
reach the troubled spot; 

(c) That by using Dixie Rub Jr. one can rub away the pain from sprains; 

(d) That Dixie Rub Jr. is an amazing discovery that warms, stimulates, or 
penetrates; 

(e) That the pencil offered by respondent as a premium is the only pencil 
of its kind in the world; 

(f) That Dixie-Rub Jr. works like magic; 

(g) That Dixie Rub Jr. is unexcelled for bruises, sprains, stiffness, muscle- 
soreness, swellings, athlete’s foot, and other pains; 

(h) That by rubbing Dixie Rub Jr. on the back of the neck it will bring 
sleep and comfort; 

(i) That Dixie Rub Jr. is a competent remedy for common ringworm of the 
toes sometimes called athlete’s foot, for colds, and for pneumonia; 

(j) That Dixie Rub heals and reduces enlarged glands and other blemishes 
in animals; 

(k) That Dixie-Rub is an effective treatment for Lameness of All Kinds, 
Thrush, Bowed Tendons, Swellings of all Kinds, Quarter Cracks, Heel Cracks, 
Enlarged Glands, Big Knees, Distemper, Strangles, Pneumonia, Pleurisy, Flur, 
in animals. 

(1) That either of respondent’s products is a germicide. (Mar. 21, 1938.) 


02079. Cosmetics—Qualities—Charles S. Bradley, Mrs. Charles S. 
Bradley, copartners trading as Mrs. C. S. Bradley, 5108 Chowen 
Ave., Minneapolis, Minn., vendor-advertisers, were engaged in selling 
cosmetics designated Mrs. Bradley’s Face Wash, Facial Salve and 
Wild Rose Cold Cream, and agreed in soliciting the sale of and selling 
said products in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That “Mrs. Bradleys’ Face Wash’— 

1, Will clear the skin or complexion, unless, in conjunction therewith, it 
is indicated that it will not do so in all cases and under all cir- 
cumstances 3 

2. Will prevent wrinkles, oiliness, and/or aging of the skin; 

8. Will remove blackheads; 

4, Will remove or is a competent treatment for mother patches; 

5. Will remove or is a competent treatment for pimples, unless such 
claims are qualified so as to clearly indicate that its value in such con- 
ditions is confined to pimples due to external causes and existing in 
the outer layers of the skin; 

(b) That Facial Salve and “Mrs. Bradley’s Face Wash” are “natural” 
beauty aids; 

(c) That Facial Salve heals; 

(d) That Wild Rose Cold Cream is capable of building tissue, or that “it 
works wonders while you sleep.” (Mar. 21, 1938.) 
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02080. Medicinal Preparation—Qualities—Dr, Leonhardt Co., a cor- 
poration, 827 Washington St., Buffalo, N. Y., vendor-advertiser, was 
engaged in selling a medicinal preparation designated Hen-Roib 
(formerly designated Hem-Roid), and agreed in soliciting the sale of 
and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a@) That Hen-Roib will— 

1. “HWnd” piles; 
. “Banish” piles; 
Give “lasting relief” ; 
. Cause piles to “go”; 
Give “permanent” relief; 
. “Rid” one of pile misery ; 
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or from otherwise representing that the benefits produced by Hen-Roib will be 
permanent or that any condition relieved by Hen-Roib will not recur ; 

(0) That Hen-Roib “heals” or “restores,” except as the remedy assists Nature 
in such direction ; 

(c) That Hen-Roib is “guaranteed,” unless distinctly limited to a guarantee 
of refund of the purchase price in the event of dissatisfaction ; 

(d) That Hen-Roib constitutes a competent treatment or an effective remedy 
for piles, unless limited to its value as an internal palliative treatment for 
attacks of piles caused or aggravated by acute hepatic congestion; or that piles 
are always caused or aggravated by the latter; 

(e) By direct statement or by reasonable inference that surgery cannot 
relieve piles; 

(f) That Hen-Roib is successful in even “the most stubborn cases.” (Mar. 
22, 1988.) 


02081. Medicinal Preparation—Qualities—W. C. Pollard, A. L. Riaff, 
and L. M. Jensen, partners, trading as Neo Vim Co., 497 North High 
St., Columbus, Ohio, vendor-advertisers were engaged in selling a 
medicinal preparation designated as Neo-Vim Tonic, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That the use of respondents’ product will enable one to sleep, and sleep 
well; 

(6) That respondents’ product will relieve or is a competent remedy for 
rheumatic pains, back and leg pains, headache, nervousness, or loss of energy, 
or “tired” kidneys; 

(c) That respondents’ product will relieve ‘‘that tired, run-down condition” ; 

(ad) That respondents’ product will restore “pep,” or will build better health, 
unless limited to improving the appetite; 

(e) That respondents’ product is “scientifically appraised” ; 

(f) That respondents’ product will “rid the system” of waste matter, or help 
the “system” throw off waste matter; 

(g) That respondents’ product will enable one to regain strength, restore a 
good complexion and to keep it, or keep the user in “good condition” ; 

(hl) That respondents’ product will increase the bile salt in the “system,” 

160451™—39—vor, 26——94 
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unless limited to increasing the secretion of bile from the liver, or that it is a 
competent treatment for a “sluggish system. ”» (Mar. 23, 1938.) 


02082. Antiseptic—Qualities—Skol Co., Inc., 17 East 42nd St., New 
York, N. Y., vendor-advertiser, was engaged i in selling an wivtaacpeid 
preparation deqented Skol, and agreed in soliciting the sale of and 
selling said product in interstate commerce to cease and desist from 
representing directly or otherwise: 


(a) That Skol Antiseptic keeps the skin looking as lovely and unblemished 
as when one first stepped out of the shade; 
(bo) That Skol Antiseptic— 


1. Is “totally” different in ingredients and effect; 

2. Relieves sunburn by a new scientific light control “principle” ; 

83. Takes the pain out of burns “quicker than anything you have ever 
tried” ; 

4. Is the new “Swedish” antiseptic and germicide; 

5. “Penetrates” or “penetrates deep”; or 

6. Relieves “all types” of burns, except when limited to minor burns; 


(c) That Skol Antiseptic promptly relieves burns from stoves, flatirons, 
matches, electric appliances and scalding from hot foods and liquids, except 
when limited to minor burns; 

(d) That Skol Antiseptic contains the only known stable solution of “tannic 
acid” ; 

(e) That Skol Antiseptic will be found an excellent treatment to strengthen 
and aid in the healing of bleeding and tender gums, except when limited to 
minor causes. (Mar. 24, 1938.) 


02083. Toothpaste—Qualities—Iodent Chemical Co., Inc., a corpora- 
tion, 1535 Sixth St., Detroit, Mich., vendor-advertiser, was engaged 
in selling a toothpaste designated Iodent Toothpaste, and agreed in 
soliciting the sale of and selling said product in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That respondent’s product will remove all stubborn discolorations: 

(b) That respondent’s product will restore teeth to their original brilliance 
and beauty ; 

(c) That respondent’s product has the polishing factor enabling the teeth to 
retain their original brilliancy 24 hours a day; 

(d) That respondent’s product will prevent exposed surfaces from the ac- 
cumulation of dirt or harmful materials, (Mar, 25, 1938.) 


02084. Food Preparation—Qualities and Indorsements.—New York Re- 
search Corp., a corporation, 302 Eastern Parkway, New York, N. A 
vendor-advertiser, was engaged in selling a food preparation desig- 
nated Melvite, ie agreed in soliciting irs sale of and selling said 
product in ee commerce to cease and_desist from representing 
directly or otherwise: 

(a) That the use of Melvite eliminates sleepless nights, or is a competent 
treatment for insomnia, or that it will do more than induce sleep when taken 


as a hot beverage at bedtime; 
(b) That Melvite is a food discovery ; 
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(c) That the Lecithin in Melyite is recommended by European doctors for 
sleepless and nervous patients; 

(d) That Lecithin is a “Life-Substance,” or contains a unique-working 
ingredient ; 

(e) That the use of Melvite for one month or at all will result in restful 
sleep, steady nerves, or health; 

(f) That the bodies of Melvite users fill out with solid flesh or gain strength- 
ened vitality unless limited to the benefits derived from the nutritive value of 
the ingredients plus the nutritive properties and value of the glass of milk 
in which it is taken; 

(g) That the addition of Melvite to the diet will give one calm or serene 
nerves; enable one to immediately fall asleep, or enable one to awake rested 
or strong every morning ; 

(h) That Melyite feeds the nerves or gives quick strength to nerves or mus- 
cles. (Mar. 25, 1938.) 


02085. Hair Dressing Preparation—Qualities—Edward J. Roloff and 
Mrs. Georgia O. Roloff, copartners trading as Georgia O. George 
Laboratories, 3400 Wilshire Blvd., Los Angeles, Calif., vendors- 
advertisers, were engaged in selling a hair dressing preparation des- 
ignated Hair-A-Gain, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 

(a) That respondents’ product will restore color to grey hair or will restore 
natural color to faded hair; 

(6) That respondents’ product will restore health to the hair; 

(c) That respondents’ product will stimulate the hair growth or that “mil- 
lions” use it for that purpose; 

(d@) That respondents’ product will “correct” dandruff ; 

(e) That respondents’ product will regulate dry or oily scalps. 

Respondents further agreed to cease and desist from using the 
word “Laboratories” in their trade name unless and until they actu- 
ally maintained a place where scientific investigations were con- 
ducted by a competent scientist. 

Respondents further agreed to cease and desist from the use of the 
trade name “Hair-A-Gain” for the product so designated unless in 
direct connection therewith it was also stated that the product would 
not grow hair. (Mar. 25, 1938.) 

02086. Accessory Foods—Qualities—Harold Hain, an individual op- 
erating under the trade name of Hain Pure Food Co., 602 Mateo St., 
Los Angeles, Calif., vendor-advertiser, was engaged in selling acces- 
sory foods designated specifically as—Accessory Food Type “R” 
(Reducing Food), Accessory Food Type “L” (Laxative Food), Ac- 
cessory Food Type “A” (Anti-Anaemia Food), Accessory Food Type 
“G” (Gland Food), Accessory Food Type “S” (Skin Food), Acces- 
sory Food Type “N” (Nerve Food), Accessory Food Type “D” (Anti- 
Diabetic), and agreed in soliciting the sale of and selling said prod- 
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ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 
(a) That any of respondent's products is a “reducing food,” or will 


1. Accomplish a reduction in the weight of the user, or 
2. Correct the fundamental causes of excess weight, or 
8. Turn food eaten into energy rather than into fat; 


(b) That any product sold by respondent will overcome obesity, or restore 
glands to normal condition ; 

(c) That Type “R” or any other of respondent’s products, nourishes and 
vitalizes every organ in the body; 

(d) That Type “R” accelerates the entire process of assimilation and elimi- 
nation ; 

(e) That Accessory Food Type “L” is a competent treatment or an effective 
remedy for constipation ; 

(f} That Accessory Food Type “A” is an “Anti-Anaemia Food” or that it 
constitutes a competent treatment or an effective remedy for anemia ; 

(g) That Accessory Food Type “A”: 


1. Will replenish, enrich, and purify the blood stream, or 
2. That one teaspoonful contains the active food principle of more than 
400 teaspoonsful of fresh, raw vegetables; 


(h) That Accessory Food Type “G” is a food for the glands, or 


1. Will eliminate the poisons of fatigue, or 

2. Will increase endurance and vigor, or 

8. Is a vitalizer or normalizer, or 

4, Will increase capacity for physical or mental effort; 


(i) That the type of obesity or its cause can be determined by observation 
of physical qualities or external symptoms; 

(7) That certain individuals must first gain weight before they can lose it; 

(k) That Accessory Food Type ‘“S” is a “skin food,” or is a blood cleanser ; 

(1) That Accessory Food Type “N” is a “nerve food” ; 

(m) That Accessory Food Type “D” is an “Anti-Diabetic,” or that it eon- 
tributes to the strength of the pancreas; 

(n) That any of respondent’s food products furnish elements not furnished 
by the average dietary, or that persons not receiving adequate amounts of all 
the necessary vitamins and minerals from their ordinary diet would be able 
to supply such deficiencies by consuming the “Hain Accessory Foods” in accord- 
ance with directions. (Mar. 25, 1988.) 


02087. Food Products—Qualities, Composition, and Medical Indorse* 
ments.—Mildred M. Lager, an individual trading as House of Better 
Living, 1207 West Sixth St., Los Angeles, Calif., vendor-advertiser, 
was engaged in selling food products designated Vegeminerals and Oil 
of Garlic, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That Vegeminerals constitute a dietary treatment for anemia, malnu: 


trition, run-down condition, arthritis, nerve or blood disorders ; 
(b) That Vegeminerals are “new ideas in health”; 
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(c) That all the properties in 52 fruits and vegetables are found in Vege- 
minerals, or that Vegeminerals contain any number of vegetables or fruits 
in excess of those actually included in the formulas; 

(d@) That the use of Vegeminerals #3 is an aid in the treatment of colitis or 
is a dependable remedy for constipation, or the best remedy for constipation, 
or that the okra contained therein “will aid in ‘overcoming’ constipation” ; 

(e) That the system cannot utilize vitamins unless they are taken with 
minerals; 

(f) That Vegeminerals supply ‘‘ample’’ phosphorous metabolism ; 

(g) That Oil of Garlic is the best aid for high blood pressure; 

(hk) That doctors advise or prescribe Oil of Garlic Capsules to ward off colds; 

(i) That garlic is an intestinal antiseptic or normalizes the system, or is the 
latest discovery of science for this purpose; 

(j) That garlic is an excellent source of organic sulphur, or combats colon 
troubles, or that garlic is a competent treatment for arthritis; 

(&%) That doctors are getting “surprising results” with Oil of Garlic, or that 
doctors say one should use them for “all colon troubles” ; 

(4) That Oil of Garlic will “keep the colon the way it should be.” (Mar. 28, 
1988. ) 


02088. Food Product—A. M. A. Acceptance, Composition, and Qualities.— 
Prince Macaroni Mfg. Co., a corporation, 207 Commercial St. Boston, 
Mass., vendor-advertiser, was engaged in selling a food product desig- 
nated Veta-Roni, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That Veta-Roni has been accepted by the American Medical Association ; 

(bo) That Veta-Roni is full of “the” vitamins which are non-acid producing; 
or from otherwise implying that Veta-Roni will not produce acid; 

(c) That by trying Veta-Roni for a week you will see admirable results and the 
children will acquire vivacity and a good color; 

(d) That by trying Veta-Roni one will be amazed at the way children develop 
strength and robustness; 

(e) That Veta-Roni can be eaten by those who do not wish to put on weight 
or will cause one to lose weight or attain normal weight ; 

(f) That Veta-Roni contains vitamins A and D; 

(g) That Veta-Roni is more valuable than milk; 

(h) That Veta-Roni will help the ailments of babies, convalescents or persons 
in weak health; 

(i) That Veta-Roni is of value in clearing one’s complexion ; 

(j) That the American Medical Association or its Council on Foods did not 
hesitate an instant in accepting Veta-Roni; 

(k) That Veta-Roni has fifty per cent less starch than macaroni, or any other 
comparisons not justified by the facts. 


The respondent further agreed that in publishing statements com- 
paring the protein content or nutritional value of Veta-Roni with 
that of any other food, such comparison would be based upon the 
protein content or nutritional value of that quantity of each of such 
foods as might reasonably be expected to be eaten by an average 
person at one meal. (Mar. 28, 1938.) 
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02089. Medicinal Preparation—Qualities and Relevant Facts.—C. R. 
Stokes, an individual trading as Robert Stokes, Charles Stokes, David 
Stokes, Joseph Stokes, Louis Stokes, H. H. Stokes, Adam Stokes, 
Henry Stokes, and H. K. Stokes, Mohawk, Fla., vendor-advertiser, 
was engaged in selling a preparation for the tobacco habit designated 
Angelico Root, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 


(a) That the product is a tobacco “antidote” or an “antidote” for the tobacco 
habit; 

(b) That the product is a stomach remedy ; 

(c) That the product will cure the tobacco habit; 

(d) That the cigarette is a maker of invalids, criminals or fools, or that 
morons smoke cigarettes invariably ; 

(e) That tobacco: 


Injures the heart, nerves, stomach or eyesight ; 
Dulls the sense of taste or hearing; 

Is ruinous to the sexual system ; 

Dulls or impairs the sexual “appetite” ; 
Causes sterility or impotence; 

Makes one a puerile or pitiful wreck ; 

Is a poison to the “system” ; 

Is a nerve wrecker or an irritant; 

Produces insanity ; 

Causes blindness, cancer or high blood pressure ; 
11. Stimulates the adrenal glands; 
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(f) That use of the product will enable one to make the tobacco habit quit 
“you” or that by its use one will be through with tobacco forever, or that one 
“will” no longer have a desire for tobacco; 

(g) That every package of cigarettes should bear a skull and cross bones or 
be labeled a deadly poison like rough on rats; 

(h) That the cigarette smoker commits suicide on the installment plan; 

(i) That cancer of the lips, tongue or stomach is on the increase as the habit 
of smoking is on the increase; 

(j) That nicotine poisoning causes: 


Arterial schlerosis; 
. General nervousness; 


. Excitability ; 

Excessive worry ; 

Attacks of dizziness; 

High blood pressure; 

Cancer ; 

. Sleeplessness ; 

Loss of memory; 

. Defective eyesight ; 

. Loss of sexual power; 

General loss of mental activities; 
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(k) That in the burning of a cigarette paper a poison is formed which: 


1. Has violent action on the nerve cells; 
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2. Produces a permanent or uncontrollable degeneration of the brain cells ; 


(1) That any component of tobacco smoke is a deadly poison when such is 
not a fact; 

(m) That any medical college graduate applying to enter the Medical De- 
partment of the Army has been declined because of “tobacco heart” ; 

(x) That any number or percentage of patients in any insane asylum are the 
victims of tobacco; 

(o) That the boy who uses tobacco is or will be absolutely unable to draw a 
straight line; 

(p) That the product is a competent treatment or an effective remedy for 
the tobacco habit unless limited to its aid in the treatment of said condition. 
(Mar. 29, 1988.) 


02090. Medicinal Preparation—Qualities and History —C. H. Mansfield 
and Melvin B. Mansfield, copartners trading and doing business 
under the trade name of The Inca Co., 810 West 6th St., Hollywood, 
Calif., vendors-advertisers, were engaged in selling a medicinal prep- 
aration designated Kel-Inca A and Kel-Inca B, sometimes designated 
Kel-Inca Scar Cream, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) That said products bring hope of a smooth skin to replace scars or 
will prove helpful in preventing scars; 

(b) That said products have been used successfully on nearly all types of 
scars; 

(c) That from an ancient race has come a magic formula which is destined 
to bring happiness to men and women of the modern world; 

(d) That the younger the scar tissue the more readily it will respond; 

(e) That said products are creams for scars or are designed to aid in the 
elimination of scars: 

(f) That one is offered the hope of ridding himself of much of the unsightli- 
ness of scars; 

(g) That said products are beneficial to the skin wherever applied ; 

(h) That from the first application it begins its magical work and keeps 

“it up with each succeeding application ; 

(i) That said products eat scars gradually; 

(j) That after the use of said products the flesh resumes its normal func- 
tions and the skin its normal color; 

(k) That said products are of value in the prevention or elimination of age 
signs ; 

(1) That until Kel-Inca was discovered no cream had ever accomplished the 
miracle of removing scars. 

The respondents further agreed to cease and desist from the use 
of the word “President” in form letters or in any other way indicat- 
ing that said business was incorporated. 

It was agreed that the respondents would discontinue the use of 
the word “laboratory” as a part of a trade name or in any other 
way indicating that they maintained a laboratory wherein was 
carried on scientific research. (Mar. 29, 1938.) 
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02091. Antiseptic—Qualities—-Char-Tex, Inc., a corporation, 600 
Stinson Blvd., Minneapolis, Minn., vendor-advertiser, was engaged in 
selling an antiseptic solution designated Char-Tex, and agreed in so- 
liciting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That Char-Tex will stimulate the blood flow, or allay inflammation ; 

(b) That Char-Tex has any analgesic or de-sensitizing properties ; 

(c) That Char-Tex kills the germs or bacteria in the mouth or that by using 
Char-Tex one can effectively prevent disease caused by germs in the mouth. 
(Mar. 29, 1938.) 


02092. Toothpowder—Qualities and History.—IF’. James Herman, an 
individual trading and doing business as Bear Crest Co., Box 5666, 
Metropolitan Station, Los Angeles, Calif., vendor-advertiser, was en- 
gaged in selling a preparation designated Pyreagos Tooth Powder, and 
agreed in soliciting the sale of and selling said product in interstate 
‘commerce to cease and desist from representing directly or otherwise: 


(a) That Pyreagos Tooth Powder is a treatment for pyorrhea ; 

(60) That Pyreagos Tooth Powder will harden gums or stop the spongy, bleeding 
condition of gums; 

(c) That Pyreagos Tooth Powder is insurance for clean teeth and healthy 
gums; 

(d@) That three-fifths, or any other percentage not established by reliable sta- 
tistics, of the people of the United States suffer from pyorrhea ; 

(e) That Pyreagos Tooth Powder is a perfect tooth powder without a defect; 

(f) That Pyreagos Tooth Powder is made under the supervision of Pharma- 
ceutical Chemists ; 

(g) That Pyreagos Tooth Powder is a sterilizing, germicidal or healing agent ; 

(h) That Pyreagos Tooth Powder contains only ingredients that insure clean, 
sound teeth and healthy gums; 

(i) That after being cleaned with Pyreagos Tooth Powder plates may be worn 
with the utmost ease and comfort; : 

(j) That thousands have been grateful for the permanent relief afforded by 
Pyreagos Tooth Powder ; 

(k) That Pyreagos Tooth Powder will cause teeth to become tight; 

(1) That it is unnecessary to have teeth extracted or that Pyreagos Tooth 
Powder will save the cost of dentistry. (Mar, 29, 1938.) 


02093. Hair Tonic—Qualities—Ar. Winarick, Inc., a corporation, 805 
East 140th St., New York, N. Y., vendor-advertiser, was engaged in 
selling a hair tonic designated Jeris, and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That germs generally kill hair or are a general cause of falling hair; 

(b) That Jeris penetrates the scalp pores, or seeps into the pores killing 
barmful germ life; 

(c) That Jeris “tones” the oil sacs; 


(d) That Jeris eliminates the germs which create inflamed or itching scalp, 
or prevents scalp disorders; 
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(e) That Jervis eliminates dandruff unless limited to a temporary removal 
of the dandruff scales; 

(f) That Jeris encourages the growth of new hair; 

(g) Inferentially or directly, that Jeris overcomes dandruff, falling hair, 
irritated or inflamed scalp; 

(kh) That Jeris corrects scalp disorders; 

(i) That Jeris is the “only” hair preparation which more than meets the 
government requirement for antiseptic strength ; 

(7) That the use of Jeris will result in hair and scalp health ; 

(k) That Jeris seeps into the pores killing dandruff germs or that dandruff 
is caused by an identified germ. (Mar. 30, 1938.) 


02094. Men’s Clothing—Source or Origin, Free Product, Nature of Manu- 
facture, Earnings, ete.—Packard Shirt Mfg. Corp., a corporation, 1516 
Plum St., Terre Haute, Ind., vendor-advertiser, was engaged in sell- 
ing Shirts, Pants, Neckwear, Hosiery, etc., and agreed in soliciting 
the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That anyone is its “factory representative” for any article not manufac- 
tured in a factory owned, controlled or operated by the respondent ; 

(6b) That respondent secures its materials from every corner of the world, or 
from otherwise representing or implying that its materials are imported from any 
geographical section, when such is not a fact; 

(ec) That any article is “free” when the purchase price thereof is included in 
the price of another article, or when the rendering of a service or the payment 
of money is required ; 

(ad) That any article is “made to order” or ‘tailored,’ unless said article is 
made according to the individual measurements of the customer ; 

(e) That any article sold by it comes “direct to the wearer” unless the said 
article is manufactured in a factory owned, controlled or operated by the 
respondent ; 

(f) Inferentially or otherwise by use of the words “from our factory,” or in 
any other manner that the respondent manufactures any article, unless said 
article is manufactured in a factory owned, controlled or operated by the 
respondent. 


The respondent further stipulates and agrees: 


1. Not to make unmodified representations or claims of earnings in excess of 
the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business; 

2. Not to represent or hold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 

3. Not to represent or hold out as maximum earnings by the use of such ex- 
pressions as “up to,” ‘as high as” or any equivalent expression, any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 
and 

4, That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, as to form, and at 
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least one-fourth the size of the type used in printing such statement or representa- 
tion of earnings. (Mar, 30, 1938.) 


02095. Cosmetics—Source and Qualities—F’. B. Mastin, Jr., an indi- 
vidual doing business under the trade name of Calmas Products, 1059 
North Vine St., Hollywood, Calif., vendor-advertiser, was engaged in 
selling cosmetics designated Calmas French Face Conditioner, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That respondent’s beauty treatment is— 
1. A French treatment ; 
2. A new Huropean discovery ; 
8. Used at European watering places or resorts, or brings the same benefits 
that millionaires enjoy abroad ; 
4. Is imported from France or contains imported ingredients : 
5. Is based on latest scientific finds in cosmetic research ; 

(b) That respondent’s treatment will remove, remedy, eradicate, eliminate, re- 
duce, correct, clear up, or clean up, wrinkles, blemishes, enlarged pores, pimples, 
puffiness, lines, blackheads, acne, aging, sallow skin, or is a competent or effective 
treatment for any or all of the above skin conditions ; 

(c) That through the use of respondent’s product— 

1. One can regain the bloom of youth; 
Work wonders on signs of age; 
Help remove the years from one’s appearance; 
Bring new life and beauty to the face and neck ; 
Renew one’s face; 
Make one look 10 years or any other number of years younger; 
. Rejuvenate the face or neck; 
. Obtain a lovely complexion ; 

(ad) That respondent’s treatment beautifies women of all ages; 

(¢) That results are guaranteed or proven or that success is guaranteed from 
the first treatment ; 

(f) That respondent’s product has been tested by expert chemists ; 

(9) That the use of the wrong creams or cosmetics has in many cases been 
a cause of premature old age; 

(h) That vitamin F in respondent’s cream can be absorbed through the skin 
or is of value in correcting or promoting the health of, or has any value in, 
the treatment of the skin; 

(i) That vitamin D in respondent’s cream is of value in the treatment of 
wrinkles, pimples, blackheads, or any skin condition ; 

(j) That respondent’s cream or any ingredients except the vitamin D con- 
tained therein will penetrate to or is absorbed by the “underskin” 

(k) That respondent’s treatment is a “face lifting without surgery”; 

(1) That respondent’s product is used by Hollywood moving picture stars; 

(m) That all ingredients used in respondent’s products are described in the 
United States Pharmacopoeia ; 

(n) That respondent’s products will help restore essential or necessary ele- 
ments to the skin; 

(o) That respondent gives “free” merchandise or a “free” gift to a limited 
number of women; 

(p) That respondent's treatment “strengthens skin tissues, stimulates or 
tightens sagging muscles” ; 
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(q) That respondent’s treatment supplies Cholesterol, lecithin or vitamin F 
to the skin as readily as though they were supplied from within ; 

(r) That respondent’s laxative tablets designated “Lally’s Health Pellets” 
will bring health to the user, “keep you clean inside,” or surely free the body 
of waste poisonous matters; 

(s) That respondent’s treatment is a safe and effective way to beauty ; 

(t) That the suggestions made in respondent’s literature are “French Beauty 
Secrets.” 


The respondent further agreed to cease and desist from the use of 
the phrases, “French Beauty Film” and “French Satin Cream,” unless 
in equally conspicuous type it was stated that the product was manu- 
factured in the United States of America. 

The respondent further agreed to cease and desist from the use of 
the word “Health” in the name of the product designated as “Lally’s 
Health Pellets.” (Apr. 1, 1938.) 

02096. Medicinal Preparations—Qualities and Prices——Saxet Health 
Products, Ltd., a corporation, 126 LaBrea Ave., Los Angeles, Calif., 
vendor-advertiser, was engaged in selling medicinal preparations 
designated Min-Vitamin, Saxet Nos. 1, 2, 3, and 4, Rheumalgia Balm, 
and Saxet Laxative and Bile Stimulant, and agreed in soliciting the 
sale of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 


(a) That respondent can advise anyone relative to the cause or control of 
rheumatism ; 

(bo) That any of respondent’s preparations either alone or in combination is 
an effective treatment or competent remedy for rheumatism or associated 
ailments; 

(c) That any of the respondent’s preparations whether administered alone 
or in combination with each other will— 

1. Enable one to obtain freedom from rheumatic aches and pains; 

2. Rid one of rheumatism or its attendant aches and pains; 

8. Provide one with new comfort and health; 

4. Enable one to “get well” from rheumatism or its associated ailments ; 

(d) That any of respondent’s preparations whether administered alone or in 
combination with each other will reach the source or eliminate the cause of 
rheumatism and its associated ailments ; 

(e) That Saxet Nos. 1, 2, 3, and 4 provide a competent and effective remedy 
or treatment for rheumatism, or associated ailments; 

(f) That Saxet Laxative and Bile Stimulant will cleanse the “system” of 
poisons ; 

- (g) That Saxet Rheumalgia Balm will affcrd relief from rheumatic pains; 

(h) That Min-Vitamin supplies the human system with vitamins and minerals 
that effectively overcome physical defects or serve as an effective or competent 
treatment or remedy for any pathological conditions of the human body; 

(i) That rheumatism or related ailments are caused by vitamin or mineral 
deficiency or that the administration of any known vitamins and/or minerals, 
or any combination of vitamins and/or minerals provides an adequate treat- 
ment therefor ; 
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(j) That a run-down condition of the human body or chronic disease is fre- 
quently attributable to mineral or vitamin deficiency and that the administra- 
tion of said vitamins and/or minerals provides an adequate or competent treat- 
ment for said ailments; , 

(k) That the administration of vitamins in excess of nutritional requirements 
will result in the stimulation of growth or added resistance to infection ; 

(1) That Vitamin B is the “nerve” vitamin ; 

(m) That the administration of Vitamins B and G will stimulate the appe- 
tite, and digestion or tend to correct intestinal sluggishness, unless limited to 
eases where there is a deficiency of said vitamins; 

(n) That organically combined mineral elements are better utilized than those 
in inorganic combination ; 

(0) That respondent offers its preparations at the “special” price of $2.50, 
when in truth and in fact, said price is the regular price at which said prepara- 
tions are offered to the general purchasing public. 


The respondent further agreed in soliciting the sale of its prepara- 
tions in interstate commerce to cease and desist from representing by 
inference, or otherwise, that any of its preparations whether admin- 
istered alone or in combination with each other would afford perma- 
nent benefits to persons using same in treating rheumatism or any 
other ailment. 

The respondent hereby further agreed in soliciting the sale of its 
preparations in interstate commerce to cease and desist from using 
the word Rheumalgia as a part of the trade name for any of its said 
preparations. (Apr. 1, 1938.) 


02097. Cosmetics—Qualities—Alma Woodward Products Corp., a 
corporation, 420 Lexington Ave., New York, N. Y., vendor-advertiser, 
was engaged in selling a cosmetic designated 4-Action Satinmesh, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That Satinmesh— 
Opens the pores; 
Cleanses the pores as they have never been cleansed before; 
Leaves the pores ready to absorb oxygen; 
Prevents blackheads ; 
“Extracts” dirt or impurities that creams, soap, and water never 
remove; 
Protects against the sun; 
Will give one a seductive skin beauty “quickly,” or will show what it 
can do within a definite time; 
(bv) That Satinmesh closes pores, or will do more than decrease the size of 
enlarged pores; 
(c) That Satinmesh is a new preparation or a deep pore cleanser; 
(d) That the use of Satinmesh will “influence the nerve ends” so as to 
produce a quickening of the circulation; 
(e) That the continuous use of Satinmesh bestows the pliability of youth; 
(f) That the use of Satinmesh constitutes a “scientific” care of the skin. 
(Apr. 1, 1988.) 
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02098. Water Heater—Free Product, Dealer as Manufacturer, Guaran- 
tees, and Earnings.—Lux Visel, Inc., a corporation, trading as The Lux 
Co., Elkhart, Ind., vendor-advertiser, was engaged in selling a me- 
chanical device designated Lux Electric Water Heater, and agreed 
in soliciting the sale of and selling said product in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That any article is “free” when the rendering of a service or the pay- 
ment of money is required; or when the purchase price thereof is included in 
the price of other articles; 

(0) Inferentially or otherwise by the use of such expressions as “Buy heat- 
ers direct from us,” or any similar expression, or representing in any other 
manner that the respondent manufactures the product, unless and until the 
respondent owns, controls, or operates a factory wherein said product is man- 
ufactured ; 

(c) That any of its agents has averaged any number of sales within any 
period of time, unless such is a fact; 

(ad) That the product has no parts to get out of order; 

(e) That the product is guaranteed unless the provisions of the guarantee 
are stated in direct connection therewith and in an equally conspicuous manner. 


The respondent further agreed: 


1. Not to make unmodified representations or claims of earnings in excess of 
the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business; 

2. Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business; 

3. Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to,” “as high as,” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business ; 
and 

4. That in future advertising where a modifying word or phrase is used in 
direct connection with a specific claim or representation of earnings, such word 
or phrase shall be printed in type equally conspicuous with, and at least one- 
fourth the size of the type used in printing such statement or representation of 
earnings. (Apr. 4, 19388.) 

02099. Medicinal Preparations—Qualities—Louis Podrofsky, an indi- 
vidual trading as Star Products Co., 201 E. Thirty-fifth St., Chicago, 
Til., vendor-advertiser, was engaged in selling medicinal preparations 
designated Star Relief Compound, Star Foam Tablets, Perio-Pills, 
Star Tonic Tablets, Star Kon-Trol, and agreed in soliciting the sale 
of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) Directly or inferentially that either Star Foam Tablets, Star Relief Com- 
pound, or Perio-Pills can be depended upon as a contraceptive or an aborti- 
facient ; 

(bo) That either of said preparations is a competent or efficient remedy for 
menstrual disturbances, unnatural delay, or overdue, suppressed or stubborn 
periods ; 
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(c) That Star Foam Tablets have a greater destroying power than carbolic 
acid; 

(d@) That every woman owes it to herself to use Star Foam Tablets ; 

(e) That the Star Foam Wablet creates a germ-destroying foam, or that 
such foam 


1. Is searching or penetrating; 

2. Reaches every tiny fold or crevice; 

3. Kills every form of abnormal germ life; 

4. Is said by physicians to be the furthest advance in vaginal therapy ; 


(f) That Star Foam Tablets are— 
1. Non-toxic ; 
2. Non-poisonous ; 

(g) That continual use of Star Foam Tablets will not irritate the most 
delicate tissues or membranes; 

(h) That Star Relief Compound is praised by women for its “safe” or 
“quick” action; 

(i) That Star Relief Compound is powerful, or that it will produce a normal 
flow within any specified time; 

(j) That Star Relief Compound can be taken at any time without feeling any 
ill effects ; 

(k) That users of Star Relief Compound have received, or reported relief 
after other, or higher priced remedies have failed; 

(l) That Star Relief Compound will “end” delay worries, or that it is 

1. A proven prescription ; 
2. A blessing for married women; 
3. Safe; 

(m) That Perio-Pills leave no after effect, or cause no pain; 

(n) That Perio-Pills are so compounded as to be of special service in cases 
of long standing, or to those cases that will not yield to other, or milder, 
preparations ; 

(0) Directly or inferentially that Star Tonic Tablets constitute an effective 
aphrodisiac ; 

(p) That Star Tonic Tablets are of any therapeutic value of material benefit 
to. those who— 

1. Feel older than they are; 

2. Suffer loss of vigor, sleeplessness, or inability to do things as well as 
they used to; 

3. Feel as though their vital powers are weakened ; 

4. Are always too tired to be up and doing; 

5. Feel discouraged, worn out, or blue; 

(q) That the use of Star Tonic Tablets would have any beneficial effect on 
the blood ; 

(r) That by the use of Star Kon-trol premature climax embarrassment or 
disappointment can be always avoided, or that sexual control and “staying 
powers” can be assured; 

(s) That Star Kon-trol “quickly” gives perfect or “sure” control; 

(t) That any of said preparations is absolutely harmless. (Apr. 5, 1938.) 


02100. Preparations for Hair and Increasing Weight—Qualities and 
Composition.— Edward H. Larson and Nelson J. McMahon, copartners, 
trading under the firm names of Tintz Co. and Tintz Shampoo Co., 
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207 N. Michigan Ave., Chicago, IL, vendors-advertisers, are engaged 
in selling preparations for the hair designated Tintz Blonde Liquid 
Shampoo, Tintz Titian Liquid Shampoo, Tintz Brunette Liquid 
Shampoo, Tintz Brown Liquid Shampoo, Tintz Jet Black Liquid 
Shampoo, Tintz Jet Black Cake Shampoo, Fortune Hair Grower and 
Straightener, Karasol, and a weight building preparation designated 
Vita-Rich, and agreed in soliciting the sale of and selling said prod- 
ucts in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That Tintz Jet Black Cake Shampoo, Tintz Jet Black Liquid Shampoo, 
Tintz Brunette Liquid Shampoo, Tintz Titian Liquid Shampoo and/or Tintz 
Brown Liquid Shampoo are not dyes, or that any of respondents’ shampoos 
will have any effect on the hair or scalp except such as may be due to cleansing 
and/or dyeing action; 

(bo) That Vita-Rich will increase body weight or have any other specific action, 
er that it will be of any value at all except to supplement a diet which may be 
deficient in vitamins A and D; 

(c) That Karasol is a new discovery, or that it constitutes a competent treat- 
ment for dandruff, itching scalp, or hard, harsh, brittle hair; or that it pene- 
trates to the roots of the hair or stimulates the scalp; 

(d@) That the product hereinbefore designated “Fortune Hair Grower and 
Straightener” contains no wax, or that it will straighten the hair unless it is 
explained that the waxed hair will remain straight if so arranged. 


The respondents further agreed to cease and desist from the use of 
the words “Hair Grower” as a part of the trade name of any of its 
products, or any other terminology stating, importing, or implying 
that any of its products would grow hair. (Apr. 5, 1938.) 

02101. Cosmetics, Medicines, and Lucky Goods—Qualities, Free Product, 
and Opportunities —Lucky Heart Laboratories, Inc., a corporation, 388 
Mulberry St., Memphis, Tenn., vendor-advertiser, was engaged in 
selling Lucky Heart Cosmetics, Medicines and Lucky Goods, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or other- 
wise: 

(a) That respondent’s Pomade, Temple Oil, or any of respondent’s products 
will grow hair, accelerate the rate of or increase the hair growth; . 


(v0) That respondent’s perfumes will bring good luck to the user; 
(c) That respondent’s Bleaching Cream will: 
1. Brighten or lighten dark skin unless limited to a temporary lightening 
of the skin; 
2. Correct remedy or eradicate blotchy or muddy skin; 


(d) That the first application of respondent’s Bleaching Cream will make 
the skin 10, or any number of shades lighter or that through its use one may 
have as light skin as desired ; 

(e) That respondent’s Talcum Powder will prevent body odors, or contains 
three times the “usual” amount of perfume or soothing ingredients ; 

(f) That respondent’s Rose Bud Skin Bloom will give the skin new life, youth 
or will “prevent” dark, rough, or dry skin; 
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(g) That respondent’s Cocoanut Oil Shampoo will “prevent” scalp troubles ; 

(h) That respondent’s Nu-Glo “prevents” dandruff ; 

(i) That respondent’s skin ointment “removes,” “eradicates,” or “corrects” 
pimples, blemishes, blackheads, or dark splotches, or clears rough, bumpy, sal- 
low, or dark skin instantly or at all; 

(j) That respondent’s deodorant “rids” the body of all offensive odors; 

(zk) That respondent’s Magic Brite will make pimples, blackheads, and 
blotches disappear ; 

(1) That respondenit’s Shampoo Jelly kills dandruff, or produces hair growth, 
or soft hair ; 

(m) That respondent’s hair dressing preparations grow hair inches longer in 
four stages, or make skimpy, dull hair become long, silky or luxuriant or stop 
falling hair, prevent dandruff or falling hair; unless limited to the removal of 
dandruff or as an aid to retard an excessive falling or thinning of the hair; 

(n) That through the use of respondent’s Hair Pomade thousands of short 
haired women now have long hair; or that through its use a new growth of 
hair will appear ; 

(o) That respondent’s products are superior to other products of a similar 
nature ; 

(p) That respondent’s Instant Pink Cream keeps the skin young; 

(q) That respondent’s Vanishing Cream heals the skin, or makes the skin 
firm or beautiful, removes or prevents wrinkles, or never fails; 

(r) That respondent’s Lemon Cream bleaches the skin, or sinks deep into 
the pores, or brings out dirt or impurities; 

(s) That respondent’s Presso is a hair grower; 

(t) That respondent’s Mystic Mojo will enable one to win or rule in love, 
or bring luck or love; 

(vw) That respondent’s Double Strength Cream gives the user light, smooth 
skin the first day; 

(v) That respondent’s Fortune Telling and Dream Book will tell what is 
going to happen or give lucky numbers or signs; 

(w) That respondent pays any salaries to its agents; or that through the 
sale of respondent’s products inexperienced persons can make big money the 
first day; 

(@) That respondent will pay persons to give away samples. 


Respondent further agreed to cease and desist from representing 
that any articles were given “free” when the cost of same was in- 
cluded in the price of other articles whose purchase was required as 
a prerequisite to the free gift. 

Respondent further agreed to cease and desist from the use of the 
term “Laboratories” in its trade name unless and until it maintained 
adequate equipment for the purpose of analyzing, testing and com- 
pounding the products prepared and sold by it. 

The respondent further agreed to cease and desist from the use of 
the term “hair grower” in the designation of any of its products. 

Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed 

(a) Not to represent or hold out as a chance or an opportunity any amount 


in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business; 
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(b) Not to represent or hold out as maximum earnings by the use of such 
expression as “up to,” “as high as,” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business; 
and 

(c) That in future advertising where a modifying word or phrase is used 
in direct “connection with a specific claim or representation or earnings, such 
word or phrase shall be printed in type equally conspicuous with, as to form, 
and at least one-fourth the size of the type used in printing such statement 
cr representation of earnings. (Apr. 7, 1988.) 


02102. Bath Cabinet—Qualities—Petersime Incubator Co., a corpo- 
ration, Gettysburg, Ohio, vendor-advertiser, was engaged in selling a 
device designated Petersime Electro-Thermo Bath Cabinet, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That the use of Petersime Hlectro-Thermo Bath cabinet will: 
1. Have any effect on body weight unless limited to temporary loss of 
weight ; 
2. Have any influence on metabolism ; 
3. Eliminate, cleanse, rid, purge, carry away, or dispose of poisons, 
toxins, or wastes that cannot be taken care of by the normal 
processes of elimination ; j 
4. Will build up dynamic health, body tone, or put the system in the 
pink of condition ; 
5. Help thin people to build up; 
6. Cause the skin to become soft and the limbs to take on added 
strength ; 
7. Purify and vitalize the life-giving stream; 
8. Build up resistance to disease; 
9. Insure against the ravages of acute as well as chronic diseases and 
ailments; 
10. Extend life expectancy ; 
11. Compensate for lack of kidney function ; 
12. Cause the face and body to take on a new contour; 
13. Provide better health; 
14. Facilitate u healthy cellular condition ; 
(b) That the Petersime Electro-Thermo Bath Cabinet is a competent treat- 
ament for: 
Colds, 
Arthritis, 
Neuritis, 
Rheumatism, 
Diabetes, 
. Gall trouble, 
Lumbago, 
Kidney trouble, 
Gout, 
Goitre, 
11. Skin diseases, 
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12. Tumors, 

13. Paralysis, 

14. Sciatica, 

15. High blood pressure, 

16. Sleeplessness, 

17. Liver trouble, 

18. Obesity, 

19. “Lumps.” (Apr. 8, 1938.) 


02103. Insulating Materials—Qualities—Dant & Russell, Inc., a cor- 
poration, Porter Building, Portland, Ore., vendor-advertiser, was 
engaged in selling insulating materials designated Fir-Tex Building 
Board, Fir-Tex Firkote, Fir-Tex Insulating Lath, Fir-Tex Ivrykote, 
Fir-Tex Finish Plank, Fir-Tex Tile Board, and Fir-Tex Economy 
Board, and agreed in soliciting the sale of and selling said products in 
interstate commerce to cease and desist from representing directly or 
otherwise: 


(a) That Fir-Tex Firkote Building Board will protect a home from damp- 
ness, provides walls that are moisture-proof, or otherwise importing or implying 
that the product is impervious to the passage of water vapor ; 

(o) That Fir-Tex Firkote Building Board will provide 100% insulation 
against heat, cold, noise, and the infiltration of wind, dust, and moisture ; 

(c) That Fir-Tex Firkote Building Board is necessary if air conditioning is 
installed ; 

(d) That Fir-Tex Firkote Building Board has 10% greater insulating value 
than other leading insulation materials; 

(e) That Fir-Tex stops heat flow, prevents heat from escaping, prevents out- 
door heat from penetrating a house, or from otherwise stating, importing or 
implying that the material is impervious to the passage of heat unless the 
context clearly states that such quality is relative and not absolute; 

(f) That only Fir-Tex— 

1. Possesses the 7 eSsentials of effective insulation ; 

2. Is made of natural wood fibres, without filler; 

3. Is shredded mechanically, not broken down by the use of chemicals; 
4. Is water-resistant throughout the board; or 

5. Is manufactured without lamination; 

(g) That Fir-Tex is vermin-proof or fire retardant ; 

(h) That the installation of Fir-Tex will reduce fuel bills 40 percent or will 
reduce fuel bills or the loss of heat by any stated amount or percentage, unless 
such figures have been established by competent factual evidence ; 

(i) That Fir-Tex Insulation insures cool summer days or warm winter 
nights ; 

(j) That the use of Fir-Tex as a plaster base prevents plaster cracking. (Apr. 
11, 19388.) 

02104. Beverage—Qualities—Max Frank, Anna Frank, Sidney 
Frank, Manuel A. Frank, and Perry B. Frank, copartners, doing 
business under the trade name of J. Frank & Sons, 612 Moore Sis 
Philadelphia, Pa., vendors-advertisers, were engaged in selling a bev- 
erage designated Sun-Up, and agreed in soliciting the sale of and 
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selling said product in interstate commerce to cease and desist from 
representing directly or otherwise. 


(@) That Sun-Up— 
Is great for that logey feeling after a gala evening; 
Settles one’s stomach ; 
. Clears one’s head; 
Cures that leathery-tongue feeling after a big evening; 
Counteracts acidity ; 
. Keeps one fit; 
Keeps one in condition; 
Is an alkaline beverage ; 
Sweetens one’s stomach; 
10. Prevents that morning-after hangover; 
11. Braces one up; 
12. Eliminates hangovers; 
13. Is slenderizing; 
14. Aids digestion ; 
15. Keeps the digestive tract clear ; 
16. Is recommended by doctors as a morning bracer; 
17. Is an ail around fixer; or 
18. Is alkalized ; 
(v) That the use of Sun-Up will make one more slender ; 
(c) That one may “alkalize” with Sun-Up. (Apr. 12, 1938.) 


02105. Used Automobile Tires—Prices, History, and Special 
Offers—Major Motor Supply Co., Inc., a corporation, trading and 
doing business as Major Tire & Rubber Co., 63 and Morgan Sts., 
Chicago, Ill., vendor-advertiser, was engaged in selling used auto- 
mobile tires, and agreed in soliciting the sale of and selling said 
product in interstate commerce to cease and desist from representing 
directly or otherwise: 
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(a) That‘it has slashed tire prices or in any other way represented that its 
tires are sold at a price lower than a recognized or usual price for similar grade 
tires; 

(b) That its tires are backed by 20 years’ experience in the tire industry ; 

(c) That its tires, failing to give satisfactory service, are replaced at one- 
half the original cost; 

(d) That an offer of a product or combination of products at a certain price 
is for a limited time, unless at the time such offer is made a definite period for 
the duration of such offer is determined after which the price therefor is 
increased. (Apr. 15, 1938.) 


02106. Bandage, Pads, and Medicinal Preparations—Qualities —Hadley- 
Sullivan, Inc., a corporation, 600 Griswold St., Detroit, Mich., vendor- 
advertiser, was engaged in selling a bandage, pads, and medicinal 
preparations designated Medi-Band, Medi-Soles, Callous Pads, Cal- 
lous Relief Pads, Bunion Pads, Bunion Relief Pads, Corn Pads, and 
Medi-Lotion, and agreed in soliciting the sale of and selling said 
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products in interstate commerce to cease and desist from representing 
directly or otherwise : 


(a) That any of respondent’s products is a competent treatment for or will 
remove corns unless limited specifically to hard corns; 

(b) That any of respondent’s products, either alone or in conjunction with 
one another, constitute a competent treatment for ingrowing toe nails; 

(c) That any of respondent’s products is an effective treatment for bunions, 
or that the application of any of them will cause a misplaced toe to straighten ; 

(d) That Medi-band will accelerate the normal rate of healing; 

(e) By such phraseology as “sanitary,” “guards against infection,” or, “an 
excellent first-aid bandage,” or otherwise, importing or implying that this Medi- 
band is sterile and safe to use under all conditions ; 

(f) That Medi-Soles constitute a competent treatment or an effective remedy 
for: 

Athlete’s foot, 
Itching feet, 
Burning feet, 

. Sweating feet, or 
Odorous feet ; 

(g) That Medi-Soles will relieve all foot troubles, or will effectively treat all 
foot worries ; 

(h) That Medi-Soles regulate perspiration to normal; 

(i) That Medicoband Callous Pads, Bunion Pads, or Corn Pads will not 
irritate the skin under the normal conditions of usage; 

(j) That Medicoband Callous Relief Pads remove the pressure causing ¢al- 
louses on the ball of the foot; 

(k) That Medicoband Corn Relief Pads will reduce inflammation ; 

(l) That Medi-Lotion is a foot conditioner or is a competent treatment or 
an effective remedy for tired, aching, burning feet, or that it can be relied 
upon to soften or strengthen the tissues of the skin. (Apr. 18, 1938.) 


02107. Medicinal Preparations—Qualities—J. W. Clifford, an individ- 
ual trading as International Co. and Vitality Laboratories, 408 Man- 
hattan Ave., New York City, vendor-advertiser, was engaged in sell- 
ing medicinal pr eparations designated Vitamin E Capsules, 
Aphrodisiacs, and various Feminine Hygiene Products, and agreed 
in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 
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(a) That either of respondent’s products Lesta’s Positive Double Strength 
Pills or Dupree Positive Double Strength Pills are double strength or positive 
acting or sure, safe or successful in difficult cases, or are a competent treatment 
for delayed menstruation or are abortifacients; or that results are guaranteed ; 

(b) That either Lesta’s or Dupree Double Strength Pills are a standard treat- 
ment or are recommended by doctors, or have been used by Women of America 
for 35 or any other number of years; 

(c) That the regular price of Dupree or Lesta’s Double Strength Pills is 
$5.00 or that $2.00 is a confidential or cut-rate price; 

(d) That Lesta’s Double Strength Pills are internationally famous; 

(e) That respondent’s product “Preventosan” will prevent venereal disease, 
unless limited to its use under proper directions, as an aid in preventing syphilis 
in the male; or will assure freedom from infection of venereal disease ; 


* 
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(f) That Dupree Rectal Suppositories are a competent treatment, or effective 
remedy for piles, or are recognized as an effective remedy by the medical 
profession ; 

(g) That “Dupree Femi Tabs” will relieve menstrual pain or are nonde- 
pressant ; 

(h) That Dupree Antiseptic Douche Powder is antiseptic, harmless, or non- 
irritating ; 

(i) That Dupree Vaginal Jelly is a curative medicine, or that its use will 
prevent conception or venereal or other diseases; 

(j) That respondent’s Vagi-Cones are germicides; 

(k) That respondent’s Dupree Pills will end, delay or eliminate worry due 
to delayed menstruation ; 

(1) That respondent’s Dupree Pills are recommended by physicians, or have 
been for years recommended by physicians; or are an accepted remedy for 
female disorders, or are a uterine toner, stimulator, or regulator; 

(im) That respondent’s Dupree Pills are an effective remedy or competent 
treatment for Ammenorrhea or Dysmenorrhea, or are recommended by physicians 
for treatment of these disorders; 

(v) That respondent’s Sex-O Wheat Germ Oil is an effective treatment for 
sexually run-down, weak, or depressed men or women; 

(o) That respondent’s Sex-O Wheat Germ Oil is prescribed by physicians, or 
is a new medical science discovery ; 

(p) That $6.00 is the regular or ordinary price for the amount of Sex-O for 
which respondent charges $2; or that the regular price of respondent’s $1.00 
offer is $2.00; 

(q) That respondent’s Wheat Germ Oil makes motherhood possible for women 
with functional sex deficiency or weakness, or will relieve habitual miscarriages 
or sex weakness; 

(r) That hundreds of men and women previously sterile have become parents 
through the use of Wheat Germ vitamin H; 

(s) That medical science has found lack of vitamin E in humans to be the 
cause of sex deficiency or sterility ; 

(t) That the addition of vitamin E to foods will result in fertility where 
sterility had hitherto existed ; 

(w) That respondent’s Sex-O Capsules are builders of vital powers or vigor; 

(v) That Wheat Germ Oil is the latest or greatest discovery of medical science 
for sex deficiency in males or females, or otherwise ; 

(w) That women desirous of motherhood will become pregnant if they take 
Wheat Germ Oil; 

(v) That respondent’s Youth Tabs will restore lost sexual power; give quick 
sex power, or are sex stimulators, or are prescribed by doctors; 

(y) That respondent’s Double Strength Youth Tabs are double strength ; 

(2) That respondent’s Motherine Pellets are a newly discovered or scientific 
product, or that their use will enable childless women to become mothers. 


Respondent further agreed to cease and desist from representing 
that he maintained or operated a laboratory, until such time as he 
should in fact operate a laboratory. 

Respondent further agreed to cease and desist from representing 
that the prices charged for his various products were “cut prices”, 
confidential prices, or were other than the regular price of said 
product. (Apr. 18, 1938.) 
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02108, Feminine Hygiene Products—Qualities—B. Y.’s Laboratories, 
Inc., a corporation, 1829 West Seventh St., Los Angeles, Calif., 
vendor-advertiser, was engaged in selling Feminine Hygiene Prod- 
ucts, and agreed in soliciting the sale of and selling said products 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That any of respondent's preparations alone or in combination is a 
competent contraceptive or abortifacient ; 

(ob) That the trend of modern medicine is the prevention, rather than the 
correction, of female problems ; 

(c) That the term or sperm theory of disease or reproduction are proven 
facts ; 

(d) That preventative medicine is important to the health or happiness of 
womanhood in the marriage relationship ; 

(e) That any of the respondent’s preparations is prescribed by physicians, 
or is free from danger ; 

(f) That B. Y.’s Formula No. 444— 

1. Is a preventative, or meets the preventative trend in feminine hygiene ; 

2. Contains. effective elements for the destruction of spermatozoa or 
bacteria ; 

3. Is free from the dangerous action or other products containing poison- 
ous drugs; 

4. Is in a dependable role or furnishes the acme of desirability in the 
feminine hygiene problem; 

5. Imparts that sense of security which women have been seeking; 

(g) That B. Y.’s Formula No. 18, either in capsules or liquid, is of any 
special benefit when used internally, or is systematic in its effects; 

(h) That formula No. 18, in powder form, is the result of research or that 
it is effective where medicaments taken by mouth are contraindicated ; 

(i) That Formula No. 18, in either form— 

1. Has proven to be effective ; 
2. Brings a solution to a health problem or produces healthful benefits ; 
3. Exerts hygienic action; 

(j) That B. Y.’s Medicated Cones (Formula No. 224) is a competent or effee- 
tive remedy in the treatment of diseases of the vaginal tract, or that it is an 
advance in medicine ; 

(k) That Formula No. 224 is an aid in correcting the causes of female dis- 
charges, irritations, or infections, or that it has proven to be such; 

(1) That formula 88 (888)— 

1. Is a tonic, or is composed of glandular elements of tonic value; 
2. Serves to arouse or maintain the activity of the glands; 
3. Has given results exceeding other or similar preparations; 
(m) That any material benefits may be expected from the use of Formula 88 
(888) when— 
1. The mating urge wanes; 
2. The skin begins to wrinkle; 
5. The failure, fatigue, or decline of old age appear; 
4. Development of the endocrin glands is delayed; 
(n) That Formula 88 (888) is a competent or effective aphrodisiac. 
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Respondent further agreed to discontinue the use of the word 
“Laboratories” in its corporate and trade name until such time as it 
should in fact operate a laboratory. (Apr. 20, 1988.) 

02109. Medicinal Preparations—Qualities—E. R. Davis, an individ- 
ual, trading and doing business as E. R. Davis Prescription Co., 
Bellingham, Wash., vendor-advertiser, was engaged in selling med- 
icinal preparations designated Davis Formula No. 7895 and Vitamin 
A Concentrate, and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing 
directly or otherwise: 

(a) That said products will cure asthma or are an asthma or hay fever 
remedy ; 

(b) That said products are a discovery ; 

(ec) That said products are for the immediate relief of asthma; 

{d@) That said products will prevent hay fever; 

(e) That said products have given relief, after all other treatments had 
failed ; 

(f) That said products will free one from the agony of hay fever; 

(g) That said products will build up the mucous membrane of the nose or is 
a blood, nerve or mucous membrane treatment ; 

(h) That most tablets and capsules irritate the stomach; 

(i) That asthma and hay fever should be treated through the blood and 
nervous system ; 

(j) That by continuing the use of said products one may protect oneself from 
asthma and hay fever; 

(%) That asthma, hay fever, eczema and sick headaches are now considered 
members of one family and are in the blood stream; 

(1) That the vitamin “A” concentrate sold with said Davis Formula No. 7895 
is 100 times the strength of cod liver oil. (Apr. 20, 1988.) 


02110. Soft Drink Concentrate—Qualities—F lavorex, Inc., a corpora- 
tion, 57 East 11th St., New York, N. Y., vendor-advertiser, was en- 
gaged in selling a soft drink concentrate designated Step-Up, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 

(a) That Step-Up alkalizes the system, or any part of the system; 

(b) That the use of Step-Up will bring health ; 

(c) That Step-Up is “good for over-indulgence” ; 

(d) That Step-Up is “energizing” or ‘“re-energizing” ; 

(e) That the use of Step-Up will reduce excess acidity. (Apr. 20, 1958.) 

02111. Medicinal Preparations—Qualities and Unique Nature.—South- 
western Drug Corp., a corporation, Dallas, Tex., vendor-advertiser, 
was engaged in selling certain medicinal preparations designated 
Red Arrow Nose and Throat Drops, Red Arrow Chestrub, Red 
Arrow Syrup White Pine Compound, Red Arrow Creosote Cough 
Syrup, Findley’s Eye Bath, and Findley’s Eye Drops, and agreed 
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in soliciting the sale of and selling said products in interstate com- 
merce to cease and desist from representing directly or otherwise: 


(a) That by the use of Red Arrow Nose and Throat Drops one may escape 
nose and throat ailments; 

(b) That the ingredients in Red Arrow Nose and Throat Drops are perfectly 
harmless and may be used as frequently as desired ; 

(c) That Red Arrow Nose and Throat Drops contain the most effective in- 
gredients that medical science has discovered for the prevention and treatment 
of colds; 

(d) That Red Arrow Nose and Throat Drops are a preventive against in- 
fection, colds, influenza, grippe or similar ailments; 

(e) That Red Arrow Nose and Throat Drops will relieve hoarseness or 
maintain the nose and throat membranes in a healthy condition ; 

(f) That Red Arrow Nose and Throat Drops are antiseptic ; 

(g) That chlorbutanol prevents irritating the tenderest membranes ; 

(h) That chlorbutanol is not usually found in nose and throat drops; 

(i) That Red Arrow Nose and Throat Drops are a treatment for infected 
membranes ; 

(j) That Red Arrow Chestrub penetrates deeply into the pores, carrying with 
it healing medicaments to relieve congestion; 

(k) That Red Arrow Chestrub is an ideal treatment for colds of the throat 
and chest; 

(t) That Red Arrow Chestrub will reach the infected tissues of the Chest. 


It was further agreed that the respondent would not use the name, 
Red Arrow Syrup White Pine Compound, unless and until the 
formula followed in compounding said product corresponded to the 
formula prescribed by recognized authorities on the subject. 

It was also agreed that the respondent would not use the name 
Red Arrow Creosote Cough Syrup, unless in connection therewith it 
was stated that said product contained active ingredients other than 
creosote. (Apr. 21, 1938.) 

02112, Hair Preparations—Qualities—Paragon Distributing Corp., 
a corporation, also trading as Paragon Laboratories, Inc., Eterne 
Mfg. Corp. and Paragon Institute, 8 West 82nd St. New York, N. Y., 
vendor-advertiser, was engaged in selling preparations for the hair 
designated Eternol Tint Oil Shampoo and Paragon Hair Coloring, 
and agreed in soliciting the sale of and selling said products in inter- 
state commerce to cease and desist from representing directly or other- 
wise; 


(a) That Bternol Tint Oil Shampoo— 
1. Leaves the hair in a natural state; 

. Leaves the hair in perfect condition ; 

. Produces true “natural” hair shades; 

. Produces natural results; 

. Revitalizes the hair; 

. Is the “only” simple method of hair tinting that actually tints, cleanses 
and reconditions gray, faded, streaked, or sunbleached hair, all in 
one treatment that is hardly longer than an ordinary shampoo; 
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(b) That Paragon Hair Coloring— 

Is the oldest rapid organic hair coloring on the market; 

Tints the hair by duplicating nature’s own method; 

Places the color pigments inside the hair shaft; or colors the hair 
from within; 

Does not coat the outer surface of the hair; 

Leaves the hair as Nature made it; 

Gives the hair the same lovely natural color it formerly had; 

Re-colors the hair as Nature does; 

Re-colors the hair naturally making it just as it was originally; 

. Restores bleached hair to its natural color; 

10, Restores a true natural shade to hair that has lost its basic color, 

being either gray, faded or artificially bleached ; 
11. Maintains the same natural color through successive applications; 
12. Cannot be detected ; 
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(c) That either Hternol Tint Oil Shampoo or Paragon Hair Coloring is safe 
or harmless unless in direct connection with such statement and in equally 
conspicuous type there is also printed a warning that such product may be 
harmful to any person with a scalp disease, cut or abrasion, or who has previ- 
ously suffered a dermatitis through use of a hair coloring or who may have an 
idiosynecrasy, allergy or hypersensitiveness to hair colorings. (Apr. 28, 1938.) 


02113. Typewriters—Prices and Qualities—Royal Typewriter Co., 
Inc., a corporation, 2 Park Ave., New York, N. Y., vendor-advertiser, 
was engaged in selling Royal Portable Typewriters, and agreed in 
soliciting the sale of and selling said products in interstate commerce 
to cease and desist from representing directly or otherwise: 


(a) That a purchaser can arrange to pay for a Royal Portable Typewriter 
by making monthly payments, unless it is explained that such procedure in- 
volves a carrying charge which increases the price at which the machine is 
advertised ; 

(0) That respondent’s method of arranging deferred payments is either a 
“special” or a “low cost” plan; 

(c) That the Royal Portable Typewriter will last the purchaser a lifetime; 

(d@) That a Royal Portable Typewriter will enable one to type smoothly and 
naturally even if he has never used a typewriter before ; 

(e) That respondent gives purchasers of Royal Portable Typewriters a home 
“course” in Touch Typewriting ; 

(f) That the keys on the Royal Portable Typewriter are rimless, unless suca 
representations are confined to a model that in fact does have rimless keys; 

(g) That the Royal is the only portable typewriter which has a genuine 
tabulator ; 

(h) That the Royal Portable Typewriter has everything found in any other 
portable typewriter ; 

(i) That using a Royal Portable Typewriter is a “sure” way to earn higher 
grades in school. (Apr. 28, 1938.) 


0341. Massage Device—Qualities—W. D. Smith and Thomas Baden, 
copartners, trading and doing business as Midwest Products Co., 702 
S. Rose St., Kalamazoo, Mich., vendors-advertisers, were engaged in 
selling a device designated Prosager, and agreed in soliciting the 
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sale of and selling said product in interstate commerce to cease and. 
desist from representing directly or otherwise: 


(a) That with the Prosager one may obtain a better massage of the prostate 
than by the finger method used by doctors; 

(b) That the finger method of massage of the prostate is an “old” method ; 

(c) That one who desires to enjoy life as a healthy man will no longer delay 
in getting a Prosager ; 

(d) That by “ordering one today” or by obtaining a Prosager one may gain 
or retain health, vigor or happiness ; 

(e) That the Prosager massages the afflicted part back towards normalcy 
and nature takes care of the rest, or will restore the organs back to normal 
activity ; 

(f) That the Prosager will cause one to feel ten years younger, or as one 
did at twenty-five years of age, or any other age; 

(g) That the percentage of men past middle life who are troubled with ail- 
ments of the prostate or symptoms thereof is so high that it is impossible to 
estimate ; 

(h) That thousands of men in every community suffer from prostate trouble, 
or symptoms thereof ; 

(i) That the Prosager is fool-proof. 


It was understood and agreed by the parties hereto that this stipu- 
lation was not in lieu of, but was supplemental to, stipulation No. 
0341, executed by said respondents and accepted and approved by 
the Commission on September 12, 1932. (May 2, 1938.) 

02114. Soaps—Qualities—Lever Brothers Co., a corporation, Cam- 
bridge, Mass., vendor-advertiser, was engaged in selling certain soaps 
designated Lifebuoy Soap, Lux Flakes, and Lux Toilet Soap, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or 
otherwise : 

(a) That any specified number of disease germs are spread by hands 
“alone” ; 

(b) That Lifebuoy Soap will improve the skin 100%, or any other definite 
percentage in any substantial number of cases; 

(c) That the skin of one who uses Lifebuoy Soap will not be dull or blotchy, 
unless limited to such conditions as are due to, or aggravated by, dirt, cos- 
metic residue, epithelial debris, or foreign materials; 

(d) That the special ingredient of Lifebuoy Soap makes the lather more 
penetrating ; 

(e) That the product Lux Flakes puts new life into fabrics, or otherwise 
importing or implying that it improves the original quality of the fabrics; 

(f) That Lux Toilet Soap will keep the complexion “flawless” ; 

(g) That Lux Toilet Soap is “made especially” to guard against cosmetic 
skin ; 

(h) That Lifebuoy Soap or Lux Toilet Soap can be relied upon to keep the 
skin “clear” unless limited to such conditions as are due to, or aggravated by, 
dirt, cosmetic residue, epithelial debris, or foreign materials. (May 11, 1988.) 


02115. Medicinal Preparation—Qualities and Professional Use-—Otho ©. 
Edwards, an individual doing business as Edwards Drug Co., 
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Raleigh, N. C., vendor-advertiser, was engaged in selling a medicinal 
preparation designated Tina-Cide, and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That respondent’s product is “penetrating” or will “penetrate” the skin; 

(0) That respondent’s product is used by leading hospitals; 

(c) That respondent’s product will bring ‘complete” relief or “sure” relief ; 

(d) That respondent’s product will give the death blow to or kill ring- 
worm ; 

(e) That respondent’s product will stop sweating feet in one night, or at 
all; 
. (f) That respondent’s product is “guaranteed” to relieve athlete’s foot or 
“similar skin irritations” or chafing; 

(g) That the use of respondent’s product will assure healthy feet. (May 
2, 1938.) 


02116. Cosmetics, Medicinal Preparations, and Incense—Qualities.— 
Hindu Products Mfg. Corp., a corporation, 3453 S. Indiana Ave., 


Chicago, Ill., vendor-advertiser, was engaged in selling cosmetics, 
medicinal preparations and incense designated Hindu Bleach Cream, 


Tissue Building Cream, Turtle Oil Wrinkle Cream, Ranee Hair 
Grower, Coconut Oil, Temple Grower, Ranee Tetter Salve, Hair 
Straightener, Ranee Hair Oil, Hindu Balm, Hindu Herb Life Tonic, 
Sure Pep, Gland Tablets, Female Tonic, Liver Pills, Lucky Master 
Incense, Neeva Incense, and Dragon’s Blood Incense, and agreed in 


soliciting the sale of and selling said products in interstate com- 
merce to cease and desist from representing directly or otherwise: 


rake) That the product designated as “Hindu Bleach Cream” will bleach the 
skin or will have any other effect on the skin except to make it appear lighter 
by depositing a white pigment on the surface; 

(0) That the preparation designated as “Tissue Building Cream” will have 
any effect at all on the muscles or will feed the tissues or prevent sagging; 

(c) That the cream known as “Turtle Oil Wrinkle Cream” will encourage 
smooth skin or prevent wrinkles; 

(d) That any of respondent’s products will grow hair or constitute a com- 
petent treatment or an effective remedy for itching scalp or dandruff, or will 
stop falling hair or heal diseased scalps; 

(e) That the preparation designated “Hair Straightener’ will have any effect 
other than to hold the hair as it is arranged, due to its grease content ; 

(f) That the product known as “Tetter Salve” is a competent treatment or 
an effective remedy for tetter, eczema, itching or other scalp disorders ; 

(g) That Hindu Balm is a competent treatment or an effective remedy for 
colds, catarrh, asthma, hay fever, sore throat, sore feet, or “many other 
things” ; 

(h) That any of respondent's products is guaranteed unless such guarantee is 
specifically limited to the return of the purchase price only; 

(i) That Hindu Herb Life Tonic is a “health restorer” or assures a healthy 
appetite, sound digestion, vim, vigor, or pep, or is a competent treatment for 
run-down systems, stomach, kidney, blood, liver and nerves; 

(j) That the product designated “Sure Pep” will restore lost manhood or 
awaken lost vitality or pep; 


1480 FEDERAL TRADE COMMISSION DECISIONS 


(k) That the preparation designated “Gland Tablets” will enable one to 
regain lost manhood or re-supply one with vitality, or have any effect on the 
glands; 

(1) That the preparation known as “Female Tonic” will relieve “female 
sufferings,” or will correct backaches, headaches or “other miseries” ; 

(m) That the so-called “Liver Pills” will have any effect other than that of 
a laxative; 

(n) That any product sold by respondent is “lucky” or contains any “lucky” 
ingredient. 


The respondent further agreed to cease and desist from the use of 
the words “Lucky,” “Tissue,” “Hair Grower,” or “Temple Grower” 
as a part of the trade name of any product; or of “Bleach Cream,” 
“Wrinkle Cream,” “Tetter Salve,” “Gland Tablets,” “Female Tonic” 
or “Liver Pills” as a part of the trade name of any product so desig- 
nated in the foregoing advertising representations or of any product 
of substantially the same composition. (May 3, 1938.) 

02117. Cosmetics—Qualities—The Drackett Products Co., a corpora- 
tion, Cincinnati, Ohio, vendor-advertiser, was engaged in selling cos- 
metics designated Formula X-1, Formula X-2, and X—Hlator, and 
agreed in soliciting the sale of and selling said products in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That any of said products alone or in combination— 


1. Is a “complete” beauty treatment; 

2. Penetrates down deep into the pores; 

3. Penetrates or cleans deep within the skin; 

4. Flushes out the lower layers of the skin; 

5. Removes dirt, rubbed-in make-up, or oily secretions buried deep 
within the skin; 

6. Leaves the skin as clean deep within as on the surface; 

7. “Protects” one’s complexion or skin; 

8. Supplies natural oils, or contains toning oils; 

9. “Prevents” blackheads ; 

10. Cleans more deeply than other cleaners; 

11. Searches deep down below the surface; 


(ob) That by the use of any of said products alone or in combination— 


1. Enlarged pores are freed of deep-down dirt, or rubbed-in make-up, or 
that a removal of pore impurities is effected ; 

Blackheads or enlarged pores cannot exist; 

One need not have blackheads or enlarged pores; 

Blackheads or enlarged pores “vanish” ; 

5. The causes of enlarged pores or blackheads are removed; 
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(c) That the use of the device designated, X-ilator, gives the skin its required 
daily “exercise.” (May 38, 1938.) 

0823. Correspondence Instructions in Fingerprinting—Opportunities 
and Relevant Facts—T. G. Cooke, an individual trading as Institute 
of Applied Science, 1920 Sunnyside Ave., Chicago, Ill, vendor-ad- 
vertiser, was engaged in selling correspondence instructions in finger- 
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printing and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That there is small chance for one to gain fingerprint training at his 
employer’s expense, so long as it is the practice of certain established Bureaus 
to train their own personnel ; 

(b) That “Any” man or woman of average intelligence can become a finger- 
print expert by this or any other training; 

(c) That everyone who completes respondent’s course of instruction is a 
practical operater or is competent to perform the duties of a fingerprint expert; 

(d) That we are on the threshold of compulsory fingerprinting of every 
citizen of the United States; 

(e) That industrial plants, department stores and business institutions are, 
in any substantial numbers, adopting the practice of fingerprinting employees; 

(f) That insurance companies will inevitably require the fingerprinting of all 
policy holders; 

(g) That the standing of the Institute of Applied Science is the student’s 
“ouarantee” of proficiency ; 

(h) That the wide acquaintance of respondent assures graduates of pre- 
ferred opportunity when big positions are open; 

(i) That a diploma issued by respondent “proves” that the holder is a trained 
man, or that employers are always especially on the lookout for holders of such 
diplomas ; 

(j) That the diploma issued by respondent is to the Fingerprint Expert what 
a Johns Hopkins diploma is to a physician or a Harvard Law School diploma 
is to a lawyer; 

(k) That respondent can teach students how to earn big money because he 
has done so; 

(1) That one who enrolls in respondent’s course will be qualified to earn $150 
per month six months’ thereafter ; 

(m) That everyone who completes respondent’s course is an expert and can 
demand the pay of an expert; 

(n) That respondent is holding places open for prospective students ; 

(o) That a little study every night will fit the student for a good paying 
position. 


The respondent further agreed to cease and desist from stating, 
importing or implying, by the designation of any person as President. 
or otherwise, that this respondent was a corporation. 

It was also agreed that this supplemental stipulation as to the 
facts and agreement to cease and desist was to be taken and considered 
to be supplemental to a stipulation executed by this advertiser and 
accepted and approved by the Federal Trade Commission January 
22, 1935, that said stipulation remained in full force and effect, and 
that the terms thereof were not affected in any way by this supple- 
mental stipulation. (May 4, 1938.) 

02118. Playing Cards and Christmas Greeting Cards—Opportunities and 
Unique Nature.—General Card Co., a corporation, 400 S. Peoria St., 
Chicago, Ill., vendor-advertiser, was engaged in selling certain play- 
ing cards and Christmas Greeting Cards, and agreed in soliciting 
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the sale of and selling said products in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That respondent’s Mondgram Playing Cards are new and unique unless 
it is clearly explained that the statement refers to the designs and not to the 
practice of imprinting a monogram on playing cards; 

(vb) That selling playing cards by respondent’s method is a new occupation ; 

(c) That initial cards are not sold in stores unless expressly limited to re- 
spondent’s designs. (May 11, 1938.) 


02119. Medicinal Preparation—Qualities and Unique Nature.—A llcock 
Mfg. Co., a corporation, Ossining, N. Y., vendor-advertiser, was 
engaged in selling a medicinal preparation designated Brandreth’s 
Pills, and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly or 
otherwise: 


(a) That constipation is the cause of the majority of sickness ; 

(6) That Brandreth’s Pills protect the system against poisoning or restores 
vitality ; 

(c) That the use of Brandreth’s Pills will result in a healthy skin; 

(d@) That sallow skin, pimples, lustreless eyes, wrinkles, or poor vitality are 
almost always, or generally, due to decomposition of waste in the colon; 

(€) That Brandreth’s Pills completely eliminate toxic waste matter; 

(f) That Brandreth’s Pills will help the digestive process; 

(9g) That Brandreth’s Pills have merited approval by people all over the 
world ; 

(h) That Brandreth’s Pills will end, “correct,” or cure constipation or will 
bring health to users, or will correct acid stomach, gas, heartburn, bad breath, 
or insomnia ; 

(i) That no other laxative is so perfect as Brandreth’s Pills; 

(j) That Brandreth’s Pills are not habit-forming or are the safest laxative 
known ; 

(k) That Brandreth’s Pills are a competent treatment for constipation, unless 
limited to temporary relief due to their laxative action, or a competent treat- 
ment for gas, acid-stomach, bad breath, headaches, acid indigestion or sleep- 
lessness ; : 

(1) That Brandreth’s Pills are a sure relief for constipation, biliousness, or 
bowel pains; 

(m) That Brandreth’s Pills are harmless in all cases; 

{n) That Brandreth’s Pills have no equal in the treatment of constipation, 
gas, acid stomach, or bad breath. (May 4, 1938.) 


02120. Insulants—Unique Nature and Qualities—Dry-Zero Corp., a 
corporation, Merchandise Mart, Chicago, Ill., vendor-advertiser, was 
engaged in selling insulation materials of various types according to 
the nature of the use anticipated and designated Dry-Zero Pliable 
Slab, Dry-Zero Sealpad Insulation, Dry-Zero Blanket Insulation, 
Dry-Zero Standard Refrigerator Car Blanket, Dry-Zero Hi Speed 
Blanket, Dry-Zero Economy Ice Blanket, and agreed in soliciting the 
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sale of and selling said products in interstate commerce to cease and 
desist from representing directly or otherwise : 


(a) That Dry-Zero is without qualification the lightest form of insulation 
material ; ; 

(6) That moisture condensation does not occur in Dry Zero qualitatively as 
in other insulating materials, that its resistance to moisture is far greater than 
other insulants unless properly qualified, or that its absorption is 50% to 90% 
less or any other percentage unless the basis of comparison is clearly stated, 
and unless such percentage has been demonstrated by competent scientific tests ; 

c. That the insulating value of Dry-Zero depends for its efficiency and per- 
manence solely upon the arrangement of the fibres rather than wpon ‘their 
structure. (May 18, 1938.) 


02121. Medicinal Preparation—Qualities and Safety—James F. Bal- 
lard, Inc., a corporation, 500 North Second St., St. Louis, Mo., 
vendor-advertiser, was engaged in selling a medicinal preparation 
designated White’s Cream Vermifuge, and agreed in soliciting the 
sale of and selling said product in interstate commerce to cease and 
desist from representing directly or otherwise: 

(a) That loss of weight is a symptom of round or pin worms; 

(6b) That White’s Cream Vermifuge is safe or can be relied upon to expel 
any type of worms other than large round worms and to reduce pin worm 
infestation ; 

(c) That White’s Cream Vermifuge will tone the intestinal tract; 

(a@) That White’s Cream Vermifuge will have no unfavorable effect on the 
child, even though there should be no worms. (May 18, 1988.) 

02122. Medicinal Preparation—Qualities—Banfi Products Corp., a 
corporation, 206 Spring St., New York, N. Y., vendor-advertiser, 
was engaged in selling a medicinal preparation designated Monte- 
catini Crystals, and agreed in soliciting the sale of its products in 
interstate commerce to cease and desist from representing by state- 
ments made either in the English language or the equivalent of such 
statements in any foreign language, directly or otherwise: 

That the product known as Montecatini Crystals has any therapeutic effect 
other than as a laxative or purgative in cases of temporary or occasional 
constipation; that the product does not constitute a drastic purge or does not 
induce irritation unless expressly limited to use according to directions; or 
that it is of any value in the treatment of any condition or symptom unless 
it is clearly explained that it is of value only when such condition or symp- 
tom can be relieved by a laxative or purgative and when it has been clearly 
established that such treatment is proper for such condition or symptom. 
(May 9, 1938.) 

02123. Cough Drops—Qualities, Relevant Facts and Unique Nature.— 
Luden’s, Inc., a corporation, Reading, Pa., vendor-advertiser, was 
engaged in selling a product. designated Luden’s Menthol Cough 
Drops, and agreed in soliciting the sale of and selling said product 


1484 FEDERAL TRADE COMMISSION DECISIONS 


in interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That without qualification medical authorities say acidity is often the 
cause of a cold; > 

(v) When referring to the head or the throat that Luden’s Menthol Cough 
Drops do more than assist in keeping one’s head clear or protecting one’s throat; 

(c) That Luden’s Menthol Cough Drops are now the only cough drops that 
contain menthol. (May 10, 1988.) 

02124. Bread—Relevant Facts—Cripe Baking Co., a corporation, 
doing business as Rainbo Bread Co., Twenty-third and Frederick 
Ave., St. Joseph, Mo., vendor-advertiser, was engaged in selling a 
product designated Rainbo Bread, and agreed in soliciting the sale of 
and selling said product in interstate commerce, to cease and desist 
from representing directly or otherwise: 

(a) That bread is necessary in a reducing diet to burn up fats and sweets; 

(b) That one may grow thinner yet eat anything, if bread, because of its 
ability to burn up damaging fats, is included in the diet; 

(c) That bread has a balancing effect on the diet. (May 10, 1938.) 

02125. Hair Growing Device—Qualities—Crosley Radio Corp., a 
corporation, Cincinnati, Ohio, vendor-advertiser, was engaged in 
selling a device designated Xervac, and agreed in soliciting the sale 
of and selling said product in interstate commerce to cease and desist 
from representing directly or otherwise: 

That Xervac will stop the falling of hair unless specifically limited to arresting 
the falling of an abnormal amount of hair, or will enable patients to regain 
normal, healthy hair, or that it constitutes a competent treatment for baldness, 
falling or lifeless hair, or that it achieves any effect at all on the hair or scalp, 
unless any of the said claims hereinbefore referred to are expressly limited to 
such specified conditions as may be remedied or improved by stimulating the 
blood circulation of the scalp; or that any specified number or percentage of 
patients will be benefited by the use of said device. (May 10, 1938.) 

02126. Food—Qualities—Horlick’s Malted Milk Corp., a corpora- 
tion, Racine, Wis., vendor-advertiser, was engaged in selling a food 
product designated Horlick’s Malted Milk, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 

(a) That respondent’s product helps build resistance to colds, winter ail- 
ments or other infections unless limited to its use as a nourishing food; 

(6) That respondent’s product “controls normal weight” ; 

(c) That respondent’s product will put you back on your feet “quicker than 
anything else”; 

(d) That the use of respondent’s product alone will reduce weight, without 
regard to caloric intake or unless limited to its use as a nourishing substitute 


for a heavier meal as part of a weight reducing plan or program. (May 11, 
1988.) 
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02127. Cosmetics—Qualities and History—Vandy, Inc., a corpora- 
tion, formerly known as Dew Cosmetics, Inc., 136 W. Fifty-second 
St., New York, N. Y., vendor-advertiser, was engaged in selling cos- 
metics designated Dew Instant and Dew Ultra, and agreed in solicit- 
ing the sale of and selling said products im interstate commerce to 
cease and desist from representing directly or otherwise: 

(a) That either of respondent’s products gives lasting protection against 
perspiration ; 

(b) That either of respondent’s products is safe and gentle, or non-irritating ; 


(ec) That either of respondent’s products is the “original” instant deodorant. 
(May 11, 1988.) 


02128. Medicinal Preparation—Qualities—Consolidated Drug Trade 
Products, Inc., a corporation, Chicago, Ill., vendor-advertiser, was 
engaged in selling medicinal preparations designated Malena Ointment 
and Malena Pills, and agreed in soliciting the sale of and selling said 
products in interstate commerce to cease and desist from representing 
directly or otherwise : 


(a) That Malena Pills have any therapeutic effect in helping to clear up local 
skin conditions other than that of a laxative; 

(bv) That Malena Ointment, applied either alone or in conjunction with the use 
of Malena Pills, will ‘‘clear” the skin or help to “clear the skin,” generally, or of 
eruptions or blemishes, or of any other symptom or condition ; 

(c) That Malena Ointment is of any benefit in helping to clear up local skin 
conditions except as the product inhibits the development of bacteria with which 
it comes in contact, softens and removes particles of desquamated epithelium and 
foreign matter adhering to the skin, softens the skin, and in conjunction with the 
massage with which it is applied, tends to remove accumulated deposits in the 
sweat ducts and hair follicles; 

(d) That either or both of respondent’s products will have any particular effect 
within any specified period of time; 

(e) That these products, either alone or in combination, will “rid” the system 
of poisons, regulate the system, or haye any other effect on the “system,” unless 
specifically limited to the action of Malena Pills on the intestinal tract ; 

(f) That either of these products will “end” any condition or symptom. (May 
11, 1988.) 

02129. Cosmetics—Nature and Qualities—National Toilet Co., a cor- 
poration trading as Sunclyme House, Paris, Tenn., vendor-advertiser, 
was engaged in selling cosmetics designated Sunclyme Lime and Lemon 
Cleansing Emollient, Sunclyme Papaya Skin Tone, Sunclyme Avocado 
Night Emollient, and Sunclyme Persian Lime Foundation Emollient, 
and agreed in soliciting the sale of and selling said products in inter- 
state commerce to cease and desist from representing directly or 
otherwise : 

(a) That respondent’s products are “fruit base” preparations ; 


(b) That Sunclyme Avocado Night Hmollient will penetrate the skin ; 
(c) That Sunclyme Avocado Night Emollient “nourishes” the skin ; 
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(d@) That the preparations contain no grease or are “orease free” ; 

(e) That Sunclyme Persian Lime Foundation Hmollient is “made from” Per- 
sian limes or that said fruit is the active ingredient contained therein ; 

(f) That Sunclyme Lime and Lemon Cleansing Emollient is “made from” 
limes! or lemons, or that either of said fruits or a combination thereof is the 
active ingredient relied upon for results; 

(g) That Sunclyme Papaya Skin Tone will aid circulation or refine the pores; 

(h) That any of the preparations is “non-allergic” or “absolutely” sterile ; 

(i) That any of the preparations penetrates the pores or “rids” the pores of 
waste, or that they will not clog the pores, or that they allow the pores to 
“breathe” naturally ; 

(j) That any of the preparations contains “live organic components” or “vital 
reconstructive elements of the skin cells”; 

(k) That any of the preparations is of value in the prevention of wrinkles, 
lines, blemishes, large pores, or blackheads; 

(1) That Sunclyme Avocado Night Hmollient contains an oil that closely cor- 
responds to the natural secretions of the skin; 

(m) That the skin of Persian limes contains an element that protects against 
the sun’s ultraviolet rays; 

(n) That any of the preparations is a “natural” beauty aid or affords a 
“natural” means of beauty ; 

(o) That any of the preparations will coax “youth” to the skin or cause one 
to have a “young” skin or a skin firm of contour or a “youthful” skin texture; 

(p) That Vitamin F is of benefit to the skin; 

(q) That either Sunclyme Avocado Night Emollient, Sunclyme Lime and 
Lemon Cleansing Emollient, or Sunclyme Persian Lime Foundation Emollient is 
water “soluble” ; 

(r) That any of the products will act on the underlying tissues of the skin; 

(s) That any of the products contains no dead chemicals or foreign sub- 
stances ; 

(t) That any of the products is “natural” or antiseptic; 

(w) That Sunclyme Papaya Skin Tone contains no alcohol except the amount 
found in the fruit; 

(v) That the products are made from the whole fruit or that they contain 
all of the elements of any of the fruits; 

(w) That by external application one will receive the same benefits from the 
fruit elements contained in the products as would be received through the diges- 
tive processes. (May 12, 1938.) 


02130. Cosmetic and Chin Strap—Qualities and Guarantees.—Angeline 
Doty and J. D. Stockwell, copartners, operating under the trade 


names of Florentine Products Co. and Angelene Preussaer, 1204 W. 
Wisconsin Ave., Milwaukee, Wis., vendor-advertisers, were engaged 
in selling a cosmetic designated Youth Creme and a device designated 
Florentine Rejuvenating Mold, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 

(a) That respondents’ products, used either alone or in combination will 
eliminate lines or sagging muscles, or will restore life and youth to fallen 
muscles, or from making any other statement which would import or imply 


that either of these products will be of any appreciable benefit in the prevention 
or removal of lines or wrinkles, or will have any effect on the muscles; 
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(bo) That either or both of respondents’ products will enable the user thereof 
to keep her face or throat from aging, to retain youth, to look 35 at 50, or to 
alter her contour to its normal condition or otherwise; 

(c) That these products are guaranteed, unless it is clearly explained that 
the guarantee is limited to the refund of the purchase price, and unless all of 
the conditions which must be fulfilled in order to be entitled to such a refund 
are also stated in direct connection therewith ; 

(dad) That respondents’ creme is nourishing, that it will feed the skin, or 
that it will supply to the skin those qualities that time, weather and nervous 
strain take from the skin. 


The respondents further agree to cease and desist from the use of 
the word “Youth” as a part of the trade name of any product adver- 
tised and sold by them, and of the word “Rejuvenating” in any way 
as relating to their products, as a part of the trade name or otherwise. 
(May 17, 1938.) 

02131. Correspondence Course—Qualities—Paul J. Wolfe, an individ- 
ual, Pittsburgh, Pa., and Kittanning, Pa. (P. O. Box 84), vendor- 
advertiser, was engaged in selling a correspondence course designated 
a Home Study Course in the Correction of Stammering and Stutter- 
ing, and agreed in soliciting the sale of and selling said product in 
interstate commerce to cease and desist from representing directly 
or otherwise: 


(a) That by use of the course. stuttering or stammering will be “corrected” 
or that it will enable one to “correct” one’s speech afflictions, or to talk 
“clearly” ; 

(6) That by use of the course one will have “unembarrassed” or ‘flawless’ 
speech or be “free of all embarrassment” arising from speech disorders ; 

(c) That by use of the course one will be enabled to speak “naturally” or 
“as you should” or “without trouble” or “without speech disorders” ; 

(d) That by use of the course stuttering or stammering will be cured; 

(e) That use of the course ‘will enable one to “rid” one’s self of speech 
disorders ; 

(f) That by use of the course one will never stutter or stammer again; 

(g) That less than 2 percent of stuttering and stammering casts result from 
physical or mental difficulties ; 

(h) That “only you can prevent yourself from obtaining a cure”; 

(i) That “neither heredity nor environment can keep you from errorless speech 
if you will make up your mind that you will talk freely” ; 

(j) That any definite percentage of stammering or stuttering afflictions can 
be cured ; 

(k) That no disease of mind or body can thoroughly be understood without 
suffering the malady and curing one’s self through self study; 

(1) That there is no curable case of stammering or stuttering that respond- 
ent’s course will not cure. (May 17, 1988.) 


02132. Men’s Clothes—Free Product and Earnings.—“Jim” Foster 
Clothes, Inc., a corporation, 2254 South Spaulding Ave., Chicago, IL. 
vendor-advertiser, was engaged in selling Men’s Tailor-Made Clothes, 
and agreed in soliciting the sale of and selling said product in inter- 
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state commerce to cease and desist from representing directly or 
otherwise : 


(a) That any suits or overcoats are “free” to a salesperson so long as sery- 
ices or other valuable considerations are required before receiving such articles; 

(b) That respondent’s suits or overcoats are “guaranteed” where a simple 
warranty is intended; 

(c) That the “Jim Foster Tailoring Line” enables a salesperson to sell cloth- 
ing of a satisfactory quality at prices lower than the average. 


Respondent in soliciting salespersons or dealers in aid of the sales 
of such merchandise, agreed : 


(d) Not to represent or hold out as a chance or an opportunity any amount 
in excess of what has actually been accomplished by one or more of respondent’s: 
salespersons or dealers under normal conditions in the due course of business ; 

(e) Not to represent or hold out as maximum earnings by the use of such 
expressions as “up to’, “as high as” or any equivalent expression, any amount 
in excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business. 


The respondent further agreed, in its future advertising, not to 
publish figures of savings in prices, etc., which could not be definitely 
substantiated. (May 20, 1938.) 


02133. Sign Letters—Composition, Free Product and Earnings.—G. LK. 
Medland, an individual, trading as Modernistic Sign Letter Co., 
Y-8000 Lincoln Ave., Chicago, Ill., vendor-advertiser, was engaged in 
selling Sign Letters, and agreed in soliciting the sale of and selling 
said product in interstate commerce to cease and desist from repre- 
senting directly or otherwise: 


(a) Krom the use in his advertisements and advertising matter of the words 
“gold” or “silver,” or any other word or words, or in any way, so as to import 
or imply, or which may have a capacity or tendency to confuse, mislead or 
deceive purchasers into the belief that said products are made or composed of 
gold, in whole or in part, or are made or composed of silver, in whole or in part, 
when such is not the fact; 

(b) That any article is free when the price thereof is included in the pur- 
chase price of another article, or when the payment of money or the rendering 
of a service is required ; 

(c) That respondent’s customers take no risk; 

(d) That respondent’s letters are nonfading ; 

(e) That the “U. S. Bureau of Statistics” or any Governmental Agency rep- 
resents that, due to any condition, any number of new window signs should be 
put up at any time; 

(f) That the respondent “furnishes everything to work with,” or in any 
manner representing or implying that respondent furnishes material and equip- 
ment without charge. 


The respondent further agreed: 


1. Not to make unmodified representations or claims of earnings in excess of 
the average earnings of respondent’s active full-time salespersons or dealers 
achieved under normal conditions in the due course of business. 
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2. Not to represent or hold out as a chance or an opportunity any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business; 

3. Not to represent or hold out as maximum earnings by the use of such 
‘expression as “up to,” “as high as,” or any equivalent expression, any amount in 
excess of what has actually been accomplished by one or more of respondent’s 
salespersons or dealers under normal conditions in the due course of business. 
(May 20, 1988.) 


02134, Firearms—Qualities and Unique Nature.—Crosman Arms Co., 
Ine., a corporation, 418 St. Paul St., Rochester, N. Y., vendor-adver- 
tiser, was engaged in selling Pneumatic Rifles, and agreed in soliciting 
the sale of and selling said product in interstate commerce to cease 
and desist from representing directly or otherwise: 


(a) That respondent’s rifles are more accurate than any firearm; 

(b) That respondent’s rifles are as accurate as powder rifles, unless limited 
to their accuracy for short distances ; 

(c) That respondent’s rifle is “the most powerful,” or “highest powered” 
pneumatic rifle in the world; 

(d@) That the Crosman rifle is “the only” high powered repeating pneumatic 
rifle in the world. (May 20, 19388.) 


02135. Sign Letters and Numbers—Composition, Free Product and Lim- 
ited Offer—H. Alexander, an individual, trading as Staibrite Letter 
Co., 42 West 30th St., New York, N. Y., vendor-advertiser, was 
engaged in selling Sign Letters and Numbers, and agreed in solicit- 
ing the sale of and selling said products in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) From the use in his advertisements and advertising matter of the words 
“gold” or “silver” or any other word or words, or in any way so as to import 
or impiy or which may have a capacity or tendency to confuse, mislead or 
deceive purchasers into the belief that said products are made or composed of 
gold in whole or in part or are made or composed of silver in whole or in part, 
when such is not the fact; 

(b) That respondent’s products cannot possibly tarnish or are non-tarnishing ; 

(c) That any article is free when the price thereof is included in the pur- 
chase price of another article or when the payment of money or the rendering 
of a service is involved; 

(d) That any offer is for a definite period of time unless such a period of 
time is set and all offers to purchaser under the terms thereof received after 
the expiration date are refused ; 

(e) That respondent’s products are fadeproof. (May 25, 1938.) 


02136. Fuel—Qualities—Northwestern Fuel Co., a corporation, E. 
1203 First National Bank Bldg., St. Paul, Minn., vendor-advertiser, 
was engaged in selling Chemacol Processed Coal, and agreed in so- 
liciting the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise: 


(a) That respondent’s coal is dustless, or made dustless by the chemical with 
which it is treated; 
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(b) That Chemacol, the chemical with which respondent’s coal is treated, 
acts as a catalytic agent, or causes gases to unite with oxygen, or provides 2 
more intense heat from the coal, or converts more of the combustible gases into 
heat ; Z 

(c) That Chemacol, the chemical with which respondent’s coal is treated, 
prevents gases from escaping up the chimney. (May 23, 1938.) 


02137. Food Flavors, Medicinal Preparations, and Toilet Articles—Op- 
portunities, Qualities, Free Product and Government Approval.—Clarence 
P. Smith, an individual trading as Mystol Mfg. Co., Glen Falls, N. Y., 
vendor-advertiser, was engaged in selling food flavors, medicinal prep- 
arations and toilet articles, and agreed in soliciting the sale of and 
selling said products in interstate commerce to cease and desist from 
representing directly or otherwise : 


(a) That no risk is involved in the starting offer ; 

(b) That purchasers, as agents or retailers, will become identified with a 
trade mark for the development of which a designated amount of money has 
been expended, unless in truth and in fact such sum has actually been expended 
by respondent to develop the particular and identical trade mark associated with 
respondent’s products ; 

(c) That the merchandise offered for sale is of super quality or is sold at 
America’s lowest prices ; 

(d) That no attempt is made to compete with respondent ; 

(e) That respondent is the originator of deals or combination offers ; 

(f) That any of the vanilla flavoring preparations improve with age; 

(g) That Hot Spot Penetrating Liniment is efficacious for all aches and pains, 
or that its kerosene oil content is not inflammable; 

(h) That Vanity Hand Lotion penetrates freely ; 

(i) Inferentially or otherwise, that the expenditure of any designated sum for 
the purchase of the basic ingredients of the preparation represents the total cost 
of that preparation unless in truth and in fact the purchase of additional in- 
gredients is not required ; 

(j) That any of the completed preparations can be offered as free or that any 
of the basic ingredients or concentrates are free when such preparations, basic 
ingredients or concentrates are purchased in certain designated combinations or 
in certain designated amounts; 

(k) That Nancy Kenne’s Tropical Balm is a skin food or that it is capable of 
sterilizing ; 

(1) That the use of Nancy Kenne’s Tropical Shampoo results in hair health 
or that it will keep the hair in a healthy condition unless it is indicated that it 
does so only to the extent that might be expected from its cleansing properties ; 

(m) 'That the use of Nancy Kenne’s Tropical Shampoo will keep hair from 
falling or that it is an aid in stopping scalp itch unless these conditions are caused 
or aggravated by an accumulation of dust, dirt and other impurities which an 
ordinary shampoo would be expected to remove ; 

(n) That Wecobalm Nazal Drops will prevent a cold if taken at the sneezing 
Stage or at all; 

(o) That the medicinal ingredients of Mountain Valley Liniment will reach the 
seat of the pain ; 

(p) That the various formulae have been approved by any Government bureau 
or department. (May 24, 1988.) 
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02138. Toilet Preparation—Qualities and Safety—White’s Specific 
Toilet Co., a corporation, Nashville, Tenn., vendor-advertiser, is en- 
gaged in selling a toilet preparation designated White’s Specific Face 
Cream, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That said product will remove pimples or blackheads ; 

(db) That said preduct will remove skin discolorations, freckles, or tan, unless 
in direct connection therewith it is stated that any lessening of the con- 
spicuousness of such discoloration, freckles or tan is only temporary ; 

(c) That said product may be used without harm to the most delicate skin; 

(d@) That said product will put one’s skin in good condition ; 

(e) That for one’s skin to become irritated after using said product is proof 
the skin needs the preparation ; 

(7) That continued use of said preparation will keep the skin in perfect 
condition ; 

(g) That the cils in said preparation will be absorbed by the skin or have 
been selected for the purpose of being absorbed by the skin. (May 24, 1938.) 


01034. Breakfast Food—A. M. A. Approval and Qualities —_Campbell 
Cereal Co., a corporation, Foshay Tower, Minneapolis, Minn., vendor- 
advertiser, was engaged in selling a breakfast food designated Malt- 
O-Meal, and agreed in soliciting the sale of and selling said product 
in interstate commerce to cease and desist from representing directly 
or otherwise : 

(a) That Mait-O-Meal has been approved or accepted by or bears the seal 
of acceptance of the American Medical Association or in any other way indi- 
cating that said Association, other than its Council on Foods, has “accepted” 
said product ; 

(b) That Malt-O-Meal contains or will give one 65 percent, or any other 
percentage not justified by facts accurately compiled by reliable authorities on 
the subject, more food energy value for the money than any other product or 
group of products ; 

(c) That by purchasing or using a package of Malt-O-Meal one saves 16 
cents, or any other sum. 

It was understood by the parties hereto that this stipulation was 
supplemental to, and not in lieu of the stipulation executed by the 
Campbell Cereal Co., No. 01034, and accepted and approved by the 
Commission on December 23, 1935. (May 25, 1938.) 

02139. Dishes, Rings—Free Goods.—Clyde Collins, Inc., a corpora- 
tion, Front and McCall Sts., Memphis, Tenn., vendor-advertiser, was 
engaged in selling various “Household Deals,” and agreed in solicit- 
ing the sale of and selling said product in interstate commerce to 
cease and desist from representing directly or otherwise : 

(a) That a beautiful hand-painted Dinner Set is given “Free” so long as the 
recipient of said Dinner Set is required to purchase 12, or any other number. 
“Log Cabin Special Deals” before receiving the Dinner Set; 
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(b) That an 18-piece Dinner Set, hand-painted in the popular Blue Willow 
Pattern, is given “absolutely Free,” or “Free” so long as the recipient of said 
Dinner Set is required to purchase 12, or any other number, “Log Cabin Special 
Deals” before receiving the Dinner Set; 

(c) That a Baking Dish is given “Free” with “a gigantic four bottle deal’, or 
any other “deal” wherein the recipient of said Baking Dish is required to purchase 
merchandise from respondent before receiving the Baking Dish ; 

(d) That a Genuine Diamond-Cut Ring is given away “Free” so long as the 
recipient of said Genuine Diamond-Cut Ring is required to “hand out popular 
gift packages with product needed right now for every home,” or perform any 
other service for respondent, before receiving the Genuine Diamond-Cut Ring. 
(May 25, 1988.) 


02140. Antiseptic—Qualities and Tests.—Norzel’s Beauty Products 
Mfg. Co., Inc., a corporation, Syracuse, N. Y., vendor-advertiser, was 
engaged in selling an antiseptic designated I. G. Antiseptic, and 
agreed in soliciting the sale of and selling said product in interstate 
commerce to cease and desist from representing directly or otherwise: 


(a) That the use of I. G. Antiseptic will prevent or protect against infection 
or sterilize wounds ; 

(b) That said preparation exerts a germicidal or healing action or that, by 
its use, infection is arrested before it starts; 

(c) That dandruff is due to a germ; 

(d) That said preparation will prevent germs from getting in when pores are 
open ; 

(e) That the use of said preparation is a “safe” or “sure” way of preventing 
claims for wave burns, hair dye infections, cuticle cuts or other nuisances, or 
to give protection to one’s business prestige or prevent unfavorable publicity; 

(f) That said preparation will germicide the scalp or restore cells or pores 
to normal healthy condition ; 

(g) That said preparation is effective in the treatment of burns, cuts, insect 
bites, sunburn, or skin eruptions ; 

(h) That said preparation, used as directed, will prevent “kick-backs,” or 
that it will enter the pores and remove itching or soothe irritation from the 
use of hair dye; 

(i) That said preparation before being put upon the market was tested for 
effectiveness or safety. (May 25, 1988.) 


02141. Automobiles—Free Goods and Prices.—Graham-Paige Motors 
Corp., a corporation, Detroit, Mich., vendor-advertiser, was engaged 
in selling Graham Automobiles, and agreed in soliciting the sale of 
and selling said products in interstate commerce to cease and desist 
from representing directly or otherwise: 


(a) That any article is free unles given without the payment of money or 
the rendering of a service or when the price thereof is included in the purchase 
price of other articles; 

(b) That its automobiles have gone or will go faster than any car in 
America ; 

(c) That the Graham automobile is the official “U. S.” Economy Champion 
or from otherwise representing or implying in any manner that any of the 
said automobiles have been so designated by any branch of the Government of 
the United States; 
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(ad) That because of that particular type of oil filter with which its automo- 
biles are equipped oil bills or changes are reduced any definite number or 
percentage. 


The respondent further agreed to cease and desist from: 


1. Representing that prices of cars published in valuation booklets are the 
“official” values; 

2. Instructing dealers to represent that the valuations published in used car 
valuation booklets are anything more than the minimum price a prospective 
purchaser may expect to be allowed; 

8. Instructing dealers to represent that they are giving bonuses on trade-in 
values of used cars unless such bonuses are bona-fide and given only in cases 
where a used car is in substantially better condition than the average car of 
the same make and model. (May 25, 1988.) 
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DECISIONS OF THE COURTS * 


IN CASES INSTITUTED AGAINST OR BY THE COMMISSION 


FEDERAL TRADE COMMISSION y. BARAGER-WEBSTER 
COMPANY ? 


No. 6430 


(Circuit Court of Appeals, Seventh Circuit. December 15, 1937) 


On application by Commission for enforcement of its order in Docket 2506, 23 
F. T. C. 199, directing respondent, its officers, ete., in connection with 
manufacture, sale, and distribution of candy and candy products, to cease 
and desist from use of lottery schemes as therein set forth, order affirmed 
per curlam. 

On application for enforcement of order of Commission, order 
affirmed. 
Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, J/7. 

- Martin A. Morrison, Assistant Chief Counsel, Wr. Henry C. Lank, 

Mr. P. C. Kolinski, and Mr. James W. Nichol, Special Attorneys, all 

of Washington, D. C., for the Commission. 


Before Evans, Sparks, and Magsor, Circuit Judges. 

Prr CURIAM. 

The Federal Trade Commission, petitioner herein, having filed 
with this court on, to wit, October 28, 1937, its application for the 
enforcement of an order to cease and desist issued by it against the 
respondent, under date of August 3, 1986, under the provisions of 
Section 5 of an Act of Congress approved September 26, 1914, en- 
titled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes” (38 Stat. 719, 15 
U.S. C. A. Sec. 45); and said petitioner having also certified and 


1 During the period covered by this volume, from December 1, 1937, to May 31, 1938, 
inclusive, there was also instituted suit in the matter of U. 8S. v. Hamilton-Brown Shoe Co., 
jin the District Court of the United States for the Eastern District of Missouri, at St. Louis, 
for approximately $69,000 as penalties for failure of said company to file with the 
Commission, up to that time, certain information called for in questionnaires sent to 
the company in 1936. As briefly described in the Commission’s Annual Report for 19388, 
at page 85, such proceeding was instituted under direction of the Attorney General 
under Section 10 of the Federal Trade Commission Act, and was settled on April 29, 1938, 
by imposition of a nominal penalty, due to certain mitigating circumstances and the 
tact that the company finally had furnished the Commission with all the information 
requested, was desired by the Commission in connection with its report on Agricultural 
Income (see said Annual Report at page 30). 

2 The court’s per curiam decision is reported in 95 F. (2d) 1000. 
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filed herein, as required by law, a transcript of the entire record in 
the proceeding lately pending before it, in which said order to cease 
and desist was entered, including all the testimony taken and the 
report of said petitioner; and respondent having subsequently filed 
its answer to said application for enforcement, in which answer 
respondent, stated it was not willing to contest said application for 
enforcement or the proceedings based thereon, and in which answer 
said respondent consented that this court might, upon said applica- 
tion and respondent’s answer thereto, and upon the pleadings, testi- 
mony, and proceedings set forth in the transcript aforesaid, make 
and enter its decree affirming said order to cease and desist and com- 
manding respondent, its officers, agents, representatives, and em- 
ployees, to comply therewith— 

Now, therefore, it is hereby ordered, adjudged, and decreed, That 
said order to cease and desist, issued by the Federal Trade Commis- 
sion, petitioner herein, under date of August 3, 1936, be and the same 
hereby is affirmed. 

And it is hereby Further ordered, adjudged and decreed, 'That the 
respondent, Barager-Webster Company, its officers, agents, represent- 
atives, and employees, in the manufacture, sale, and distribution in 
interstate commerce of candy and candy products, cease and desist 
from: 

1. Selling and distributing to wholesale dealers and jobbers for 
resale to retail dealers and to retail dealers direct, candy so packed 
and assembled that sales of said candy to the general public are to 
be made, or are designed to be made, by means of a lottery, gaming 
device, or gift enterprise; | 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers or retail dealers, packages or assortments of candy which 
are used or which are designed to be used without alteration or 
rearrangement of the contents of said packages or assortments, to 
conduct a lottery, gaming device, or gift enterprise in the sale or 
distribution of the candy, or candy products contained in said assort- 
ment to the public; 

3. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy together with a device com- 
monly called a “push card” for use or which is designed to be used 
in, distributing or selling said candy to the public at retail; 

4, Furnishing to retail and wholesale dealers and jobbers a device 
commonly called a push card, either with packages or assortments 
of candy or candy products, or separately, bearing a legend or leg- 
ends or statements informing the purchasing public that the candy 
or candy products are being sold to the public by lot or chance or 
in accordance with a sales plan which constitutes a lottery, gaming 
device or gift enterprise. 

And it is hereby further ordered, adjudged and decreed, that the 
respondent, Barager-Webster Company, within 80 days after the 
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service upon it by the clerk of this court of a copy of this decree, 
shall file with the Federal Trade Com[100]mission a report in 
writing setting forth in detail the manner and form in which it has 
complied with this decree. 


FEDERAL TRADE COMMISSION y. SOL BLOCK AND SID- 
NEY BLUMENTHAL, INDIVIDUALLY, AND TRADING 
AS RITTENHOUSE CANDY COMPANY ! 


No. 6643 
(Circuit Court of Appeals, Third Circuit. January 5, 1938) 


Decree affirming Commission’s order in Docket 2071, 24 F. T. C. 258, directing 
respondents, their officers, ete., in connection with offer, sale, and distribu- 
tion of candy and candy products, to cease and desist from the use of 
lottery schemes as therein set forth, and adopting, as below set forth, pro- 
visions thereof in court’s order directing respondents, their officers, ete., to 
cease and desist. 

On application for enforcement of Commission’s order, affirming 
decree per curiam. 


Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, W/7. 
Martin A. Morrison, Assistant Chief Counsel, Mr. Henry C. Lank, 
Mr. P. C. Kolinski, and Mr. James W. Nichol, Special Attorneys, all 
of Washington, D. C., for the Commission. 


DECREE 


The Federal Trade Commission, petitioner herein, having filed 
with this court on, to wit, November 24, 1937, its application for the 
enforcement of an order to cease and desist issued by it against the 
respondents under date of December 19, 1936, under the provisions 
of Section 5 of an Act of Congress approved September 26, 1914, 
entitled “An Act to create a Federal Trade Commission, to define its 
powers and duties, and for other purposes” (38 Stat. 719, 15 
U. S. C. A. Sec. 45); and said petitioner, having also certified and 
filed herein, as required by law, a transcript of the entire record in 
the proceeding lately pending before it, in which said order to cease 
and desist was entered, including all the testimony taken and the 
report of said petitioner; and respondents having subsequently filed 
their answer to said application for enforcement, in which answer 
respondents stated they were not willing to contest said application 
for enforcement or the proceedings based thereon, and in which 
answer said respondents consented that this court might, upon said 


1 Not reported in Hederal Reporter. 
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application and respondents’ answer thereto, and upon the plead- 
ings, testimony, and proceedings set forth in the transcript aforesaid, 
make and enter its decree.affirming said order to cease and desist and 
commanding respondents, their representatives, agents and em- 
ployees to comply therewith— 

Now, therefore, it is hereby ordered, adjudged, and decreed, That 
said order to cease and desist, issued by the Federal Trade Commis- 
sion, petitioner herein, under date of December 19, 1936, be and the 
same hereby is affirmed. 

And it is hereby further ordered, adjudged, and decreed, That the 
respondents, Sol Block and Sidney Blumenthal, individually, and as 
copartners trading under the name and style of Rittenhouse Candy 
Co., their representatives, agents and employees, in the offering for 
sale, sale and distribution in interstate commerce of candy and candy 
products, do cease and desist from— 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retail dealers candy so packed and assembled that sales of 
such candy to the general public are to be made, or may be made, by 
means of a lottery, gaming device, or gift enterprise. 

2. Supplying to or placing in the hands of wholesale dealers and 
jobbers packages or assortments of candy which are used, or which 
may be used, without alteration or rearrangement of the contents of 
such packages or assortments, to conduct a lottery, gaming device, or 
gift enterprise in the sale or distribution of the candy or candy 
products contained in said assortments to the public. 

3. Supplying to or placing in the hands of wholesale dealers and 
jobbers assortments of candy, together with a device commonly called 
a punchboard, for use, or which may be used, in distributing said 
candy to the public at retail. 

4. Furnishing to wholesale dealers and jobbers a device commonly 
called a punchboard, either with assortments of candy or separately, 
bearing a legend or legends or statements informing the consuming 
public that the candy is being sold by lot or chance or in accordance 
with a sales plan which constitutes a lottery, gaming device, or gift 
enterprise. 

And it is hereby further ordered, adjudged, and decreed, That the 
respondents, Sol Block and Sidney Blumenthal, within 30 days after 
the service upon them by the clerk of this court of a copy of this 
decree, shall file with the Federal Trade Commission a report in writ- 
ing setting forth in detail the manner and form in which they have 
complied with this decree. 
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FEDERAL TRADE COMMISSION vy. CHASE CANDY 
COMPANY? 


No. 408 
(Cireuit Court of Appeals, Eighth Circuit. January 20, 1938) 


Decree affirming Commission’s order in Docket 2562, 23 F® 'T. ©. 780, directing 
respondent, its officers, ete., in connection with the offer, sale, and distribu- 
tion of candy and candy products, to cease and desist from use of lottery 
schemes therein set forth, and adopting, as below set forth, provisions 
thereof in court’s order directing respondent, its officers, ete., to cease and 
desist. 

On application for enforcement of Commission’s order, affirming 
decree per curiam. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, M7. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. Henry C. Lank, 
Mr. P. C. Kolinski, and Mr. James W. Nichol, Special Attorneys, all 
of Washington, D. C., for the Commission. 


DECREE 


The Federal Trade Commission, petitioner herein, having filed with 
this court on, to wit, December 11, 1937, its application for the en- 
forcement of an order to cease and desist issued by it against the 
respondent, under date of November 7, 1936, under the provisions of 
Section 5 of an Act of Congress approved September 26, 1914, entitled 
“An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes” (38 Stat. 719, 15 U.S. C. A. See. 
45); and said petitioner, having also certified and filed herein, as 
required by law, a transcript of the entire record in the proceeding 
lately pending before it, in which said order to cease and desist was 
entered, including all the testimony taken and the report of said 
petitioner; and respondent having subsequently filed its answer to 
said application for enforcement, in which answer respondent stated 
it was not willing to contest said application for enforcement or the 
proceedings based thereon, and in which answer said respondent con- 
sented that this court might, upon said application and respondent’s 
answer thereto, and upon the pleadings, testimony, and proceedings 
set forth in the transcript aforesaid, make and enter its decree affirm- 


i17The court’s per curiam decision is reported in 97 F. (2d) 1002. 
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ing said order to cease and desist and commanding respondent, 1ts 
officers, agents, representatives, and employees, to comply therewith— 

Now, therefore, it is hereby ordered, adjudged, and decreed, That 
said order to cease and desist, issued by the Federal Trade Commis- 
sion, petitioner herein, under date of November 7, 1936, be and the 
same hereby is affirmed. 

And it is hereby further ordered, adjudged, and decreed, That the 
respondent, Chase Candy Company, a corporation, its officers, agents, 
representatives, and employees, in the offering for sale, sale, and dis- 
tribution in interstate commerce of candy and candy products, cease 
and desist from: 

1. Selling and distributing to jobbers and wholesale dealers for 
resale to retailers, or to retail dealers direct, candy so packed and 
assembled that sales of such candy to the general public are to be 
made, or may be made, by means of a lottery, gaming device, or gift 
enterprise. 

2. Supplying to, or placing in the hands of wholesale dealers and 
jobbers or retail dealers, packages or assortments of candy which are 
used, or may be used, without alteration or rearrangement of the 
contents of such packages or assortments, to conduct a lottery, gaming 
device, or gift enterprise in the sale or distribution of the candy or 
candy products contained in said assortment to the public. 

3. Supplying to or placing in the hands of retail and wholesale 
dealers and jobbers assortments of candy together with a device com- 
monly called a “push card” for use or which may be used in distribu- 
tion of said candy to the public at retail. 

4. Furnishing to wholesale dealers and jobbers and retail dealers a 
device commonly called a “push card,” either with assortments of 
candy, or separately, and bearing a legend or legends or statements 
informing the purchaser that the candy is being sold to the public 
by lot or chance or in accordance with a sales plan which constitutes 
a lottery, gaming device, or gift enterprise. 

And it is hereby further ordered, adjudged, and decreed, That the 
respondent, Chase Candy Company, within 30 days after the service 
upon it by the clerk of this court of a copy of this decree, shall file 
with the Federal Trade Commission a report in writing setting forth 
in detail the manner and form in which it has complied with this 
decree. 
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FEDERAL TRADE COMMISSION vy. A. McLEAN & SON 
Fett AVES 


Nos. 5796, 5797 
(Cireuit Court of Appeals, Seventh Circuit. February 8, 1938) 


CoNTEMPT PROCEEDINGS—CIVIL—COMMISSION’S STANDING AS PRIVATE Party TO 
MAINTAIN. 


The Federal Trade Commission, an agency of the Government, represent- 
ing no private interest of its own, but acting solely in the public interest, 
has no such standing as a private party as enables it to maintain pro- 
ceedings for civil contempt for violation of its orders. 


PuBLIc INTEREST ALONE AS UNDERLYING COMMISSION’S ACTION. 
Under the statute creating the Federal Trade Commission, the Commis- 
sion acts in the public interest alone (Federal Trade Commission Act, Sec. 
5, 15 U. S. C. A. Sec. 45). 


CONTEMPT PROCEEDINGS—WHETHER Civili OR CRIMINAL—DEFRENDANT’S RIGHT TO 
Br ADVISED AT INCEPTION. 
The party against whom proceedings in contempt are attempted to be 
had is entitled to know from the outset whether the proceedings against 
him are civil or criminal in their nature. 


CONTEMPT PROCEEDINGS—WHERE ANCILLARY TO ORDER ENFORCEMENT AND REIM- 
BURSEMENT CLAIMS AS IN CIVIL—AS PRECLUDING CONTINUANCE AS FOR CRIMINAL. 


Where the Federal Trade Commission filed contempt petitions as ancillary 
to original proceedings for enforcement of an order, thus indicating that 
it sought relief in civil proceedings, and filed a brief in support of that posi- 
tion, claiming relief as an injured party, to be reimbursed for costs in- 
eurred as a result of the violation of the order, stating that the proceeding 
was for civil contempt and was not punitive, it is not entitled to permission 
to continue prosecution of the proceedings as in criminal contempt, as the 
respondent and the court were entitled to know the theery on which it 
relied. 


(The syllabus, with substituted captions, is taken from 94 F. (2d) 
802) 


On two original petitions by the Commission for rules to show 
cause why A. McLean & Son and M. J. Holloway & Co. should not 
be adjudged in contempt, motions to dismiss granted, and petitions 
dismissed. 

Mr. W.T. Kelley, Mr. Martin A. Morrison, Mr. Henry C. Lank, and 
Mr. James W. Nichol, all of Washington, D. C., for petitioner. 

Myr. Irvin H. Fathehild, of Chicago, Ill., for respondent. 

Before Evans and Sparks, Circuit Judges, and Linney, District 
Judge. 


1 Reported in 94 F. (2d) 802. 
160451™—39—VOL. 26 97 
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Sparks, Circuit Judge. 

The Federal Trade Commission has filed a petition for a rule 
against McLean & Son, a corporation, and one against M. J. Hollo- 
way & Co., a corporation, to show cause why each should not be 
adjudged in contempt of this court for violation of a decree entered. 
by this court July 1, 1936. That decreé was entered pursuant to 
application of the Commission for enforcement of its order against 
both respondents to cease and desist from certain practices thereto- 
fore found by the Commission to constitute unfair and forbidden 
methods of competition. See Federal Trade Commission v. McLean 
and Son, 84 F. (2d) 910. 

[803] The petition presented in each case was filed under the 
same title and number as the original proceeding, and was filed as 
a part of that proceeding. The prayer of each petition is as follows: 

“Wherefore, Federal Trade Commission prays that said 
(respondent) be ordered to show cause why it should not be adjudged 
in contempt of this court, in having so disobeyed said decree of this 
court so made and entered on the first day of July 1936.” 

Respondents filed answers in the nature of motions to dismiss the 
petitions for rule to show cause on the grounds that: 

1. The object of the petitions for contempt is necessarily punitive 
and noti compensatory, and accordingly should have been presented 
as an independent petition and not as supplemental proceedings in 
the original cause. 

2. The petitions set forth only the pleader’s conclusions in support 
of the charge, and not sufficient allegations of fact as to the subject 
matter alleged to violate the court’s order. 

3. The verification of the petitions is insufficient, not being by 
persons having personal knowledge of the facts, and purporting ta 
be upon affiant’s belief. 

4, There was no contempt of the court’s order, as indicated hy cer- 
tain facts set forth by respondents. 

In reply to respondents’ motions to dismiss, petitioner, the Com- 
mission, stated that its proceeding was one for civil contempt, and 
that it was a part of a proceeding based upon section 5 of the Fed- 
eral Trade Commission Act, (15 U. S. C. A. section 45) which pro- 
vides for a civil proceeding only and for a decree in the nature of 
an injunction; that it was not punitive; that it was wholly remedial, 
being prosecuted in the public interest; and that it was ancillary ta 
the main case and in aid of the enforcement of the decree of this 
court. It further urged that the assessment of a fine would not in- 
dicate that the proceeding was criminal since a fine is as much an 
incident of civil contempt as of criminal, the difference between the 
two being that in civil contempt the fine must bear a relation to the 
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injury sustained by the complaining party. In its petitions for rules 
to show cause, the Commission made no allegation of injury to itself 
and no request for fines payable to it in compensation for expense 
incurred as a result of respondents’ alleged contempts. However, in 
its brief in opposition to the motions to dismiss, to show that it was 
entitled to such fines, it made the following statement: 

“The Government, under the decree of this court, represents the 
interests of the Government and of the public. The Government has 
borne the expense of a nation-wide investigation to ascertain the 
facts which constitute the company’s violations of the decree herein, 
and it pays all salaries and other expenses incident to the prosecu- 
tion of this proceeding. The public is, as a matter of law, injured 
by such violations. The Government is entitled to a fine which bears 
a reasonable relation to all these injuries. The amount may not be 
calculated with accuracy, but the court may reasonably approximate 
it in fixing a fine in a substantial sum. 

“The cash outlay required of the Government in its investigations 
and in the prosecution of the pending petition may not be ascertained 
with certainty; but it manifestly is a substantial sum. 

-“That violations of the decree injure the public may not be 
doubted or denied. Respondent’s total sales are so great that such 
injuries to the public, when expressed in dollars, must be a substan- 
tial sum. A proceeding in civil contempt is ancillary to the case 
in which the decree was entered. It depends upon and is coexistent 
with the right to enforce such decree.” 

The Commission thus asserted its right, as a party injured by 
violation of a decree in its favor, to the remedy or relief afforded 
by means of civil contempt proceedings. As we studied the ques- 
tions presented by the petitions and briefs filed prior to the hearing, 
and by the oral argument on hearing of the motions to dismiss, we 
concluded that the Commission was not entitled to the relief sought, 
by the means sought. It appeared that the question of the right of an 
administrative board, an agency of the Government, created princi- 
pally for the purpose of regulating competition, to invoke rights 
customarily accorded to private litigants, had not previously been 
raised nor settled. Since the procedure followed was that employed 
in proceedings for civil contempt, according to the rules laid down in 
Gompers v. Buck's Stove & Range Co., 221 U.S. 418, and the Com- 
mission treated it as such in its petition and briefs, we concluded 
that the first question before us was whether the Commission was 
entitled to institute [804] proceedings for civil contempt as a part 
of its civil proceedings against the respondents which had culminated 
in an order of this court to enforce the cease and desist order of 
the Commission. Having found that the protection of private rights 
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was emphasized throughout the cases relating to contempt proceed- 
ings as their principal purpose,’ we became convinced that the Com- 
mission, an agency of the, Government, representing no private in- 
terest. of its own, but acting solely in the public interest, had no such 
standing as a private party that it could utilize procedure intended 
to safeguard the rights and interests of private parties. That the 
Commission does act in the public interest alone we think there can 
be no question. Section 5 of the act creating it so provides (15 
U. S. C. A. section 45). See also Federal Trade Commission v. 
Klesner, 280 U.S. 19; Flynn and Emrich Co. v. Federal Trade Com- 
mission, 52 F. (2d) 836. 

The Commission now appears to acquiesce in the conclusion that 
civil contempt proceedings are not appropriate to the proceeding 
here involved, as indicated by a supplemental brief filed herein, 
seventeen days after hearing of the cause, wherein it urges its right 
to prosecute proceedings for criminal contempt in its own name. It 
now states: “Counsel for the Commission respectfully submit that 
the petition herein presents an element of civil contempt, although it 
also presents a larger and more important element of criminal con- 
tempt—a criminal element that goes to the inherent power of this 
Court to vindicate its own dignity and rightful power * * * 
The only practical change will be that the fine will be punitive, 
and there may be fine or imprisonment, or both, with no limits 
except the sound discretion of this Court.” 

In support of its contention that the court should now consider 
its petition as one for criminal contempt, the Commission relies upon 
four cases, each of which was prosecuted by it in its own name: Jn 
the Matter of Leavitt, reported in Statutes and Decisions pertaining 
to the Federal Trade Commission, page 582; a second proceeding 
against the same party, not reported; Federal Trade Commission v. 
Hoboken White Lead and Color Works, 67 F. (2d) 551; and Federal 
Trade Commission v. Pacific States Paper Trade Ass’n., 88 F. (2d) 
1009. We note that the Hoboken Works case does not appear to 


1“The courts of the United States recognize that the process of contempt has two 
distinct aspects—one criminal, to punish disobedience ; and the other remedial and civil te 
enforce a decree of the court, and to compensate private persons.” Kreplik v. Couch 
Patents Co., 190 Fed. 565 at 569. 

“An essential element of proceedings in the nature of civil contempt is that seme 
private interest shall appear,” State v. Verage, 177 Wis. 295 at 317. 

“The punishment is to secure to the adverse party the right which the court has 
awarded to him.” Bessette v. Conkey, 194 U. S. 324. 

“Substantial benefit to a private party preponderating over that to the government 
is the distinguishing characteristic of a civil contempt.’ Holloway v. Peoples’ Water 
Co., 100 Kan. 414. 

See also In re, Nevitt, 117 Fed. 448; Merchants’ Stock and Grain Co. v. Board of 
Trade, 187 Fed..398. 
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have been prosecuted as a part of the original proceedings. No 
docket number is given in the published report. The question of the 
form of the proceedings does not appear to have been raised, and 
the court treated it as a proceeding for criminal contempt, and im- 
posed a punitive fine. In the Pacific States Association case, it ap- 
pears that a separate proceeding was had, as indicated by the fact 
that the original order was entered in cause No. 4217, while the fines 
for contempt were imposed in cause No. 8227. We consider this fact 
of importance for the reason that it has been generally held that the 
party against whom such proceedings are attempted to be had is en- 
titled to know from the outset whether the proceedings against him 
are civil or criminal in their nature. The Court of Appeals for the 
Second Circuit discussed this in McCann v. N. Y. Stock EFachange, 
80 F. (2d) 211, 214, an appeal from an order fining appellant for con- 
tempt of court. In reversing the order, the court said: 

“x  * * Nor can we affirm it as punishment for a criminal con- 
tempt. The lower federal courts have not been very clear about the 
proper practice in such applications since Gompers v. Buck’s Stove 
and Range Co., 221 [805] U.S. 418. It has been their custom to de- 
termine their character, whether civil or criminal, by resort to a 
number of elements, some purely formal, some substantial; such as 
the title of tne proceeding, whether costs were demanded, whether the 
parties were examined, who conducted the prosecution. * * * 
The result of all this has been most unsatisfactory and has defeated 
its own purpose, which was to advise the respondent at the outset of 
the nature of the application * * *. Criminal prosecutions, that 
is, those which result in a punishment, vindictive as opposed to reme- 
dial, are prosecuted either by the United States or by the court to 
assert its authority * * *. But the judge may prefer to use the 
attorney of a party, who will indeed ordinarily be his only means 
of information when the contempt is not in his presence. There is no 
reason why he should not do so, and every reason why he should; 
but obviously the situation may in that event be equivocal, for the 
respondent will often find it hard to tell whether the prosecution is 
not a remedial move in the suit, undertaken on behalf of the client. 
This can be made plain if the judge enters an order in limine, direct- 
ing the attorney to prosecute the respondent criminally on behalf of 
the court, and if the papers supporting the process contain a copy of 
this order or allege its contents correctly. We think that unless this 
is done the prosecution must be deemed to be civil and will support 
no other than a remedial punishment.” 

The Commission apparently has in mind this right of the respond- 
ents to be apprised of the nature of the proceedings against them 
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when it states: “A technical change of the case upon the docket of this 
court is all that respondent might reasonably ask, and it would be of 
no advantage to respondent. The parties would remain the same and 
the subject matter and rights and liabilities of the parties would 
remain the same.” We cannot agree with this contention. There 
may be a very considerable difference between the incidents resultant 
upon a finding of contempt in a civil proceeding from those of a 
criminal proceeding. The Supreme Court said, in U. S. v. Goldman, 
277 U. S. 229, “The only substantial difference between such a pro- 
ceeding for criminal contempt and a criminal prosecution is that in 
the one the act complained of is the violation of a decree and in the 
other the violation of alaw * * * ‘These contempts are infrac- 
tions of the law, visited with punishment as such. If such acts are 
not criminal, we are in error as to the most fundamental characteris- 
tic of crimes as that word hag been understood in English speech 
x ok RID 

We think that not only the respondent, but also the court is entitled 
to know from the original petition and briefs in support thereof just 
what theory the petitioner relies upon for the relief sought in his 
petition. By filing the petitions here involved as ancillary to the 
original proceedings, the Commission indicated that it sought. relief 
in civil proceedings. Thereafter when respondents filed their mo- 
tions to dismiss, it filed its brief in support of that position, claiming 
relief as an injured party, to be reimbursed for costs incurred as a 
result of the violation of the order, stating, “This is a proceeding for 
‘civil contempt. * * * It is not punitive. It is wholly remedial 
* * * (It) is ancillary to the main case and is in aid of the en- 
forcement of the decree of this court made and entered therein.” 
We are convinced that the Commission has no right now to demand 
permission to continue prosecution of the proceedings as in criminal 
contempt. Nor do the facts disclosed by the petitions for rule to 
show cause, and the suggestions filed in opposition thereto, show such 
deliberate intent to violate the order of the court that we feel impelled 
to prosecute a proceeding on our own motion to punish respondents 
for contempt of our order. 

Respondents’ motions to dismiss the petitions for rules to show 
cause why they should not be held in contempt for violations of the 
order of this court are granted, and the petitions are hereby dismissed. 


FEDERAL TRADE COMMISSION VU. FAIRYFOOT PRODUCTS CO.1507 


FEDERAL TRADE COMMISSION vy. FAIRYFOOT 
PRODUCTS COMPANY ? 


No. 5426 
(Circuit Court of Appeals, Seventh Circuit. February 11, 1938) 


CONTEMPT ADJUDICATIONS—COERCIVE, Erc., PREREQUISITES OF ORDER OR DECREE. 


A court cannot adjudge one to be in contempt for violating court order 
or decree, unless it lawfully restrains alleged contemnor from doing acts 
complained of by its coercive force, acting directly on the person. 


CONTEMPT ADJUDICATIONS—ORDER OF AFFIRMANCE AS NOT ENFORCEMENT DECREE 
EQUIVALENT, 

A general order, affirming Federal Trade Commission’s “cease and desist” 
order, is not equivalent to decree of enforcement, so that violation thereof 
does not constitute contempt of court (Federal Trade Commission Act, sec. 
5, 15 U.S. C. A., sec. 45). 

ENFORCEMENT DroREES—AS PROPERLY INJUNCTIVE IN NATURE AND Form, Ere. 


A decree of enforcement of Federal Trade Commission’s ‘cease and 
desist” order should be in general nature and form of injunction decree 
definitely fixing duties of party against whom such order was issued. 


(The syllabus, with substituted captions, is taken from 94 F. 
(2d) 844) 


On petition by Commission for rule to show cause why Fairyfoot 
Products Company should not be adjudged in contempt for violating 
order or decree affirming cease and desist order of Commission, re- 
spondent’s motion to dismiss sustained, and petition dismissed. 

Mr. Harris F. Williams and Mr. Robert C. Baumgariner, both of 
Chicago, Ill., for Fairyfoot Products Co. 

[845] Mr. W. T. Keliey, Mr. Martin A. Morrison, Mr. Robert N. 
McMillen, and Mr. J. W. Nichol, all of Washington, D. C., for 
Federal Trade Commission. 

Before Evans, Magor, and Treanor, Circuit Judges. 


Treanor, Circuit Judge. 

In cause No. 5426, entitled Pairyfoot Products Co., a corporation, 
petitioner, v. Federal Trade Commission, respondent, the petitioner 
sought a review of a “cease and desist” order of the Federal Trade 
Commission. This court concluded that the “cease and desist” order 
was a proper one and stated its decision in the following language: 
“The order of the Commission is affirmed.” ? 


1 Reported in 94 F. (2d) 844. 
2Fatiryfoot Products Oo. v. Federal Trade Commission (C. C. A. 7th Circuit), 80 F. 


(2d) 684. 
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The Federal Trade Commission now files its petition praying that 
a rule issue against the Fairyfoot Products Co. to show cause why it 
should not be adjudged im contempt for an alleged violation of the 
aforesaid order or decree. 

The Fairyfoot Products Co., the respondent in the instant proceed- 
ings, has filed its motion to dismiss the petition for a rule to show 
cause and in support of its motion to dismiss urges the following 
grounds: 

“(1) It is not shown or claimed that any order or decree of this 
honorable court has been violated. 

“(2) The final order or decree entered by this court on December 
28, 1985, was merely one of affirmance and not an order or decree 
of enforcement, and that affirmance was in accord with the opinion 
of this court, (Fairyfoot Products Co. v. Federal Trade Commission, 
80 F. (2d) 684, at 687).” 

It is elementary that a court is without power to adjudge one to 
be in contempt for violation of a court order or decree unless the 
alleged contemnor has violated a judicial decree, or order, which by 
its coercive force, acting directly upon the person, lawfully restrains 
the alleged contemnor from doing the acts complained of. 

Under the terms of the Federal Trade Commission Act the circuit 
court of appeals possesses a twofold function. At the request of one 
against whom the “cease and desist” order has been directed it has 
the power to review the proceedings of the Commission to determine 
whether the order should be affirmed, modified, or set aside. The 
effect of affirmance is to adjudicate the validity of the order of the 
Commission and to decree its effectiveness in the sense that disobedi- 
ence of it by the one against whom it is directed would constitute an 
unlawful act. But it does not follow that the unlawful act of dis- 
obedience can be made the basis of a contempt proceeding in this 
court, even though the order of affirmance of this court, in a sense, 
gives legal vitality to the order of the Federal Trade Commission. 
For the lawfulness of the order of the Commission derives ultimately 
from the Act of Congress and not from this court’s adjudication of its 
lawfulness. 

Also by the terms of the Federal Trade Commission Act the circuit 
court of appeals has the power to enforce valid orders of the Com- 
mission. In respect to this power of enforcement the act does not 
purport to grant any new power to the Circuit Court of Appeals, but 
assumes the existence of the equity power of coercion and obviously 
contemplates the use of this power. Consequently, Federal courts 
have concluded that the decree of enforcement “should be along the 
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lines adopted by courts of equity generally in hearing suits for injunc- 
tion.”* | 

The language of authorization to the Commission to apply for 
enforcement of its order does not prescribe or authorize any particu- 
lar type of enforcement procedure, and apparently it was the inten- 
tion of Congress that the circuit court of appeals should utilize the 
usual practice adopted by courts of equity in hearing suits for 
injunction and formulating decrees therein. 

Different circuit courts of appeals have had to decide what method 
of procedure should be followed after the Federal Trade Commission 
has entered an order with which it alleges the respondent is not 
complying; and when the respondent has had no opportunity to 
present evidence that it is not violating the order, and when no 
[846] proof has been taken before the Commission on that question. 

In Federal Trade Commission v. Standard Education Society,* 
the following facts appeared: The Federal Trade Commission after 
duly entering an order “‘to cease and desist” filed its petition in the 
Circuit Court of Appeals, Seventh Circuit, for an order of enforce- 
ment of the previously entered order. In the petition there was an 
allegation that the respondent had failed and neglected to obey the 
“cease and desist” order. The respondent answered with a denial 
that it had failed and neglected to obey the order and the petitioner 
moved to strike out all of the answer relating to such denial. It was 
the opinion of this court that it could not act upon the merits of the 
application for the enforcement of the Commission’s order until it 
should be established as a fact that the respondent had failed or 
neglected “to obey such order of the Commission.”® Consequently, 
the motion to strike out was overruled for the reason that the answer 
of denial of failure and neglect to obey the Commission’s order made 
a proper issue of fact. Yet it is clear from the provisions of section 
5 of the Federal Trade Commission Act that the question of “failure 
or neglect to obey the order of the Commission” will not be an issue 
in a proceeding in this court based upon a petition by an aggrieved 
party to set aside an order to “cease and desist.” In fact in the 
original proceedings in cause No. 5426 this court entered an order of 


32. B. Silver Co, v. Federal Trade Oommission, (C. C. A. 6) 292 Fed. 752: Butterick 
Oo. et al. v. Federal Trade Commission, 4 F. (2d) 910 (certiorari denied 267 U. S. 602). 

414 F, (2d) 947 (C. C. A. 7): See also Federal Trade Convmission v. Balme (C, C. A. 
2) 23 F. (2d) 615. Federal Trade Commission v. Baltimore Paint & Color Works 
(C. C. A. 4) 41 BF. (2d) 474. 

5‘Wnforeement of orders. If such person, partnership, or corporation fails or neg- 
lects to obey such order of the commission while the same is in effect, the commission 
may apply to the circuit court of appeals of the United States, within any circuit 
where the method of competition in question was used or where such person, partner- 
ship, or corporation resides or carries on business, for the enforcement of its orders 
* »* %*”% Federal Trade Commission Act, sec. 5; 15 U. S. C. A. sec. 45, par. 5. 
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affirmance of the Commission’s order although there was no sugges- 
tion of any violation of the “cease and desist” order, and when it 
appeared that the petitioner in fact had desisted from the objec- 
tionable practices long prior to the issuance of the “cease and desist” 
order. 

The necessary conclusion from the decisions of this circuit, and 
we believe from a proper construction of section 5, is that a general 
order of affirmance is not equivalent to a decree of enforcement; and 
that a decree of enforcement should be of the general nature and form 
of a decree of injunction, definitely fixing the duties of the party 
against whom the “cease and desist” order has been issued. 

Nothing that has been said in this opinion is intended to question, 
or restrict, the wide discretion of the circuit court of appeals to deter- 
mine in one proceeding the various questions which section 5 au- 
thorizes the aggrieved party and the Commission to present to the 
circuit court of appeals. 

In Q. R. S. Music Co. v. Federal Trade Commission, the petitioner 
asked this court to set aside an order of the Federal Trade Commis- 
sion. The Federal Trade Commission asked for an order of en- 
forcement. This court disposed of all the issues presented and made 
the following order: “Petitioner’s petition is denied. The applica- 
tion of respondent for an enforcement order is granted. The clerk 
will enter an order identical with the one entered by the Commis- 
sion.” The legal effect of denial of petitioner’s petition was to affirm 
the order of the Commission. This court did not consider such af- 
firmance the equivalent of an enforcement decree, but, on the con- 
trary, felt that it was necessary not only to formally grant the appli- 
cation for an enforcement order, but to specifically direct the clerk 
to enter an original order of this court identical with the one entered. 
by the Commission. 

We conclude that the entry of general affirmance by this court in. 
cause No. 5426 was not in legal effect an enforcement decree of this. 
court embodying the prohibitions of the “cease and desist” order of 
the Commission and enjoining the petitioner from violating the 
injunctive order of this court. 

The motion of the respondent herein, Fairyfoot Products Co., to 
dismiss the petition, of the Federal Trade Commission for rule to 
show cause is sustained, and the petition is dismissed. 


612 F. (2d) 730 (C. C. A, 7). 
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BIDDLE PURCHASING COMPANY ET AL. vy. FEDERAL 
TRADE COMMISSION? 


No. 205 


(Cireuit Court of Appeals, Second Circuit. May 2, 1938) 


ANTI-Trust LAWS AND SHERMAN ANTI-TRUST ACT—COLLECTIVE SCOPE .OF FORMER. 

Anti-trust laws regulate monopolistic practices which are repugnant to 

decent business morality, which are injurious to competitors and to con- 

sumers, and which are economically wasteful, but which do not jeopardize 

to an appreciable degree the very existence of competition (Sherman Anti- 
Trust Act, 15 U. S. C. A. sees. 1-7, 15 note). 


DISCRIMINATING IN PRICE, Etc.—CLaytTon Act, Sec. 2—CoMMISSIONS OR BROKER- 
AGE—RECEIPT, ABSENT SERVICH RENDERED BY RECIPIENT—INHIBITION’S VALID- 
Iry, ABSENT COMPETITIVH INJURY OR DESTRUCTION. 

Injury to or destruction of competition required to make price discrimi- 
nation illegal was unnecessary to render illegal receipt of brokerage by one 
who had rendered no services (15 U. S. C. A. sec. 13 (a, ¢.)). 


DISCRIMINATING IN Price, Htc.—Ciayton Act, Sec. 2—COMMISSIONS OR BROKER- 
AGE—PAYMENT BY SELLER TO BuYER, His AGENT, ETc., oR CONTROLLED INTER- 
MEDIARY, ABSENT SERVICH RENDERED. 

The statute relating to payment or acceptance of commissions, broker- 
age, or other compensation prohibits payment of brokerage by seller to 
buyer or to his agent or representative or controlled intermediary except 
for services rendered (15 U.S. C. A. sec. 13 (¢)). 


DISCRIMINATING IN Price, Htc.—CiAyton Act, SEc. 2—COMMISSIONS OR BROKER- 
AGE—RECEIPT, ABSENT SERVICE RENDERED—WHERE COMMISSIONS PAID TO AND 
PASSED ON BY BUYERS’ BROKERAGE COMPANY BALANCED IN PART ONLY BY 
COMPANY’s CHARGED VALUE or MARKETING SERVICE, 

Where commissions received by brokerage company from sellers for dis- 
posing of, their products were paid by brokerage company to buyers, for 
whom brokerage company furnished a combined marketing information and 
purchasing service, and buyers in about 86 percent. of transactions received 
as commissions no more than amount paid to company for market informa- 
tion service, payment of commissions to buyers violated statute prohibiting 
payment or receipt of commissions except for services rendered. 


DISCRIMINATING IN PricE, Htc.—CLAyTon Act, SEc. 2—COMMISSIONS OR BROKER- 
AGE—RECEIPT OR PAYMENT, ABSENT SERVICH RENDERED—CONSTRUCTION, IN 
GENERAL. 

In construing statute, court was required, if possible, to accord signifi- 
cance and effect to every part thereof. 

DISCRIMINATING IN Price, Erc.—CuLayton Act, Sec. 2—CoMMISSIONS oR BROKER- 
AGE—PAYMENT, ABSENT SERVICH RENDERED, 

The portion of price discrimination statute describing persons to whom it 
was unlawful to pay brokerage fees except for services rendered was not 
separable into constituent parts and that clause therefore stood in its 
entirety or fell altogether. 


1 Reported in 96 F. (2d) 687. Certiorari denied Oct. 17, 1938. 305 1). S. 634. 
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DISCRIMINATING IN Price, Erc.—Ciayron Act, Src. 2—COMMISSIONS OR BROKER- 
AGE—RECEIPT, ABSENT’ SERVICE RENDERED—INTERMEDIARY’S BAN—PROPRIETY. 

An intermediary in a commercial transaction is entitled to nothing more 
than appropriate compensation by one in whose interest he serves, and one 
acting in such capacity may not receive fees from seller when he is under 
contract and does in fact turn over fees to buyer. 

TRADE REGULATION—DUE PROCESS. 

The Fifth Amendment guaranteeing due process does not prohibit govern- 
mental regulation for public welfare, but merely demands that law shall not 
be unreasonable, arbitrary, or capricious and that the means selected shall 
have a real and substantial relation to objects sought to be obtained 
(U. S. C. A. Const. Amend. 5). 

INTERSTATE COMMERCE—REGULATION—IN GENERAL. 

[688] Congress, under power to regulate commerce, may enact all appro- 
priate legislation for its protection and advancement and may adopt meas- 
ures to promote its growth and insure its safety. 

INTERSTATH COMMERCE—REGULATION—PROTECTION. 


The power of Congress to regulate commerce may be exercised to protect 
interstate commerce from dangers which threaten it. 


INTERSTATE COMMERCE—REGULATION—PROTECTION—PRACTICES CALCULATED TO 
OBSTRUCT OR BURDEN. 

A practice threatening to obstruct or unduly burden freedom of interstate 
commerce is within regulatory powers of Congress under commerce clause 
and may be met by legislation (U. S. ©. A. Const. art. 1, sec. 8, el. 3). 

INTERSTATE COMMERCE 


REGULATION—F irr AMENDMENT. 

‘The right of freedom or liberty of contract guaranteed by Fifth Amend- 
ment does not proscribe exercise by Congress of power to regulate commerce 
in derogation of that right. 


DIsCRIMINATING IN Pricer, Htc.—CLayton Act, Sec. 2—CoMMISSIONS oR Bro- 
KERAGE—PAYMENT OR RHCEIPT, ABSENT SERVICE RENDERED—INHIBITION’S OBJEC- 
TIVE. 

One of main objectives of statute prohibiting payment or receipt of com- 
missions in sales transactions, except for services rendered, was to force 
price discriminations out into the open where they would be subject to 
scrutiny of those interested, particularly competing buyers. 


DISCRIMINATING IN PRICE, Htc.—CLAaytTon Act, Sec. 2—CoMMISSIONS OR BROKER- 
AGE—PAYMENT OR RECEIPT, ABSENT SERVICE RENDERED—FIrTH AMENDMENT. 
The statute prohibiting payment or receipt of commissions in sales trans- 
actions, except for services rendered, did not violate Fifth Amendment on 
ground that it deprived brokerage company and its customers of right to 
make ordinary contracts for disposition of property and services without 
due process of law. 


DISCRIMINATING IN PRICE, Erc.—CLayton Act, Sac. 2—CoMMISSIONS| OR BROKER- 
AGE—PAYMENT, ABSENT SERVICE RENDERED BY RECIPIENT—INHIBITION’S 
VALIDITY. 

Congress was authorized to prohibit, on ground that it was unfair, prac- 
tice of paying commissions in sales transactions to persons who had 
rendered no services in connection therewith. 


(The syllabus, with substituted captions, is taken from 96 F. (2d) 687) 
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Petition by Biddle Purchasing Co. and others to review and set 
aside order of Commission entered against named petitioner and. its 
officers and agents, directing them to cease and desist from practices 
found by Commission to violate section 2 (c) of Robinson-Patman 
Price Discrimination Act (15 U.S. C. A. sec. 18 (c), denied, Circuit 
Judge Swan dissenting. 

Davies, Richberg, Beebe, Busick & Richardson, of Washington, 
D. C., and Kaufman & Weitener, of New York City (Mr. Raymond 
N. Beebe and Mr. Adrien F. Busick, both of Washington, D. C., and 
Mr. Samuel H. Kaufman, of New York City, of counsel), for 
petitioners. 

Mr. W. 7. Kelley, chief counsel, Federal Trade Commission, of 
Washington, D. C., and Mr. Allen C. Phelps, special attorney, Fed- 
eral Trade Commission, of Brush, Colo., for respondent. 

Myr. Felix H. Levy, of New York City (Mr. Feliw H. Levy, Mr. 
J. G. L. Molloy, Mr. George B. Levy, and Mr. John D. Swarta, all 
of New York City, of counsel), amici curiae. 

Before Manton, L. Hanp, and Swan, Circuit Judges. 


Manton, Cirewt Judge: 

Complaint was issued by the Federal Trade Commission, charging 
petitioners with violating the provisions of the Clayton Act as 
amended by § 2 (c) of the Robinson-Patman Act (15 U.S. C. A. 
§ 18 (c)). Petitioner, Biddle Purchasing Co., is in the brokerage 
business as herein described. Some of the petitioners are buyers 
while others are sellers of commodities bought and sold in interstate 
commerce through the Biddle Co. as brokers. The sellers were 
charged with unlawfully paying brokerage fees to the Biddle Co. for 
the use of buyers of the commodities in interstate commerce, 

The order appealed from provides that the Biddle Co., “‘its officers, 
representatives, agents and employees, in connection with the pur- 
chase or sale of commodities in interstate commerce or in the District 
of Columbia, do forthwith cease and desist from: (1) Receiving or 
accepting any fee or commission, as brokerage or as an allowance in 


lieu thereof, from any seller of commodities, which fee or [689] 
commission is intended to be paid over to the purchaser of such 


commodities, or which is to be applied for the use and benefit of 
such purchaser; (2) Paying or granting to any purchaser of com- 
modities any fee or commission received or accepted by said Biddle 
Purchasing Company, as brokerage or an allowance in lieu thereof, 
from the seller of such commodities.” 

The Commission found that those of the petitioners who were 
sellers violated § 2 (c) of the Robinson-Patman Act by paying bro- 
kerage fees to petitioner, Biddle Co., with knowledge of the fact that 
the fees were intended to be and were being paid over by said Biddle 
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Co. to its buyers; that the buyers were violating the statute by re- 
ceiving and accepting brokerage fees paid by the sellers in connection 
with the purchase of commodities by said buyers, through the Biddle 
Co.; and that the latter was violating the statute by accepting such 
fees and transmitting them to the buyers. 

Section 2 (c) of the Robinson-Patman Act provides that “It shall 
be unlawful for any person engaged in commerce, in the course of 
such commerce, to pay or grant, or to receive or accept, anything of 
value as a commission, brokerage, or other compensation, or any al- 
lowance or discount in lieu thereof, except for services rendered in 
connection with the sale or purchase of goods, wares or merchandise, 
either to the other party to such transaction or to an agent, repre- 
sentative, or other intermediary therein, where such intermediary is 
acting in fact for or in behalf, or is subject to the direct or indirect 
control, of any party to such transaction other than the person by 
whom such compensation is so granted or paid.” 

Biddle Co.’s business method was to obtain subscribers to its com- 
bined market information and purchasing service charging therefor 
from $25 to $50 per month. It provides a trade information and 
purchasing service for wholesalers and jobbers throughout the coun- 
try. It also is engaged in selling the products of numerous manu- 
facturers, canners and packers to the concerns for whom it supplies 
market information and purchasing service. Biddle Co. has written 
contracts with the buyers. With the sellers oral contracts to dispose 
of their products were made under which the commissions were paid 
to Biddle which in turn paid them over to the buyer of the particular 
commodity. In about 86 percent of these transactions the buyers 
received back as commissions no more than the amount they had paid 
to the Biddle Co. for its market information service, but in 14 per- 
cent the commissions exceeded that sum and this excess was paid to 
the buyers. Large numbers of buyers subscribe to its service. It 
has sold for many sellers. The Biddle Co. is not controlled by or 
affiliated with either buyers or sellers through stock ownership, but 
is an independent corporation. This method of transacting business, 
with the remission of the selling commissions to the buyers, in effect, 
gives the buyer a discount on his purchase. 

The regulation of competition results in a competitive etiquette, in 
standards of business conduct, in a plane of competition. Trusts 
were forbidden because they stifled competition and tended to create 
monopoly. The prohibitions of the Sherman Anti-Trust Act set a 
plane of monopolistic conduct rather than a plane of competition. 
Anti-trust laws regulate monopolistic practices which are repugnant to 
decent business morality, which are injurious to competitors and to con- 
sumers, which are economically wasteful but which do not jeopardize 
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to an appreciable degree the very existence of competition. Both 
types of practice must be included in the legal plane of competition; 
both are types of regulation which enforce each other; both are ani- 
mated by a common objective notwithstanding the differences of 
their intermediate ends. Monopolistic purpose and intent (Swift & 
Co. v. United States, 196 U.S. 375) are illustrated by decisions as in 
Standard Oil Company case (221 U. S. 1) where the Oil Company 
was engaged in local price cutting and espionage, established bogus 
independents, and granted rebates to preferred customers and ex- 
acted rebates and preferences from railroads, all for the purpose of 
suppressing competition. And the American Tobacco Co. (see 221 
U.S. 106) employed fighting brands for the same purpose. The United 
States International Harvester Co., D. C. (214 Fed. 987, appeal 
dismissed 248 U. S. 587; 274 U. S. 693) [690] closed the channel of 
trade to competitors by tying up all the main retail outlets with 
exclusive dealing contracts. It is reasonably clear that most of these 
methods violated the Sherman Anti-Trust Act only when they were a 
part of a scheme to stifle competition and to obtain control of an 
industry. 

Resale price maintenance has received fuller consideration than 
any of the other selling devices challenged under the anti-trust laws. 
Agreements maintaining resale prices have been condemned as a 
restraint of trade. Dr. Miles Medical Co. v. John D. Park & Sons Co., 
220 U. S. 373; Straus v. Victor Talking Machine Co., 2483 U.S. 490. 
And as an unfair method of competition under the Federal Trade 
Commission Act see: F. 7. C. v. Beech-Nut Packing Co., 257 U.S. 441; 
J. W. Kobi Co. v. F.T. C., 23 F. (2d) 41 (C. C. A. 2). The injury, if 
any, resulting from price maintenance is suffered not by the competitors 
of the producer but by the retailer and the ultimate consumer. The 
courts draw the distinction between price maintenance by agreement 
and price maintenance by refusing to deal. U.S. v. Colgate & Co., 250 
U.S. 300; Cf. Frey & Sons Inc. v. Cudahy Packing Co., 256 U.S. 208. 

Thus the rules governing the maintenance of prices must be in- 
cluded in any discussion of unfair competition, although the problem 
is somewhat different from other trade practices. But the Clayton 
Act, 38 Stat. 730, singled out two practices for special treatment, price 
discrimination and exclusive dealing and other tying agreements. 
Section 2 forbids discriminations in price not based upon differences in 
grade, qualty, quantity or cost of transportaton which substantially 
lessen competition or tend to create a monopoly in any line of com- 
merce. The section outlaws unfair discriminations which substantially 
lessen competition or lead to monopoly. It does not compel a one 
price sales policy. It does not forbid sales below cost in the absence 
of discrimination. Porto Rican Amer. Tob. Co. y. American Tob. 
Co., 30 F. (2d) 234 (C. C. A. 2). 
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The amendment in § 2 (a) has for its purpose making discrimina- 
tion in prices unlawful “where the effect of such discrimination may 
be substantially to lessen competition or tend to create a monopoly 
in any line of commerce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit 
of such discrimination, or with customers of either of them.” 

It is argued that § 2 (c), 15 U.S. C. A. § 18 (a), under which this 
proceeding is brought, is to be construed in the light of § 2 (a), and 
that so construed, the payment or receipt of the brokerage is illegal only 
when it has such effect upon competition as is provided in § 2 (a). The 
argument is that the receipt of brokerage here would be illegal only if 
it restricts competition or restrains trade or injures a competitor, 
But no complaint is made against Biddle Co. or the other peti- 
tioners for this reason. The complaint here is under the provisions 
of § 2 (c) and not § 2 (a) of the statute. The validity of the order 
entered is dependent entirely upon the legality of § 2 (c). Section 
2 (c) contains no classification provision nor is there anything in it 
which would justify the conclusion that it would not be uniformly 
applied. It in no way supports the theory that the relative size 
of businesses coming within its purview or other differing plans of 
organization determine the question as to whether or not violations 
of the statute occur. 

Petitioners say that if § 2 (c) is construed to prohibit the pay- 
ment or receipt of brokerage irrespective of a finding of injurious 
effect on competition, then § 2 (c) deprives petitioners of their right 
to make usual and ordinary contracts for the disposition of property 
and services without due process of law contrary to the Fifth Amend- 
ment of the Constitution U. S. C. A. Const. Amend. 5. While the 
Biddle Co. was disassociated in ownership and management from 
either buyers or sellers, direct and indirect control can be exercised by 
buyers or sellers over a broker in transactions of purchase and sale by 
means other than participation in the broker’s ownership and manage- 
ment. In the purchasing transactions which the Biddle Co. executes 
for its buyers, it is the agent and representative of the buyers and [691] 
is therefore to that extent subject to their control. The fact that the 
buyers do not own some or all of the stock of the Biddle Co. does not 
negative the fact that the Biddle Co. is under their control when so 
employed. 

Biddle Co.’s vice-president testified that its entire income is derived 
from the monthly service charges. 

“Everything we get in buying, we turn back to our clients. We are 
not dependent on sales. We are dependent on getting orders from 
people. They are important to us, because it. is through the placing 
of their orders that we get the touch of the market that is so neces- 
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sary, but we have no immediate interest as regards immediate income 
from that source.” 

By the terms of the contract, the buyer “employs Biddle Purchas- 
ing Co. of New York to purchase such material as they may order 
from time to time within reasonable credit limits and agrees to pay 
Biddle Purchasing Co. for such services $———.” 

Such is the contract of employment which makes the Biddle Com- 
pany a purchasing agent for the buyers. 

Tt is clear that the statute prohibits payment of brokerage by the 
seller to the buyer or his agent or representative or controlled inter- 


mediary except for services rendered. Congress intended to prohibit 


such payments as an unfair trade practice. The report of the House 
and Senate Conference Committee, submitted in referring the bill 
in its present form, interprets the section as having this meaning.? 
It is manifest that the words “except for services rendered in connec- 
tion with the sale or purchase of goods” prohibits payments which 
were made here to the buyers. 

Jt is argued that the Biddle Co. is a true intermediary and that 
under the statute it can represent and collect compensation from 
both buyer and seller. The Commission, on the other hand, argues 
that the statute does not permit such an arrangement. We need 
not decide that question since the evidence shows that Biddle Co. 
receives its compensation solely from the buyers. What it receives 
from the sellers is not retained by it but merely passed on to the 
buyers or credited to their account. 

Congress must have intended that payments by sellers should not 
be made to buyers through any one acting as agent for the buyer. 
Significance and effect must, if possible, be accorded to every part 
of the act. United States v. Lexington Mill & Elevator Co., 232 U.S. 
399. In the last phrase of the section “either to the other party” ete., 
the description of the persons to whom it 1s unlawful to pay brokerage 
fees is not separable into constituent parts, and hence this clause stands. 
in its entirety or falls altogether. It may not be said that payments 
to buyers are in any different category than those to agents or those 
who act for or under the control of the buyers. If buyers’ agents 
or intermediaries are excepted for services rendered, so too are the 
buyers themselves. The intent of Congress must be recognized and 


1This subsection permits the payment of compensation by a seller to his broker or 
agent for services actually rendered in his behalf; likewise by a buyer to his broker 
or agent for services in connection with the purchase of goods actually rendered in his 
behalf; but it prohibits the direct or indirect payment of brokerage except for such 
services rendered. It prohibits its allowance by the buyer direct to the seller, or by the 
seller direct to the buyer; and it prohibits its payment by either to an agent or inter- 
mediary acting in fact for or in behalf, or subject to the direct or indirect control, of 
the other. (H. Rep., 2951, 74th Cong., 2d sess.) 


160451™—39—voL. 26——-98 


1518 FEDERAL TRADE COMMISSION DECISIONS 


applied and this may best be given effect by a construction of the 
phrase “except for services rendered” that will harmonize with the 
remainder of the section. _As the House and Senate Committees said, 
the intermediary is entitled to nothing more than “appropriate com- 
pensation by the one in whose interest he so serves,” and one who acts 
in such capacity may not receive fees from the seller when he is 
under contract and does in fact turn over such fees to the buyer. 
Cf. Lehigh Valley R. R. v. United States, 243 U. S. 444; Union 
Pac. R. Co.,v. Updike Grain Co., 222 U.S. 215; I. C. C. v. Peavey & Co., 
222 U. S. 42. Indeed, the brokerage fees by the sellers to the Biddle 
Company could not be made in good faith as compensation for 
services rendered, since the fees are intend[692]ed for the buyers and 
are immediately transmitted to them. | 

The Fifth Amendment of the Constitution, U. S. C. A. Const. 
Amend. 5, does not prohibit governmental regulation for the public 
welfare. The guaranty of due process merely demands that the law 
shall not be unreasonable, arbitrary or capricious and that the means 
selected shall have a real and substantial relation to the objects sought 
to be obtained. Mebia v. New York, 291 U.S. 502. Congress has the 
power to regulate commerce and this gives it power to enact “all appro- 
priate legislation for its protection and advancement * * * to 
adopt measures to promote its growth and insure its safety, protect, 
control, and restrain.” U.S. C. A. Const. art. 1 § 8, cl. 3. Texas & 
N.O. R. Co. v. Brhood of Ry. & 8. S. Clerks, 281 U. S. 548. It 
may be exercised to protect interstate commerce from dangers which 
threaten it. Hy. Whip & Collar Co. v. Ill. Central R. R. Co., 299 
U.S. 884; V. L. R. B. v. Jones & Laughlin Steel Corp., 301 U. S. 
1, 37. A practice which threatens to obstruct or unduly burden 
the freedom of interstate commerce is within the regulatory powers 
of Congress under the commerce clause. If Congress decides the 
fact of danger, it may meet it by legislation. Stafford v. Wallace, 
258 U. S. 495. 

The right of freedom or liberty of contract guaranteed by the 
Fifth Amendment to the Federal Constitution does not proscribe the 
exercise by Congress of its power to regulate commerce in derogation 
of that right. Tagg Bros. & Moorhead v. United States, 280 U. S. 
420. As said in Nebia v. New York, supra: “Legislation concerning 
sales of goods, and incidentally affecting prices, have repeatedly 
been held valid. In this class fall laws forbidding unfair com- 
petition by the charging of lower prices in one locality than those 
exacted in another, by giving trade inducements to purchasers, and 
by other forms of price discrimination. The public policy with respect 
to free competition has engendered state and federal statutes pro- 
hibiting monopolies, which have been upheld.” 
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Congress may have had in mind that one of the principal evils 
inherent in the payment of brokerage fees by the seller to the buyer 
directly or through an intermediary, is the fact that this practice 
makes it possible for the seller to discriminate in price without 
seeming to do so. If a price discount is given as a brokerage pay- 
ment to a controlled intermediary, it may be and often is concealed 
from other customers of the seller. One of the main objectives of 
§ 2 (c) was to force price discriminations out into the open where 
they would be subject to the scrutiny of those interested, particularly 
competing buyers. See: Zrunz Pork Stores v. Wallace, 70 F. (2d) 
688 (C. C. A. 2). The order entered is responsive to and justified 
by the findings of the Commission and satisfies the requirements of 
due process. 

Petitioners refer to Fairmont Creamery Co. v. Minn. (274 U. S. 
1), which recognizes the distinction between prohibition and regu- 
lation. The rule of that case is not inconsistent with the principle 
here announced. Section 2 (c) was clearly intended to restore 
equality of opportunity in business by strengthening the anti-trust 
laws through protecting trade and commerce against unfair prac- 
tices and unlawful price discrimination. The power of Congress to 
define this trade practice and declare it to be unfair cannot be 
doubted. F. 7.C.v. Keppel & Bro., 291 U.S. 304. 

Petition denied. 


Swan, Circuit Judge, dissenting: 

For reasons which may be briefly stated, I am unable to concur in 
the opinion of the court. 

For an agreed monthly subscription price the Biddle Purchasing 
Company supplies a market informational and purchasing service to 
some 2,400-subscribers (wholesalers and distributors). The Biddle 
Company keeps in touch with about 5,000 producers and gets prices 
and other market information which it transmits to its subscribers. 
When a subscriber desires to make a purchase he informs Biddle 
Company of his need, and the price he wants to pay, and Biddle Com- 
pany sends the order to one of the producers who ships and bills the 
goods direct to the subscriber. The seller pays Biddle Company a 
brokerage commission on the sale and [693] this is credited to the 
subscriber in reduction of the subscription price agreed to be paid 
for Biddle Company’s service. About 14 percent of the subscribers 
receive cash remittances after their subscriptions have been com- 
pletely paid for by the crediting of commissions. 

The Commission has found that Biddle Company does not act for 
the sellers but only for its subscribers. In my opinion this finding 
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can not be sustained. Biddle Company performs a regular brokerage 
service for the sellers and receives the same fee as they pay other 
brokers for a similar service. The fact that in many instances Biddle 
Company selects the seller, since the subscriber frequently does not 
designate from whom to buy, shows clearly that Biddle Company per- 
forms a service for the seller. It performs a further service in bring- 
ing the seller’s products and prices to the attention of the subscribers, 
even though no sale immediately results. Biddle Company also per- 
forms a service for the buyer by supplying market information in 
addition to the purchasing service when an order is placed. Unless 
the statute forbids it, there could be no objection to the Biddle Com- 
pany getting the customary brokerage from the seller and also a fee 
from the buyer, since the parties know that it is to be compensated 
by both. In other words, if Biddle Company kept the commissions 
paid by the sellers, the statute would not forbid it. It would be 
within the exception “for services rendered.” Section 1 (c) of the 
Robinson-Patman Price Discrimination Act (49 Stat. 1526, 15 U. S. 
C. A. § 13 (c)), though ungrammatically phrased, expresses the 
intention to forbid a seller from paying a brokerage fee to a 
buyer or his agent unless the payee renders some service to the 
seller. Its object is to prevent unfair competitive conditions which 
are created when a buyer gets a lower price than competitors 
in the guise of a commission paid to the buyer or to some agent 
or dummy. In my opinion it was not intended to eliminate such 
a business as the Biddle Company does for 86 percent of its sub- 
seribers. Their goods cost them as much as their competitors would 
pay for the same goods. In addition, they pay something to 
Biddle Company for the service it renders them. In effect the ar- 
rangement is that the Biddle Company will charge for its informa- 
tional and purchasing service the difference between what it collects 
from sellers as brokerage on orders placed by the subscriber, and the 
monthly subscription price. This means that different subscribers pay 
different sums for the Biddle service and the less they order through 
the Biddle Company the more they pay for informational and pur- 
chasing service, but I see nothing in the statute forbidding that. 
Only when the Biddle Company pays over brokerage fees in excess 
of the subscriber’s subscription price does the buyer get a discrimina- 
tory rebate which gives him an advantage over a competitor who. 
does not take the Biddle service. It seems to me that the statute 
should be construed to forbid Biddle Company’s method of doing 
business only with respect to the 14 percent of its customers who 
really get a price reduction on the goods through the commissions. 
paid Biddle Company by the sellers. Such a construction will save a 
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legitimate and useful business which has existed for half a-century, 
and one which I do not believe Congress intended to outlaw by the 
statute in question. 

I think the order of the Commission should be vacated except in 
so far as it forbids the Biddle Company from paying over to a 
subscriber any excess of commissions above the subscription price of 
the service. 


FEDERAL TRADE COMMISSION v. GOODYEAR TIRE & 
RUBBER COMPANY? 


No. 756. 
(Supreme Court. Argued April 25, 1938. Decided May 16, 1938) 


PRIcE DISCRIMINATION—CLAYTON Act, SEC. 2—RoBINSON-PATMAN AMENDING AcT— 
WHERE ILLEGALITY CLEAR UNDER SUBSEQUENT AMENDING PROVISIONS AND SUB- 
SEQUENT VOLUNTARY ABANDONMENT AND CONTRACT CANCELLATION—W HETHER 
THEREAFTER CEASH AND DrEsIsT OrpDER UNDER ORIGINAL PROVISIONS MooT oN 
APPEAL. 

A proceeding to review “cease and desist” order of the Federal Trade Com- 
mission against manufacturer’s discrimination in prices between purchasers 
in violation of the Clayton Act did not become moot when, because Clayton 
Act had been so amended as to make such discrimination clearly illegal, 
manufacturer voluntarily abandoned such discrimination and canceled con- 
tracts made pursuant thereto; and hence circuit court of appeals should pro- 
ceed to determine validity of order under original statute. (Clayton Act, 
Sees. 2,11, 15 U. 8S. C. A., Sees. 18, 21; Robinson-Patman Price Discrimination 
Act, Sees. 1, 2, 15 U. S. C. A., Secs. 18, 21a). 


Price DIscRIMINATION—CLAYTON Act, SEC. 2—RoOBINSON-PATMAN AMENDING ACT— 
Prior ORDERS OF COMMISSION—EFFECT, 

The statute amending the Clayton Act manifests intent that orders of the 

Federal Trade Commission entered before its passage should remain in effect. 


PRICE DISCRIMINATION—CLAYTON ACT, SEC. 2—ROoBINSON-PATMAN AMENDING ACT— 
Prion ORDERS OF COMMISSION—-W HERE THERETOFORE PROHIBITED DISCRIMINATION 
CLEARLY ILLEGAL UNDER AMENDING PROVISIONS SUBSEQUENT THERETO AND TO 
APPEAL OF ORDER. 

A “cease and desist” order by Federal Trade Commission against manu- 
facturer’s sale of tires at discriminatory prices in violation of Clayton Act 
was not affected when, while proceeding to review such order was pending, 
Clayton Act was so amended as to make such discrimination clearly illegal. 


(The syllabus, with substituted captions, is taken from 58 S. Ct. 863) 


On petition by Goodyear Tire & Rubber Company to review order 
of Commission directing petitioner to cease and desist from alleged 


1The ease is reported in 304 U. S. 257 and 58 S. Ct. 863. Decision of court below, 
remanded to circuit court of appeals for a determination on the merits, is reported in 


92 F. (2d) 677. 
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discrimination in prices of tires, and certiorari by Commission to re- 
view decree of Circuit Court of Appeals for Sixth Circuit, 92 F. (2d) 
677, setting aside order and remanding case without direction that 
complaint be dismissed and without prejudice to filing of supplemental 
complaint, reversed and remanded to circuit court of appeals for a 
determination of the merits. 

Honorable Homer 8. Cummings, Attorney General, and Mr. Hugh 
B. Cox, of Washington, D. C., with whom Solicitor General Jackson, 
Attorney General Arnold, and Mr. Robert L. Stern, Mr. W. T. Kelley, 
and Mr. PGad B. Morehouse were on the brief, for petitioner. 

Mr. William B. Cockley and Mr. Grover Higgins on brief for 
respondent. 


Prr Curiam. 

In September, 1933, the Federal Trade Commission charged re- 
spondent, The Goodyear Tire & Rubber Company, with the violation 
of Section 2 of the Clayton Act (15 U. S. C. 18) in selling tires, 
tubes, etc., to Sears, Roebuck & Company at discriminatory prices. 
Respondent, invok[258]ing the first proviso in Section 2,1 contended 
that its contracts with Sears, Roebuck & Company for sales involving 
lower net prices than those charged to independent dealers were 
made because of the great difference in the quantities sold. After 
hearing, the Commission ruled that it did not consider a difference 
in [864] price to be on account of quantity unless it was based on 
a difference in cost and was reasonably related to and approximately 
no more than that difference. In March 1936, the Commission 
issued an order requiring respondent to desist from discriminations 
in prices as described. 

Pending the hearing in the circuit court of appeals of respondent’s 
petition for review, the Congress amended Section 2 of the Clayton Act. 
Act of June 19, 1936, c. 592, 49 Stat. 1526, 15 U.S. C. A. § 13. The 
first proviso was amended to read as follows: 

“Provided, That nothing herein contained shall prevent differen- 
tials which make only due allowance for differences in the cost of 
manufacture, sale, or delivery resulting from the differing methods 
or quantities in which such commodities are to such purchasers sold 
or delivered.” 

Thereupon, respondent informed the circuit court of appeals that 
in view of this provision respondent had ceased to manufacture 
tires for Sears, Roebuck & Company under the terms of its existing 


1 That proviso, in the original Act, was as follows: 

“Provided, That nothing herein contained shall prevent discrimination in price 
between purchasers of commodities on account of differences in the grade, quality, or 
quantity of the commodities sold, or that makes only due allowance for difference in 
the cost of selling or transportation, or discrimination in price in the same or different 
communities made in good faith to meet competition.” 
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contract; that, to dispose of the stock on hand, the parties had made 
a new price arrangement designed to conform to the new law; and 
that within the year all transactions between re[259]spondent and 
Sears, Roebuck & Company ceased and obligations were terminated 
by mutual releases. 6 Cir., 92 F. (2d) 677, 679. 

Considering that there was no controversy between the parties. 
as to the illegal character of respondent’s practices under the. 
amended act, the circuit court of appeals concluded that the case 
had become moot. In that view the court set aside the order of 
the Commission and remanded the case “but without direction to 
the Commission to dismiss the complaint and without prejudice to 
its filing a supplemental complaint in the original proceeding if 
under Section 2 of the amendatory act this may now be done” as 
to which the court expressed no opinion. Jd., p. 681. 

Both the Commission and the respondent contended below, and. 
contend here, that the case has not become moot. While they dis- 
agree in their reasoning, they come to the same conclusion upon. 
this point, and both ask that the case be remanded to the circuit 
court of appeals with directions to determine it upon the merits. 
We think that their conclusion is correct and that the remand should 
be made. 

Section 11 of the Clayton Act (15 U. S. C. A. § 21) provides 
that whenever the Commission has reason to believe that any 
person is violating or has violated the provisions of the act, and upon 
hearing so finds, the Commission shall issue an order requiring such 
person to cease and desist from such violations. In case of failure to 
obey its order, the Commission may apply to the circuit court of appeals 
for enforcement. And anyone required to cease and desist from a 
violation charged may seek review in the circuit court of appeals, 
praying that the order be set aside. The provisions of the act of 
June 19, 1936, show clearly that the orders of the Commission 
entered before its passage are to remain in effect. Section 2 of that. 
act provides that nothing therein contained shall “affect [260] rights 
of action arising, or litigation pending, or orders of the Federal 
Trade Commission issued and in effect or pending on review, based 
on section 2 of said act of October 15, 1914, [Section 13 of this title] 
prior to the effective date of this amendatory act [June 15, 1936].” 

Discontinuance of the practice which the Commission found to 
constitute a violation of the act did not render the controversy moot. 
United States v. Trans-Missouri Freight Association, 166 U. S. 290, 
309, 810; Southern Pacific Company v. Interstate Commerce Com- 
mission, 219 U. S. 483, 452; Southern Pacifie Terminal Co. v. Inter- 
state Commerce Commission, 219 U.S. 498, 514-516; National Labor 
Relations Board v. Pennsylvania Greyhound Lines, 308 U. S. 261; 
Guarantee Veterinary Co. v. Federal Trade Commission, 285 
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Fed. 853, 859, 860; Chamber of Commerce v. Federal Trade Com- 
mission, 13 ¥F. (2d) 673, 686, 687. The Commission, reciting its 
findings and the conclusion that respondent had violated the act, 
required respondent to cease and desist from the particular discrimi- 
nations which the order described. That is a continuing order. Its 
efficacy, if valid, was not affected by the subsequent passage or the 
provisions of the amendatory act. As a continuing or[865]der, the 
Commission may take proceedings for its enforcement if it is dis- 
obeyed. But under the statute respondent was entitled to seek 
review of the order and to have it set aside if found to be invalid. 
The question which both parties sought to have the circuit court of 
appeals decide was whether respondent’s conduct was a violation of 
the original statute. Upon the conclusion that it was such a viola- 
tion, the Commission based its order. Neither the transactions subse- 
quent to that order nor the passage of the amendatory act deprived 
the respondent of its right to challenge the order and to have its 
validity determined or the Commission of its right to have its order 
maintained if validly made. 

The decree of the circuit court of appeals is reversed and the 
cause is remanded to that court for a determination of the merits. 

It is so ordered. 

Mr. Justice Sronr, Mr. Justice Carpozo, and Mr. Justice Rerep 
took no part in the consideration and decision of this case. 


FEDERAL TRADE COMMISSION yv. STANDARD 
EDUCATION SOCIETY ET AL. 


(Circuit Court of Appeals, Second Circuit. May 20, 1938.) 
No. 14517 


Final decree on mandate of Supreme Court directing instant Circuit Court of 
Appeals to proceed in conformity with opinion of said Supreme Court in 
802 U. S. 112, resettling terms of the Commission’s cease and desist order 
on December 24, 1931, in Docket 1574, 16 F. T. C. 1, as below set forth, 
and requiring respondents in said Commission proceeding, and as in court’s 
final decree below set forth, to cease and desist from various practices 
therein specified, in connection with offer and sale in commerce or in the 
District of Columbia of books or sets of books, and remitting to the Com- 
mission proceeding in question as Special Master to hear and report to 
court whether respondents have complied with provisions thereof to cease 
and desist, as affirmed, or as modified and affirmed, and ordering that the 
cause await return of report of Special Master for any further proceedings 
that may be necessary in the premises. 


1 Not reported in Federal Reporter, Court, in decision on June 18, 1938, 97 F. (2d) 513, 
declined to modify its said decree. 
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Decree on mandate resettling, as therein set forth, cease and desist 
order of Commission, requiring compliance therewith as below set: 
out, ete. 

Mr. W. T. Kelley, Chief Counsel, Federal Trade Commission, Mr. 
Martin A. Morrison, Assistant Chief Counsel, and Mr. James W. 
Nichol, Special Attorney, all of Washington, D. C., for Commission. 

Mr. Henry Ward Beer, of New York City, for respondents. 

Before L. Hanp, Swan and Cuasg, Circuit Judges. 


FINAL DECREE 


This cause, having been taken to the Supreme Court of the United 
States on writ of certiorari, to review that part of the decree of this 
Court, entered in said cause on December 21, 1936, modifying in 
certain respects the order entered by the Federal Trade Commission, 
Petitioner herein, on December 24, 1931, requiring the respondents to 
cease and desist from certain alleged unfair methods of competition 
in interstate commerce in violation of the provisions of Section 5 
of “An Act to create a Federal Trade Commission, to define its powers 
and duties, and for other purposes,” approved September 26, 1914 
(38 Stat. 717, 720; 15 U. S. C. A., Sec. 45). 

And the Supreme Court of the United States, on November 8, 1937, 
having rendered its opinion thereon, reversing in part the decree 
of this Court; and having issued its mandate directing this Court to 
proceed in conformity with the opinion of said Supreme Court; 

And this Court, having, on December 10, 1937, made and entered 
an order herein in the following words, to-wit: 

“Tt is ordered, That said mandate be filed and the decision of said 
Supreme Court of the United States be made the decision of this 
court”, without setting forth the terms of the Commission’s order to 
cease and desist as the same was thus modified and affirmed; 

And Henry Ward Beer, attorney for respondents, having filed 
herein his written motion for an order resettling said order by setting 
forth the terms of the cease and desist order of the Federal Trade 
Commission as so modified and affirmed by this Court, upon its own 
motion and under the mandate of the Supreme Court of the United 
States ; 

And the Federal Trade Commission having appeared to said 
motion, upon oral argument thereof and by written brief, and the 
parties hereto having submitted said motion to this Court for de- 
cision and final action thereon; 

Now, therefore, upon consideration of said motion to resettle said 
order of this Court, and of said mandate and opinion of said Supreme 
Court of the United States, this Court now hereby orders, adjudges 
and decrees that its said order herein of December 10, 1937, be, and the 
same hereby is resettled to read as follows, to wit: 
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It is hereby ordered, adjudged and decreed that said order to cease 
and desist, entered by the Federal Trade Commission, Petitioner 
herein, under date of December 24, 1931, be and the same hereby is 
affirmed, with the exception of Paragraph 10 thereof; and that said 
Paragraph 10 thereof be modified and affirmed to read as follows: 

It is further ordered that the respondents, Standard Education 
Society, a corporation, H. M. Stanford, W. H. Ward, and A. J, 
Greener, and each of them, their officers, agents, representatives and 
employees, in connection with the offering for sale of any home study 
course of instruction in commerce among the several States of the 
United States or in the District of Columbia, do cease and desist 
from: 

(1) Advertising or representing In any manner to purchasers or 
prospective purchasers that the course of instruction is offered for 
sale and sold to the purchasers or prospective purchasers at a specially 
reduced price when such is not the fact. 

And it is hereby further ordered, adjudged and decreed that the 
respondents, Standard Education Society, a corporation; Standard 
Encyclopedia Corporation; H. M. Stanford; W. H. Ward; and A. J. 
Greener, and each of them, their officers, agents, representatives and 
employees, in connection with the offering for sale of any books, set 
of books, or publications in commerce among the several States of the 
United States or in the District of Columbia, cease and desist from— 

(1) Advertising or representing in any manner to purchasers or 
prospective purchasers that any books or set of books offered for sale 
and soid by them will be given free of cost to said purchasers or pros- 
pective purchasers, when such is not the fact. 

(2) Advertising or representing in any manner that a certain 
number of sets or any set of books offered for sale or sold by them 
has been reserved to be given away free of cost to selected persons as 
a means of advertising, or for any other purpose, when such is not the 
fact. 

(3) Advertising or representing in any manner that purchasers or 
prospective purchasers of respondents’ publications are only buying 
or paying for loose-leaf supplements intended to keep the set of books 
up-to-date for a period of ten years, when such is not the fact. 

(4) Advertising or representing in any manner that respondents’ 
publication is a recently completed, new, and up-to-date encyclopedia, 
when such is not the fact. 

(5) Selling or offering for sale any set of books of the same text 
and content material under more than one name or title. 

(6) Advertising or representing in any manner that the usual price 
at which respondents’ publications are sold is higher than the price 
at_ which they are offered in such advertisements or representations, 
when such is not the fact. 
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(7) Advertising or representing any person as a contributor to or 
editor of any set of books or publications who has not performed 
services in making or preparing contributions to or who has not per- 
formed services in the editing of such books or publication and con- 
sented that he may be held out to the public as a contributor or as 
an editor or assistant editor. 

(8) Advertising or representing that any person has given testi- 
monials or recommendations for and concerning respondents’ publica- 
tions, when such is not the fact. 

(9) Publishing or causing to be published and circulated testi- 
monials or recommendations of and concerning respondents’ publica- 
tions alleged to have been made by any person when such testimonials 
or recommendations have not been made by such person. 

lt is further ordered that the respondents, Standard Education 
Society, a corporation, H. M. Stanford, W. H. Ward, and A. J. 
Greener, and each of them, their officers, agents, representatives and 
employees, in connection with the offering for sale of any home study 
course of instruction in commerce among the several States of the 
United States or in the District of Columbia, do cease and desist from: 

(1) Advertising or representing in any manner to purchasers or 
prospective purchasers that the course of instruction is offered for 
sale and sold to the purchasers or prospective purchasers at a specially 
reduced price, when such is not the fact. 

It is further ordered that the proceeding be and hereby is remitted 
to the Federal Trade Commission as Special Master to hear and report 
to this Court whether respondents have complied with the provisions 
of said order to cease and desist which are herein affirmed or modified 
and affirmed; and 

It is hereby further ordered that the cause await in this court the 
return of that report of the Special Master for any further pro- 
ceedings that may be necessary in the premises. 
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PONT TAS RUIC Ore eWelp Iva ko Ulll CITE PORE [aT eh GLO Iles eee ee 1466 
ENtolectic Oils amedicinalypreparaulole = sas = = aes ae ee ee 1347 (2172) 
Wiainscotmerproductsie = same sane mee ae ee re ee 1319 (2122) 
WralltcleanerSe ese. =: eee ae oe ene See ane a ae ee ae ee 1416 
Warmers, electrictud oes mates a= ne ee a ee ee 1310 
WiSt Chl Osteen ocean a ee eae eer ee ae ae 13837 (2155), 1415 (02019) 
Wiaten heaters. aa ee ee eee ere ee 1465 (02098) 
Waterproofing materigisess sce s2 mae ae oe ee ee ee ee 13809 (2104) 
(WiaxetlOOp ewer a ose oe ae es ee ee oe en ee Pa te paps 1318 
Wearnmnc-apparel 28.2 oe aye SR eee BS ees ce ee ee ee 1409 
Weeichtsbuiiding preparations a no emo a ae ere re ee ee 1466 
Welders and welding devices__._____- 1881 (01973), 1422 (02035), 1445 (02068) 
<eWihites:; Cream Vermituce ss. See = ne see ee ee ee ee 1483 (02121) 
<“Wihite/sispeciticn ace Cream: eaeen eee eee pela ce 1491 (02138) 
“*Wide-OsWakerbablets? 32 22a. s2 S ta ee eee 1393 (01991) 
“Wiggins SOS” scalp cleansing preparation_____________________ 1421 (02032) 
Wier low WEIS HOTS <= Sct me een ene ee ee ee 1400 (0551) 
SEWAS COUSIN DECI OT O CU Che meet ee eee eta eat eee 13812 (2108) 
saWizardec oils Cleanine sia chine ss eee eee een eee en 1440 (02060) 
“<“Wolfe’s-Compound” stomachwremedyae 22222 eee ee 1314 (2112) 
EVV O UPS Vise ere rte ee a ne a pe Sn 1350 
“‘Wonder Battery Charger” and ‘‘Rectifier Bulb’’____.-______- Baateaesy etre 1449 
*“Wooland. woolen: =. ease ness 1327 (2136), 18438 (2165), 13850, 1427 (02033) 
Wollentabrics 2: tec ee eee 13859 (2191) 
“*World’s: "TOnicy == 2.2520 e oo eee ee 1411 
Worn: capsulesse i... Same en anna ce a ee eRe Ce Ee eee 1400 (02001) 
Worsted’? sot Secset Sey ei a ere ees ee ee 1421 (02033) 
“Woven iby Wands. t= Se ee Se ee ee eee ee 1357 (2187) 
sO Wale’ 2 ee a Be Se ee ee ee ee 1350 
* Xervac. Nair STO wll etd eV Comes ae em ee eee meee cane 1484 (02125) 
SUX ATON a SIM OreAbMeN tide vce aa eee ae eee 1480 (02117) 
“Yerba” Magy tea See 3 = ee ie ee ee ee 1419 (02028) 
“Youth Creme e206 2 eS eee ee er eee 1486 
“Dubrante tooth: Powder? see esses eee 1847 (2172) 


“Aubripe, medicinalspreparat! Om se. = eee a amen eee 1847 (2172) 


INDEX! 


DESIST ORDERS 


Accounting audits of member records, etc., to check price and other 
agreements. See Combining or conspiring. 
Advertising falsely or misleadingly: 


As to— 

Agents or representatives— Page 
HeTminecrOnworOUtss 2 2 sett eee a oe eee Ee 410, 1209 
MenmsrancducOndivlons. — Skee sory eee es 1095 

Asimentc  cenerallV a5. teeta ast) ae Bea Be pe ee 983 

Business status, advantages or connections— 

PSUS ODO AIG see ee et es ee 1234 

hroughidepictionss 2 2 eee ern oe 1234 
Comnectionsandratiliations: .---2_---__--- -. =.=... 4s 1138 

American’ Birth Control League. = -_22455---25.55_- 814 
ConswitantadVisOny DOAN meme ree ee eee ae ae eee 1234 
Correspondence school being— 

University or extension university _......-..-.---___- 1277 
Correspondence school operating— 

HimplovMentiagr en Cyrene ie 1138 

AD ATO AIRC Vey pees eee ea a ae ae PS ee 2 1138 
Dealer being— 

BYR) fee) a a ee a ee aes Ss eee ee ee 767 

Dis Ci er Sesee eae 8 paps a ee eee DS Sa MES 960 

(CoN a ee ae Se eee Sie Ce oman ae 78 

i aay fey Ae ee ees oe <r ee ee ee = ee 877 

Mian a CUURCT Se seas = oe ee eo a eee ete oe 328, 

384, 394, 614, 852, 877, 1013, 1058, 1086, 1095, 1193 

Manufacturing agentse-t'e ee. ---- == ene 30 
Dealer owning or operating— 

RACUOTICS= = — 22 See ae 3 See Sette oa a 1193 

Horeigi and awesteLn. Oli COs. srs RE ee ee 877 

WaboOratonyee sees a oe ee ee 814, 1013, 1179, 1234 

IES nel CULO IS Ate e 5 oe ees ee ie EN ays 1234 
Government connection— 

HOTCIG R= eee er es et A ee eS 701 
indentibyeotbrancheor a ttlll beers a eee ae eee 953 
Individual being president of corporation_-____-------.---- 1013 
ILGYeC Ker eee Sk ens Sle ee ee ee ane | ae 23 
Manufacturer being— 

Makerotzalleproductsi dealt ins 22s bee === 2 == 87 
ersommelsanass ball-gs a= a ee ee ea 1234 
Private business being cooperative__.-------------------- 877 


‘ Covering practices included in cease and desist orders, and stipulations, at p. 1566, in instant volume. 
For index by commodities involved rather than practices see Table of Commodities, preceding. 
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1548 FEDERAL TRADE COMMISSION DECISIONS 
DESIST ORDERS: 


Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Business status, advantages or connections—Continued. Page 
Proprietorship being ¢orpbarppiGn-=2- 2222-2 ee 1013 
Rectiner being distillers ee =e 97, 374, 1246 
Seller being— 

Doctors... =.= a9. Perea 8 oe aS oe ee 690 
‘Hint ploy eating ue Seeery ar ee ee ee 720, 1138 
Mechnician and scientist. 22) 2h URE Ss See eee 1234 
Size and facilities, operations or departments--~------- 1138, 1234 
Stock as bankrupt and distress bargains___.-___-_-_------- 767 
Succéssicrstanding_.. = «2 2 eee 1234 
Testing and scientific laboratory, personnel and opera- 
(iON a5 Se ee a eB er he A ee eee 1209, 1234 
Uniquessituation <= -—~~ = .--- 2 SOOT See ee 1193 

“Certificates of merit’? or “seals of approval’’_______-_-_- 1209, 1234 

Competitivesproductsea 2). = = = eee = eee ee 134, 244, 460 
Well-knownras same:as; seller’s== = =e. 2 eee 877 

Gompositioncof{product’= =e 752, 


Coupon*valuése= << <2o eee? Seek Pees eae eee 1027 
Domestic product being imported®=—_ 5222 = as 1086 
Through foreign depictions! ==] sss aaa snaene eae eee 701 
Harnings or profits ee" 2 2 Oe es 3 eee 410, 720, 1209 
Federal Trade Commission specifications____________________- 895 
Hree*producttoregoods= ee = eee eee een 328, 410, 877, 939 
Paid in money or services, or price included in charge other- 
wise demanded... 2. ee ee 1027, 1095 
Government— 
Connection‘or sponsorshipe== === = ee 107 
Specifications— 
Federal Trade Gommission= == === =21ONis 2 ae 895 
Guaranteesame ie: na est = 242 <2 == ETI eee 767 
History<ofsproductie? sa PAU eee Os 2 oe eee al 


114, 244, 263, 740, 752, 767, 902, 930, 939, 1013, 1147 


Indorsements, sponsorship or approval— 


American: Birth Control eague= 222 2- =e eee eee 814 
American MedicalsAssociationi= = 5 ee ee ee ee 50, 814 
“Colonial: Dames” <-->. + =2222 = 222s CR eee 1260 
Doctorss22 22 -ee ea eet Ses ee Re 244, 423, 690, 752, 814, 1013 
Government... 225). 5.= 2." 2 UU ee ee 107 
Specialists: =<. ci on Asin ees ee ee a ee 1172 
Jobsiand ‘employmente=e == see eee eee ee ET 720, 1138 
Nature of— 
Manufacture or preparation of product________ 263, 930, 939, 1193 
Product: 222252 2.2 6..26c8 sen ee ee ree dis 


87, 114, 226, 546, 646, 814, 877, 902, 930, 1018, 1027, 1138, 1260 


New-product: as:repossessed__-- ===> Sas ee Oe 
Old, second-hand, used or obsolete product as new 
Opportunities in product or service 


1158 


ee 767, 939, 1254 


1138 


Prices. 22isccken be aile ene Rae eee 68, 767, 877, 939, 1027, 1036, 1158 


>. 


eee ee 
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DESIST ORDERS 


Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
Qualities, properties or results of product__.._._..._-________- Ls 
114, 244, 263, 366, 423, 546, 646, 690, 740, 752, 814, 877, 
902, 983, 1013, 1070, 1095, 1130, 1147, 1172, 1179, 11938, 1200, 


1209, 1260 

QOuahitypot producti: 12% 208 . 2. Sls. eee: 68, 767, 877, 1158 
Dat euyeOr prOoductiee ese Me oe 614, 646, 740, 814, 902, 1013, 1200 
Sclentificvormrelevant factsa2een lel s wijseue es seen, 983, 1138, 1147 
Decesslen Geren ase eas tse oo oe hee teed sense aoe! 939, 1138 

Source or origin of product— 
Ie Kerrey ee ne ree = nee tyel Tete ee 263, 1260 
Place Sere cece 55 tt Joona eel IG 23, 701, 1086 
iByadepictions << “eee ase sale spqe ipa) of ed 701 
Special or limited offers or selection_____________- 877, 939, 1036, 1138 
Standards conformance... 22-2222... 8ellieEx yale! quite. 614 
Hederal Grade. Commissionwc = <== 25.5 2e4aohooe et woes oe 895 
Success, use or standing of product or service________________- 244, 
690, 814, 1027, 1172, 1234 
RC TINSHA TG! COMI G TigMets yeh Ee bed we Dye pos Se) -yeenfoe ah hy eee 1095, 11388 
Mestimonialswees 2 SVMs ete SMe ey eee LoS gle Se 423 
PRES iS SOI Pee HL 2 aio bue pe leet 7 deel ama tay olga 1209, 1234 
Pliniesa ty) Bens ts antete eagle! 39) teeny ce 244 
Wndertakings. in generals .- =. 22 “oaks koe eee soe as 939, 1138 
Unique nature, situation or status of product____-___-_-__---- 114, 
244, 740, 752, 1200, 1234, 1260: 
Nalverotaproducts 2 sass Peas) eter ee as Bek See 767, 1027, 1036 


Advertising, supplying misleading, for retailer’s use. See Aiding, assisting, 
etc. 

Adviscry Board, claiming falsely. See Advertising falsely, etc.; Misrepre- 
senting business status, etc. 

Affiliated business, identity of, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 

Agents or representatives, securing falsely or misleadingly. See Advertising 
falsely, etc.; Securing agents, etc. 

Aiding, assisting or abetting misrepresentation or unfair act or practice: 


Through— 
Preparing and issuing, improperly, “certificates of merit” or 
SS SeAGROle ap pLo Val weeeeee les oe iowa soe: Pe 1209, 1234 
Selling lottery or chance merchandising devices_______-___----- 216 
Supplying false and misleading tags and labels_____-_--------- 1186: 
Supplying misleading advertising for retailer’s use______------- 68 


Ailments, generally, misrepresenting as to. See Advertising falsely, etc. 
American Birth Control League, claiming indorsements of and connection 
with, falsely or misleadingly. See Advertising falsely, etc.; Claiming or 
using, etc.; Misrepresenting business status, etc. 
American Medical Association, claiming indorsements of, falsely or mis- 
leadingly. See Advertising falsely, etc.; Claiming or using, etc. 
Appropriating trade names of products of competitors._--_--.---------- 877 
Approval or indorsement, claiming or using falsely or misleadingly. See 
Advertising falsely, etc.; Claiming or using, ete. 
160451™—39—voL. 26——100 
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Assistance of dealer, promising falsely. See Offering deceptive, etc. 
Assuming or using misleading trade or corporate name: 


As to— Paga 
Correspondence school being university or extension university. 1277 
Dealer being— 
Distilleres we oe sea done ee eee ee ee eee 960 
Manutactuirerse sas ==e=— 328, 384, 394, 614, 852, 1058, 1095, 1193 
Tailorte? We bh oso ee ee eee eee 777 
Dealer owning or operating laboratory____--_-_----------- 814, 1234 
Historysa Joe. Poke See ee Sa Se eee 1 
Indorsement, sponsorship or approval— 
“ColonialiDamées a’ — 34 a Foe ho eee 1260 
Naturesoftmanufactireiof product>= 2-2. 222). eee eee 713 
Private business) being cooperativie==——— === 22 aes See eee 877 
Quality ofproducts 22222 ss 5S Se SEs ee ee ee 13 
Rectifier*being distiller. 22. 2253. 2) (ee eee 97, 374, 1246 
Seller:beingidoctor-2= 92 .-_.- See ah eee 690 
Source or origin of product— 
Maker, 08@: 53.00 002. = oe eed ee ee 1260 
Audits, accounting, of member records, etc., to check price and other agree- 
ments. See Combining or conspiring. 
Bankrupt stock, offering falsely as, and bargains. See Advertising falsely, 
etc.; Misrepresenting business status, etc.; Offering deceptive, etc. 
Boycotting: 
Competitors’ sources of supply— 
To control and limit retail distribution and practice____________ 142 
Concerns— 


To control and enforce distributive price and practice generally_ 1104 

Branch business, identity of, misrepresenting as to. See Advertising 
falsely, etc.; Misrepresenting business status, ete. 

Brands, using falsely or misleadingly. See Misbranding or mislabeling. 

Brokerage payments or acceptance, discriminating in price through. See 
Discriminating in price, etc. 

Broker, dealer representing self falsely as. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Building or construction, limiting direct purchase for, to control and limit 
retail distribution and practice. See Combining or conspiring. 

Buildings, misrepresenting size, ownership or operation of. See Ad- 
vertising falsely, etc.; Misrepresenting business status, etc. 

Business status, advantages or connections, misrepresenting. See Ad- 
vertising falsely, etc.; Misrepresenting business status, ete. 

Carload lots, limiting distribution to, by railroads, to control and limit 
retail distribution and practice. See Combining or conspiring. 

Cartons of competitor, simulating. See Simulating. 

‘Certificates: 

Offering, falsely, Commission’s, of standards conformance. See 
Offering deceptive, ete. 

“Of Merit’’, using improperly and misleadingly in offer and sale of 
product as scientifically tested, ete. See Advertising falsely, etc.; 
Aiding, assisting, etc.; Misrepresenting business status, ete. 

Representing, falsely, conformance with Commission. See Advertis- 
ing falsely, ete. 


INDEX 1551 
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“Certification”, claiming falsely. See Misbranding or mislabeling. 

Chain stores, listing as eligible for special discounts, to control and enforce 
distributive price and practice, generally. See Combining or conspiring. 

Chance or lottery schemes in merchandising, using. See Using lottery 
schemes, etc. 

Claiming or using indorsements or testimonials falsely or misleadingly: 


As to or from— Page 
Americans oirth Controloea rte. san 4s. ee ee 814 
Ameriesn Medical Association. .2d 4.2 pete. 5228 eee eee 50, 814 
POGLOMIAIDAMES We Ties. oe ne ye ee te ete ee eS 1260 
(COUT SLIT rere ee ete le eet gn le rants 574 
Community's well-known men. 22-4 4220 ce eee ey: 2 233 
WOCLOTS ite. Sate = a Pes orien Noes ee hE 244, 423, 690, 752, 814, 1013 
Government saetts sen mae oe ly Bee Eh fel pe a 107, 441 
Hocalsbankers sands DUSINeESSMeNE = — = ee ee 1223 
Soe Cres bs, ek geet ead PO ce tye ah 8G be fe) et ek ef 1172 
WSerseineeeneral ssa. 2 am Saree Mtoe «OD ee ie es 423, 720 


Classification, discriminating in price through. See Discriminating in 
price, etc. 

Coat of arms, using foreign, improperly and misleadingly. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 

C. O. D. charges, misrepresenting as to. See Offering deceptive, ete. 

Coercing and intimidating: 


Competitors— 
To— 
Adopt uniform prices through threatening infringement 
suits on basis minor patented part.-....--.-2----------- 592 
Manufacturers and producers— 
To— 
Cut off competitors’ sources of supply and control and limit 
TevallGistripution ANG PTACtiCC == 2 = ae Ss See 142 
Manufacturers and wholesalers— 
To— 
Fix and maintain uniform prices favoring trade association 
Belle mio p iia part TOU Chl tee pa ees ae pee eS 824 
Grant discriminating payments and discounts to trade 
association seller of imprint product____-_-------------- 824 
Make advertising and promotional allowances to trade asso- 
ciation seller of imprint product, not made available on 
proportionally equal terms to other customer competitors._ 824 
Refrain from rebates, discounts, royalties or refunds to 
TOMA eNOS Bt ees Se a eee Se ae 824 
Combining or conspiring: 
To— 
Control and enforce distributive price and practice generally— 
Through— 


Agreeing to, and maintaining, undertakings and combi- 
nations unlawfully to restrict and eliminate com- 
(CuO: -2e8e ss (8285 Se oasceee see se eee 1104 

Giutting onusupplics:of some wenwes= = eee — 1104 

Designating concerns eligible or not eligible as jobbers 
fOMMMANULACHUTer PUECHASING: =e 25 22.5 28 2 88. 1104 
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Combining or conspiring—Continued. 
To—Continued. : 
Control and enforce distribution price, etc.—Continued. 
Through—Continued. 
Effecting and procuring jobber and association promises 
of. support and enforcement. =a ee ee eS 
Fixing special discounts for minimum quantity purchas- 
ers: from-~members: = 292i. SoU eee 
Fixing uniform jobber and retailer prices and discounts __ 
Listing as chain stores eligible for special discounts, 
CONnCerNsL Les H! AU Sere ss 2 se Se Se 
Organizing and holding jobber meetings to induce, in- 
fluence and coerce conformance: =22222-2=222 508s __ 
Control and limit retail distribution and practice— 
Through— 
Boycotting and threatening with boycott manufacturer 
sellersito “Srregular?-dealerss.- == as eee 
Circulating among manufacturers— 
Wists. of recognized dealers. 5.3 2-522 2 24555 s5ees 
Reports re status, methods, etc., of dealer com- 
petitorssss _ Tee Ae here sicihG Sa 
Circulating among members— 
Information re sales or prospective sales to “‘irregu- 
lar’’ or non-recognized buyers or dealers________ 
Cutting off— 
Sales to consumers, contractors, United States 
Government, State or political subdivisions, 
“irregular” dealers or retailers___ = __ = 22 22 
Supplies of competitors or non-recognized dealers __ 
Denying pool car shipments to other than ‘‘recognized”’ 


Eliminating brokers from distribution and sale________ 
Fixing, in dealers’ communities, uniform prices________ 
Intimidating manufacturers’ agents to prevent dealing 
with unrecogmized= buryersa nse eee 42 a aes 
Limiting, concertedly, distribution to railroads in car- 
loddhotsaee sso s- = aes eS ee ee 
Limiting sale and distribution material for public and 
private building and construction to members and 
dealers*at profiti prices sss. aaa ee eee ose 
Meeting for interchange of information, plans, etc., 
in pursuance Of 225 “6S = s- b= ee 
Preventing manufacturers’ direct purchase raw ma- 
Soliciting and acting on reports re shipments to un- 
Kagognized concerns. 22002 426. Seas ee 
Threatening withdrawal of patronage for sales not 
through ‘‘regular’’ channels 

Fix prices and hinder competition— 

Through— 

Agreeing on maintenance by manufacturers of uniform 
wholesale prices to be exacted as between member 
dealer purchasers and non-member dealer purchasers_ 


Page 


1104 


1104 
1104 


1104 


1104 


142 


142 


142 


142 


142 
142 


142 
142 
142 
142 


142 


142 


142 


142 


142 


142 


824 
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DeEsIst ORDERS 


Combining or conspiring—Continued. 


To—Continued, 
Fix prices and hinder competition—Continued. 
Through—Continued. Page 
. Checking records and invoices to ascertain compliance 
> withéprices-fimedjietcliagverureein: urhyscs In waltin 968 


Discriminating unlawfully through— 
Advertising and promotional allowances made to 


3 buyer trade association controlling product im- 
print and not available on proportionally equal 
terms to customer competitors of members_-_-__- 824 
Payments or discounts to buyer trade association 
or members for imprint privilege on product___._ 824 
Exchanging, as and through clearing house, informa- 
tion as to prices, terms and discounts agreed on_._-- 604 
Fixing and agreeing on, and maintaining— 
Uniform prices, terms and discounts_____._-_---- 604 
Uniform resale price schedules_______-_____------ 604 
Fixing and enforcing member processing quotas_—___-_- 968 


Fixing basic formula and other prices, and publishing 
and distributing among members, and observing and 


maintaining same in purchase and sale____-_-_------ 968 
Fixing resale prices for non-member retailers, and in- 
ducing, coercing and compelling observance thereof-. 824 


License agreements or contracts negotiated through 
threatening infringement suits on basis minor pat- 
ented" partie: 20 SIWOe he fil Steak Rel otha NOS 592 

Requiring and coercing manufacturer and wholesaler 
customers to refrain from rebates, discounts, royalties 
or refunds to non-member retailer purchasers - - - --- 824 

Requiring, inducing and coercing payment by manu- 
facturers and wholesalers for buyer trade association 
AMpPLitah ONypProgucy shes. Salley th EN Ts TE 824 

Limit output and enhance prices— 
Through— 

Disposing, concertedly and as agreed, of on-hand sup- 
plies from product’s dominant exchange for purchase 
and sale____-_ hes MATA RATA Es OO AAI 1279 

Limiting, concertedly and as agreed, purchasing to 
product’s dominant exchange for purchase and sale. 1279 

Refusing, concertedly and as agreed, to buy or sell in or 
through product’s dominant exchange for purchase 


and sale, and through selling from one to another_.. 1279 
Withholding, concertedly, and as agreed, supplies from 
product’s dominant exchange for purchase and sale_._ 1279 
Monopolize market— 
Through— 


Fixing, in concert with market’s dominant association, 
discounts effectively available to association members 
only, and securing payment thereof______.--------- 968 
Commission, claiming approval of falsely. See Advertising falsely, etc.; 
Claiming or using, etc.; Misrepresenting product, etc. 
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Competitive products, misrepresenting as to. See Advertising falsely, etc.; 
Disparaging, etc. ; 
Competitor: 
Cartons, ete., of, simulating. See Simulating. 
Disparaging or misrepresenting. See Disparaging, etc. 
Composition of product, misrepresenting as to. See Advertising falsely, 
etc.; Misbranding or mislabeling. 
Conditions and terms, misrepresenting as to. See Offering deceptive, 
etc. 
Construction or building, limiting direct purchase for, to control and limit 
retail distribution and practice. See Combining or conspiring. 
Consultant advisory board, claiming falsely. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 
Co-operative, falsely representing business as. See Advertising falsely, 
etc.; Misrepresenting business status, ete. 
Corporate names, using misleading. See Assuming or using, etc.; Using 
misleading, ete. 
Coupons, misrepresenting value in merchandising deals. See Advertising 
falsely, etc.; Offering deceptive, ete. 


Credit: 
Expansion plan, misrepresenting to prospect. See Offering deceptive, 
etc. 
Rating, misrepresenting as to. See Misrepresenting business status, 
ete. 


Customers, cutting off competitors’ access to. See Cutting off competitors’ 
access, etc. 
Cutting off competitors’ access to customers or market: 
To control and limit retail distribution and practice__..._._.___-_-- 
Cutting off competitors’ sources of supply: 
To— 
Control and enforce distributive price and practice generally___-_ 
Control and limit retail distribution and practice.__._.__-_-_-- 
Cutting off output, to limit supplies and enhance prices. See Combining 
or conspiring. 
Dealer: 
Assistance, promising falsely. See Offering deceptive, ete. 
Representing self falsely as— 
Broker. See Advertising falsely, etec.; Misrepresenting business 
status, ete. 
Grower. See Advertising falsely, etc.; Misrepresenting business 
status, ete. 
Importer. See Advertising falsely, etc.; Misrepresenting business 
status, ete. 
Manufacturer. See Advertising falsely, etc.; Misrepresenting 
business status, etc. 
Tailor. See Assuming or using, etc.; Misrepresenting business 
status, ete. 
Departments, misrepresenting ownership or operation of. See Advertis- 
ing falsely, etc.; Misrepresenting business status, etc. 
Direct purchase, preventing, to control and limit retail distribution and 
practice. See Combining or conspiring. 


Page 
142 


1104 
142 


INDEX 1b a5- 


DESIST ORDERS 
Discounts: 
Coercing, concertedly, withholding of, by manufacturers and whole- 
salers. See Coercing and intimidating; Combining or conspiring. 
Establishing as effectively available to trade association only, or mem- 
bers, to monopolize market. See Combining or conspiring. 
Discriminating in price: 
In violation of Section 2— 


Through— Page 
Brokerage payments or acceptance____________-______- 200, 486 
Charges and price differentials, generally _______ 296, 303, 312, 320 
Gustomerclassification? “)- Ba ieeta iis eis 308, 312, 320: 
Differing quantity discounts... 5.- 2.) eee ee 666 


Inducing, concertedly, and receiving— 
Advertising and promotional allowances, not made avail- ° 
able to sellers’ other customer competitors, to promote 


imprint product of association and members-_----_-__- 824 
Payments or discounts for purchase trade association’s 
Productamprints se Oly Se ONIN ease. peck ea oe 824. 


Knowingly inducing and receiving payments, discounts and 
allowances not made available on proportionally 
equal terms to other customers and competitors, on 


basis member dealers’ imprint product__________-_- 824 
Disparaging or misrepresenting competitors or their products: 
Competitors— 
As to— 
Businesses and owners as rackets and racketeers and makers - 
Ol takettrade-Ins-o0 — o5s- oS Soe ee eS Bi oes 877 
Bquipmeéentas*cyp?2Uee) Banas A ere) toute 877 
Products— 
As to— 
Qualities mene ae eee on eee LO ee ae ees NE Sry ee 877 
ALC bys see LNe J he BS BIER HOSS Bie AOE Boe aay eel 134 


Disposing, concertedly, of on-hand supplies from product’s dominant ex- 
change for purchase and sale, to limit output and enhance prices. See 
Combining or conspiring. 

Distiller, rectifier representing self falsely as. See Advertising falsely, etc.; 
Assuming or using, etc., Misbranding or mislabeling; Misrepresenting 
business status, etc. 

Distress stock, offering falsely as, and bargains. See Advertising falsely, 
etc.; Misrepresenting business status, etc.; Offering deceptive, ete. 

Distributive price and practice, combining to control and enforce, gen- 
erally. See Combining or conspiring. 

Doctor: 

Claiming falsely to be. See Assuming or using, etc.; Misrepresenting 
business status, etc. 

Claiming indorsements, approval or testimonial of, falsely. See 
Advertising falsely, ete.; Claiming or using, etc. 

Domestic product, representing falsely as imported. See Advertising 
falsely, ete.; Misbranding or mislabeling. 

Earnings or profits, of agents or representatives or product, misrepresent- 
ing as to. See Advertising falsely, etc.; Misrepresenting product, etc.; 
Securing agents, etc. 
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Employer, seller representing self falsely as. See Advertising fasely, etc.; 
Misrepresenting business status, etc. 

Employment agency, claiming falsely to own and operate. See Adver- 
tising falsely, etc.; Misrepresenting business status, ete. 

Employment, misrepresenting as to. See Advertising falsely, etc. 

Exchange conditions, misrepresenting as to. See Offering deceptive, ete. 

Exchange, cutting off supplies from product’s dominant for purchase and 
sale, to limit output and enhance prices. See Combining or conspiring. 

Exclusive territory, promising falsely. See Offering deceptive, ete. 

Expansion plan, credit, misrepresenting to prospect. See Offering decep- 
tive, etc. 

Extension university, representing falsely or misleadingly as, by corre- 
spondence school. See Advertising falsely, etc.; Assuming or using, etc.; 
Misrepresenting business status, etc. 

Facilities, misrepresenting as to. See Advertising falsely, etc.; Misrepre- 
senting business status, etc. 

Failing to disclose, deceptively, as old, product of old composition, or new 
appearance, as old. See Misrepresenting product, etc. 

Federal Trade Commission: 

Claiming approval of falsely. See Claiming or using, etc.; Misrepre- 
senting product, etc. 

Representing falsely conformance to standards of. See Advertising 
falsely, etc.; Offering deceptive, ete. 

Foreign: 

Branches, claiming falsely. See Misbranding or mislabeling; Misrepre- 
senting business status, etc. 

Government connection, claiming falsely. See Advertising falsely, 
etc.; Misrepresenting business status, ete. 

Origin, claiming falsely through depictions. See Advertising falsely, 
etc. 

Formula, using price, as price fixing basis. See Combining or conspiring. 

Free product, misrepresenting as to. See Advertising falsely, etc.; Offering 
deceptive, etc. 

Government: 

Claiming connection, sponsorship or approval of, falsely. See Adver- 
tising falsely, etc.; Claiming or using, etce.; Misbranding or mislabel- 
ing. 

Construction, limiting direct purchase for, to control and limit retail 
distribution and practice. See Combining or conspiring. 

Indorsement or approval, misrepresenting. See Claiming or using, 
etc.; Misbranding or mislabeling; Misrepresenting product, etc. 

Purchasing, limiting direct, to control and limit retail distribution and 
practice. See Combining or conspiring. 

Grower, dealer representing self falsely as. See Advertising falsely, etc.; 
Misrepresenting business status, etc. 

Guarantees, misrepresenting as to. See Misrepresenting product, etc.; 
Offering deceptive, etc. 

“Gyp” equipment, accusing competitors of using. See Advertising falsely, 
etc.; Disparaging, ete. 

Harmlessness of product, misrepresenting as to. See Advertising falsely, 
etc. 
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History of product, misrepresenting as to. See Advertising falsely, etc.; 
Assuming or using, etc.; Using misleading trade name, etc. 

Identity, misrepresenting as to, of branch or affiliated business. See Adver- 
tising falsely, ete.; Misrepresenting business status, etc. 

Imported, representing domestic product falsely as. See Misbranding or 
mislabeling. 

Importer, dealer representing self falsely as. See Advertising falsely, etc.; 
Misrepresenting business status, ete. 

Imprint, making trade association’s basis of coerced and induced price 
fixing, enhancement and discrimination. See Combining or conspiring; 
Discriminating in price. 

Indorsements, claiming or using, falsely or misleadingly. See Advertising 
falsely, etc.; Claiming indorsements, etc. 

Infringement suits, threatening competitors with, to restrain trade improp- 
erly. See Coercing and intimidating; Combining or conspiring. 

Instalment privilege, holding out falsely. See Offering deceptive, ete. 

Interest in product offered, misrepresenting. See Misrepresenting bus- 
iness status, etc. 

Intimidating. See Coercing and intimidating. 

Invoices, accounting audits and checks of members’, etc., to restrain com- 
petition. See Combining or conspiring. 

Jobber prices, fixing uniform. See Combining or conspiring. 

Jobs, misrepresenting asto. See Advertising falsely, etc. 

Labels: 

Competitors’, simulating. See Simulating. 
Supplying misleading. See Aiding, etc. 
Using falsely or misleadingly. See Misbranding or mislabeling. 

Laboratory, claiming falsely to own and operate. See Advertising falsely, 
ete.; Assuming or using, etc.; Misrepresenting business status, etc. 

Limited offers, misrepresenting asto. See Advertising falsely, etc.; Offering 
deceptive, etc. 

Limiting, concertedly, purchasing to product’s dominant exchange for 
purehase and sale, to control output and enhance prices. See Combin- 
ing or conspiring. 

Local: 

Indorsement, holding out falsely. See Claiming or using, etc.; Mis- 
representing product, etc. 

Representation, holding out falsely. See Misrepresenting business 
status, etc. 

Lottery or chance merchandising devices, selling. See Aiding, abetting, 
etc. 

Lottery schemes in merchandising, using. See Using lottery, etc. 

Made-to-order, misrepresenting ready-made, as. See Misrepresenting 
product, etc. 

Miciint Ae Resaer nice saan inant ae wees a sideline 

Through— 
Fixing resale prices for non-member retailers, and inducing, 
coercing and compelling observance thereof _-__-------------- 

Maker of product, misrepresenting as to. See Advertising falsely, etc.; 
Misbranding or mislabeling. 
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Manufacture of product, nature of, misrepresenting as to. See Advertis- 
ing falsely, etc.; Misbranding or mislabeling; Misrepresenting product, 
etc. 

Manufacturer, dealer representing self falsely as. See Advertising falsely, 
etc.; Misrepresenting business status, ete. 

Market, cutting off competitors’ access to. See Cutting off competitors’ 
access, etc. 

Misbranding or mislabeling: 

As to— 


“Certification” — Page 

Government) or oflicial2= = [022 = ee ee 441 
COMpOSsItIONE oat eee ee 42, 441, 911, 1013, 1052, 1147, 1186 

Through depictions. (222-26. s4—- cee ee ee 42 
Dealer being— 

Distilletcice 2 nn Pts Pe ee er 960 

Manutacburer-=- 6s -8 9 Se 6 ee ee 614, 852, 1013 
Dealer owning or operating laboratory_---------------------- 1013 
Domestic product being imported__-._----------- 1, 59, 799, 806, 1086 
Foreign branches. —- ..2=/= 36s Seen! Se ee 59 
Government— 

Certification: — = =. ee 441 

Connection or sponsors bie = sage a ee ee 107 
Iblis torysofspno Guten ae ee es 930, 10138, 1147 
Individual being president of corporation__---_---_-----_----- 1018 
Indorsement, sponsorship or approval— 

“Colonial Dames”. 2. Gta. See ee ee 1260 

DO CHOPS fe epee get ee ee 1013 
oa Gio is ge pt a ac 23 
Nature of— 

Manufacturer of pred tt Cte see eee eee 713, 930 

ProduCt2. 22-55 hee ee ee ee ee 1, 859, 1013 
IPEICOS 2y a8 6 AP eee a ee 68, 360, 682, 1036, 1086, 1158 
Proprietorship sein esCOnp ONALLO Ns eee eee ee 1013 
Qualities, properties or results of product or service ____-______- i 

441, 690, 10138, 1147 

Quallty. ance oe epg eka a ee oe eg 68, 713 
Quantity 222.02 e205 sane tee See ee ee 23 


Rectifier being distiller 


Safety. Of prodUCtwe. o =... Soe eee ee 614, 1013 
Scientitic onreleyanw tacts. se ae ee 1147 
Source or origin of produet— 
Makers «13 56. 323.2 oo eh oe ees ae 30, 859, 1260 
Placer ca ee ges eae ere 1, 23, 59, 799, 806, 859, 1086 
Through) depictiones =. = =e ace a ee en 1 
Standards Conformance es see seis eee 614 
Success, use oristanding of prod uchee = = eee 690 
Misrepresenting business status, advantages or connections: 
As to— 
Buildings; ox, plant. sp. <== 2 oe eee 1234 
Through depictions=. 5222-22 = see ee 1234 
Commercial organization as professional or business sorority_... 635 
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Misrepresenting business status, advantages or connections—Continued. 
As to—Continued. Page 


Connections. and-afiliations=... =. =--. dae: eee ee olen 1138 
Connection with— 
Amencansbirth Controlibeague see 26... ao 2s see - ce 814 
American, MedicaluAssociationze-.->.--.<--.-20se2s--0222 814 
Wonsultanisadvisonyaboard est. ere os es eee es eee 1234 


Correspondence school being university or extension university... 1277 
Correspondence school operating— 


Bm ploymenttagencya awe = a. ane  eeeee e e= 1138 

HBA OLALOLy meres Nor ee eer ee, Gk ee ei ae 10 11388 
Orecitsratin gerne ee ee wt. ee ips pr eile, 720 
Dealer being— 

STORK eiaeeds Sees 12 Sho S See ie oo he te BL 767 

ADGA aE gs i ee Sa ees en ee ee ae eee 960 

Grower— 

DarougneGepictionss) = 2 == eae eee ee ee ee ee 78 

TIMP Onteniente ite eet See Se 877 

Minune turersene = ep nee Se SN. ae oe. aie 284, 328; 

384, 394, 614, 720, 852, 877, 1013, 1058, 1086, 1095, 1193 

Manufacturing agentes 24 --'as--s-eeeee abe eh soe se 30 

alone partes ipa ee NS So ats te ie ee Cue 
Dealer owning or operating laboratory____-__-_- 814, 1013, 1179, 12384 

Ved ePiC HOM Sse.) Se oe = ot ws dye yet. pale pee Pep 1234 
Foreign and western branches or offices_.__------------------ 59, 877 
Government connection— 

QMO TT ee ye Nr ee ea ey a ae ae a no 701 
Identity of branch or affiliated business_._.-...---...-:------ 953 
Individual being president of corporation___-_---------------- 1013 
Local representation in contemplation__.-_------------------- 233 
BOCA LI ON cee arsine i. Seyietip greet eee bono opt yf ee ts ee 23 
Manufacturer being maker of all products dealt in__-_--- eee 87 
Rersonnebandsstatieysss=so0e Sees aos Poet ete coche 1234 
Private business being .cooperativesss --2= oh. 3- e eee Soe 877 
Preprictorship) being.corporation. -_-— 2-2 sees a> seo ase 1013 
Rectifiersbeingidistiller t-<—= = bases eee so kak Js 97, 374, 1246 
Seller being— 

Doctor seet eee sos 2 ea eek sh. oe eee 690 

ELM OC hae eee ee ee es See ene en eee 720, 1138 

MechnicianganGmsclentisteesas. Ao 28h ee t soo soe soke = Se 1234 
Size and facilities, operations or departments____----------- 1138, 1234 
Stock— 

Bankrupt and distressibargainsa-22-22--2=--=-2-2-------= 767 

LUrNOVeT AONUMA ibys ete = eee ane pane ae eee aoe oe 284 
SHC CEESIOLISbA NCI Cee ee a ete em ae a a 1234 
Testing and scientific laboratory, personnel and operations__ 1209, 1234 
Miruenntereshunyproductiomeredas = 52 == a= ee ee 720 
miquessatm@re or situation... .5..--.i<s-5---------=--- 1193, 1234 

Misrepresenting prices: 
As to— 
Coverage or merchandise included - ------------------------ 233, 939 
Exaggerated fictitious being regular_----------------------- 68, 


360, 682, 767, 877, 939, 1027, 1036, 1086, 1158 
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Misrepresenting prices—Continued. 


As to—Continued. Page 
Nature, as: being cost a2 55 == 2am = eto ne eee ee re ene 877 
Regular being special reduced=_-___--____ - 2=2222= S2eses22== == 939 

Misrepresenting product or service. See also Offering deceptive, etc. 
As to— 
Certification: -2 = <2 22:e2ee< o-e = ee eee 574 
Commission’standards conformances 22) 222222 222 574 
Composition 32.22 2... 2.2452 SRE Le eee 233 
Rarnings=s2 -22s2ee ees ss ss ees seen eee eee 720 
Government— 
Guarantees....ceee.cuecceeee nose =e ee eee 441 
Use see Ss Loh ew ee cet ee ee ee 441 
Indorsements or approval— 
Commission -<<.2-+-+-eeceneeeee ee ee eee 574 
Community’s well-known menz____--.=- 5-5 eee 233 
Government 24 =: 22+ 22-2 =e a Se ee 441 
Local bankers-and-businessmen-- ---=-=--=-= 22 ese 1223 
Natures s+ 02 teos22ssrrcesreresess esse ee, 2 635 
Manttacturets) it -s65 US) «Es get e) PO se eee 284, 777 
Ready-made as made-to-order__________________--_--- 233 
Old, made-over, second-hand, or obsolete being new_________-_- 760, 939 
Opportunitiés-inz..---- 72 Ae I ee 720, 1223 
Qualities, properties or-results-= === 2 = ee ee eee 635 
Quality 2.1 <ekk el ee SA Oe Ae BS STON: 284 
Ready-madevas made-t0-orders 22 = ee 777 
Services. 222-2 escent eeee reese See eee 939 
Source or origin— 
Make?s22.:-2220 0G 2200103 20_113bie SOP AUDI pe. = 284 
Success, use oristanding (le) sii nos oe eee 720, 1223, 1234 


Monopoly, acting in concert in pursuance of. See Combining or conspiring. 

Names, using unfairly, ia general. See Advertising falsely, etc.; Assuming or 
using, etc.; Misbranding or mislabeling; Misrepresenting business status, 
ete.; and, 2n general, Unfair methods of competition, ete. 

Nationally known products: 

Offering at below market prices, to injure and deceive. See Offering 
deceptive, etc. 

Representing own falsely as equivalent of. See Advertising falsely, 
etc. 

Nature of product or manufacture thereof, misrepresenting as to. See 
Advertising falsely, etc.; Misbranding or mislabeling; Misrepresenting 
product, etc.; Using misleading trade name, etc. 

New, falsely representing old or obsolete product as. See Advertising 
falsely, etc.; Misrepresenting product, ete. 

Obsolete or old product, representing as new or up-to-date. See Advertis- 
ing falsely, etc.; Misrepresenting product, etc. 
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Offering deceptive inducements to purchase: 


See also Misrepresenting prices, and, in general, Unfair methods of compe- 
tition, ete. 


Through— 

Representing or offering, falsely or misleadingly — Page 
“Bankrupt” or “distress” stock as bargain_________________ 767 
Coupon value in merchandising deals____________.__-_____ 1027 
Federal Trade Commission certificates of conformance_______ 895 
Pree productonserwicls a Ma ak et teersp arden Sie ade. be 635 

Conditioned on certain purchasing___.__..._.-_.__.._- 284 
Paid/for inmoney orservice =. - 2 = S22 == 328, 410, 1095 
Price of which included in charge otherwise demanded___ _ 877, 

939, 1027 

Gruaram teeseeeta’ ila ti eg ster ae rd nai tt 284, 441, 574, 720, 767 
JOOS Ace UI ployment ees sk. cee pe ee ea 1138 


Nationally-known, not stocked, products of sale-refusing 
manufacturers, at below market prices, to injure and 


CECE VCR ire en are. nee alee BBS: Sabesthysiey dy 877 
New productasirepossesseds eee wes 2 BiG) ae) eee 1158 
Own writings, obligations or receipts as official U. 8S. Bonded 

Ware oie sete eee teed ners ears 1s 15 ep Sree VL sys Gey nayetia eh 97 
Recwlanpricesas specialmeduced= =e 24 eases sere ye 939 
Sample, order or offer conformance_-________---_- 233, 284, 777, 877 
Special or limited offers or selection____-__----- 233, 877, 1036, 1138 

On pretext— 
Introductory and'advertising_<- 22228 — -22 2.2 225-2 233 
Prospect’s special standing or selection_--_-______ 939 


Terms and conditions— 
Additional produet— 


Preconditioned on certain purchasing__--_______- 284 

Without extra charge_____________ sexe. NS wet ad a | ORS 
Cash andi selling requinements2321 S52. - 45 j-202 pees 1223 
Creditvexpansioniplam= me mete! Oa he ek cee yt ls 720 
Wesalenassistancd welpAsee A eee hie Saab eee 720 
Deferred payment. wae Seo heeercswel SZ -netlad eferie 1138 
Delivery, formnspection,,etes9ai2 4-2: Ja a tases Bi 1233 
ixchanges-andicharges”_ sag ett ae a Re eed 3 ee ~- .me284 
Hxchusive terciboniie! aexeeseraer ttle oop te seals 720, 1223 
Guaranteciboud Shee ae We see ees so SS A 720 
Imstalment payment privileged =. 2.50224 - -2uusesbeeet 233 
Postazeiom ©n OX Dashipmentssieese bes esses 8 2 284 
Repurchase orreimbursementss2 2. 2.2 see se Geet sede 720 
Selling assistancese betes so heheh eolLL eee _ Sabie 1223 
Shipping’ charges absorbedss/2sse2e eset et eee Be ce 233 
Specialapricesp lan memes st esse Sar elles ee eee 1223 


Wndertabings, im generals 2222 smesesse sds te 635, 1138 


1562 FEDERAL TRADE COMMISSION DECISIONS 
DESIST ORDERS 


Offers, selling by, not conformed to. See Offering deceptive, etc. 

Old or obsolete product, representing as new or up-to-date. See Adver- 
tising falsely, etc.; Misrepresenting product, ete. 

Operations, misrepresenting as to. See Advertising falsely, etc.; Misrep- 
resenting business status, etc. 

Opportunities in product, misrepresenting as to. See Advertising falsely, 
etc.; Misrepresenting product, etc. 

Orders, selling by, not conformed to. See Offering deceptive, etc. 

Origin of product, misrepresenting as to. See Advertising falsely, etc.;. 
Assuming or using, etc.; Misbranding or mislabeling; Misrepresenting 
product, etc. 

Output, limiting, concertedly, to enhance prices. See Combining or con- 
spiring. 

Passing off. See Simulating, and, in general, Unfair methods of compe- 
tition, ete. 

Patented part, using minor, to cover price fixing license agreements or 
action. See Coercing and intimidating; Combining or conspiring. 

Patented products, offering well-known at below market prices, to injure 
and deceive. See Offering deceptive, ete. 

Patronage, withdrawing or threatening to withdraw, to control and limit 
retail distribution and practice. See Combining or conspiring. 

Personnel, misrepresenting as to. See Advertising falsely, etc.; Misrepre- 
senting business status, etc. 

Plant, misrepresenting size, ownership or operation of. See Advertising 
falsely, etc.; Misrepresenting business status, etc. 

Pool car shipments, limiting to ‘‘recognized”’ dealers, to control and limit. 
retail distribution and practice. See Combining or conspiring. 

Postage, misrepresenting as to. See Offering deceptive, etc. 

Price formula, using, as price fixing basis. See Combining or conspinng. 

Prices: 

Combining to control. See Combining or conspiring. 

Discriminating in. See Discriminating in price, ete. 

Fixing uniform. See Combining or conspiring. 

Misrepresenting as to. See Advertising falsely, etc.; Misbranding or 
mislabeling; Misrepresenting prices. 

Processing quotas, fixing, for members, to fix prices and hinder competi- 
tion. See Combining or conspiring. 

Profits or earnings of product, misrepresenting as to. See Misrepresenting 
product, ete. 

Public construction, limiting direct purchase for, to control and limit. 
retail distribution and practice. See Combining or conspiring. 

Public purchasing, limiting direct, to control and limit retail distribution: 
and practice. See Combining or conspiring. 

Qualities of product, misrepresenting as to. See Advertising falsely, etc.; 
Misbranding or mislabeling; Using misleading, ete. 

Quality of product, misrepresenting as to. See Advertising falsely, etc.; 
Misbranding or mislabeling. 

Quotas, processing, fixing for members, to fix prices and hinder competi- 
tion. See Combining or conspiring. 

Rackets or racketeers, characterizing competitors falsely as. See Adver-- 
tising falsely, etc.; Disparaging, etc. 
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Railroads, limiting distribution to, to control and limit retail distribution 
and practice. See Combining or conspiring. 

Ready-made, misrepresenting as made-to-order. See Misrepresenting 
product, ete. 

Rebates, coercing, concertedly, withholding of, by manufacturers and 
wholesalers. See Coercing and intimidating; Combining or conspiring. 

Records, accounting audits and checks of members’, etc. See Combining 
or conspiring. 

Rectifier representing self falsely as distiller. See Advertising falsely, etc.; 
Assuming or using, etc.; Misbranding or mislabeling; Misrepresenting 
business status, etc. 

Refunds, coercing, concertedly, withholding of, by manufacturers and 
wholesalers. See Coercing and intimidating; Combining or conspiring. 

Refusing, concertedly, to buy or sell in or through product’s dominant 
exchange for purchase and sale, to limit output and enhance prices. 
See Combining or conspiring. 

Repossessed, offering new product as. See Advertising falsely, etc.; 
Offering deceptive, ete. 

Representatives or agents, securing falsely or misleadingly. See Adver- 
tising falsely, etc.; Securing agents, etc. 

Resale price schedules, fixing uniform. See Combining or conspiring. 

Resale prices, fixing coercively and concertedly. See Coercing and intimi- 
dating; Combining or conspiring. 

Retail distribution and practice, combining to control. See Combining or 
conspiring. 

Retail prices, fixing uniform. See Combining or conspiring. 

Royalties, coercing, concertedly, withholding of, by manufacturers and 
wholesalers. See Coercing and intimidating; Combining or conspiring. 

Safety of product: 

Misrepresenting as to. See Advertising falsely, etc. 
Misrepresenting as to, of competitors. See Advertising falsely, etc.; 
Disparaging, ete. 

Samples, selling by, not conformed to. See Offering deceptive, etc. 

Scientific or relevant facts, misrepresenting as to. See Advertising 
falsely, ete. 

“Seals of Approval’, using improperly and misleadingly in offer and sale 
of product as scientifically tested, etc. See Advertising falsely, etc.; 
Aiding, etc.; Misrepresenting business status, etc. 

Securing agents or representatives falsely or misleadingly: 


Through misrepresenting— Page 
Corniposiiouvomplod UCteee eae see ae teen ete 1095 
JBN ERS CIE TOROS pe ee ee ee Ser es er a ee aa 410, 1209 
OpponemircsnMenroducteers =e ee soe eee ee ne 1223 
OualiresrOmpLeauc aware een en see a ene 1095 
Success,. use of standing of product or seller__...-.------------ 1223 
Terms and conditions— : 

@ashvand sellimerequirementss2_ = 92---225---5----—+=5-—-= 1223 
CHI SKVCRvELUILOLV Meee eee Bee ee ee eee ae 12238 
HrccrsampletOutntSme mn eee a aaa ee tee 1095 
Sellinesacsl Suan Cement e ame ee ie ane ene a 1223 


Soeeiell ites [Ol aaa ee eee ates ane eee ee 1223: 
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Seller, representing self falsely as employer. See Advertising falsely, etc.; 
Misrepresenting business status, ete. 

Shipping charge absorption, holding out falsely. See Offering deceptive, 
ete. 

Simulating: 

Cartons, labels, slogans, ete; of ,competitore 22-2 5. == eee 

Products.of competitors 3. 42222) o44245 be ee eee 

Trade names of competitors: productsss2 === == a= =e 

Size, misrepresenting as to. See Advertising falsely, ete.; Misrepresenting 
business status, etc. 

Slogans of competitor, simulating. See Simulating. 

Sorority, representing commercial organization falsely as professional or 
business. See Misrepresenting business status, etc. 

Source of product, misrepresenting asto. See Advertising falsely, etc.; Mis- 
branding or mislabeling. 

Specialists, claiming indorsements or approval of, falsely. See Adver- 
tising falsely, etc.; Claiming or using, etc. 

Special offers, misrepresenting as to. See Advertising falsely, etc.; Offering 
deceptive, etc. 

Staff, misrepresenting as to. See Advertising falsely, ete.; Misrepresenting 
business status, etc. 

Standing of product, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting product, ete. 

Stock, bankrupt or distress, offering falsely as. See Advertising falsely, 
etc.; Misrepresenting business status, etc.; Offering deceptive, etc. 

Stock turn-over and quality, misrepresenting as to. See Misrepresenting 
business status, ete. 

Substituting products on order. See Offering deceptive, ete. 

Success of product, misrepresenting as to. See Advertising falsely, etc.; 
Misrepresenting product, ete. 

Supplies, cutting off, to limit output and enhance prices. See Com- 
bining or conspiring. 

Tags, supplying misleading. See Aiding, ete. 

Tailor, dealer representing self falsely as. See Misrepresenting business 
status, ete. 

Terms and conditions, misrepresenting as to. See Offering deceptive, ete. 

Territory, exclusive, promising falsely. See Offering deceptive, etc. 

Testimonials, claiming or using falsely or misleadingly. See Claiming or 
using, etc. 

Tests, using improperly and misleadingly in offer and sale of product as 
scientifically tested. See Advertising falsely, ete.; Aiding, etc.; Mis- 
representing business status, ete. 

Threatening, falsely, infringement suits to restrain trade and competition. 
See Coercing and intimidating; Combining or conspiring. 

Trade association: 

Concerted action of, to fix prices or monopolize market. See Com- 
bining or conspiring. 

Control of product imprint or emblem as basis for concerted, coerced 
and induced price fixing, enhancement and discrimination. See 
Combining or conspiring; Discriminating in price. 

Trade coupons, misrepresenting value in merchandising deals. See Adver- 
tising falsely, ete.; Offering deceptive, etc. 


Page 
877 
877 
877 


INDEX 
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“‘Trade-ins”’, accusing competitors of fake. See Advertising falsely, etc.; 
Disparaging, etc. 

Trade-marked products, well-known: 

Offering at below market prices, to injure and deceive. See Offering 
deceptive, etc. 

Representing own falsely as equivalent of. See Advertising falsely, 
etc. 

Trade mark imprint, making trade association’s basis of coerced and in- 
duced price fixing, enhancement and discrimination. See Combining or 
conspiring; Discriminating in price. 

Trade names, appropriating or simulating, of products of competitors. 
See Appropriating, etc.; Simulating. 

Trade or corporate names, using misleading. See Assuming or using, etc.; 
Using misleading trade, ete. 

Unfair methods of competition condemned in this volume. See— 

Advertising falsely or misleadingly. 

Aiding, assisting or abetting misrepresentation or unfair act or prac- 
tice. 

Appropriating trade names of products of competitors. 

Assuming or using misleading trade or corporate name. 

Boycotting. 


Claiming or using indorsements or testimonials falsely or misleadingly. 
Coercing and intimidating. 

Combining or conspiring. 

Cutting off competitors’ access to customers or market. 

Cutting off competitors’ sources of supply. 


Discriminating in price. 

Disparaging or misrepresenting competitors or their products. 
Maintaining resale prices. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 


Misrepresenting prices. 

Misrepresenting product or service. 

Offering deceptive inducements to purchase. 

Securing agents or representatives falsely or misleadingly. 
Simulating. 


Using misleading trade name, mark or brand. 
Using or selling lottery scheme or device in merchandising. 

Unique nature or advantages, claiming falsely for product. See Advertis- 
ing falsely, ete. 

United States Bonded Warehouse Receipts, falsely representing own writ- 
ings, obligations or receipts as official. See Offering deceptive, ete. 

United States connection, etc., in general. See Government. 

University, representing self falsely or misleadingly as, by correspondence 
school. See Advertising falsely, etc.; Assuming or using, ete.; Misrep- 
resenting business status, ete. 
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Up-to-date, falsely representing old or obsolete product as. See Adver- 
tising falsely, etc.; Misrepresenting product, etc. 

Use of product, misrepresenting as to. See Advertising falsely, ete.; Mis- 
representing product, etc. 

Using misleading trade name, mark or brand: 


As to— Page 
Compositiontof product aes meee ee 930 
Historyiotwroducttesd 2 2 pele ee Aa Se cee ee ee ag ety We if 
Indorsement, sponsorship or approval— 

“Colonial: Damies!” =< = _ = _ = 2.4 = sees ieg ape ees 1260 
Natureofiproduchs est. Se Sai tat ie oy ere oe 1, 87, 930 
Qualities, properties or results of product___________.-______- 1, 1147 
Source or origin of produet— 

Maker. 227 222 /.-0 022.2 ee ee 263, 877, 1260 

Using or selling lottery scheme or device in merchandising: See also, Aiding, 
Ol@ss 25-22 = oh te ee oe Se O22 ee oS 


344, 352, 384, 402, 410, 432, 449, 467, 477, 515, 524, 534, 555, 
565, 583, 624, 656, 786, 869, 922, 994, 1005, 1045, 1058, 1077, 1118 
Warehouse receipts, U. S. bonded, falsely representing own writings, obli- 
gations or receipts as. See Offering deceptive, etc. 
Well-known men, claiming falsely indorsement of, in prospect’s com- 
munity. See Claiming or using, etc.; Misrepresenting product, ete. 
Well-known products: 
Offering at below market prices, to injure and deceive. See Offering 
deceptive, etc. 
Representing own falsely as equivalent of. See Advertising falsely, 
ete. 
“White lists’”’, circulating, to contro] and limit retail distribution and prac- 
tice. See Combining or conspiring. 
Withdrawal of patronage, to control and limit retail distribution and prac- 
tice. See Combining or conspiring. 
Withholding, concertedly, supplies from product’s dominant exchange for 
purchase and sale, to limit output and enhance prices. See Combining 
or conspiring. 
STIPULATIONS! 


Advertising falsely or misleadingly: 
As to— 
Agents or representatives— 
Harnings, OF profits. = =e a ee 1334 (2149), 
1341, 1385, 1401 (0551), 1403 (02006), 1416, 1422 (02035), 
1424, 1427, 1485, 1486 (02053), 1446 (02070), 1447 (02072), 
1461, 1466 (02098), 1467, 1487 (02132), 1488 


Opportunities. 6222 see a eee 1408 (02006), 
1432 (02049), 1447 (02072), 1467, 1481, 1488, 1490 
AREY IIS | ANG COMI GTOT Se pegs eee te ee 1398 (01991), 


1409, 1416, 1424, 1432 (02049), 1436 (02053), 1446 (02070), 
1467, 1487 (02132), 1488 


1 Page references to stipulations of the special board are indicated by italicized page references. Such 
stipulations are also distinguished by figure ‘‘0’’ preceding the serial number of the stipulation, e. g., ‘01’, 
*02’’, ete. 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
Agimentstpenerally_reptesu fas 54 oe tp ela yh i noe 13840 (2161), 
1347 (2172), 1370 (01954), 1380 (01971), 1381 (01974), 1383, 
1885, 1392 (01988), 1394 (01992), 1400 (02001), 1406, 1408, 1410 
(02015), 1411, 1415 (02022), 1421 (02032), 1423 (02036, 02037), 
1425 (02040), 1433, 1437 (0332), 1448, 1458 (02080), 1455 (02086), 
1458, 1460 (02093), 1462, 1463, 1465 (02099), 1472, 1475 (02109), 
1477 (0341), 1482 (02119), 1483 (02121, 02123), 1484 (02124), 
1487 (02131), 1491 (021388), 1492 (02140) 
Business status, advantages or connections— 


ADEN CIOS apr TRAERNAL. 7 oes. teh eee: we! ea 1874 
Beard of consulting, engineerssssasec20 4. 55 20255 1309 (2104) 
Branch andsforeion joflicesws:< ets: —_ pees 2 epson eis se 1368 
Purdie svOrplamt= 480. 2 = fee teen he Re a ee 1361 
RS VeGeDICtON =| 82:15 2 Sev 2 hae ety es Ae gh eae 1361 
Pees Uy Sa OW. CLS = ee ee ese Oe ree ee 1432 (02049) 
Conneciionseencrally 22 72 * 223 en eee 1480 (0823) 
Dealer being— 
ACtONVAGISUTMOUtONS 222222 22 Soke el ce eae 1362 
Growers’ raw material association. _______._________- 1354 
imiportenage. sis». f= 565 1415 (02019), 1419 (02028), 1461 
Laboratory group to test, approve or certify_____ 1309 (2104) 
Manufactunertteo. ete . en rep. ors tee a ee 1317 (2116), 


1319 (2121), 1325 (2131), 1334 (2149), 1336 (2153), 1338 
(2156), 1342, 1355 (2183), 1359 (2191), 1373 (01960), 1397 
(01997), 1461, 1465 (02098) 


Research maintenance organization or ‘‘Foundation’’__ 1309 

(2104), 1373 (01961) 

Simeltineaconcern. 2285222 _ 266 ean) Sat ee one ren 1337 (2155) 
Dealer owning or operating— 

Horeiompmnills-) eke wise wee re sty eas pee tae e 1359 (2191) 

[sa bOravories ey =-ar pny (es polka ae ey _ steph Ja Sere et LE 1341, 


1347 (2172), 1877 (01966, 01967), 1380 (01972), 1383, 1390 
(01983), 1392 (01988), 1403 (02007), 1436 (02054), 1438, 
1450 (02076), 1455 (02085), 1459, 1467, 1472, 1474 


Medical clinicsaagw. ees. serene reine = sess. ee 1384 
Direetydealineysayines Se Se 2a apee. amie eerie 2 1325 (2131) 
Nase hoMyyTepresen tative. syed ose = as eels eS 1461 
#'Oneion, branches ss ee Oe ese pee SS se 1488 
History 2594 32 0 eee ge 2 28 1309 (2104), 1837 (2154), 1354, 

1398, 1410 (02015), 1411, 1486 (02052), 1471 (02105), 1490 
TOLER pee PPE Sa. Se PS oe ee oe ee 1354 
Individual being corporation - - -_- 1389 (01982), 1459, 1480 (0828) 
Manufacturer being manufacturer of all products dealt in-_ 1445 

(02068) 
Marketing arrangements for customers of seller___-_- 1397 (01997) 
Nature of product’ or business= =----=---- 4-2 1309 (2104), 1354 


Openitionss. ier _peee. sever: Bree ah ae 1361 
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Advertising falsely or misleadingly—Continued. 


As to—Continued. 
Business status, advantages or connections—Continued. Page 


Personnel; staff or associaitess+/2- 2s steer ee - 1309 (2104), 
1328 (2138), 1329 (2140), 1330 (2141), 1410 (02015), 1411, 1429 


Private business being— 


Colleges: ) 22227 sieht, Ge aCie fs Ae eet ee ose 1361 
“Standard? °Institute 22225 = tee eur Sie ee eee 1429 
Qualifications42. 42588 Sudha s oo oet 2 See eee oe ee 1463 
Selleribeing employers: * 2-22 —— =e=s = 1322 (2125), 1397 (01997) 
Size4 send ood a 90 SSA ie eee aes * 1411 
Success orsstanding = 5425) ee 1361, 1480 (0823) 
Unique nature, qualifications or situation--_-_- 1337 (2154), 1340 
(2161), 1861, 1379, 1899, (01999), 1424, 1436 (02052), 1490 
Gertificateor seal ofcapproval=s2-2— === 2 ae ee eee 1486, 1449 
Certification of -product22=22222>5—= == eee 1894 (01993), 1898 
Commission proceedingsss2 2535-222) 5 as ee eee 1310 
Comparative— 
Costs.oristatistics2=c 525 2555-24 2 Se eee 1312 (2107) 
Merits2= 2234 -S202225 2 2 ee Oe eo 1412, 


1415 (02021), 1416, 1422 (02035), 1425 (02039), 1427, 1430 
(02045), 1440 (02059), 1441 (02062), 1442 (02063), 1447 
(02072), 1449, 1457, 1470 (02103), 1475 (02109), 1480 (02117), 
1482 (02119, 02120), 1489 (02134) 

Competitors or their products__1310, 1312 (2107), 1837 (2154), 1388 
(01980), 1389 (01982), 1891 (01986), 1412, 1415 (02021), 1416, 
1420 (02030), 1422 (02035), 1425 (02039), 1427, 1429, 1430 
(02045), 1433, 1440 (02059), 1441 (02062), 1442 (02063), 1447 
(02072), 1449, 1457, 1475 (02109), 1480 (02117), 1482 (02119, 
02120), 1489 (02134) 

Composition of product__1309 (2103), 1811, 1319 (2122), 1322 (2126), 
1335 (2150), 13841, 1842, 1848 (2165), 1344 (2166, 2167), 1346, 
1347 (2172), 1352 (2176, 2178), 1853 (2180), 1363 (2196, 2197), 
1365, 1366 (2200, 2201), 1371, 1374, 1376 (01965), 1877 (01967), 
1883, 1884, 1385, 1889 (01981), 1390 (01983), 1392 (01988), 1394 
(01993), 1400 (02002), 1401 (02004), 1403 (02007), 1409, 1412, 
1415 (02020), 1418, 1420 (02080), 1421 (02031, 02033), 1422 
(02034), 1423 (02036), 1426, 1430 (02045, 02046), 1431, 1432 
(02049), 1438, 1439 (02058), 1447 (02072), 1454 (02082, 02084), 
1455 (02086), 1456, 1457, 1460 (02092), 1462, 1466, 1470 (02108), 
1474, 1476 (02111), 1478 (02114), 1485 (02129), 1488, 1489 


(02135) 
Coupon valuesaci2o3 ee is ae eee 1313 (2110) 
Directidealing 'savings>.— os 2 Se Se ee 1325 (2131) 
“Direct to you” selling._____________ 1445 (02068), 1461, 1465 (02098) 


Domestic product being imported_-1317 (2118), 1832 (2145), 1366 
(2202), 1378, 1415 (02020), 1419 (02028), 1421 (02033), 1462 
By‘depiction=<2~ 22) 2 Ae 30 TOU DO ae 1366 (2202) 
Earnings or profits..1315 (2113), 1329 (2139), 1834 (2149), 1341, 1369 
(01953), 1885, 1888 (01979), 1897 (01997), 1400 (0551), 1404, 
1416, 1422 (02035), 1424, 1427, 1429, 1486, 1440 (02060), 1446 
(02070), 1447 (02072), 1449, 1461, 1465 (02098), 1467, 1480 
(0823), 1487 (021382), 1488 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 

Federal Trade Commission proceedings. See Commission pro- 

ceedings supra. ; 

Free— Page 
Materials'or supplies so. So) ae ee eee 1404 
Product__1370 (01955), 1371, 1378 (01959), 1389 (01981), 1390 

(01983), 1436 (02053), 1462, 1465 (02098), 1489 (02135) 
Price of which included in charges or services otherwise de- 
manded__1313 (2110), 1318, 13821, 1334 (2148), 1382, 1386, 
1888 (01979), 1393 (01991), 1897 (01997), 1400 (02002), 
1408 (02006), 1416, 1421 (02038), 1432 (02049), 1436 
(02053), 1438, 14438, (02066), 1446 (02070), 1447 (02072), 
1461, 1467, 1487 (02182), 1488, 1490, 1491 (021389), 1492 


(02141) 

Salestoutnteer ese = See ee aoe eee ee ey eee 1409 
ARGSUS see eet eee eee ee ee a eee 1436 (02054) 
Driatoters= 22h... ase eee eats. = Seeley = 1435, 1450 (02077) 
UromatACtOrystO VO soe st so = = ee eae aero = 1325 (2131) 

Government— 
AD pro y alee eo ane ere a ee 1442 (02068), 1490, 1492 (02141) 
Publies Works Administration. 92) 22286, eee see} 1429 
JoOostand employment. 222 2-2 2 sek eee ay eee oo 1361 
Representations ser te: = 2s2.2. 242 suis twee Faeroe = 1488 
Standards conformances---—>-- 2-2-2 -- 222 1409, 1460 (02093) 
ssa eS abate (We _ Pallas adese-se- ose ese eee 1437 (02055) 
Guarantees, adjustments, refunds or reimbursements__. 13859 (2192), 


1870 (01955), 1871, 1878 (01961), 1376 (01964), 1382, 1383, 
1397, (01997), 1400 (02001), 1401 (02004), 1402, 1404, 1407, 
1414, 1416, 1421 (02032), 1423 (02037), 1424, 1427, 1480 
(02045), 1432 (02049), 1433, 1485, 1440 (02059), 1442, 
(02064), 1446 (02070), 1447 (02072), 1449, 1450 (02077), 
1458 (02080), 1462, 1465 (02098), 1472, 1478 (02115), 1479, 
1486, 1487 

History of product.... 1328 (2138), 1330 (2141), 1341, 1343 (2164), 
1347 (2172), 1356 (2186), 1373 (01961), 13°6 (01965), 1377 
(01967), 1380 (01971), 1381 (01978, 01974), 1383, 1385, 1391 
(01987), 1393 (01991), 140% (02006, 02007), 1470 (02015), 1411, 
1417 (02025), 1430 (02045), 1431, 1433, 1486 (02054), 1439 
(02058), 1442 (02064), 1446 (02069), 1449, 1450 (02075, 02077), 
1451, 1454 (02082, 02084), 1456, 1459, 1462, 1464, 1466, 1472, 
1474, 1476 (02109). 1476, 1481, 1485 (02127), 1490, 1492 
(02140, 02141) 


Indivadwalattentiomast = —tsee et Gees. eee ek 1333 (2146) 
Indorsements or approval— 

American Medical Association_____.-------- 1457, 1491 (01084) 

“Automotive Test Laboratories of America’’_______- 1422 (02035), 

1435, 1449 

LB Sea Sh ee eat, a RN ee aE, ogee 1421 (02082) 

Beaubiciansmesea se see ss eS 1869 (01952), 1421 (02082) 

JEPe SIO FRONT eT TaN ee ae eae ae a 1318 (2109) 


lBhy Cleo. ek ee a eee ee 1313 (2109) 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. 


Indorsements or approval-—Continued. Page 
Cheniists 26.) 3) ECR eo ee ee 1378 
Dentallprofession===—ss—aa= a= 1391 (01987), 1439 (02058) 
Dermatologists. 5-52 =-.-- eee 1876 (01965) 
Drugvistse sis. sp 25 3d. es 1878, 1421 (02032) 
Foreign governments. 20824.) Sa. ee 1368 
Government or government officials.___ 1419 (02028), 1442 

(02063), 1490, 1492 (02141) 
Hospitals. 325. 2a Ne A, OS) 3A ee), eee es eee 1478 (02115) 
Medical profession___. 1371, 1878, 1897 (01996), 1419 (02028), 
1454 (02084), 1456, 1465 (02099), 1470 (02104), 1472, 1474 
National Home Study Council____---_---------- 1870 (01955) 
INUIDS6s2 SE. Se SEEN eee ee eee 1871, 1897 (01996) 
Powltrymenecks 2-+.2ee sete cee ee ee 1412 
President-24 = +22 «--22-euesne ote se eee eee 1419 (02028) 
PublictWorks Administration 222-2... == ae See 1429 
Sciencealnsthtttes <= -—-<--— 5 ee ee 1898 
Specialiste 252 se a eee 1378 
Users, intgenerale +. 25-22-25 eS eee eee 1401 (02004) 
Insurance savings’. 24 WO GREE ORD.. SAVOY Sueoee > * 1312 (2107) 
Jobs:=or Memployaments2e.-=222= = ee ee eee 1322 (2125), 


13861, 1370 (01955), 1897 (01997), 1429, 1480 (0828) 

Nature of— 

Manufacture or preparation of product__--___-- 1314 (2111), 
1328 (2137, 2138), 1830 (2141), 13833 (2147), 1344 (2166), 
1346, 1852 (2176), 1857 (2187), 1380 (01971), 1383, 1385, 
1898, 1899 (01999), 1409, 1420 (02030), 1425 (02039), 1460 
(02092), 1461, 1470 (02103), 1478 (02114), 1482 (02120), 
1489 (02136) 

By. depiction). ae. «ee Oe 13847 (2171), 1357 (2187) 

Product_._-. 1809 (2103), 1314 (2111), 1819 (2122), 1822 (2126), 
1326 (2134), 1832 (2144), 1333 (2146, 2147), 1341, 13844 (2166), 
1346, 1347 (2171), 1353 (2180), 1858 (2189), 1862, 1369 (01952), 
1870 (01955), 1871, 1872 (01957), 1880 (01972), 1381 (01973, 
01974), 1388, 1885, 1394 (01992), 1400 (02002), 1409, 1411, 
1416, 1429, 1486 (02053), 1488, 1439 (02058), 1445 (02067), 
1449, 1451, 1452, 1458 (02081), 1456 (02086), 1458, 1459, 
1462, 1463, 1464, 1465 (02098, 02099), 1466, 1470 (02108, 
02104), 1471 (02106), 1474, 1477 (0341), 1479, 1480 (02117), 
1483 (02122), 1485 (02129), 1486, 1490 

Opportunities in) productior service. 22 se ae eee 1361, 

1869 (01953), 1870 (01955), 1373 (01959), 1404, 1428, 1436 
(02053), 1448 (02066), 1447 (02072), 1449, 1467, 1480 (0823), 
1481, 1487 (02132), 1488. 


Patents... Ye Joa RS ee ee 1449 
Preihiuingigiare .. 222 Sate Be ee 1461 
Price offer— 


By depictioniit..2 22¢ LA. ee eee 1834 (2149) 
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As to—Continued. Page 
ERIC eS sere eee SY SR et, eh ae rosa oo 1313 
(2110), 1321, 1823 (2128), 1826 (2138), 1334 (2148), 1358 (2189), 
1361, 13862, 1371, 1373 (01960), 1376 (01964), 1889 (01982), 1404, 
1409, 1432 (02049), 1433, 1436 (02053), 1445 (02067), 1449, 1450 
(02077), 1463, 1471 (02105), 1472, 1477 (02113), 1487 (02132), 
1490, 1492 (02141) 
Public Works Administration approval, =.=... 2-222222...___- 1429 
Qualities, properties, or results of product________..-________- 1314 
(2112), 1315 (2113), 1826 (2134), 1328 (2137, 2138), 1830 (2141), 
1333 (2146), 1339 (2158), 1340 (2160, 2161), 1341, 1343 (2164), 
1345 (2169), 13847 (2172), 1855 (2182, 2184), 1856 (2185, 2186), 
1357 (2188), 1859 (2192), 1861, 1369 (01952, 01958), 13870 (01954, 
01955), 1371, 13872 (01957, 01958), 1373 (01961), 1374, 1875, 1876 
(01964, 01965), 1377 (01966, 01967), 1378, 1379, 1380 (01970- 
01972), 1381 (01973, 01974), 1382, 1383, 1384, 1885, 1888 (01980), 
1389 (01981, 01982), 1390 (01983-01985), 1391 (01986, 01987), 
1892 (01988, 01989), 1393 (01990, 01991), 1394 (01992, 01998), 
1395, 1396, 1397 (01996), 1398, 1399 (01999, 02000), 1400 (02001, 
02002), 7401 (02003, 02004), 1402, 1408 (02007), 1405, 1406, 
1407, 1408, 1409, 1410 (02014, 02015), 1411, 1412, 1414, 1416 
(02020-02022), 1416, 1417 (02024, 02025), 1418, 1419 (02027, 
02028), 1420 (02029, 02030), 1421 (02031, 02032), 1422 (02085), 
1423 (02036, 02037), 1425 (02089, 02040), 1426, 1427, 1428, 1429, 
1430 (02045, 02046), 1431, 1432 (02048, 02049), 1433, 1435, 1436, 
(02052, 02054), 1437 (02055, 0332), 1438, 1439 (02057, 02058), 
1440 (02059), 1441 (02061, 02062), 1442 (02068, 02064), 1443 
(02065, 02066), 1445 (02067, 02068), 1446 (02069, 02070), 1447 
(02071, 02072), 1448, 1449, 1450 (02075-02077), 1451, 1452, 
1458 (02080, 02081), 1454 (02082-02084), 1455 (02085, 02086), 
1456, 1457, 1458, 1459, 1460 (02091-02093), £462, 1463, 1464, 
1465 (02099), 1466, 1467, 1469, 1470 (02103, 02104), 1477 (02106), 
1472, 1474, 1475 (02109-02111), 1476, 1477 (0341, 02118), 1478 
(02114, 02115), 1479, 1480 (02117, 0823), 1482 (02119, 02120), 
1488 (02121-02123), 1484 (02124-02126), 1485 (02127-02129), 
1486, 1487 (02131), 1488, 1489 (02134-02136), 1490, 1491 (010384, 
02138), 1492 (02140, 02141) 


GIA ana 1359 (2192), 1379, 1409. 1472, 1475 (02109) 
Quantityacs 0. eee tees aan tue eases beni rerit apeisa:t. 1436 (02053) 
Ready-madevas made. to order or “tailored’.--_-_ == 223-2 1461 
eplacementse ise = ses ae Se eee ae 2 ee eee 1471 (02105) 
Safetyaotsproducteec ake ce CR eee SPER EB EE Se 2 be 1871, 


1374, 1881 (01974), 1383, 1885, 1392 (01988), 1394 (01993), 1405, 
1410 (02015), 1412, 1414, 1415 (02020), 1431, 1439 (02057), 1462, 
1465 (02099), 1471 (02106), 1472, 1474, 1475 (02111), 1476, 1482 
(02119), 1488 (02121), 1485 (02127), 1491 (021388), 1492 (02140) 
BSaini ple mM PLOducisSSbee Hoses Soe koe 2k koe ae 1362, 1467 
SES VoL OVO WHS) oul ay MGSNIC IHS eee etn 1 eet) a) thee eee 1361 
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1381 (01974), 1383, 1885, 1391 (01986), 1392 (01988), 1394 
(01992), 1400 (02001), 1404, 1406, 1408, 1410 (02015), 1411, 1415 
(02021, 02022), 1421 (02032), 1423 (02036, 02037), 1425 (02040), 
1427, 1428, 1429, 1480 (02045), 1433, 1436 (02052), 1437 (0332), 
1448, 1453 (02080), 1455 (02086), 1456, 1458, 1459, 1460 (02092, 
02093), 1462, 1463, 1465 (02099), 1472, 1474, 1475 (02109, 02111), 
1477 (0841), 1478 (02114), 1480 (0823), 1482 (02119), 1483 
(02121, 02123), 1484 (02124), 1485 (02129), 1487 (02131), 1488, 

1491 (02138), 1492 (02140). 


Servicesitenderedict. is) ey ee ees = eee 1379, 1477 (02113) 
Source or origin of product— 

Maker “ci S225 988). Ji2O6G Sraaraess seen 1327 (2135), 

1858 (2189), 13862, 1415 (02019), 1450 (02075) 

Old as new orirecent2t \_ (pean cee iey Rope SW === 1367 

Place! OUT RY mer | eet sae ty eos abe pee TW 1312 (2108), 


1313 (2109), 1317 (2118), 1832 (2145), 1341, 1378, 1415 (02019, 
02020), 1419 (02028), 1421 (02038), 1461, 1462 
By depictions________- 1312 (2108), 1313 (2109), 1866 (2202) 
Special, limited or introductory offers__________-_-____-_ 1323 (2128), 
1361, 13871, 13873 (01959) , 1376 (01964), 1397 (01997), 1416 (02020), 
1416, 1438, 1486 (02053), 1445 (02067), 1450 (02077), 1462, 1463, 
1471 (02105), 1480 (0823), 1489 (02135) 
Standards conformance— 


Federal Hood andj rugyAct:_o.2 => ae BR ee 1388 
Governmenti:_ 8225 Bie eee a ee ee 1409, 1460 (02093) 
UW .SPharmacopoeraa. 324 5. 2 Lees ee Meee 1371, 1462 
Success, use or standing of product, in general_________- 1330 (2141), 


1347 (2172), 1374, 1377 (01966, 01967), 1378, 1381 (01978, 01974), 
1383, 1391 (01987), 1393 (01990), 1397 (01996), 1405, 1411, 1412, 
1419 (02027, 02028), 1421 (02032), 1425 (02040), 1426, 1428, 1431, 
1432 (02048), 1437 (02055), 1439 (02057, 02058), 1440 (02059), 
1442 (02064), 1443 (02065), 1450 (02075, 02077), 1459, 1460 
(02092), 1462, 1465 (02099), 1467, 1474, 1480 (0828), 1482 (02119), 


1490 

American Medical Association.__......_-._.-..--2-.-2+_-~ 1457 
Clinics... 2c. Ses nse IRB yp Se nae eee 1384 
Government... 24242 Sacco eee ee 14387 (02055) 
Hollywood stars_...-- 2-22. 25.5 22-5 aoe eee ee 1462 
Hospitalssiig) Rae) aGa 5 Eeey pee ee oe eee 1478 (02115) 
Phiysiciaris. (84a) At EUs 535 Sse ctey see ae 1472 
Public) WorksiAdministration gs 455.524 5eeee ee eee 1429 
Terms and conditions___=__......___- 1361, 1404, 1409, 1436 (02058), 
1477 (02118), 1487 (02132), 1488, 1490, 1492 (02141) 

Testimonials or indorsements. 5-22-22 eee eee 1314 (2112), 


1340 (2160), 1380 (01971), 1401 (02004), 1412 
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Advertising falsely or misleadingly—Continued. 
As to—Continued. Page 
Tests.or certification of producto. sle.s2 lice li el ece 1809 (2104), 
1347 (2172), 1358 (2190), 1863 (2196), 1394 (01993),1 398, 1412, 
1422 (02035), 1425 (02040), 1436 (02054), 1462, 1492 (02140) 


slinaGo-tnseee OMe Sant ees Pouce ot ee oe atte 1492 (02141) 
PvpOrOm@ploguctan = soos eee ee ee eee sere 1356 (2186) 
Wndertakings,-in general. 7. 25.2... Saeed sb ee 1334 (2149), 

1361, 1428, 1429, 1480 (0828) 
Unique nature or status of product________._._.-______- 1340 (2161), 


1343 (2164), 1863 (2196), 1369 (01952), 13870 (01955), 1374, 1376 
(01965), 1377 (01967), 1878, 1381 (01973), 18838, 1888 (01980), 
1389 (01981), 1893 (01990), 1398, 1402, 1403 (02006), 1410 
(02015), 1411, 1412, 1414 (02018), 1415 (02022), 1416, 1418, 1419 
(02027), 1422 (02035), 1427, 14380 (02045), 1431, 1433, 1436 
(02052), 1439 (02058), 1440 (02059), 1441 (02062), 1442 (02063), 
1445 (02067), 1446 (02069), 1447 (02072), 1450 (02075), 1451, 
1454 (02082), 1459, 1460 (02092, 02093), 1467, 1470 (02108), 1472, 
1475 (02111), 1476, 1477 (02118), 1481, 1482 (02119, 02120), 
1483 (02128), 1484 (02126), 1489 (02184), 1490, 1492 (02141) 

Walueroteprodutte= = 2-= oe ee cose eee eee 13138 (2110), 
1334 (2148), 1403 (02006), 1409, 1436 (02053), 1450 (02075), 
1492 (02141) 


World=wade:purchasing= 3. 92.22 ete LE gostei 1461 
Aiding, assisting or abetting misrepresentation or unfair act or practice: 
Through— 
Cooperating in false and misleading advertising. ______--- 13845 (2169) 
Appropriating: 
abels.on compeuitoris progucts Sesh Isa set Syl eee owes Se 1316 
Trade name, mark or label of competitor____---------------- 1330 (2142) 
irademame ofproduct of competitor. =e 242 eee aoe 1320, 1321 
Assuming or using misleading trade or corporate name: 
As to— 
Dealer being— 
Growers’ raw material association. ._.---_--------------- 13854 
Ibn pORter ssa eta 2 sese senso nee Eee ee 1419 (02028) 
Manufacturer___ 1317 (2116), 1336 (2153), 13838 (2156), 1359 (2191) 
Researcheboundationioes == 4. ae ee ee 1878 (01961) 
SmelbinesCORCeMse = = as Sa ee See 1337 (2155) 
Dealer owning or operating— 
Wa bOTatOnedes ee aaees Sees Se en ae ee 1341, 


1377 (01966, 01967), 1380 (01972), 1383, 1392 (01988), 1403 
(02007), 1436 (02054), 1438, 1455 (02085) 1459, 1467, 1474 


Tdentityvaee eee aero) O82!» Maen S35 2ebe hae Sas - Sas 1354 
Nature of— 
Manufacture of product_------------ 1328 (2138), 1330 (2141) 
Produ chee a eae EEN ESE APL ESBS. SSN as 1881 (01978) 
Personnel, staff or associates___-_--------- 1328 (2188), 1830 (2141) 
Private business being— 
CONES 5 28 See Gn ete SOC e ee ee ee 1361 
COR RGIS OR? AONE oe = oe ee eee eee es 1429 
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Claiming or using indorsements or testimonials falsely or misleadingly: 


As to or from— : Page 
American Medical Association_______----+------ 1457, 1491 (01034) 
“Automotive Test Laboratories of America’’__ 1422 (02035), 1435, 1449 
Barbetas.. 2 eE ab. SS 5 a PSS) Bee ee) See 2 1421 (02032) 
iBéauticiansa so. [ase es See es ae 1369 (01952), 1421 (02032) 
iBritishitoyal familys. 2s ee eee 1313 (2109) 

Bysdepictions. 33252554... eee eee 1313 (2109) 
Ghémistseek Vs notes As ee. J ee eee eee 1878 
Dental jorotessionesae see ee 1391 (01987), 1439 (02058) 
Dermatologists 725810. 2 Le) Ber ARS eee ee 1376 (01965) 
Druigsists. HR Teel Seb eae ee) eee 1378, 1421 (02032) 
Foreign governmen tae) 2. 24a aes. FR Chee eee ee 1368 
Government or government officials___________--_-_----- 1419 (02028), 

1442 (02063), 1490, 1492 (02141) 

os pitalegaat tL oGiineae DY. Ret) BELT JRERER, =. 1478 (02115) 
Medical profession___-__-_- 1871, 1378, 1897 (01996), 1419 (02028), 
1454 (02084), 1456, 1465 (02099), 1470 (02104), 1472, 1474 
NationaltdiomelStudyi@ouncile. . N34 DeLee eee 1370 (01955) 
IN Grsess UH CEST SE) OSL SAC TOR, SSL y eeeeRy & 1371, 13897 (01996) 
PoultrymeniSe 22.2.2) 24S et eee Poe Be erie ee 1412 
Presidenti@ny 5224) OO e coe ey Gey is Oy eee 1419 (02028) 
Public WorkstAdministration—— 2225. ness 6 seus ene eee 1429 
Science institute o. Ses ee  elelawns: shisha 1398 
Specialiste: $24 «ies SA GIeU Naber 2 as ie es 1878 
Underwriters? Laboratories. * 2 5 fae 6 ee ee 1310 
Users in general bite Ah ober i a Ay ees 1314 (2112), 


1340 (2160), 1380 (01971), 1401 (02004), 1412 
Disparaging or misrepresenting competitors or their products: 


Competitors— 
As to— 
Kthics:or:condiet _eiameiestan 2s Een ae a lely eee 1429 
Federal Trade Commission Act violation. ________________ 1310 
Ownership.22 ett... -Se 8 ee os 8 Se Rie 1387 (2154) 
Personnelor._ stafi-- Ae al Si Sate le en eee 1387 (2154) 
Solvencysorifutures 2226. £28 ee eared eae 1310 
Products— 
As to— 
Cost. 22522252 ss ek cess ae ee, re 1312 (2107) 
History 2sLes.. 22u-0 Sheer Sees Bale eae 1310 
PHiG@s 22 a Joe ee 1389 (01982) 
Qualitiestor propertiesusst_ _ Less pee ee 1310, 1812 (2107), 


1340 (2161), 1388 (01980), 1397 (01986), 1412, 1415 (02021), 
1416, 1420 (02030), 1422 (02036), 1425 (02089), 1427, 1430 
(02045), 1483, 1440 (02059), 1441 (02062), 1442 (02063), 1447 
(02072), 1449, 1457, 1470 (02103), 1475 (02109), 1480 (02117), 
1482 (02119, 02120), 1489 (02134) 

Quality 420) 121_ol EL LL eee 1310 
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Maintaining resale prices: 

Through— Page 
Contracts and agreements with dealer customers__________ 1360, 1864 

Cutting off and taking measures to cut off supplies of price 
CULE CTS SUR as et wet ee ee Dee A ad 1360, 1364 

Inducing dealer customer cooperation in reporting price 
Guiterse) se be ee Se oa Se ogee 3 1360, 1364 
Pledging dealer customers not to sub-job or divert goods_______ 1360 
Refusing to-sell to, price-.cutters......._ eves Anal iesmo 1360, 1864 


Utilizing serial numbers to identify and cut off price cutters__ 1360, 1364 
‘Misbranding or mislabeling: 
As to— 

Wompositicneeel se (a0 aL eee eee 1309 (2103), 
1319 (2122), 1321, 1322 (2126), 1323 (2127), 1324 (2129, 2180), 
1327 (2186), 1385 (2150), 1842, 1343 (2165), 1344 (2167), 1349, 
1350, 1351, 1363 (2197), 1365, 1366 (2200, 2201) 

Dealer b@ng— 


inipornersteee se 22 2225222. SAGEOLO Me UMN 5 1415 (02019) 
Manutietvirer ss SOM Aingin S9mmited ret mote 13817 (2116), 1342 
Dealer owning or operating— 
WGtbOTAGOR Sins. <a ee he TIO. SAMIR = 1341 
Domestic product being imported_.-. __-_-_ = be elt 2. S23 Q2%)), 
1332 (2145), 1366 (2202) 
Byadepictionwers. 2. Pie aes... See. CES 13866 (2202) 
Government specifications conformance__________._____- 1835 (2151) 
Histone? productlusw) Se). J68eU) See) feat ey oo. 1343 (2164) 
Indorsements or approval— 
Underwriterselaboratories..2 =... 1G ee ee 1310 
Nature of— 
Manufaciure of product._—.._._—._ Paracas a 1315 (2114), 
1325. (2132), 1847;(2171); 1357 (2187) 
Byrdépictionsi2e!2) \ hei Sey) Oe 1347 (2171), 1357 (2187) 
Prodi Cog eae, Sere ee ee 1309 (2103), 


1319 (2122), 1321, 1322 (2126), 1324 (2129), 1825 (2132), 1347 
(2171), 13849, 13852 (2177), 1857 (2188), 1358 (2190) 


Bricesi.7iseu Spon hey ia 16. Nu RNa e Ee Be 1313 (2110), 13819 (2120) 

Ota lit ICS psc es DOE EI SPE ere ee at 1315 (2114), 

1324 (2130), 1839 (2158), 1348 (2164), 1357 (2188) 

Scientiicsormelevam ti tactsies see eee hee eerie een 1348 (2164) 
Source or origin of product— 

Maikerae afea 2 2 1316, 1320, 1821, 1827 (2135), 1330 (2142) 

ByACepLctlonseeeees esse e oo Seams se eres 2 13830 (2142) 

Place__ 1312 (2108), 1828 (2127), 1332 (2145), 1351, 1366 (2202) 

IB yAGepICtIO ls aeremmer =. ene ee ae 1312 (2108), 1366 (2202) 

ihests Sesser st. 2 SSL. Jee SOS en Ai eee Ae 1358 (2190) 

Mracdenmanrkeregisurationees +s meee Pelee See eee 1316 


Unique nature or status of product_.______.__-__-------- 1348 (2164) 
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Misrepresenting business status, advantages or connections: 


As to— Page 
Agencies: .»-seaeeehuee Babe 13h eee ea ere 1374 
Board of, consulting engineers._..-.2----+.3-5=---2--=--- 1809 (2104) 
Branch.and foreignofices 22222 2=——— = a= ee a 1368 
Buildings:orplant. 22ipexsees eee hee - SRee 1361 

By depiction. 2.2 Sone eee eee ee ee 1361 
Buying poweries2 a5 4e+ be at Soap eee sotets sabes Sees 1432 (02049) 
Connections, generally .. 2-2 = =a=s9 532 ee ee ee 1480 (0823) 
Dealer being— 

Factory distributor... -2.----= 2-5 See eee ee ee 1362 

Growers’ raw material association. —..----------.-----=L- 1354 

Tmporterteu is 23-2 S22 1415 (02019), 1419 (02028), 1461 

Laboratory group to test, approve or certify___-__--- 1309 (2104) 

Manufacturer 2S fh) eee See ree eee 1317 (2116), 

1319 (2121), 1825 (2131), 1334 (2149), 1836 (2153), 1338 (2156), 
1342, 1354, 13855 (2183), 1859 (2191), 1373 (01960), 1397 (01997), 

1461, 1465 (02098) 
Research maintenance organization or ‘‘Foundation’’_______ 1309 
(2104), 1373 (01961) 

Smelting concerns 22226 26e2se 2-52 eee 1337 (2155) 
Dealer owning or operating— 

RoreignpmiillsS Asse 2 Ss ee ee 1359 (2191) 

aboratoriesa.< os2cececeo er eeee ee ee eee 1341, 

1347 (2172), 1377 (01966, 01967), 1380 (01972), 1383, 1390 
(01983), 1392 (01988), 1403 (02007), 1436 (02054), 1438, 1450 
(02076), 1455 (02085), 1459, 1467, 1472, 1474 

Medical. clinie:...- 28h! Rese eel ARR ee 1884 
Directsdealing savings 222i b ss ee ee ea ee 1325 (2131) 
Hactory.representative.__.-.-=- -eebSeee te Sesae eee Ee oe 1461 
Horeigrisbranches Shi) Akh 23 2h eee ee eee 1438 
Historyss2o. 1309 (2104), 1837 (2154), 13854, 1398, 1410 (02015), 1411, 

1436 (02052), 1471 (02105), 1490 
[dentityssers oA EE (ARO) CCe! IkEt. RRO Ort ee eee 1354 
Individual being corporation_______- 1889 (01982), 1459, 1480 (0823) 
Manufacturer being manufacturer of all products dealt in. 1445 (02068) 
Marketing arrangements for customers of seller________- 1897 (01997) 
OperationsAtAt _ceLLeL GSR (OPIS PRESS a ee eee 1361 
Personnel, staff, or associates22_=-- sat see ene ee 13809 (2104), 


1329 (2140), 1830 (2141), 1410 (02015), 1411, 1429 
Private business being— 


Collegets {).. 2a beU ois ee ie ee ee 1361 
‘Standard’? lnstitutexe<? Bey Care eee eee 2 1429 
Qualificatiogfty. 22. Leo ooo es SY Se le eis Spe re eee 1463 
seller beingvemployers=s-2e. eee eee 1322 (2125), 1397 (01997) 
Siz6h.... Sell Sindee lose Ae eee eee 1411 
Success: orsstanding =22>- aches Ht eee ee 1861, 1480 (0823) 
Unique nature or status of product___12225_ = 222-28, 1340 (2161), 
1361, 1379, 1424, 1486 (02052), 1490 

Unique qualifications, status or situation____- 1337 (2154), 13899 (01999) 


World ‘wide purchisising see ae ee 1461 
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Misrepresenting prices: 

As to— Page 
Beinplow-and bargains] 22282. f22e6~ 2) Ree 1432 (02049) 
Competitive-disadvantages =.) 2 2 oes 30 a le 1389 (01982) 
Coverage or additional charges not included, or additional equip- 

ment required 2!) Sse 4 123 1361, 1436 (02053), 1449, 1477 (02118) 
Wealenmsupemalactory= ssa.) een a es et Shes 1362, 1373 (01960) 
Exaggerated fictitious being regular or usual_____________ 1313 (2110), 


1319 (2120), 1321, 1323 (2128), 1326 (2133), 1884 (2148), 1358 
(2189), 1409, 1486 (02053) 


Price offer— 
yee DIC bLONS== sees es ae EE FE Sh 1334 (2149) 
Prices and opportunities to seller customers__________________- 1404 
Banicesebeine speclalvor alts sso ese. ate eee Pee Oo ee 1371 
Regular being special reduced__-___--_-_--- 1323 (2128), 1415 (02020), 
1433, 1445 (02067), 1450 (02077), 1463, 1471 (02105), 1472 
ei PSECATIIC CG eeneerree meme ee eer eee ee 1487 (02132) 
pellersrbeinpMowestaae ences ses ame ee ee se 1490 
HrAdeainen LOW ANCES eras sa ae ane a so ee ee. FE 1492 (02141) 

Misrepresenting product or service: 
As to— 

Compositions essa == saat a= eee hes eee Meee Sore Ste 1365 
Olds worn! orused ‘beingmew or recents220"— ES 2eke 1331, 1336 


(2152, 2153), 1337 (2155), 1845 (2168), 1353 (2179), 1367 
Offering deceptive inducements to purchase. See also, Misrepresenting 
prices, and, in general, Unfair methods of competition, etc.: 
Through— 
Representing or offering, falsely or misleadingly— 
Dealer’s as factory prices__---------- $2 BS ai8 1362, 1373 (01960) 
Free— 
Proguctsi a. soe ance Oe eee eee eee eee 1870 (01955), 
1389 (01981), 1390 (01983), 1409, 1436 (02058), 1462 
Price of which included in charges or services 
otherwise demanded 252 = 2 2sett nak — 1313 (2110), 
1318, 1321, 1834 (2148), 1371, 1873 (01959), 1382, 
1385, 1888 (01979), 1393 (01991), 1397 (01997), 1400 
(02002), 1403 (02006), 1416, 1421 (02033), 1432 
(02049), 1436 (02053), 1438, 1448 (02066), 1446 
(02070), 1447 (02072), 1461, 1465 (02098), 1467, 
1487 (021382), 1488, 1489 (02135), 1490, 1491 (02139), 
1492 (02141). 
Pirialeon Cisse eee oem enee ee 1435, 1450 (02077) 
Guarantees, adjustments, refunds or reimbursements__1359 (2192), 
1370 (01955), 1871, 1378 (01961), 1376 (01964), 1382, 1383, 1597 
(01997), 1400 (02001), 1401 (02004), 7402, 1404, 1407, 1414 
(02018), 1421 (02032), 1428 (02037), 1427, 1430 (02045), 1432 
(02049), 1433, 1435, 1440 (02059), 1446 (02070), 1447 (02072), 
1449, 1450 (02077), 1453 (02080), 1462, 1465 (02098), 1471 
(02105), 1472, 1478 (02115), 1479, 1486, 1487 (02132) 
Price offer— 
Bygdepictions sees] sae 22 esac se eas asa sae 1334 (2149) 
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Offering deceptive inducements to purchase—Continued. 


Through—Continued. 
Representing or offering falsely or misleadingly—Continued. 


Prices— Page 

Regular as special reduced, cut, confidential, ete. 1323 (2128), 

1871, 1472 

Special or halfs c= seser ao 8 pS SSRs hee 1371 
“Scholarship” offers— 

On pretext— 
Special or limitedselection==—=- = == ee See 1361 
Special, limited or introductory offers____.--------- 1323 (2128), 


1371, 1873 (01959), 1376 (01964), 1397 (01997), 1415 (02020), 
1416, 1438, 1436 (02053), 1445 (02067), 1450 (02077), 1462, 
1468, 1471 (02105), 1480 (0823), 1489 (02135). 


Terms and conditions, in general___--_------- 1361, 1393 (01991), 
1409, 1424, 1436 (02053), 1467 
Freeimaterials:: 292 28. £228 sees ees Se eee eee 1404 
Kee) 4 products. 7 ee ee 1487 (02132) 
Installment) charges, or planes ase eee 1477 (02118) 
Material and equipment supplied.______________--_-- 1488 
SON O. PIS kK gee os od AS ae ee 1490 
Trade-in values, valuations, ‘bonuses,’ or allow- 
ANCES: 2i ei! WBS ID Bees. Jos Hawa yay Oe 1492 (02141) 


Undertakings, in general_1334 (2149), 1361, 1428, 1429, 1480 (0823) 
Securing agents or representatives falsely or misleadingly: 
Through misrepresenting— 
Earnings orprofitss 23h pate See A See 1334 
(2149), 1341, 1385, 1400 (0551), 1403 (02006), 1416, 1422 (02035), 
1424, 1427, 1485, 1446 (02070), 1447 (02072), 1461, 1465 (02098), 
1467, 1487 (02132), 1488 
ree g00ds ott (egoreyy ne £4 Sen whey ne Fe 1432 (02049) 
Opportunities in product or service_________-_--_-___-- 1403 (02006), 
14382 (02049), 1436 (02058), 1447 (02072), 1467, 1481, 1487 
(02132), 1488, 1490 


Salary spay mente us -s0se. 4aNgs a cop th piesa cens 55a see 1467 

Sample.distribution, paygmenth- 29432. mages 2. Se ee ees 1467 

erms: and) conditions yerang:s Mes. eee. Se 1467 
Free— 

Articlesdor selvese.o..\.. - oe pens wets eee ee 1432 (02049) 

Products. =e sats 1898 (01991), 1446 (02070), 1487 (02132) 

Sales outfite a se2cc 25). 222 sc.e oe er 1409 

Guaranteed profits, sales, commissions or income__-_-_-___-_ 1416, 

1436 (02053), 1446 (02070) 

Material and equipment supplied_._._..__......._-=____- 1488 

Money, advances-orrisk=\5. 42740 _ces poses 1393 (01991), 1424 

t Nonwisk}} 25) Heaney Ot ok mes © get Ae ee oe ee 1490 

Nothing to, buy ster 92452) eres. pee nea 14382 (02049) 

Nothing, tozsell We. ss Pas eke ne oo eee L424 

Risks. i262 22-2220 55h625552 Se eee 1409, 1424 


esiee stctenes tte eee et ee ee are gee 1409 
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Simulating: Page 
ahelstomcompetivOne- products seo a ee 1316 
Trade name, mark or label of competitor__________ 1330 (2142), 1358 (2189) 
Lrademmamecoiucompeutons producte. =- met somo ts eee 1316 


Unfair methods of competition condemned in this volume. See— 
Advertising falsely or misleadingly. 
Aiding, assisting or abetting misrepresentation or unfair act or 
practice. 
Appropriating. 
Assuming or using misleading trade or corporate name. 
Claiming or using indorsements or testimonials falsely or misleadingly. 


Disparaging or misrepresenting competitors or their products. 
Maintaining resale prices. 

Misbranding or mislabeling. 

Misrepresenting business status, advantages or connections. 
Misrepresenting prices. 


Misrepresenting product, or service 

Offering deceptive inducements to purchase. 

Securing agents or representatives falsely or misleadingly. 

Simulating. 

Using lottery scheme in merchandising. 

Using misleading trade name, mark or brand. 
Weinerlotbenyascheme ini merchandising! @0 = 2) 52280 _ le ee 1318, 

1326 (2133), 13838 (2157), 1839 (2159), 1358 (2189), 1403 (02006) 

Using misleading trade name, mark or brand: 


As to— 

WompositiOnrO product: see aaa oan es oe een 1319 
(2122), 1322 (2126), 13849, 1350, 1852 (2176), 1353 (2180), 1363 
(2197), 13871, 1385, 1432 (02049), 1475 (02111), 1479 

Domestic product being imported__-________ 13866 (2202), 1421 (02033) 

IELTS GOT: Veen er a eee ee Ae ee ee ee 1888 

Nature of— 

Manufacture or preparation of product_______- 1352 (2176), 1383 
HEAT (0.0) Cit ea ee ee ae cS fr ee eee 1319 
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Source or origin of produet— 
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Oldzanane waorrecent seen Sem 2a ome eee eae we 1367 
Place___ 1812 (2108), 1313 (2109), 1366 (2202), 142/ (02033), 1462 
ByaGepICUONS te aaa) eee aaa ae ee eae 1313 (2109) 

Success, use, or standing of product__....-------------- 1450 (02075) 
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